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ings Act (1 of 1987) 
See under Tenancy Laws. 
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ings Rules (4957) 
See under Tenancy Laws. 
a and Revenue Regulation (i of 
See under Tenancy Laws. 
Assam Panchayats Act (24 of 1989) 
See under Panchayats. 
Civil Procedure Code (6 of 1908), S. 80 read 
with Order 7, Rule 11(d) — Plea as to 
waiver of notice under S. 80 in plaint — 
Court has no power to reject plaint under 
Order 7, Rule 11 (d) straightway — Court 
has to try issue of waiver if denied by 
defendant in written statement (Feb) 29 
Constitution of India, Art. 14—See Tenancy 


Laws — Assam Land and Revenue Regu- . 
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S. 14 (2) (Feb) 31A 


Limitation Act (9 of 1908), Art. 47 — Suit 
for possession of immovable property— 
Comprised in a proceeding under S. 145, 
Cr, P. C., filed by a person bound by the 
order—Art. 47 applies ` (Feb) 27 
—~Art. 142—See Ibid, Art. 144 (Jan) 15C 
——Art. 144 — Adverse possession — 
Husband’s possession of wife’s property 
—Suit by wife—Applicability of Art. 142 
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_of a vehicle in appropriate cases 


lands are not “land” 
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State Government to suspend a president 
pending his removal under S. 27 (8) — 
Existence of a prior order of disqualifica.- 
tion of the president not necessary 
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Registration Act (16 of 1908), S. 35 — 


“Execution of the document” — Meaning 
of — Mere signing not sufficient solemn 
act of the executant owning up recitals 
fully knowing the contents is necessary 
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——-S. 60 (2)— Presumption under When. 
registration is not sufficient proof of due 
execution of document—Proof of execu- 
tion complying with S. 67, Evidence Act 
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— Assam Fixation of Ceiling on Land Hold- 
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on person concerned — Is mandatory — 
Failure is fatal (Jan) 4 
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Land and Revenue Regulation (1886), S. 8 
; (Jan) 1A 
——S. 23 (b)—Suit by landlord possessing 
less than 10 bighas of land for eviction of 
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Rule 25 of the Rules by landlord before 

institution of suit — Suitis liable to be 

dismissed (Feb) 25 


——S, 27—See Ibid, $.23(b) (Feb) 25 
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Suit to set aside — Is maintainable 
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(Mar ‘ F. 
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‘AIR 1972 ASSAM & NAGALAND ft. 
AV 5% C 1) 
P. K. GOSWAMI, C. J. AND 
, M. C. PATHAK, J. 
Sudhangsu. Ranjan Dasgupta and 
others, Appellants v. Manindra Kumar 
Paul and others, Respondents. 


Second Appeal No, 177 of 1966, D/« 
4-6-1971, from order of Sub. J., Cachar, 
at Silchar, D/- 25-5-1966. i 


(A) Tenancy Laws —.Assam Land 
and Revenue Regulation (1 of 1886), 
Sec. 3 and 34 Proviso (c) — Land accret- 
ed to plaintiff's periodic patta land by 
recession of river contiguous to such 
land held automatically became part of 
plaintifffs land not being khas land 
could not be allotted to any other person 
on ground that plaintiff had land in 
excess of ceiling fixed by Assam Act 1 
of 1957 — AIR 1958 Assam 34, followed 
-— (X-Ref: Tenancy Laws — Assam 
Fixation of Ceiling on Land Holdings Act 
(1 of 1957), Sections 20 and 4). 


Entitlement to land being by opera- 


tion of law, the provisions of the Ceil-' 


ing Act did not apply. (Paras 6 and 7) 


(B) Tenancy Laws — Assam Fixa- 
tion of Ceiling on Land Holdings Act (1 
of 1957) Section 32 — Suit to set aside 


settlement of land made in favour . of . 


defendant on mistaken assumption that 
it was khas land of the plaintiff “and 
on ground that plaintiff already owned 
land in excess of ceiling was not barred 


(X-Ref: Tenancy Laws — Assam 
Land and Revenue . Regulation - (i of 
1886) Section 34. : 

The reason was that the” * impugned 


settlement made yi the Deputy Commis- 
` sioner was one in the usual course under 
the provisions: of the Assam Land and 
Revenue Regulation and not in exercise 


GO/GO/D231/71/TVN/S 
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«R. S. Patta No. 71 


of powers under the 

Holdings Act. (Para 8) 

Cases Referred:. Chronological Paras 

(1958) AIR 1958 Assam 34 (V 45) 
Boroji Manipurini v. State of 
Assam 


s. K. Ghose, ‘Advocate General, 
Nagaland and B. K. Das, for Appellants; 
K. P. Bhattacharjee, for “Respondents. 


GOSWAMI, C. J.:— This second 
appeal is by the plaintiffs against the 
decree of the learned Subordinate Judge, 
Silchar reversing that earlier decision 
of the learned Munsiff. 


2. One Surendra Chandra Das 
Gupta, the original plaintiff in the suit, 
was the. owner and possessor of the land 
in Dag No, 180 appertaining to second 
of village Saidpur 
Part II, Pargana Leverputa, District- 
Cachar. The river Surma was originally 
flowing contiguous West of the land. The 
river gradually and imperceptibly reced- 

ed towards west and the Schedule land 
gradually and imperceptibly accreted to 
the aforesaid dag, of which the plaintiff 
was admittedly .the owner in possession. 
Both the plaintiff and the defendant 
No. 2 applied for settlement of the sche- 
dule land and the Collector settled the 
land in Settlement case No, 177 of 1957- 
58 in favour of the defendant No. 2 
on 8th October, 1958. The plaintiff thus 
brought this suit for declaration that the 
accreted schedule land forms part and 
parcel of his land in Dag, No. 180 and 
that he is the settlement holder of the 
accreted land. -He also prayed for, a 
decree for confirmation of possession and 
in case he is out of possession, 
possession of the land. 
He also prayed for a direction to 
the defendant No. 1 for assessing revenue 
of the suit land. 


3. The State of Asam (defendant 
No. ‘1) resisted the plaintiff's claim, It 


Ceiling, on Land 


2 A.&N. [Prs. 3-6] Sudhangsu Ranjan v. Manindra Kumar (Goswami C, J) 


averred in the written ' statement that 
the disputed land was lying khas from 
a very long time and cannot be con- 


sidered as part and parce] of Dag No.. 180... 


It further stated that. both the plaintiff 
and the defendant No, 2! applied for sett- 
lement and-“as the plaintiff was found 
to hold land’ measuring |more than = 150 
bighas his prayer was rejected and ‘the 
settlement of the land in. question i, e. 
dag 833 was! granted in favour of Shri 
Manindra Kumar Pal by the Deputy. 
Commissioner’s order dated 3-5-1958 „in. 
Settlement Case No. 177 of 1957-58”. 
(Paragraph. 12 (2) of the written state- 
ment). 


dant No, 2 also similarly denied the 
plaintiff's | claim. 

“A> The trial’ court held that the 
“suit land is an accreted land that has 
been thrown up within 4/5 years by the 
gradual regision of river Surma accord- 
ing to Government patwari.” It also 
found that the, land of the plaintiff is 
contiguous east of the ' disputed « land. 


The court therefore held‘ that ak 
and - 


Section 34 (b) of the Assam Land 
Revenue Regulation the: plaintiff is en- 
titled to the settlement of the land. >The 
trial court rejected: the :plea of the ‘State 
that the. plaintiff was owner. of more 
than 150 bighas of land’in ‘absence of any 
evidence to that , effect. a the 
Government , ‘Patwari (D} W 
state in his ‘evidence that the settlement 
was refused on the ground of the plain- 
tiff owning more than 150: bighas of 
land. The -trial ‘court also rejected the 
contention of the defendants that’ the 
suit was barred under | Section 154 of. 
tion. The learned *Munsiff,’ therefore, 
decreed the suit. . | 
5. The learned Subordinate . Judge 
held the land to be acéreted land and also 
contiguous east of the plaintiff's’ periodi¢ 
patta land covered -by Dag No. 180. He 
also found that the defendant No. 2 has 
no land contiguous to the disputed land. 
He therefore ‘agreed with the learned 
Munsiff that “the suit land must have 
been settled with the plaintiff and the 
State is entitled to assessment of revenue 
for the suit land if otherwise not barr- 
ed.” The’ learned Judge, . however, . on 
: the admission of P. W. 1 (son of the origi- 
nal plaintiff) that the Collector refused 
to settle the suit land as he had more 
than 150 bighas of land, held. that. the. 
settlement was rightly refused under the 
provisions of the Assam Fixation of 
Ceiling on - Land Holdings Act, 1956 
(hereinafter referred to as ‘the Ceiling 
Act’) as specifically averred in the written 
statement. of the defendant No, 1. 
: - He found that the plaintiff had more 
. than 150 bighas of land and since under 
Section 4 of the Celling' Act no: person 


The State also ‘denied that’ the. 
land was gained by alluvion. The defen-” 


2) did not’ 


ALR. 
shall be entitled to:hold as ‘owner or 
tenant lands which exc ‘the limit of 
150 bighas in aggregate, Ne held that the 


Collector was justified in refusing settle- 
-ment of the land in favour of the plain- 
. iff. .He also held that as the Collector 
refused settlement of the suit land“under 
the provisions of the Ceiling. Act, the 
plaintiff could not challenge. the order: of 


the Collector in a Civil Court under Sec . 


tion 32 read with section 20 of the Ceil- 
Jing- Act. He held that the civil Court's 


‘jurisdiction was barred, As a result, the 


learned Subordinate Judge dismissed the 
e sult. Hence, this second: - Ap- 
peal, . ; 

6. - Dealing with section 20 ‘of the 
Ceiling Act, the learned Judge observed 
as, follows:— 

“So though under the law of . allu- 
.vion read with Section 34, proviso (b) 
and the Explanation to clause . (b) of 


Section 3 of the’ Assam. Land“and Reve-. 


nue Regulation, the®plaintiff was entitl-. 


ed to the suit land as accreted land, 
plaintiff’s acquisition of the- “suit land was 
barred under Section “20 of ‘the -Assam 


Fixation of Ceiling on: Land‘ Holdings: Act, à 


1956. and so the learned Collector was 
justified in refusing settlement of „suit 
land. to the plaintiff.” 

Section 20 may be’ read: - 


“(1) Notwithstanding anything to the. 


contrary in -any law.. usage, contract or 
agreement, from and after ‘the commence- 
‘ment of this Act, no person as. ownér or 


tenant shall acquire or possess ‘by trans- 


without 


the lands ONI held he him or any. 


member of his family, shall ‘in - the 


Sarton 4 of Lg Act.. 


From the. finding of the “e Sage 
it is cleat that-the land accre to the 
periodic patta of the plaintiff..“If that 


is so although the Bengal Alluvion and 
‘Diluvion Regulation, 1825 (Bengal Regula- 


tion 1l- of 1825) is- admittedly 
not applicable in the” Cachar - district. 
the, principles of justice, , :equity 


and good conscience will be. easily. in- 
voked and under those principles even in 
absence of a provision like. Section ~ ‘4.0f 
the Bengal Regulation, the principle of 
that Section will apply.. 

We may, therefore, read: ‘Section 4: . 

‘When land may be ‘gained by 
gradual accession, | whether from - the 
recess of.a river or of the sea, it shall: 
be consideged an incremerit to the tenure 
of the person to whose land or estate it 
is thus annexed, whether such land or 
estate be 7 
Government by: a zamindar of other 
superior land-holder, or as a subordinate 
tenure, by any description of: under 
tenant whatever ... 1... 


the Assam: Land and Revenue Regula- aggregate exceed the limit fixed ‘under ` 


4 


held: immediately from - the | 


1972 


Explanation to Section 3.of the Assam 
Land and Revenue Regulation is direct- 
ly applicable to this case. That Explane- 
tion reads: 


c= “Any land gained by alluvion or by 
dereliction of a river to any estate as 
here defined, which under the laws in 
force is considered an increment to the 
tenure to which the land has accreted, 
shall be deemed to be part of that 
estate.” 

This Explanation clearly shows that any 
land gained by alluvion, as in this case, 
shall be deemed to be part of the main 


estate to which it has accreted, provided ` 


under the laws in force such alluvion is 
considered an increment to the tenure to 
which the land has accreted, 


In this context, reference to Sec- 
tion 34 of the Regulation may be appo- 
site. By that sec, “when a settlement 
has been accepted, the revenué fixed 
thereby and no more shall be payable 
from such date and for such term, as 


the State Government may fix in -this 
ehalf: 

“Provided that— : a 

(a) x x: x x 

(b) x x x x 

(c) in the case of gain by alluvion 
er by dereliction of a river, or loss. by 
deluvion, during the currency of the 
settlement, increment shall be assessed 


and reductions granted by the Deputy 
Commissioner according to such limita- 
tions as to. the extent of gain or loss and 
eee other conditions as may bs prescrib- 


Proviso (ec) to Section 34 of the Regu- 
Tation, therefore, clearly indicates that 
by operation:of this provision of law, the 
accreted land becomes a’ part of the 
tenure to which it is annexed and the 
main estate with this addition will be 
liable to increased -assessment of land 
revenue. = y 


The Explanation set oùt above may, 
therefore, be referable: to the provision 
under Section 34, proviso (c) of the Regu- 
lation. in addition to the principles of 
justice, equitý and good conscience, The 
result is that the accreted land having 
already formed part of the periodic 
patta land of the plaintiff, viz. dag 
No. 180 to which it is immediately con- 
tiguous, is not available for settlement 
in favour of the defendant No; 2 on the 
erroneous assumption that. it ig a khas 
land. -There is no evidénce ‘on record 
that this land is khas as claimed by the 
defendants. There is no finding of the 
‘leourt below to the effect that the disput- 
ed land is khas land of the Government. 
The settlement in favour of the defen- 
dant No: 2 is therefore invalid as the 
land, under the Regulation, formed part 
of Dag No. 180 -which automatically 


Sudhangsu Ranjan v. Manindra Kumar (Goswami C. J.) [Prs, 6-9] A. & N. 3 


became the estate of the plaintiff unless 
the plaintiff refused to accept the same. 

The plaintiff in this case applied to 
the Government for settlement of the 
accreted land although such an applica- 
tion was not necessary as he was entitled 
to it under the law, We are, therefore, 
clearly of opinion that settlement in 
favour of the defendant No. 2 is unautho- 
rised and invalid and the plaintiff is 
entitled to the settlement of the disputed 
land and also to khas possession of the 
same. The view we have taken receives 
support from a Division Bench decision 
of this Court in AIR 1958 Assam 34 
(Boroji Manipurini v, State of Assam). 


7. From the above conclusion, we 
will presently show that Section 20 of 
the Ceiling Act is not at all attracted in 
the present case. It is not a case where 
the plaintiff has acquired or possessed 
this land by transfer, exchange, lease, 
agreement or settlement, He is entitled 
to this land by operation of the law as 
shown above and he should get an oppor- 
tunity under the provisions of the Ceil- 
ing Act to either retain it or to surren- 
der the same.in accordance with law and 
the procedure laid down therein. 

8. The learned Judge also - relied 
upon Section 32 of the Ceiling Act as a 
bar to jurisdiction of a civil court in 
entertaining such ‘a suit, That section 


“may be quoted: 


“Except as otherwise E pro- 

vided .in this Act, no decision or order 
made in exercise of any power conferred 
by or under this Act shall. be callèd in 
question in any Court.” 
It is enough to state that this seetion is 
not in the way of the- plaintiff. The 
plaintiff in this suit has not challenged. 
any decision or order of any authority 
made in exercise of the powers under 
the Ceiling Act, The Deputy Commi- 
ssioner settled the land in favour of the 
defendant Nd, 2..as we have found above, 
on the mistaken assumption: that it wag 
khas land available for settlement under 
the Assam Land and Revenue Regula- 
tion. Itistrue that hesettled the landin 
favour of the defendant No, 2 in prefer- 
ence to the plaintiff who has more than 
150 bighas of land. Even so, the order 
of settlement in favour of the defendant 
No. 2 is not an order made in 
of the powers under the Ceiling Act, It 
is an order in the usual.course under the 
provisions of the Assam Land and Reve-. 
nue Regulation. That. being the legal 
position, Section 32 of the-Ceiling Act is 
no bar to. the institution of the suit, 


9. In the result, the appeal is 
allowed. The judgment and decree of 
the learned Subordinate Judge are set 
aside: and the decrée of the. learned 
Munisff is restored, We will, however, 


exercise ~ 


4 A. & Ne (Prs. 9-10)-[Prs, 1-2] Associated: Industries (Assam) v. S. D: Officer 


- make’ no order as to cosis here as ya 
as in the trial. court, 

i M. C. PATHAK, Ia 10. I agree. 
. A Ppeal allowed. 


{J 





AIR 1972 ASSAM & & NAGALAND 4 
P, K. GOSWAMI C. J. AND 
M, C. PATHAK, J. ; 

Associated eee (Assam) Ltd. 
Petitioner v. Sub-Divisional: Officer 
(Sadar), Gauhati` and: others, Respon 
dents, 

Civil Rule No. 309 of 1968, D/- 16- 
6-1971. 

Tenancy Laws — Aea Fixation of 
Ceiling on Land Holdings Act (1 of 1957), 
Section 7 (2) — Service of draft state- 
ment,— Person whose mame has been 
mutated in respect of! the disputed land 
and against whom the proceedings are 
directed is “person concerned”. Even if 
he is not the recorded pattadar service 
of draft statement on; him is mandatory 
- and failure is fatal to further proceed- 
ing — (X. Zie — Tenancy Laws — Assam 
Fixation, of Ceiling on Land :Holdings 
Rules eT) Coane 6 (2). 

(Paras 10 and 11) 

K. Lahiri Ld M.' Sarma, for Peti- 


tioner; A. M. Mazumdar, Jr. Govt. Ad-. 
vocate. J. P. Bhattacharii. and D. K.“ 


Häzarika, for Respondents, 


GOSWAMI, C: J.:— The petitioner 
case is that it is a company Aarh 
under the Indian Companies Act, having 
its place of business in Assam.’ its 
authorised capital is Rs, 1,00,00,000/- and 
- the paid-up capital stands at present at 

Rs, 59,74,000/-. The Government of 
Assam has Rs, 15,00,000 Preferential 
= Shares and Rs. 8,19,500/- Equity Shares 

in the: Company and the Secretary to 
the Government of Assam for the 
Department of Industries is à permanent 
- Director of the Board: of Directors of the 
Company, All the share-holders and the 
Directors of the Company, except two 
who are of British and Greek national- 
ity, are Indian citizens, The Company 
was formed for production of various 
things, mainly Oxygen. Petro-Chemicals, 

Sulphuric ned. Liquid Sulphur Dioxide, 
Fertilizers and Alum. Out of these, the 

Company has already started two sections 

and has decided to start others one after 
- another, Its main section is Chemical 

Unit which produces fertilizers, essential 
for improvement of agriculture, ms 

The Company impleaded the Sub- 

Divisional Officer, Gauhati, Secretary to 
the Government of: Revenue 

Department and the State of Assam as 


Respondents 1, 2 and 3 respectively and” 
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added the Industrial Finance Corporation 
of India, New Delhi as the respondent 
No. 4, by an order of the Court dated 
8rd August 1970 on its application: as ‘the 
entire land of the company including the 
subject-matter of the present Civil Rule 
was mortgaged to the . Corporation in 


i December 1961. 


By a registered sale deed executed on 
1959 the petitioner 
purchased from the recorded pattadar 

dhikananda Chowdhury, the three 
grants, namely Chandrapore Satpukuri 
Fee pimple Grant 24/3 with an area of 
2285 B. 2K, 15L. Chandrapore Tantee- 
mara Grant Fee Simple grant Ae eee 
with gn area of 311 B. O. K. 
Ahorigog Fee Simple Grant fe a 
area of -863B. 3K. 134L, totaling 
3460B, 2K. 1łL. The consideration: for 


‘the sale deed was Rs, 1,25,000/-. Although 


it is claimed that the Company’s nama 
was mutated in the grants on 6th Octo-« 
ber 1961, records appear not to have been 
corrected even till 1963. It also appears 
that the Company as babe as the record- 
ed pattadar wrote to Government 
in the Revenue pened for permisi 
sion for the transfer of the land, as the 
Assam Fixation of Ceiling on Land Hold- 
ings Act, 1956, hereinafter called ‘the 

Ceiling Act’ ha ‘already been 
brought into force on 15th February 
1958. . The petitioner produced an 
order’ - of the'Government. communi-. 
cated by the Revenue Secretary on 20th 
November, 1959 (Annexure 10 to ‘the 
petition), which is relied upon by the 
petitioner as exempting the three grants 


‘from operation of the Ceiling Act. This 


order of the Government appears to have 
been cancelled by an order of 22nd Octo- 
ber, 1965, which, however, is not pro- 
duced before us, 

2. A Land Ceiling Case, being 
Case No. 205/63 was started by the Collec- 
tor on 25th May 1963 and it is stated 
therein inter alla: 


D. S. (meaning Draft Statement) was 
prepared and signed șy serve copies as 


per Rule.” 

It appears, originally Radhikananda 
Choudury was served with the draft 
statement in his Calcutta address and on 
14th August 1963 he returned the draft 
statement with an application stating 
that he had already sold his land to the. 
petitioner-company and some , -other 
persons in 1959.and that he had- no: 
interest in the land, Then, it appearg 
from the:ordersheet that the office made 
enquiries about the transfers - and the 
Collector passed the following order on 
2nd January, 1964: 

“Seen A. S.O’s report. ` Issue a 
notice on Associated Industries and the 
other recorded pattadars that the landa 
are going to be acquired urider the Ceil<. 
ing Act. Fixing 30-1-64.” 
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Issued and the same were issued on 25th 
April 1964, to the petitioner and _ others 
by registered post with. acknowledgment 
due.-A notice dated 30th January - 
was issued to the Manager of the petitioner 
company at Shillong to appear before the 
Collector on 22nd February 1964 in re 
gard to the Ceiling Case No. 205/63 of 
Sri R. Choudhury.. This’ notice was re- 
peated on 28th Ay April 1964 adding a ` fur~ 
ther direction: in the following terms: 
‘You are hereby directed to appear 
before the Collector, Gauhati on 25-5-64_ 


Associated Industries - (Assam) v.. S- D, Officer- 
It appears . that -notices were not. 


- 1964 ` 
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1966 on which date`it appears from the 


- order-sheet that. the petitioner’s counsel 


submitted that according -to Section 2 
Clause (c) (iv) ret by the Amend: 
ment Act of. 1962, the provisions of the 
Ceiling Act do a ‘apply to the peti- 
tioner’s land, `The Collector, therefore, 
called for a report from the.A. S. O. on 
‘the points raised by the petitioner. The 
next order of importance is dated. 31st 
Gctober 1966 which may be quoted: . ° 

_ “Party . present, Heard . argument. 
In order to appreciate the future and 
also ancillary requirements of the factory 


at 10 A. M. in regards (sic) to the Ceiling it is necessary to know the actual present 


Case No. 205/63 of Radhikananda Chou- 
dhury of Panbazar, Gauhati with’‘all con- 
nected records regarding purchase of the 
land in question.” ; 

(Annexure 1). 


3. In answer to this notice, the 
petitioner submitted an ‘application. on 
4th July 1964 ‘particularly ‘referring to 


_ ‘the Government letter of 20th November . 
1959 (not 28th November 1959), a copy of. 


which was enclosed with the’ application. 
On ‘receipt of this representation, the 
following . order was passed by. the 
Collector in the order-shéet of the case: . 
. “Seen objection petition filed by 
M. C. Burman for Associated Industries - 
on 4th July. 1964. 
. ‘+ Request Government. to ena us a 
copy of the Government letter, a copy of 
which has been filed by. the objector, In 
the meantime, request A, S, O. to- enquire 
and report as to- how the’ area has at 
present been utilised and what area has 
been actually used - for industrial pur- 
pose, Fix 3-8-64.” 
Although it appears - enquiry could. not ` 
be held for quite a length of time and a 
report from the Assistant Settlement 
Officer, Gauhati has received on 7th may 
1965, the Collector heard the learned 


advocate for the petitioner on 28th July 


1965 and passed his order on 23rd 
August 1965. in. the following terms:. 
“The report submitted by A. S. O. 


do not. (sic) clearly’ show 


1) the area and dags in which ; EPDS 
dustries have been established inchiding’ 


industrial buildings and other . buildings 
in. connéction with the industries includ- 


ing roads, public places like bazars, play- 


grounds ‘quarters etc. 

°. 2) The dag nos. in areas "under 
possession of tenants with khatian’ and 
without khatian with or without permis- 
elon of land. owners; 

- 3) The land. on which the company 
has started - onanio, “but: ‘not com- 
pleted. 2. att 

Call for a: ripo: ee points 
from the A: S, O. urgently, Bix 9-9-65.” 

Nothing.. substantial . has happened 

between 23rd August 1965. and 18th May, 


position regarding utilisation of lands and 
persons employed as well as scheme of 
future’: expansion, The applicant is 
therefore directed to. submit any infor- 
mation in this regard by 30-11-1966. 
Party informed in office.” - 

It appears on 30th December 1966 
some documents were filed and argu- 
ments were heard. An enquiry was also 
made in the meantime regarding acqui- 
sition’ of- some portion of the grant 
land for the purpose. of the 
Assim State Electricty Board; and 
the same was admittedly exempted from 
the operation of the Act. (Paragraph 11 
ot the counter-affidavit), It is also 

necessary to refer. to an intermediate 
order dated 30th June 1966 in the order= 
sheet which has taken note of a petition 
submitted by the petitioner on 10th Jume 
1966, where . amongst other objections, 
the following were mentioned in para- 
graphs 2 and 3 of the petition: : 


“That perhaps under mistaken notion 
that Radhikananda Choudhury still owns 
the land this Ceiling case was started. 
Shri Radhikananda Choudhury owns more 
than this land and it is possible that the 
- Ceiling Act is applicable to his case, The 
Ceiling case was not started against the 
petitioner, The petitioners name hag 
been recorded afterwards and how it was 
recorded. it is not known to the petitioner. 
They were never asked to submit returns 
and no return need be submitted by the 
petitioner as. Land Ceiling Act is: not 
applicable to them.” (Para. 2) 

` “That the petitioner wants the land 
for ‘the purpose of extension of the in- 
dustries and other ancillary purposes as 
envisaged in the am@nding Act namely 


` Act No, :20 of 1962 which excludes “Land 


held by Mill, Factory or Workshop as 
may be required for the purpose of ex- 
tension of the Mill, factory, workshop ‘or 
for ancillary purposes. of the Mill, factory 
or workshop such as school, dispensary 
or roads.” : (Para 3) 
_At- paragraph 4: of this petition, the peti- . 
toner gave a detailed list of his: require- 
‘ments claiming 588 acres for various 

purposes mentioned therein. It. ` was 
alsa mentioned that: ane 
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“So: far - Chandrapur (Tatimara) 
Grant is concerned that has been reserv- 
ed for future colony, schools; and hoş- 
‘pitals. Ahorigog 285 acres are necessary 
for cae expense of ae factory. 


The a PT rder ‘dated! 30th June 1966; 
on perusal‘ of the petition dated 10th 
June 1966, notes as follows: ., i 
“As regards the principle. of det- 
*ermining the excess land fa reference has 
already -been . made g Case 
No, 79 of 1960 (Assam Hard Board Lid.). 
We may await reply to that reference’ as 
the principle will be the, same.’ 
y. the impugned order; dated 3rd 
July 1967 was passed by .the Collector, 
The petitioner appealed to. the Govern 
ment tinder Section .7 (3) of: the oe 
Act without success. res 


: 4 .We have nke gone 
through the:original records in the Land 
Ceiling Case to find out: the, above posi- 
tion in order to ascertain how the matter 
was dealt with by the ar ea under the 
provisions of the Ceiling- A 


5.. The Deputy ay Reve- 
nue, submitted the counter-affidayit - 
behalf of the first three, respondents. He 
states that “the land in ‘question is ideal 


forthe purpose of Horticulture and hence ° 


comes within the purview of the Assam 
Fixation of Ceiling on iLand Holdings 
Act, 1956” (Para 4), Tt! is futher stated 
that the “company, not being a recorded 
pattadar in respect of, ‘the: land in ques- 
tion, no draft: gietectrasy was required to 
be served on ' (Para. 6). It has 
also been. ean that the Sub Divisional 
“Officer was duly empowered;to deal with 
- the matter and this point is not question- 
ed before us ‘by the. petitioner. Para~ 
graphs 33 and 34 of.the petition chal~ 
lenging the. constitutional validity’ of 
Sections 5, 6, 7 (1) and 7. (2) of the Ceil- 
ne Act are denied in this. counter- affida- 


6. - Sitice.- ‘the abdvye sections were 
sought to be declared as ‘ultra vires and 
void by the petitioner,, the: Court Issuéd 
notice to the Advocate-; General, Assam, 
at the time of the issuing ‘of the Rule-on 
9th. O na 1968, after hearing Dr. 
J. .Medhi for the petitioner under 
Sedar XXVII-A. Rule 1 of the, Code..of 
Civil Procedure, and although notice was 
received by -him on 9th October,. 
neither the Advocate General nor any. 
one on his behalf is appearing before. us. 
Besides the learned counsel: for the peti- 
tioner, we ‘have however, heard the 
learned Junior, Government Advocate on 
behalf of the respondents 1:to 3 and 
Mr...J. P. Bhattacharjee. on behalf of the 
respondent No. 4, 

T- During ie hearing; rio argu- 
ments were addressed regarding the con- 
stitutional invalidity of: any of the sec- 


-1968,, 


(Assam) v. S. D. Officer A- LR. 


tions of the Act. We are, _theretoie, not 
required to consider . 

8. Tt is re or con aaa that 
no draft statement was serv on the 
petitioner as. required: under Sec. 7 (2) of 
the Act. Section 7-(2) may be read: - . 

-“Thè ‘draft: statement: shall be 
Rublished in the office: of the Deputy 
Commissioner, the Sub-Divisional’ Offi- 
cer, the Circle Sub- Deputy Collector and 
the Mouzadar, ‘and a copy thereof, shall 
be served on the person or persons con- 
cerned in the manner prescribed. ~-Any 
_objection received within 30 days of- the 

ixservice shall . be duly considered by, the 
Collector and’ after giving the objector an 
opportunity for hearing order - shall. . be 
passed on these objections:” ° 

“Rule 6 of the Assam Fixation of’ Ceiling 
on Land Holdings Rules, 1957 shows the 
manner of service of the draft statement 
under- sub-section (2) of Section 7. and 
the rule so far as material for our. pur- 
pose may p “be quoted: A 

` "(1) The: draft statement prepared 

‘by the Collector under sub-section (1) of 
Section 7 shall, as far „as practicable, be 
in Form A. 

(2) The Collector: shall serve™ the 
draft statement on the person “holding 
the excess land by tendering ‘and deliver- 
ing: a copy thereof to him or to his duly 
authorised agent, x x x x x x.” . 

. It is found as admitted in-paragraph 
5 of the. counter-affidavit of the Deputy 
Secretary that the land Ceiling Case was 
started:in the name of the ori 
grant-holder Radhikananda Choudhury. 
We have also found that the said -land- 
holder on being served with a draft 
statement, returned the same disclaming 
any connection with the land in these 
three grants sold to the petitioner on 
21st November, 1959, This was accepted: 
by the Collector by his ‘order of 2nd 
January 1964 set out above and _ notice 
was given to the. petitioner, and it 
appears the petitioner’s company was - 
added in the Land’ Ceiling Case ‘and the 
proceeding -thereafter was _ directed 
against it, Even so, we find the Collec- 
.tor did not serve a copy of the draft 
statement on the petitioner although one 
which had been sent to the recorded 
pattadar had been returned to, him. 


. This is therefore a ‘case where the 
Collector has accepted the petitioner .as 
the owner of the three grants after the 
purchase and it cannot be now argued 
that the petitioner is not a person concer- ` 
ned in the proceeding,’ as has ‘been sought 
to be made. The petitioner also’ -produc- 
ed a photastat.copy of the ‘order of the. 
Settlement Officer “dated ` 6th “October 
1961 allowing mutation in respect’ of 
the land in favour’ of the petitioner 
(Para. 1 -ofwhis petition dated 10th June 
1966 before -the Collector).: The. peti-: 
tioner, therefore, is detinitely congerned:_ 
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in the land as. well as inthe. proceedings 
before the Collector arid the*Collectar has 
violated the provisions of Section 7 (2) 
of the Act read with Rule 6 (2) of the 
Rules in not serving on: the Petitioner a 
copy of the draft statement, It'is true 
that it was possible for the petitioner to 
know what was happening in the pro- 
ceeding and indeed presented its version 
of the case before the Collector. But we 
find that: the petitioner was. originally 


notified by the Collector to ‘appear before. 


. him as- if, only “regarding purchase of 


‘ment may of its own motion . 


the land in question.” 


ment on the petitionér was mandatory 
legal requirement under Section 7 (2) of 
the Ceiling Act. 

9. The’: scheme of ceiling under 
the, Act and-acquisition of- land as- appear- 
ing in: Chapter I, which opens with Sec- 
tion 4, may briefly be noticed, - While 
Section 4 fixes the Hmit of the ceiling, 
Section 5 requires -any person who holds 
land as owner or tenant in excess of the 
limit fixed -under Section 4,. within the 
prescribed period, to submit-a return to 
the Collector: -By Section 6 if such a 


person fails to submit the return, -the - 


Collector may himself obtain the neces- 
sary information required to. be shown 
in the return - through -the prescribed 
agency. By Section.7 (1), on the basis 
of the return which has to be verified 
through an appropriate agency or when 
no such return -is given, qn, the-informa- 
tion obtained by -the Collector . under 
Section.6, he-has to .prepare a, draft 
statement in form A. ` By Section 7 (2); 
service of the notice -is essential as the 
person concerned is 
lodge objection within 30 days of the 
service of the notice before the Collec- 
tor and a hearing has to, take place on 
the objections, Any order by the 
Collector is .appealable under .Séction 7 
(3) to the State Government, within 30 
days of that order. 

By Section 7 (4), the: State Govern- 
for any 
record. relating tò the draft’ 
and after giving the persons ' concerned 
an opportunity for hearing. may . pass 
such orders as it deems, fit. There ‘is 
also a period of limitation under this sub- 
section. By Section 7 (5). any order of 
the State Government under sub-section 
(3) or (4) of the Collecfor under gub- 
section (2), when no ‘appeal is preferred 
under sub-section (3) or a ‘revision | is 
made under sub-section (4), shall "be 
final. It is only after all this process’ is 
gone through that under Section 7 ` (6) 
the draft statement “shall then be madé 
final” and has to be republished and 
thereupon “no person shall -then be en- 
titled to question it in any court of Jaw.” 
By Section 8 the State - Government 
shall then acquire stich excess lands. by 


Associated ` Industries (Assam)“v. S. D.. Officer: 


Be that. as it. 
may,- service of a-copy of: the draft state- ` 


given a` right .to 


statement 
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publishing - van sorro = igtification to 
the ‘effect and such publica on shall be 
conclusive evidence of notice of acquisi- 
tion to the person or persons holding 
such lands. By:Section-9, on publication 
of this notification all rights, title and. 
interest of such . person or, ‘persons in 
such excess land shall stand. transferred 
to the State Government with effect 
from the date of the publication of the 
notification free from encumbrances 
created by. it or them, - 


10. .. From the above scheme which 
is ‘disclosed in the summary of the -pro- 
visions already set out, it is clear that 
the procedure for -preparation of the 
draft statement and its service on the 
person or persons concerned is not an 
idle formality and. must be carried out 
strictly in. accordance. with the provisions 
of the Act and the Rules. We are not 
required in this case to consider’ whe-, 
ther such .service can be waived . by a 
person concerried, as that plea has not 
been taken: by the State as; according to 
it, no statement was required to be sery- 
ed on the petitioner, under Jaw. 


11... We are clearly of opinion 
that the petitioner in this case is a person|. 
concerned within the meaning of Sec- 
tion 7 (2) of the Act.and non-service of 
the draft statement under that sub-sec- 
tion is fatal to the proceeding. Besides, 
we found that- the petitioner had raised 
several legal objections before the 
Collector which he pressed later b€fore 
the appellate authority,. From a perusal 
of the impugned ‘orders, we are not satis- 
fied that. these objections ` have ` been 
properly considered in. accordance with’ 
the law. There appears to be . (no?) 
application, of the mind of the Collector 
as well as of the appellate authority to 
give `an appropriate decision in the 
meat the “legal objections. 


«We are, therefore, . consttairi: 
ed to anik the impugned orders, namely 
the order of:the Collector dated 3rd July 
1967 and :also the appellate order dated 
2nd July 1968. It will be open to the 
Collector to: serve'a copy of the draft 
statement on the petitioner and dispose 
of the matter after. considering any 
objections which may be made before 
him -in accordance with law. 


- 13. In the result, the. application 
is allowed. The impugned orders are 
quashed, We.will, however, make’ no 
order as to costs. -We have refrained 
from expressing any opinion on the 
merits of the legal objections, 


M. C. PATHAK, J:— 14. I agree 
: Petition allowed. 
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AIR hea & NAGALAND 8 
(V 59 C 3) 5 
M. C. PATAR J. . - 
‘Mangal Ram Namasudra, Appellant 

v. Premananda Namasudra, Respondent. 
Second’ Appeal No. 115 of. 1967 D/- 
4-12-1970, from order of. Md. G. Hussain, 
Sub, J. Cachar, at Silchar D/- 31-1-1967. 
Contract Act (1872), Section 55..— 
Time when essence of contract — Con- 
tract relating to sale of, immovable pro- 


perty — Presumption is ‘that time is not. 


essence of contract — Mere | incorpora- 
‘tion in written agreement of a clause im- 
posing penalty in case of default ‘does 
not make time of the essence of con- 
tract — AIR -1967 sc 868 ‘Followed. 
(Para 8) 

Cases ‘Referred: Chronological Paras 
(1967) ATR 1967 SC 868° (V 54) = 

(1967) 1 SCR 227, Gomathinayagam 
` ees v. Palaniswami Nadar . 6.8 
(1915) AIR 1915 PC 83 (V 2) = 

ILR 40 Bom 289 = 43 App 26, 

Roses Trani v. Burjorji Dhunii- 


6, 
agin: 1915 AC 386 = 84 ‘LJ: Ch 259,’ 
Stickney v, Keeble 
_ (1867) (1867) 3 Ch A Br = 17 LT 

22: Tilley v. Thomas ; 

(1853) (1853) 3 De. G. M. and G. 
284 = 43 ER 112, Roberts v. Berry 6 

K. P, Pnn tarharioe for Appellant; 
M. H. Choudhury; M. A . Laskar, for Res- 
pondent, 

JUDGMENT:— This appeal by the 
defendant is from the! judgment and 
decree of the learned Subordinate Judge, 
Cachar at Silchar, The plaintiff filed 
‘that suit for specific performance of: an 
agreement dated 10-3-1962, The plaintiff 
sold the jote right of the suit land by a 
registered sale deed on 10-3-1962 to -the 
defendant and delivered possession there- 
of, On the same date there was an 
agreement between the plaintiff and the 
defendant to the effect that within three 
years the defendant would reconvey. the 
suit land in favour of the plaintiff on 
receiving the sale price and accordingly 


a i a 


the defendant executed a - registered 
_Ekrarnama ` on 10-3/1962. Nothwith- 
standing repeated demands the defen- 


dant failed to reconvey the suit land. 
The plaintiff tendered ‘the consideration 
but the defendant did not accept the same 

iled the suit for 
specific ‘performance, 


2. . The defendant heonesteal the 
suit on grounds interealia that the plain- 
‘tiff never approached -the defendant and 
made no demand for reconveyance of 
the suit land and that- the plaintiff 
never tendered the corisideration to the 
defendant, but he deposited the amount 
in court only after the expiry of the 
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time of the contract. Hence according 
to the defendant, the -plaintiff was not 
entitled to .any decree for ‘specific 
performance. 

8s Several. issues were framed on 
the pleadings of the parties and the 
learned trial court dismissed the’ suit 
holding that the plaintiff made no ten- 
der of the consideration within time and 
his deposit in court was not valid in law. 

4. An., ` appeal was ‘preferred 
before Munsiff:’ The. learned Subordi- 
nate Judge allowed the appeal, reversed 


.the judgment and decree of the learned 
‘trial court and decreed the plaintiff's suit. 


Hence this appeal by the defendant. _ 

5. Mr. K.-P. Bhattacharjee, the 
end counsel appearing for the appel- 
lant submits that in the instant case time 


was of the essence of the contract and - 


since the plaintiff failed. to pay the con- 
sideration to the defendant or to deposit 
the same within the stipulated period, 
the contract ceased and. there could be 
no decree for specific performance : of ` 
the contract,:’ H. Choudhury, the 
learned counsel appearing for the plain- 
tiff respondent submits on the © other 
hand that on a proper construction of the 
agreement Ext, 1 time was not of the 
essence of the contract -and that the 
plaintiff was ever ready to make the pay- 
ment but the defendant did not accept the - 
same and therefore he had to deposit the 
consideration money in court in terms 
of the agreement itself. .But as the chal- 
lan’ was not passed by the court on the 
date of filing the suit but it was passed ` 
by the court on 15-3-1965, the plaintiff 
could make «the required deposit in 
treasury. on 16-3-1965 and therefore the 
deposit was within time. 


6. The first point that arises for 
consideration in this case is whether 
time was of the essence of the contract 
in the instant case, In Gomathinayagam 
Pillai v- Palaniswami- Nadar, AIR 1967 
SC 868 Shah J. delivering the majority 
judgment observed as follows: 

“Section 55 of the Contract Act 
which deals with the consequences of 
failure to perform ‘an executory ‘contract 
on or before the stipulated time provides 
by the first paragraph: 

“When a party to a contract pro- 
mises to do a certain thine at or. before 
a specified times or certain things at or 
before specified times, and fails to do any 
such thing at or before the specified 
time, the contract, or so much of it as 
has not been performed, becomes void- 
able at the option of the promisee if the 
intention of the parties was that time 
should be of the essence of the contract,” 


It is not merely because of specification 
of. time at or before which ‘the thing to 
be done under the contract is promised 


to be done and default in compliance 


1972 


therewith, that! the other party may 
avoid the contract. Such an option arises 
only if it is intended by the parties that 
time. is of the essence of the contract. 
Intention to make time of the ‘essence, 
if expressed in writing, must be in 
language which-is: unmistakable: it may 
also be inferred from the nature of the 
property agreed to be sold, conduct of 
the parties and the surrounding circum- 
stances at or before the contract. Speci- 
fic performance of a contract will ordi- 
narily be granted, notwithstanding default 
in carrying out the contract within the 
specified. period, if having regard to the 
express stipulations of the parties, nature 
of the property and the surrounding 
circumstances, if it is not inequitable to 
grant the relief, If the contract relates 


to sale of immovable property, it would 
normally be presumed that time was not 
of the essence of the contract. Mere in- 


corporation in the’ written agreement’ of 
a clause imposing penalty in case ‘of 
default does not by itself evidence an in- 
tention to make time of the essence: In 
Jamshed Kodaram. Irami ‘v. Burjori 
Dhunjibhai, ILR 40 Bom 289 = ATR 1915 
PC 83 the Judicial Committee of the Privy 
Council observed that the 
underlying Section 55 of the Contract 
Act did not differ from those which 
obtained under the law of England as 
regards contracts for sale of land, The 
Judicial. Committee observed: 


‘Under that law equity, which “gov- 


erns the rights of the parties in cases of 
specific performance of contracts to sell 
real estate, looks not at the letter but at 
the substance of the agreement in order 
to ascertain whether the parties, notwith- 
standing that they named a specific time 
within which completion was to take 
place, really and in substance intended 
more than that it should take place with- 
ina reasonable time. Their Lordships are 
of opinion that this is the doctrine which 
the section of the Indian Statute adopts 
and embodies in reference to sales of 
land. It may be stated concisely in the 
language used by Lord Chairns in -Tilley 
v. Thomas (1867). 3-Ch A 61:— 

‘The construction is, and must be ‘in 
equity the same as in a court of law, A 
Court of equiry will indeed relieve against 
-and .enforce, specific performonce, not- 
withstanding a failure to keep the dates 
assigned by the contract, either for com- 
pletion, or for the steps towards com- 
pletion, if it can do Justice between the 
parties,and if (as Lord. Justice Turner 
said in Roberts v. Berry, (1853 3 De 
G. M. and G 284) there is nothing in the 
‘express stipulations between the parties, 
the nature of the property, or the 
surrounding circumstances’, which would 
make it inequitable to interfere with and 
modify the legal right. This is. what -is 
„meant, and all that is meant. when it is 
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principle ` 


notice limiting a time 
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said that in equity time is not of the 
essence of the contract. Of 
three ‘grounds, - mentioned 
Justice ` Turner ‘express 
tions’ requires no comment. 
‘nature ofthe property’ is illustrated by 
the case or reversions, mines, or trades. 
The ‘surrounding circumstances’ must 
depend ‘on the facts of ceach particular 
case.’ 

Their Lordships will add to the state- 
ment just quoted these observations, The 
special jurisdiction of equity to disregard 
the letter of the contract in ascertaining 


‘what the parties to the contract are to 


be taken as having really and in subst- 
ance intended as regards the time of its 
performance may be excluded by any 
plainly expressed stipulation. But to 
have this effect. the language of the 
stipulation must show that the intention 
was to make the rights of parties depend 
on the observation of, the time limits 
prescribed in a fashion which is unmis- 
takable. The language will have this 
effect: if it plainly excludes the motion 
that these time limits were of merely 
secondary importance in the bargain, and 
that to disregard them would be to dis- 
regard nothing that lay as its foundation. 
Prima facie, equity treats the importance 
of such time limits as being subordinate 
to the main purpose of the parties, and 
it will enjoin specific performance not- 
withstanding that from the point of 
view of a Court of Law the contract has 
not been literally performed by the plain- 
tiff as regards the limit specified.’ 
Te Fixation of the period within 
which the contract is to be performed 
does not make the stipulation as to time 
of the essence, of the contract ......... 
Intention to make time of the essence of 
the- contract may be evidenced by 
either express stipulations or by circums- 
tances which are sufficiently . strong 
to ‘displace the ordinary presum- 
ption that in a contract of sale of land 
stipulations as to time are not of the 
essesnce, In the present case there is 
no express stipulation, and the circums- 
tances are not such as to indicate that it 
was the intention ‘of the parties that time 
was intended to be of the. essence of the 
contract. It is true that even if time 
was not originally of the essence, the 
appellants could by notice served upon 
the respondent call upon him to take the 
conveyance within the time fixed and 
intimate that in default of compliance 


“with the requisition the contract, will be 


treated as cancelled. As observed in 
Stickney v. Keeble, 1915 A. C. 386 “where 
in a contract for the sale of land the time 
fixed ..for completion is not made of the 
essence of the contract but the vendor has 
been guilty. of unnecessary delay, the 
purchaser may serve upon the vendor a 
at the expira- 


l 
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tion of which he will treat the contract 
as at (an end... The ` respondent 
must in a suit for specific performance 
of an agreement plead and prove that he 
was ready and willing ito perform his part 
of the contract continuously between the 
date of the -contract -and : the date of 
hearing ofthe suit.” , 

In his ‘dissentient. judgment Bactawat J. 
also held that having regard to the deci- 
sion. in 43, Ind App 26 = AIR 1915 PC 83 
the High Court rightly held- that time 
was not ofthe. essence! of the contract.: 


.8. © In Ext, 1 the| Ekrarnama in the ` 


Instant case the following Spielanions are 
found:— 

“By executing: this: agreement I pro- 
mise that if -you`pay me the entire con- 
sideration money in:onẹ instalment with= 
in three yearg, after: harvesting the stan- 
ding crops, from today; I.will execute a 
sale deed in your favour and get it'regi- 
stered and deliver . possession of - the 
lands ‘described in he schedule. If with: 
in the stipulated period: the consideration 
‘money is offered to-me-and I’ refuse to 
accept the same. you will be able to: get 
the, sale deed.. executed -through. court 
after depositing the consideration money 
in court. If you :cannot give me e 
entire amount at a time,! you will be able 
to get the first schedule land’ by paying 
half the amount and you will be able to 
get the second schedule land: again with- 
in the stipulated period: If within the 
stipulated . period -you do not take back 
the land by paying the consideration 
money, you ,will have no claim at all in 
the lands described in’ the schedule 
after the’ end of the ‘said stipulated 
period.” . 

‘The contract ‘in ‘this case relates to sale 


of immovable property ; and therefore’ 


following the obsérvatioņá made by the 
Supreme Court in AIR i 1967 SC 868 
(supra) it may be normally- ‘presumed 
that time was not of the essence. of the 
contract, Mere incorporation in the 
written: agreement of a clause imposing 
penalty in case of default! does not by, it- 
self evidence an intention! to take time of 
the essence of the contract. ‘Since the agree- 
ment is for sale. of land. and more parti- 


cularly in view, of the stipulations regard- - 


ing time of executing the 
found in Ext, 1 and quoted above, I am 
clearly of the opinion that in the instant 
ease time was not of the esserice of the 
contract, I therefore hold, that the find- 
ing of the learned Subordinate Judge to 
the effect that time was | of 
essence of the contrae, in. . the instant 
case ‘is erroneous, hie 


9. Even though thine iwas not 
originally of the essence of the contract, 
the defendant appellant could by notice 
served: upon the plaintiff respondent call . 
opon him to take the conveyance with- 
in the ‘time fixed. and intimate 


contract .as 
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the. 


ALR. 
that in default’ of compliance - with 
the requisition, the contract - would 


be treated as cancelled.. No such notice 
was issued by the defendant - to the 
plaintiff. 

10. The ‘next. point that falls for 
consideration. is.whether the considera~ 


tion money: was offered or-paid by the 
plaintiff to. the defendant within the 
stipulated. -period.:.- The plaintiff . in 


paragraph 3 of the „plaint Aed that 
the defendant was not accepting the .con- 
sideration money, and was ‘not. executing 
the sale deed, though he was - assuring 
from time to-time that he would accept 
the money and execute the sale deed. 
The learned Subordinate: Judge found 
-that it was proved ‘at least that the plain- 
tiff. expressed his willingness prior to 
the -suit to pay the consideration to- the 
defendant but there was no _corrobora- 
tive- evidence to’ show. that the: plaintiff | 
made actual tender-of:the amount, He 
also found that on the date of: the. filing 
of the suit, that is,. on 10-3-1965; the 
plaintiff carried some money but che took 
it back as the challan.was not passed- by 
the court on 10-3-1965 and the learned 
‘Subordinate Judge found that ‘on the 
date of filing of the suit even, the plain- 
tiff was ready to deposit. the.- required 
amount but he could not-do so, as. the 
challan was ‘passed only after five days. 
It appears from thé record that a challan 
‘for depositing a sum of Rs. 700/- in 
Karimganj Sub-Treasury was filed in the | 
court on 10-3-1965 along „with. ‘the 
filing of the plaint.’ On 10-3-1965 
the court ordered that on the ‘recital’ in 
we: plaint’ the plaintiff might deposit 
Rs. 700/- in court at his own risk. The 
challan was passed. by the court on, eo 
‘1965 and the amount was actually depo- 
sited’: to the Sub- Treasury. on` 16-3-1965. 
Hence the finding’ of the learned 
Subordinate Judge that the plaintiff was 
ready to deposit the required: amount on 
the date of filing the suit is correct and 
- the plaintiff’s allegation was that the 
defendant was ‘not accepting the consi- 
deration money but deferring the same 
on some pleas, ‘Phe stipulation in the 
agreement Ext, 1 also was to the effect 
that if the défendant refused to- accept 
the money, ‘the plaintiff might deposit 
the same in the’ court_ and get the sale 


~ deed executed through court:’ When the 


plaintiff filed the suit on 10-3-1965; Re 
filed the challan- also and had the 
challan been passed on the same: -date, 
the plaintiff could have ' deposited the 
amounb on : ‘the same date, - 


1i. “On the facts alleged and found 
proved I hold that in the instant. suit. 
for specific performance of the agreement 
the plaintiff pleaded and ade that he 
was ready and willing . perform - his 
part of the contract Bae the date of. 


. is ‘therefore affirmed 
dismissed, In the facts and circumstances - 


< 
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the contract. and the date of the. Aranna 
of the suit, 


12. In the BES I bold ikat the 
Tearned Subordinate Judge was j 
in decreeing, ` the plaintiffs sult. . The 
decree of the learned Subordinate Judge 
and tHe appeal is 


of the case IJ make no order as to costs, 
sà . +. Appeal dismissed. 
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‘AIR 1972 ASSAM & NAGALAND it 
(V'59 C 4) 
P. XKX. Gon C: 
- M. C. PATHAK, T f 
Bandhana Goala, Petitioner v, Assam 
ao of Revenue and others, Respon- 
ents 


AND ` 


Civil Rule No. 277 of 1968, Di- 4- 
6-1977 , j 
Tenancy Laws. po PON Land and 


Revenue Regulation (1886), Section 12 — 


Settlement . ' Rules under,- Rule 18 — 
Summary eviction of encroachers — Rule 
is ultra vires Art. 14 of the Constitution 
~—(X-Ref: Constitution of india, Art. 14). 
AIR 1967 SC 1581 and ‘Civil Reference 
Nos. 11 (M) to 27 (M) of 1968. D- 21-9- 


ae (Assam and Nagaland) (SB), follow- 


: (Para 11) 
The E of evistion through ‘civil 
court is not barred either by the Rules 


or the Regulation. Therefore two alter-. 


native remedies become ‘available to 
the Government without any guidance 
as to when each of them is to be ‘follow- 
ed. Some among the same (Glass ‘of 
encroachers may be evicted. summarily 


- ‘ander the rule while the.others may be 


“defence, Thus. the: rule. is- 


ejected through the civil ‘court. - where 

they can have a wide. opportunity ‘of 

discrimina- 

tory. _. (Para 5) 

-It cannot be said that ‘the. 
ment has no choice of remedy since the 
authority under- the. Rule alone can exer- 
cise the power thereunder and the suit 
ean be ‘filed only by the © Goyernment. 

Rule 1 (1) of Settlement Rules (as 

inserted in 1967): is against such -a- posi- 

tion and that authority also is only an 
agent of the Government and can insti- 
tute a civil suit only in the. State - -name. 

‘(Para' 7) 

Cases Referred: Chronological Paras 

(1970) Civil Ref Nos, 11 (M)'to 27 
“(M) of 1968 DE 21-9- 1970 (Assam 
. and Nagaland) (SB). 

(1987) AIR 1967 SC 1581 v 54) = `. 
(1967) .3 SCR 399, Northern- India- 
Caterers (Private) Ltd: v- State. - 
of Punjab - . 6, 7, 9,10 * 


GO/o/D45e/71/IRMIG ~ = Ls 


Govern- - 


Bandhana Goala v. Board of Revenue (Prs. 11-12)-[Prs. 1-4] A&N. 11. 


- Pp. K. Barua, for Petitioner; Dr. J, C. 
Medhi, Advocate General, Assam, and 
G. K. Talukdar.: Sr. Govt. Advocate, for 
Respondents. 


. GOSWAMI,. C. J.: :— This application 
under Article 226 of the Constitution of 
India. is directed against an order ~in 
appeal.of the Assam Board of- Revenue 
whereby it affirmed the order of evic- 
tion of 19th November, 1965 passed by 
the Additional Deputy Commissioner 
Tezpur, under Rule 18 (3) of the Settle- 
ment Rules made under Section 12 of 


tion, 1886, hereinafter -called 
lation’. X 
2. The ‘petitioner has’ been in 
possession of 12 bighas.of land- held 
originally by ‘Buroi Tea Company under 
years N. L. R. grant. The said 
company relinquished about 1690 bighas 
of land including the petitioner’s land in 
1959 and the land vested in the State 
Government. The petitioner along with 
other occupants numbering about 225 — 
persons applied to the Deputy Commis- 
sioner for settlement of .the land. in their 
favour in terms of their occupation. The 
petitioner applied for settlement of the 
12-bighas of land in his occupation. 
While the application for settlement was 
pending, the Additional Deputy Commis- 
sioner started’ an Eviction Case No. 253 
of 1965-66 and ‘passed an order on 19th 
November 1965 for eviction of the peti- 
tioner as well as other occupants of ‘the 
relinquished grant land.: The petitioner 
moved the Deputy Commissioner for 
staying eviction which was. at first grant- 
ed-to be ‘thereafter vacated on 28th 
December 1965: The petitioner appealed 
to the Assam Board of Revenue without 


- Success and hence this writ application. 


3. : The- petitioner submits that 
Rule.18 of the.Settlement Rules is ultra 
vires Article 14 of the Constitution. of- 


-India as’ it contains the perm of dis- 


crimination amongst trespassers inter 
se, Since the vires of the rule was ‘chal- 
lenged, we issued notice ta the learned 
Advocate General, Assam, who has made 
his submission, contesting the plea.. 

4. ` -It is not contended that rule 18 
ig. ultra vires Section 12 of-the Regula- 
tion- which ‘empowers ‘the State Govern- 
ment to make rules to provide for the 
ejectment of any person who has entered 
into unauthorised ` occupation of land 
over which’ no person ‘has the rights -of 
a ‘proprietor, land-holder or. settlement- 
holder under the Regulation. It is , only 
contended that the rule is violative of 
Article 14 violating the. principle of 
equality before the law or the equal pro- 
tection of. the law. This submission . is 
sought to be established by relying ' ‘upon 
«the decision of- the Supreme Court in 
AIR 1967 SC .1581 “(Northern nee 
Caterers (Private) Ltd v: State 


12 A.&N, [Prs, 4-6] 
Punjab), wherein by.a majority decision 
(Hidayatullah, J. as he then was, and 
Bachawat J. contra) the: Court struck 
down Section 5 of the 
Premises and d (Eviction.and Rent 
Recovery) -Act, aos. as the same .was 
held to be discriminatory and.. violative 
of Article 14 of the Constitution, ae 
_ §.*. Before-we deal! -with the sub- 
misssion,. we may read rule 18: ~ 
(1) Subject as hereinafter provided, 
the “Deputy Commissioner, may eject any 
` person from land over which no. person 
has acquired the rights of’ a proprietor, 
land-holder, or settlement holder. 
(2) When such ‘person has entered 
into possession of land that. thas previous- 


- ly been reserved for roads er road-side - 


lands or for the. grazing ‘of -village cattle 
or for other ` public purposes, or’ has 
~ entered into possession | of from 
which “he has been exclided: by. general 
or special -orders and jwhen, further, 
there is no bona fide claim of right in- 
-~ volved, he may be ejected or ordered to 
vacate the land forthwith; and the Deputy 
Commissioner may sell,, confiscate of 
destroy any crop raised, jor any building 
. or other construction erected, without 
authority on the land. | + 
3 (a) In al | other . 

ejectment shall - be ' preceded Tay 
’ publication of a notice in . the manner 
prescribed below requiring the occupant 
generally to vacate the land specified in 


the notice within 15 days of. the date of. 


publication, of the notice on “the d con- 
cerned 
vicinity thereof, and remove “any 
buildings, -houses, fences, or crops ete., 
which may have been raised on such 


land, provided that the Deputy. Commis- _ 


sioner may give time to any particular 
occupant to harvest the; crops, if any, 
. growing on such land, "Any buildings, 
houses, fences, cops ete, which have not 
been removed in accordance with such 


notice shall þe connigoated to the Gov- 


ernment, .. 

3 (by The notice paturi io in clause 
(a) sub-r. (3) above shall bẹ published 
by affixing a copy thereof in the Notice 
Board of the office of the: Deputy Com- 
missioner or the Sub-divislonal Officer, 
as the. case may, be, and also in the 
“Notice. Board of-the office of the Sub- 
- Deputy Collector. within “whose jurisdic- 
tion the land is ees. A: notice shall 
also be published affixing a copy 
thereof on the’ land a or in a 
prominent place in the wicinity thereof. 

(4) Any person or persons: required 
by notice to vacate under the last preced- 
Ing sub-rule the land which the person 
or persons occupy, shall' comply with the 
requisition within the time prescribed in 
the notice, munning from the date of its 
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‘Punjab . Public © 
‘disobedience is continued to a 


- settlerrient-holder, 


or in a prominent, place in -the ` 
to 


A.I. R. 
(5) Any person or persons Intention- 
ally disobeying an order or requisition 
eee under sub-rule (2) or (3) shall 
be Hable to a penalty which may extend 
to two hundred rupees, and, in case such 
further 
penalty which may extend to fifty rupees 
for each day during which such breach 
continues. | 


5 (a) Any person who having been ~ 


once evicted under sub-rule (2) or sub- 
rule (3) from any land encroaches on any 
land over which no person has acquired 
the right of a proprietor, land-holder, or 
shall on conviction 
before a Magistrate, be, Hable to impri- 
sonment which -may extend to six months 


or fine which may extend to one thousand - 


oe, 
eviction ‘of 
een on Oa land in a 
summary manner. The’ Government’s 
right to evict trespassers. by recourse’ to 
civil court is not barred under the rule, 
nor’ under any other provisions in, the 
Regulation, That being ‘the position, 
there are two alternative remedies open 
and available to the Government to deal 
with trespassers, the first one under rule 
18, and secondly, when Government sgo 
chooses to do, by filing- a suit in the 
Civil Court, There is no guidance in ‘the 
rule nor under the provisions of the Re- 
gulation’ as to under what circumstances 
the first remedy will be invoked and the 
second remedy will not be. That being 


. the position. two remedies are open to 


the Government and the Government 
may pick and choose either without any 
fetter under the law. The provision of 
eviction under rule 18 is therefore clear- 
ly ‘discriminatory as falling under the 
same class of encroachers upon Govern- 
ment land, some:may be evicted summa- 
rily while others may be evicted b 
following the ordinary course of law in 
the civil court where the defendants will 
have ample opportunity to defend their 
claims whatever. they may be. 

6. In the .N, I, - Caterers’. 
AIR 1967 SC 1581 (supra), the 


Case. 
- Supreme 


Court was required to consider. an identi~ . 


cal provizion of evicting’ unauthorised 
occupants -from public premises, and the 
Supreme. Court held as . follows: 

g that persons. in occupa~ 
tion of Government. properties -and, -pre~ 
mises. form a class by themselves a9 
against tenants and. occupiers a private 
owned “properties . and that such cla 
‘cation is justified on the ground that 
they require a differential treatment ‘in 
public interest, those who.fall under that 


_ classification are entitled to equal treat~ 


ment among themselves. Ifthe ordinary 


law of the land and the special law pro-. 
vide two different. and alternative 


pro= 


a 


cedures, one more prejudicial than the 
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other discrimination must resùlt if it is 
left to the will of the authority to exe- 
reise the. more prejudicial. against some + 
and not against the rest. Pie person who 
is proceeded against under- the more 
cedure is bound to complain’ 
the drastic procedure.is exer- 
cised against him and fot’ against the 
others. even though those 
ly circumstanced. ` The procedure 
under Section 5. is obviously more 
drastic and prejudicial than -the ‘one 
under the Civil Procedure Code where the 
‘litigant can get the benefit of a trial by 
an ordinary court dealing with the ordi- 
nary law of the land with the right of 
appeal, revision, efe, as against the 
person who is proceeded against under 
Section 5 of the Act as his case would be 
disposed of by an executive vwfficer of 
` the. Government, whose decision rests on 
his mere satisfaction, subject no doubt t& 
an apppeal but before. another executive 
officer, viz., the Commissioner. .There 
can be no doubt that Section 5 confers - 
an additional remedy over and above the 
remedy by way of suit and that by pro- 
viding two alternative remedies.to ` the 
Government and in leaving it to the 
unguided discretion of the Collector to 
resort to one or the other and’ to pick 
and choose some of those in occupation 
of public properties and premises for 
the application of the more drastic pro- 
cedure under Section 5, that section has 
_ lent itself open to. the charge of dis- 
crimination and as being violative of 
Article 14. In tRis view Section 5, must 
be declared to be void.” (Paragraph .12). 
It appears that in the Supreme Court, 

an argument was advanced to the effect 
that the Government in practice is not 
likely to institute a suit-in a case wheré 
In can seek quick relief under the Act. 
This argument prevailed with the mino- 
rity but was not accepted by the majo- 
rity. Bachawat, J. speaking for the- 
minority observed:~ — : 
“The argument based upon the option 

of the Government to file a suit is unreal, 
because im practice the Government is 
not likely to institute a suit in a case 
where it can seek relief under the Act.” 
. ‘The Supreme Court. Held that since 
there is no express bar under. the law’ 
for -the, Government to Institute suit for 
eviction in the civil court, the provision 
was discriminatory. The ratio decidendi 
of the above decision governs the present 
case, eno express bar under the 
law could be ‘pointed out by the learned 
Advocate General prohibiting ‘the -Gov- 
ernment from. filing -a suit for eviction of 
encroachers, ‘we drew his’ attention to 
sections .165 and 167 of «the Regulation 
under Chapter: X -thereof.- By- Section 165 
(1) in the case of unsettled land .-any 
- person: who without valid authority- has | 
__.encroached upon or occupied. it- shall be 
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this” 


. by the State Government ‘under 
others ‘are . 


ing a bar to the 


-nary civil gourt for eviction. 
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liable to aibtmen ‘forthwith and by 
Section 167 no civil court shall. exer- 
cise jurisdiction -in any of the matters 
en by this Chapter. It is- admitted 
by the learned. Advocate General that 
chapter deals with backward 
classes -of people and the areas pornea 
ec- 


tions: 160 (2) and 161 of the Regulation 


‘tespectively, The bar under Section 167,. 


therefore, itis rightly conceded, is not 
a general bar, X 3 
From the above provision, introduc~ 
civil court exercising 
jurisdiction in an eviction matter under 
this chapter, Government is expressly 
debarred from invoking the remedy of 
instituting a civil suit for eviction in such 
a case covered by. the Chapter. The 
Legislature, therefore, takes’ note of the 


. availability of the two remédies to the 


Government: in effecting eviction of 
encroachers, That being the legal posi- 
tion, we have am additional reason to 
hold that. rule 18 is discriminatory and 
void -as the Legislature has not put any 
bar in the. way of the Government in the 
case: of general eviction of encroachers 
under rule 18 to take recourse to ordi- 
The evil 
element of picking’ and choosing remains 
with the Government in absence of a 
clear bar. 


7... The learned Advocate General 
‘strenuously contended that Government 
has no twin remedies in this case, The 
Deputy Commissioner has the sole power 
to evict under rule 18 and Government 
cannot interfere with the power of the 
Deputy Commissioner,- Besides, the 
Government has only one remedy to 
seek eviction by suit. The Deputy Com- 
missloner has no such remedy, It is 
thus contended that each authority, th 
Deputy Commissioner or the Govern- 
ment, has only one remedy at a tifne an 
therefore ‘no question. of picking and 
choosing arises to attract Article -14 of 
the Constitution. It is difficult to ap- 


- preciate the argument oe the Derai. 


Commissioner is an agent of the Govern- 
ment and in no case the Deputy Com- 
missioner could file a suit in his own 
name. .Thé suit has tọ be instituted - in 
the name of the State. Besides, rule 1 
(1) of the Settlement Rules goes counter 


‘to the argument as that rule, inserted on, 


18th May 1967, ‘reads; - 

- “All powers of the Deputy ‘Commit 
ssioner under these rules shall .be exer- 
cised sublect.to any general or special 
orders issued from time to time by the 
State. „Government. mde 


Rule l1- occurs in the - ane 
-Section..:relating to “General Pro- 
visions” under Chapter I of Settle 


ment Rules, where-rule 18 also appears. 
Even in the N. I, Caterers’ case, AIR 1967 


44 A&N. (Prs. 


SC 1581 supra, 'dealing with- an identical 
provision, the Supreme Court was taking 


note of the two alternative remedies to . 


Government, although. the discretion .was 
given to the. Collector to take action 
under S. 5 of the Punjab Act, „Even the 
minority judgment did accept the, poşi- 
tion that:the Government had the option 
of proceeding against the 
occupier either- by a suif-or under , the 
Act (Paragraph 27). The argument. of 
the learned Advocate General is , there- 
fore, without substance, 


I 
8. No ‘other argument was ee 


vanced by the learned Advocate: General; 


9. ` -An identical duestion was: on 
ed ‘before a Special Bench of this court 
in Civil Ref Nos. 11 (M) to 27 (M) af 
1968 disposed of on 21-9-1970 (Assam and 
Nagaland), Section.5 of ‘the. Public Pre- 
mises (Eviction of -Unauthorised Occup- 
ants) Act, 1958 (Central. Act XXXII .of 
1958) was challenged. before‘ the Special 
Bench as being violative of ‘Article 14 
of the Constitution, "The provisions of 
Sections 4 and 5 of the Punjab Act’ are 
substantially similar to those of Sees. 4 
and 5 of Central Act except for the fact 
that ‘Collector’ in the Punja Act was 
substituted by the. ‘Estate cer’ and an 
appeal in the. A'ct lies to a judicial offi- 
cer whereas under the Punjab. Act it 
lay to the Commissioner, of Division, an 
executiye , officer. The Special ` Bench 
following ‘the decision of the . Supreme 
Court .in N, I. Caterers’ ' ease, AIR 1967 
SC 1581 supra, held that Section 5 of 
the Central Act is discrimiriatory and 
: violative ‘of Article 14 of the Constitu- 
‘tion. - 

- 10... We should however - observe 
that after the decision -of the Supreme 
Court in N. I. Caterers’! case,- ATR. 1967 
SC 1581 a new Section. 10E -was inserted 
in. the’ Central Act. whereby ~ the civil 
court’s jurisdiction to entertain suit or 


proceeding in-respect of eviction of any 


person, who is-in unauthorised occupa- 
_tion of public premises, was expressly 
barred. 


11. In ‘the E thet application 
is allowed with costs. “Advocate’s Fee, 
JRs  100/-, " 
quashed. We’ hold; that Rule 18 of the 
Settlement Rules’ is discriminatory ‘and 
. {void being violative ‘of ‘Article: 14 of the 
Constitution, A mandamus: all issue 
e Deputy’ Commissioner not to en- 
force the provisions of iRule.18 of. the 
Settlement Rules for evicfinp: the Deis 
tioner. 


M. C. PATHAK, me 9 I ‘agree. 
‘Petition allowed. 
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Jalaluddin Ahmed. Petitioner v. State . 
of Assam and others. Responde 


Civil Rule. No. 386 of 1968. DJ- 12-5- 


a Laws — Assam Fixation, of 
Ceiling on Land Holdings Act (1 of 1957), 
S. 7 (1) — Acquisition under — Act aims 
at only agricultural land —. Fishery and ' 
stone quarry lands are not “land” under- 
E 3 (f)..Therefore they cannot -be acauir- 

. (X-Ref: S. 3 (f)). j (Para 3) 

M.. S. Rahman. 4$ for Petitioner: K. 
Sarma, for Respondents.. ` 

GOSWAMI, C. J.:'This apalai 
ander Article 226 of the Constitution of 
oindia is directed against. a notification 
publishing a draft ` statement under Sec- 
tion 7 (1) of the Assam ‘Fixation of Ceil- 
ing on Land Holdings Act; 1956: herein- 


‘unauthorised _ 197 


` after referred to asthe Act’. 


2° The draft’ ‘statement Is dated 
28-9-65 and was issued by the Sub- divi- 
sional Officer, Hailakandi, The land is 
held by petitioner who is the’ proprietor 
of Kachila Tea Estate in Cachar Dis- 
trict. The land of this grant. measures 
1629 Bighas 14 Kathas 13 Chataks. which 
the petitioner “holds.for special cultiva- 
tion of., and/or, purposes ancillary 
thereto” ‘Para: 2 of the petition). . The 
petitioner preferred än objection to the ` 
draft statement under Section 7 of the 
Act’ on 7-2-66- to the Sub- divisional Offi- 
cer who. rejected his obiection, by order 
dated 12-6-67. The petitioner thereafter 
preferred an appeal to the State Govern- 
ment under Section. 7 (3) of the. Act but. 
without sticcess, and hence’ this applica- 
tion challenging the’ draft statement and 
the successive adverse orders passed in 
the proceedings under the’ Act The peti- 


“tioner has‘given a break-up of the. entire 


area under this grant at para.4 of. 
petition. We may quote the same: i 
“These lands are classified- under 
the- following heads:— 
(i) Under Tea cultivation .. 
‘(iy Fallow land |. 


248 B. OK. 8 Ch 
41 B. 17K. 12 Ch- 


GHY Jungles ae 103 8. 14K. 10 Ch. 
(iv) Fishery -: * ~ 289B. 3K. 8 Ch. 
(v) Stoné- quarry ` ~ 610 B. 12K. 2 Ch. 
o Khet land viz.; Bout D ei ; 

& Bungalow . 341 B. Ok. 11 Ch. 


maemae 





— 


| Totel Sc 
>- area. 1629 8. 14K. 13 Ch. 
3. - “Mr. Rahman, tthe . learned 
Counsel: for the ` petitioner. submits ‘that 
the petitioner holds the entire area ‘for - 
special cultivation or for purposes ancil- 
lary thereto. He -submits that under 
Section 2 (c) of the Act this So of land 
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be the subject mattér of acauisition ün- 
der the Act. The authorities. below did 
not accept the conténtion and. it- appears: 
the petitioner’ also did not''give: anv evl- 
dence - beforé the authorities with regard 
to his objections on ‘that score. We are. 
therefore, not inclined to interfere with 
a’ conclusion ‘arrived at by the authori- 


@ ties below that these lands. which are go- 


ing to be acquired were, on the evidence 
as produced then before the authorities. 
not for purposes ancillary. to special culti- 
vation. Faced with this position. the 
learned counsel submits that the lands of 
the type as the petitiðner has: shown in 
his break-up at paragraph 4 auoted above, 
cannot be a subject- matter of acauisition 
under the Act.’ We mav. therefore. exa- 
mine the definition of ‘land’ 
Section 3 (f) of the Act. That 
reads as follows: ` 

“3 (f).— “land” means land Which is 
or may be utilised for agricultural 
purposes or purposes “subservierit thereto. 
and includes the sites of buildings abpur- 
tenant’ to such land’. -` 
The petitioner.. has clearly shown in his 
affidavit, that at..least 899 Bighas 15 
Kathas 5 Chataks of land (Fisherv 2898. 
3K. 3 Ch.”-+stoné quarry.610 B. 12K. 2Ch.) 
was covered by fishery and stone auarrv. 
There is no denial to the statements made 
in paragraph 4 of the petition. We will 
therefore, assume that,an area of 899B. 
15K. 5Ch. is covered bv fisherv and stone 
quarry. as alleged by the petitioner. That 
being the position, where there is a fisherv 
or a stone quarry would not come wit 
the definition of land under Section 3(f). 
This area of land clearly cannot be ac 
quired under the provisions of this Act. . 
The view we have ‘taken receives support 
from the objects ‘and purposes and. the 
entire scheme of the Act. One of the ob- 
jects is to acquire excess land either from 
landlord or from the tenant in excess of 
the ceiling fixed by the.Act with a vie 
to distribute the same equitably among: 
people who deserve and are entitled . to 
settlement under , the provisions “of the 
Act. - 


It is. therefore. understandable that 
only agricultural land ‘is aimed at. Stone 
quarries and fisheries cannot. therefore.. 
be intended to be handed over to the land- 
less people for the purpose of cultivation. 


Tt is because of that reason that land has- 


been defined as had been done under Sec- 


tion 3 (f) of the Act. If. therefore. out.of - 


1629 B. 14K.'13 Ch.. an area of 899B. 15K. 
5 Ch. cannot be ‘touched under the provi- 
sions of the Act. there -remains only an 
area of 729 B 19K. 8Ch. “‘The-petitioner 
states that an area of 243 B. 6K. 8Ch. is 
under tea, that is to sav. under special 
cultivation. .We have also perused the 
original draft : statement: and the area 
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is exempted and. therefore. if . could -nót 


‘given in- 
“clause 
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. given in the petition -` {s corroborated by 
what is mentioned-in the draft statement. 
- The Government concedes. and it is 


` not for us'to decide. that double that area 


will be allowed by the Government.to a 
grantee for special. cultivation. The peti- 
tioner.on that footing is entitled to hold 
243B. 6K. 8Ch..-+486B. 13K. 0Ch., total- 
ling an area of 729 B 19K. 8Ch., which 
even: according to the Government's con- 
cession the pétitioner is “entitled to* hold. 
There is. therefore. no jurisdiction:of the | 
State Government under the’-.provisions 
of this'Act to set in process the provisions 
of this Act with regard to the land céver- 
ed by fishery and stone quarrv as shown 
by the petitioner. The draft notification. 
therefore, ‘stands auashed. 

4. The: application: is accordingly 
allowed. -We will- however. ‘make no 
order as an costs. = * 

M.-C. PATHAK, J: 5. I agree.’ 

2 Petition allSwed. 
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Bhutkani Oh. and others, Appel- 
Jants v. Mt. Kamaleswari New ha an- 


_ other, Respondents. 


' Second Appeal No. 147: of, 1967, D/- 
9-3-1971, from order of Sub. J. Gauhati, 


D/- 13-5-1967. 
. (A) Registration “Act (1908), Sec. 60 
(2) — Presumption under — en exe- 


cution of a document is challenged its 
registration is not sufficient proof of its 
due‘ execution — In such a case: proof of 
execution complying with Section 67 
Evidence Act is still necessary 
(XRef:— Evidence Act (1872), See. 67). 
(1906) 33 = App. 60 ŒO) Distinguish- 
ed. - (Para 6) 
- (BY Registration Act (1908), Sec. 35 
— “Execution of thé document” — It is 
not mere signing of the document but a 
solemn act of the executant owning up 
the recitals therein fully knowing the 


contents. ¢ (Para 6) 
(C) Limitation Act- (1908),  Art..144 
— Adverse possession — Husband’s pos- 


session of wife’s property will be on her 
-behalf — Hence in the absence of strict 
_ proof of his open and hostile possession 
` from certain definite date bar under the 
provision or ‘under Article 142 will not 
apply to her suit for possession -of ‘-that 
property against her husband ‘and the 
alienees therefrom — (X-Ref: — Art. 142). 


i (Para 8) 
Cases © Referred: Chronological Paras 
oH) | 


33 Ind App. 60 = ILR 33 - 

7 (PC), Gangamoyi Debi v: 
cele. Nath ' Chowdhry 
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P, Choudhurt-and ‘S.. K: + - Goswami, , 
‘for Appellants; N. M. - Damiand | A R. 
Kalita, for Respondents, ~; 


: GOSWAMI, C. Ja— This ` second 
appéal is directéd against the decree of 
the learned Subordinate Judge, auban 

reversing that of the Munsiff, who had 


dismissed the plaintiff's | suit; SN 


2 The plaintiff’s| case is that the 
- land measuring 8 Bighas' 3-Kathas 1 lessa 
covered by three different dags in three 
separate periodic pattas’ . mentioned na 
the schedule to the plaint ori 
longed to one Mania, husband pe 
plaintiff.. After. Mania’si death, iha name 
of his son Lakhiram- Nath was mutated in 
place of his father by inheritance on 18th 
May, 1934. After Mania’s death, the 
plaintiff took Akoluram! Nath. as. her 


second husband and he, went and lived’ 


with the plaintiff :as al ‘Chapania’ 
(domesticated . husband), Akolu was 
managing the property ‘and it is alleged 
thaf without the knowledge of the plain- 
tiff, he procured a registered sale deed 
.on 10th April, 1934 from Lakhiram Nath 
conveying T land in suit in favour of 
Akolu -and his- uterine ‘brother Pararam 
‘Nath (since dead), who was the father 
of the defendants 2, 3 4. The plaintiff 
was not aware of the mutation, nor 
about the sale. 
her and drove her. away from. the house 
on 16th January,. 1959.; Thereafter, ‘on 
‘enquiry, 
alleged sale deed and instituted the pre- 
sent suit on 7th April, 1959., 
tiff allegés that. the sale deed is invali 


Akolu quarrelled with . 


she’ came to know about. the. 


The plain- 
alid 


A. LR 


making a false claim in collusion with 
some of: the defendants’ enemies, The 
defendants have since been enjoying the 


“possession of the land peacefully and got 


their names mutated in, the revenue re- 
cords. Akolu in his written statement 
denies that he lived: with the plaintiff as 
domesticated husband. He also.. denies 
to have driven: out the plaintiff from her. 
house. It is asserted that Akolu had no 
connection with the -plaintiff, “The plains 
tiff never resided in her former. hus-- 
band’s home. Neither Lakhiram Nath 
nor the plaintiff had any possession over. 
the disputed land after its sale by Lakhi- 


ram Nath. The plaintiffs suit was there- 


fore barred by limitation, The ` defen- 
dant also averred that the suit is bad for 
non-joinder. - of parties’ and particularly. 
the non~joinder of the wite of late: 
Pararam . Nath: 


4, The trial ‘court “framed the 
following issues 
. ‘Whether’ the gale deed dated 
10-4-1934 .executed..by Lakhi° Nath .in 
favour of Akòlu and’ another is void for 


“want of consideration and.. proper. exe- 


(2) Whether the plaintiff is entitled i 
to a decree for declaration of title’ and. 
for khas possession of the land in’ ‘suit 
against the defendants?’ 

(3) Whether the suit is bad tor ‘non-- 
Joinder of parties” as alleged in the 
written statement? ` i 
- (4) Whether "the suit n barred~ ‘by 
limitation? ; : 

` (5) To what relief? “ 


5. -. The trial court ‘answered “ibsué . 


and is also void for want of considerati tion io, 1 in. favour of the defendants and 


It is also alleged that the deed was 
cured by taking undue advantage of. the 


minority of Lakhiram and ‘is’ tainted with - 


fraud, The plaintiff asserts: that she was 
å victim of deception practised by Akolu. 
She has therefore prayed for declaration 
of right ‘and title to the suit land and 
also, for khas possession and ‘other reliefs. 


3. ° A joint “written statement was 
filed by the defendants'1, 2,-3, 5 and 6. 
The defendant No, 4 either appeared 
nor submitted any written statement ‘and 
the sult moe ex parte. against him. 
The defendants denied! the  plaintiff’s 
claim in their written statement dated 


` 17th April, 1960 and averred ` ‘that: the ` 
back ` 


plaintiff's husband’ died; 29 ' years 
(that is to say,- Aoo 1931) and after his 
death, Lakhiram; who had already marri- 
ed during the life-time of his -father, çon- 
veyed the suit land by'a registered sale 
deed on 10th April. 1934 to defendant 
No. 1 and late Pararam ifor valuable con- 
_ sideration the former left.for a place 
called Kalbari at Tamulpur with his wife 
and his mother. the plaintiff, Lakhiram 

died at Kalbari leaving; no issue and his 
widow took a domesticated husband, The 
plaintiff, according to: ‘the: defendants; is 


-arise for decision in this case.” 


issue No, 2 also against the plaintiff. It 
did not. answer issue Nos. 3 and 4, as 
these were not pressed and it accordingly 
dismissed the suit. The matter had come . 
up in appeal before the | Subordinate 
Judge once earlier and he” disagreeing 
with the court decided both issues 1 and 
2 in favour of the plaintiff, He also held 
that the suit was not bad for non-joinder . 
of parties nor that it was barred by limita- 
tion. -He therefore decreed the plaintiff’s 

suit, The defendants preferred a second 
appeal to the High Court: (S. A. No. 18 
of 1965) against, the-:decree of the- 
Subordinate Judge- and the Court 
aside the judgment and decree: of the 


‘Subordinate Judge and remanded the 
- appeal “for -disposal 


according to law,. 
the matters which 
There- 
after, the impugned judgment and decree 


after considering all 


` wére passed after remand by the learned 


Subordinate’ Judge decreeing the sult. 


6.. With regard to the first issue, 
the first Day eas court held that the sale 
deed Ext. A was. not duly executed by 
the vendor Lakhiram since neither there’ 
is the signature nor the thumb impression - 
of Lakhiram indicating -that he executed 


-set 
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the document. The court found that the 
scribe of the document, D. W. 1 Udit 
Chandra Das, signed the name of Lakhi- 
ram on behalf of the latter, but there 
was no evidence of authority given by 
Lakhiram to Udit to sign his name in the 
sale deed. It therefore held that Udit 
signed the name of Lakhiram in the deed 
without any power or authority received 
’ from - The court held that the 
sale deed was void for want of proper 
execution and passing of consideration. 
Mr. P. Choudhuri, the learned counsel 
for the appellants, submits that the 
Tearned Subordinate Judge erred in law 
in holding that the sale deed was not 
properly executed by Lakhiramnath. He 
submits that since the document was 
registered, there is a presumption under 
the law that the same has been duly 
registered as well as duly executed. He 
relies upon section 60 of the Indian Re 
gistration Act. It is, ‘however, well-settl- 
ed that when execution of a document is 
being challenged the certificate of regi- 
stration alone will not be sufficient proof 
of the due execution of the document. 
Registration does not dispense with the 
necessity of proof of execution when the 
same is denied. It is true that a sale 
deed is not required by law to be attest- 
ed. Even then, proof of execution of 
a sale deed. when it is denied, will have 
to be furnished as in the case of any 
other document under Sec. 67 of the 
Evidence Act. 


Mr. Choudhuri has drawn our atten- 
tion to the endorsement of the Sub Re- 
gistrar that the document was presented 
by Lakhiram and that Lakhiram had 
admitted execution of the same. When 
we examined the endorsements, we find 
that the document is stated to be pre- 
sented by Lakhiram, who was not perso- 
nally known to the Sub Registrar, but 
was identified by one Jaliram who has 
not been examined by the defendants. 
On the other hand, Udit (D. W. 1) in his 
examination in chief stated that he 
identified Lakhiram before the Sub Re- 
gistrar, although when pressed in cross- 
examination he also stated that Jaliram 
identified the executant before the Sub 
Registrar. The learned counsel also 
relied upon the thumb impression of 
Lakhiram given before the Sub Regist- 
rar. This thumb impression again has 
been attested by no other person than 


Udit (Bakalam Udit Chandra Das). 
It is Udit who has attested 
even the thumb impression of 


Jaliram as well as Lakhiram even before 
the Sub Registrar. It is intriguing why, 
ff Lakhiram could put his thumb jim- 
pression in front of the Sub Registrar, 
he was not able to put the same on the 
deed itself in token of execution and 
owning up the contents. On the other 
hand. we find on both pages of the sale 
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deed the name of Lakhiram being put by 
Udit Chandra Das with a Bakalam. 


- There is a further disturbing feature 
on the body of the deed. Although the 
deed is said to have been written on 10th 
April, 1934, a date which has been clear- 
ly inserted by the writer therein, the 
Sub Se had registered it on 9th 
April, 1934, Mr. Choudhuri also read the 
evidence of Udit to us and he was the 
only witness examined to prove the exe- 
cution. of Ext. . His evidence is very 
laconic. He merely stated that he wrote 
out the sale deed “executed by Lakhi- 
rarmnath in favour of Akolu and Parar”. 
He signed Lakhiram’s name on his be- 
half, In cross-examination he stated 
that Lakhiram did not put his thumb 
impression on the document at the time 
of his execution. The document was 
executed in 1934. When Udit was exa- 
mined in 1961 he gave his age as 45 years. 
He indeed stated that he was a petition- 
writer for the last 25 years. If that is 
so, he was only a boy of 18 years of age 
when the sale deed was written. 


' Besides. we must bear it in mind 
that the sale deed was procured by the 
husband of the plaintiff from her son. 
We are. therefore, clearly of opinion that 
the learned Judge rightly appreciated the 
evidence of Udit and rejected his testi- 
mony, Execution of a document is not 
mere signing of it- It is a solemn act of 
the executant who must own up the re- 
citals in the instrument and there must 
be clear evidence that he put his signa- 
ture in a document after ` knowing fully 
its contents. Udit (D. W. 1) in this case 
even did not state that he had written the 
sale deed under instructions from Lakhi- 
ram, nor did he state that the document 
was read over to Lakhiram. There is not 
a little of evidence to show that Udit was 
authorised by Lakhiram to sign or ex- 
ecute the document on his behalf. That 
being the position. there is no execution 
of the sale deed in law. The circumsta- 
ncees, which we have noted above, toge- 
ther with the evidence of Udit clearly 
displace any prima facie presumption, 
which may, in absence of denial in an 
appropriate case, arise under the law. 
The endorsements of the Sub Registrar 
and certificate of registration under Sec- 
tion 60 may furnish some evidence. But, 
that evidence can always be rebutted and 
is not ‘conclusive evidence, when execu- 
tion of a document is under challenge. 
Mr. Choudhuri cited a decision of the 
Privy Council in (1906) 33 Ind. App. 60 
(P. C.) (Gangamoyi Debi v. Troiluckhya 
Nath Chowdhry) and relied upon the 
following passage: 


“The registration ig a solemn act, to 
be performed in the presence of a com- 
petent official appointed to act as regi- 
strar, whose duty it is to attend the part- 
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jes during the registration and se that 
the proper persons are present and are 
competent to act, and are identified to his 
satisfaction; and all things done be- 
fore him in his official capacity and 
verified by his signature will be presum- 
ed to be done duly and in order.” 

In the Privy Council case the question 
of execution of a will by one Brojo Nath 
Chowdhry was in issue. Brojo Nath 
signed the will which was attested by 
several persons including his attending 
physician, who was examined as a wit- 
ness in the case. It is also proved in that 
ease that Brojo Nath was taken ina 
palanquin to the office of the Sub Regi- 
trar where he admitted execution of the 
document. This oral evidence was believ- 
ed by the court and coupled with the 
presumption under Section 60 of the Re- 
gistration Act held that the will was duly 

executed and properly attested. This 
decision, therefore, will not help the in- 
stant case where the document was not 
signed by the executant nor was the only 
witness namely. the writer of the docu- 
ment authorised to sign the name of the 
executant on the latter’s behalf. Ext. A 
in this case is a document entirely written 
by Udit and even signed by him. Except 
the alleged thumb impression of Lakhiram 
on the reverse of the first page of the 
document before the Sub Registrar iden- 
tified by one Jaliram who was not even 
examined in the case, there is nothing to 
attribute any act to Lakhiramnath. 
Neither Lakhiram nor Jaliram was known 
to the Sub Registrar, as is clear from the 
endorsements. In a case of this nature, 
the evidentiary value regarding execution 
of the document from the fact of such a 
registration is reduced to almost nil. The 
Privy Council decision will not at all 
come to the aid of the defendants in this 
gravely suspicious case- We are, there- 
fore. clearly of opinion, in agreement 
with the learned Subordinate Judge, that 
the sale deed Ext. A has not been duly 
executed by Lakhiramnath. The first issue 
therefore, has been rightly decided by 
the court below. 


7- Mr. Choudhuri next contends 
that at any rate the plaintiff had no title 
to the land in suit at any point of time. 
He submits that the plaintiff did not in- 
herit the property of her husband Mania 
on the latter’s death in 1930. She was 
only entitled -to maintenance out. of her 
husband’s estate. Since her husband had 
died in 1930, she could not also inherit 
the property under Section 3 of the Hindu 
Women’s Rights to Property Act. 1937. 
Besides, on her own admission that she 
has taken a second husband, she lost even 
her right to maintenance or inheritance 
under Section 2 of the Hindu Widows’ 
Re-marriage Act, 1856. He further sub- 
mits that Bagari (D. W., 2) is the widow 
of ram, Since Lakhiram had in- 
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herited the property of Mania in 1930, on 
the former’s death, Bagari will inherit 
her husband’s property after Lakhiram’s 
death. The defendants, however, in the 
written statement admitted that Lakhiram 
had no issue and his wife had taken a 
domesticated husband. At any rate, the 
defendants did not even enter any speci- 
fic plea in their written statement that 
Bagari was entitled to inherit the land in 
suit and that the suit was bad for her 
non-joinder. 

We are. therefore, not required to 
decide in this suit the issue, if any, that 
may be raised between Bagari and the 
plaintiff. We will, therefore. assume in 
this suit in view of the pleadings that 
Kamaleswari, who is not only the widow 
of Mania but also the mother of Lakhi- 
ram, is the only heir to inherit Lakhi- 
ram’s estate after the latter’s death. In 
this view of the matter, it is not necessary 
to consider the prior history of her right 
or title if any. If therefore Lakhiram had 
not conveyed the property by a duly ex- 
ecuted sale deed, as we have already 
held above, the defendants cannot have 
any claim to the property under the sale 
deed and Kamaleswari alone will be 
entitled to a decree for declaration of 
title and khas possession. 


8. Being faced with this position, 
Mr. Choudhuri contends very strenuously 
that the suit is barred by limitation. He 
submits that at no point of time the plain- 
tiff was ever in possession of the pro- 
perty. The first appellate 
that the defendant No. 1 Akolu went and 
lived with the plaintiff as husband and 
wife. The plaintiff in her plaint stated 
that she was driven away sometime in 
January, 1959. In the course of her 
evidence, she stated that she lived with 
the defendant No. 1 Akolu for about ten 
years when she was driven out. She secur- 
ed a decree for maintenance against Akolu. 
She further stated that thereafter she 
was taken back by Akolu. There is no 
denial of the maintenance decree by 
Akolu, nor the fact of her being taken 
back by Akolu after once she had been 
driven out. It is, therefore, clear th 
possession of the defendant Akolu will be 
possession on behalf of the plaintiff, the 
relationship being that of husband and 
wife. Besides, we do not find in the 
written statement any clear statement of 
adverse possession in order that the wife’s 
title to the property can be extinguished 
by the husband’s adverse possession. Very 
strict proof of open and hostile possession 
by the husband from a certain definite 
point of time will be necessary. No case 
of adverse possession of that nature was 
at all pleaded in the written statement 
and none was established in the evidence 
produced in the case. We do not also 
give much importance to Ext. ‘C’ relied 
upon by the learned counsel showing the 
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entries of mutations at a time when 
Akolu as the husband of the plaintiff was, 
in fact, managing the property, enjoying 
then her complete confidence. The learn- 
ed Subordinate Judge was, therefore, 
clearly justified in holding that the suit 
was not barred under Article 144 or Arti- 
cle 142 of the Limitation Act. The second 
and the fourth issues have, therefore, been 
correctly decided by the learned Sub- 
ordinate Judge. 

9. With regard to issue No. 3, Mr. 
Choudhuri has rightly not pressed it even 
fn view of paragraph 7 of the written 
statement. No case is made out that any 
a aa party has been left out in this 


10. In the result, the appeal fails 
and is dismissed. We will, however, make 
no order as to costs. 

D. K. SEN, J-:— 11. 


I agree. 
Appeal issed. 
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P. K. GOSWAMI, C. J. AND M. C. 
PATHAK, J. 


Banikanta Sarma, Petitioner v. The 
State of Assam and others, Respondents. 
Civil Rule No. 365 of 1970, D/- 27- 
7-1971. 
Panchayats — Assam Panchayat Act 
(24 of 1959) Section 27(3) Second Proviso 
~- Power of the State Government to 
suspend a president pending his removal 
under Section 27(3) — It is not necessary 
that before the order of suspension is 
passed, there should exist an order of dis- 
qualification of the president. 
(Para 8) 


At that stage, all that is necessary on 
which the Government has to arrive at 
fits satisfaction for the purpose of sus- 
pending pending removal is that there are 
grounds on which action could be taken 
for disqualification. This power reserved 
to the Government is undoubtedly an 
extraordinary power and the only limita- 
tion is that Governments’ satisfaction is 
to be based on the grounds mentioned in 
the second proviso. If however Govern- 
ment does decide to suspend a President 
pending removal and the grounds in sub- 
section (2) exist. the exercise of power 

the Government under the second 
proviso Is not open to question, 

(Para 6) 

K. Lahiri and D. N, Choudhury, for 
Petitioner; K. Sarma, for Respondents. 

GOSWAMI, C. J.-— This application 
under Article 226 of the Constitution is 
directed against an order of the Govern- 
ment of 18th April 1970 suspending the 
petitioner who was the President of 
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Baranaddi Gaon Panchayat at the mater- 
ial time, pending his removal from the 
office. 


2. The petitioner was elected Pre- 
sident on 15th of July 1968. When he 
took over charge one Prafulla Chandra 
Sarma was the Secretary of the Gaon 
Panchayat who was appointed tempora- 
rily by the Gaon Panchayat on 6th March 
1966 and permanently on 23rd August 
1967. in place of Ghanashyam Sarma who 
had taken leave with effect from 22nd 
November 1965 for more than a year on 
account of his suffering from tuberculosis. 
It appears from the records that Ghana- 
shyam also was appointed by the Gaon 
Panchayat on a temporary basis on 8th 
March 1960 (Annexure ‘I’ to the applica- 
tion). It is said that Ghanashyam was 
cured and he desired to rejoin his post, 
but was not allowed by the Panchayat to 
do so. As a matter of fact. an order was 
passed by the Executive Magistrate, Nal- 
bari on llth April 1967 asking the Presi- 
dent to allow Ghanashyam to join his 
post The Sub-divisional Officer. Nalbari 
also in his letter to the President dated 
15th May 1968 directed the President to: 
“discharge the newly appointed Secretary 
Shri Prafulla Sarma and allow the former 
Secretary to join in his original post” - 
(Vide Annexures ‘E’ and ‘F’ to the cou- 
nter-affidavit), The President, who was 
at that time one Rameswar Sarma, on re- 
ceipt of this Sub-divisional Officer’s letter 
submitted his resignation by his letter 
dated 3rd June 1968 (Annexure ‘F’). As 
a matter of fact. Rameswar Sarma had 
already written on 23rd of May 1968 re- 
questing the Sub-divisional Officer to 
accept his resignation and to relieve him 
of the responsibilities (Annexure ‘G’). It 
appears that the resignation was accept- 
ed, which led ultimately to the election of 
the petitioner as President on 15th July 
1968. as already noticed. It is in this back- 
ground that the petitioner received the 
letter dated 27h August, 1968 (Annexure 
‘H’), by which he was asked by the Sub- 
divisional Officer “to allow Shri Ghana- 
shyam Sarma to join his duty within 8 
days from the date of receipt of this 
letter. Otherwise you are hereby asked 
to show cause within 7 days why action 
will not be taken according to the pro- 
vision of the Assam Panchayat Act.” The 
petitioner wrote to Ghanashyam Sarma 
on 27th July 1968 (Annexure T) with 
copy to the Subdivisional Officer inform- 
ing him that “the Gaon Panchayat has no 
authority to appoint the G. P. Secretary 
under Section 13 of Assam Panchayat 
Act, 1959 as amended in 1964. In obedi- 
ence to the A. P. Act, you could not be 
reappointed”. The matter was also dis- 
cussed in the meeting of the Gaon Panch- 
ayat held on 29th October, 1968 and the 
second resolution on the subject may be 
quoted in extenso: (Annexure ‘J’). 
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“Today's meeting opined that the 
Govt. letter in connection with discharge 
and appointment of G, P. Secretary was 
discussed in the proceeding (sic) meeting 
and the President was authorised ver- 
bally to communicate with Govt. in this 
respect. Now it is learnt that grants to 
Gaon Panchayat have been stopped for 
the Secretary affairs. The former Gaon 
Panchayat legally appointed Shri 
Sarma as Secretary and he is serving con- 
tinuously and smoothly since 2 years 6 
months back and the Gaon Panchayat has 
granted him increments and the same has 
been incorporated in annual budget. To- 
day’s meeting regret at the direction of 
the Govt. to discharge the Secretary who 
is serving for the last 2 years 6 months. 


This meeting request the State Gov- 
ernment to confirm the appointment of 
Shri Prafulla Sarma as Secretary of the 
Gaon Panchayat. Today’s meeting autho- 
rise the President to make all correspond- 
ence in this respect. 

“Amongst the members present Shri 
Khagen Deka and Shri Prasanna Kumar 
Deka opposed the resolution. By the 
decision of the majority it was passed.” 
The. Subdivisional Officer reacted to this 
resolution by his letter dated 8th Novem- 
ber 1968. (Annexure K) to the President, 
the relevant portion of which may be 
quoted: 

‘With reference to the Resolution 

No. 2 you are hereby informed that the 
G. P. has no power to appoint the G. P. 
Secretary as per provision of the Amend- 
ed Act. Hence the 2nd resolution of the 
G. P. meeting held on 29-10-68 has been 
hereby declared illegal according to the 
Section 138 (1) of the A. P. Act, as the 
resolution has been, ‚taken in contraven- 
tion of the Act.. 
Then again, on 2st Deea 1968, the 
Gaon Panchayat passed another resolution 
(Annexure L), which may also be quoted 
in extenso: 

“To-day’s meeting, after discussing 
all aspects of income and progress of the 
G. P. finds that the total annual income 
of the G. P. does not exceed Rs. 1400.00 
from the share of land revenue, local rate 
and sale proceed of pounds. On the other 
hand., as per direction of the Govt. from 
the ist July of 1967, the Panchavat are 
to pay Rs. 100.00 per month as pay of the 
Secretary. Under the circumstances, the 
Panchayat works have been greatly ham- 
pered. Therefore, the meeting of the G. 
P. today unanimously resolved keeping 
in mind the financial condition of the G. 
P., that the Panchayat be run without the 
Secretary. The President will himself 
conduct the business of the G. P, under 
such conditions. The President is em- 
powered to conduct the function of the 
G. P. by paying allowance according to 
need. The President is hereby asked to 
send copy of this resolution to the S. D, 
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O. Nalbari for necessary action and ap- 
proved (sic). 

The Subdivisional Officer replied to this 
resolution by his letter dated 4th Feb- 
ruary 1969 to the President (Annexure M) 
as follows: 


“This action of the G. P. cannot be 

considered as the proper reply of this 
office letter dated 8-11.68. As this is mere- 
ly a resolution of the G. P, the resolu- 
tion of the Panchayat may be approved 
provided you act according to our letter 
mentioned above.” 
This letter therefore refers back to An- 
nexure ‘K’ whereby it was pointed out 
by the Subdivisional officer that the 
Gaon Panchayat had no power to appoint 
the Secretary. 


3. The above is the background in 
which the petitioner was asked by the 
Government on 22nd March 1969 (An- 
nexure VII) to show cause why “you 
should not be removed from the office 
of the President under Sub-section (3) of 
Section 27 of the Assam Panchayat Act, 
1959 (Assam Act XXIV of 1959) for wilful 
negligence in the discharge of your duties 
on the following charges: 


1. You appointed one Shri Prafulla 
Sarma as Secretary of the Barnadi Gaon 
Panchayat in violation of Section 13 of 
the Assam Panchayat Act, 1959 while the 
existing Secretary of the said Gaon 
Panchayat was on leave. 


2. You did not obey the orders of 
the Sub Divisional Officer Nalbari issued 
in this connection under his letter No. a 
DENPI-1/67/91-94 dated 11-4-67 
(2) DKNP. 1-12/68/2534 dated 15.5.68 
(3) DKNP. 1-12/68/2748 dated 28.5.68 and 
(4) DKNP. 1-12/68/4637 dated 27.8.68. 


Thus you have made yourself liable 
to the charges of wilful neglect in the 
discharge of your duties within the mean- 
ing of Section 27 (2) (ii) of the Assam 
Panchayat Act, 1959.” 

The Subdivisional Planning Officer, Nal- 
bari was asked to receive the petitioner’s 
explanation and to hold an enquiry. The 
petitioner in his explanation to the charge 
dated 19th April 1969 (Annexure VID 
pointed out that he never wilfully 
neglected in discharging his duties as 
President of the Barnaddi Gaon Panch- 
ayat and that Prafulla Sharma was not 
appointed as Secretary during his pre- 
sidentship and was appointed three years 
earlier during the presidentship of Rames- 
war Sarma. It was then explained that 
the charge of violation of Section 13 was 
not tenable against him. The petitioner 
also pointed out there that the first 
three letters referred to in charge no. 2 
were prior to his assumption of office as 
President. With regard to the fourth 
letter which was received by him, he 
placed the same before the meeting of the 
Gaon Panchayat and the Gaon Panchayat 
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several resolutions on the subject, 
to which attention was drawn. The peti- 
tioner therefore represented that he was 
not liable for any of the charges. 


4. The enquiry officer communi- 
cated his findings to the Government on 
23rd May 1969 (Annexure N) with the 
following conclusion: 


: “In conclusion it is a fact that the 
present President has also refused to 


allow the lawful Secretary Shri Ghan-. 


shyam Sarma to resume his duty after 
his leave and allowed Shri Prafulla Sar- 
mah to actas Secretary though there does 
not occur a Mag nee Hence the President 
Sbri Banikanta Sarma has violated Sec- 
tion 13 of the A. P. Act and he is guilty 
of misconduct and wilful negligence in 
the discharge of his duties. 


I therefore suggest that Shri Bani- 

kanta Sarma President Barnaddi G. P. 
may be disqualified under Section 27 (2) 
(i) (ii) Gii) of the A. P. Act, 1959 as amend- 
ed up to 24th December 1964.” 
The Government also on 25th September, 
1969 (Annexure O) instructed the peti- 
tioner “to relieve Sri Prafulla Sarma from 
duties immediately and allow Shri Ghan- 
ashyam Sarma the original incumbent to 
re-join his duties as Gaon Panchayat 
Secretary with immediate effect.” 
Ultimately since the President backed by 
the resolutions of the Gaon Panchayat 
did not comply with the direction of the 
State Government, the impugned order 
dated 18th April 1970 was passed. 


5- From the above recitals of the 
events, the whole episode discloses a 
showdown between the Subdivisional 
Officer on the one hand and the Gaon 
Panchayat on the other. We are unable 
to find from the records whether Ghana- 
shyam was at any stage permanently ap- 
pointed by the appropriate authority. He 
is only shown as a temporary employee 
whereas Prafulla Sarma was appointed 
permanently by the Gaon Panchayat. At 
the material time of his permanent ap- 


pointment. the State Government was 
the competent authority to appoint the 
Secretary. It is, however, pointed out 


that since the appointment was by a re- 
solution of the Panchayat which was for- 
warded to the authorities and the ap- 
pointment was not disapproved and even 
budgetary provision was made for the ap- 
pointment, although initially the appoint- 
ment was made by the resolution of the 
Gaon Panchayat it can be considered as 
being ratified by the appropriate autho- 
rity. We are not required to consider 
these aspects in this application with re- 
gard to the mutual rights of the two ap- 
pointees. 

6. The only questions which are 
canvassed before us in this proceeding 
are with regard to the charge which has 
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been framed and the suspension order 
pending removal. We will take the sus- 
pension order first for consideration. The 
petitioner was suspended pending his re- 
moval under the second proviso to sub- 
section (3) of Section 27. It is submitted 
by the learned counsel appearing on be- 
half of the respondents that the charge is 
also under Section 27 (2) (ii) for wilful 
neglect in the discharge of his duties. 
We may read the provision under which 
the order of suspension has been made: 


"27. (3) A President .... who im- 
mediately ceases to hold office according 
to the provisions of sub-section (1)(a) and 
(c) or is disqualified by the State Gov- 
ernment according to the provisions of 
Sub-section (2) shall be removed in the - 
manner prescribed: 


Provided that no such person as 
aforesaid shall be removed until he has 
been given a reasonable opportunity of 
showing cause against the action propos- 
ed to be taken against him. 


Provided further that notwithstand- 
ing anything contained in this sub-sec- 
tion, the State Government may. at any 
time, suspend a President ..... pending 
his removal under this Sub-section if his 
continuance in office is considered in- 
advisable by the State Government on 
any of the grounds for which he may be 
disqualified under sub-section (2) of this 
section or on the ground of public in- 
terest.” 


It is contended by Mr. Lahiri on be- 
half of the petitioner that ‘the order of 
suspension is beyond the scope of the 
proviso. He submits that unless the Gov- 
ernment had disqualified him earlier, it 
had no power to suspend under the pro- 
viso. He further submits that the words 
“pending his removal” clearly show that 
the question of suspension could be taken 
up only in a removal proceeding after 
the petitioner had been disqualified by 
the Government under Section 27 (2). It 
is admitted by the respondents that the 
petitioner had not been disqualified by 
the Government under Section 27(2). It 
is, however, submitted that the charge is 
a composite charge covering both the 
question of disqualification as well as re- 
moval of the petitioner for the offence he 
has committed, namely, wilful neglect in 
the discharge of his duties. 
the proviso clearly brings to light the 
power of the State Government to sus- 
pend a President pending his removal 
under Sub-section (3) if his continuance 
in office is considered by the Govern- 
ment to be inadvisable on any of the 
grounds on which he may be disqualified 













the ground of public interest. It is, 
therefore, clear that once the Govern- 
ment: is of opinion that the continuance 
of the President in office is inadvisable oy 
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the grounds for which he may be dis- 
qualified and, in this case, for the offence 
of wilful neglect in the discharge of his 
duities (Section 27 (2) (ii)), it is not neces- 
sary that before the order of suspension 
is passed, there should exist an earlier 
order of disqualification of the President. 
At that stage, all that is necessary on 
which the Government has to arrive at 
its satisfaction for the purpose of sus- 
pending pending removal is that there are 
grounds on which action could be taken 
for disqualification. This power reserved 
to the Government is undoubtedly an ex- 
traordinary power and the only limita- 
tion is that Governments’ satisfaction is 
to be based on the grounds mentioned in 
the second proviso. If, however, Govern- 
ment does decide to suspend a President 
pending removal and the grounds in sub- 
section (2) exist, the exercise of power by 
the Government under the second proviso 
lis not open to question. The submission 
me Mr. Lahiri therefore cannot be accept- 


T. This however will not solve the 
entire problem. It is next to be considered 
whether there was any jurisdiction of the 
Government to frame a charge on 22nd 
March 1969 against the President on the 
two counts set out above. -The first 
charge cannot at all be levelled against 
the petitioner who had no occasion to ap- 
point Sri Prafulla Sarma If at all, the 
charge can be laid against the Panchayat, 
who by successive resolutions appointed 
him. With regard to the second charge, 
three letters clearly were not addressed 
to the petitioner and the only letter which 
he could at all be said to have disobeyed 
is the one dated 27th August 1968. Even 
this letter he was duty bound to place be- 
fore the Panchayat and under Section 14 
(11) he has to carry out the resolutions of 
that body. While therefore he placed 
the letter dated 27th August 1968 before 
the Panchayat and communicated the re- 
solution of the Panchayat, as he did, stat- 
ing the circumstances under which the 
order could not be complied with, he was 
only carrying out the duties enjoined 
upon him by the Act to mention one such 
under Section 14 (11). The second charge 
therefore, against the petitioner is on the 
face of it absolutely untenable under the 
Taw. No charge can be levelled against 
the petitioner by the Government when 
he was only carrying out the statutory 
duties imposed upon him under the Act. 
The impugned charge is therefore invalid 
and is hereby quashed. Since the sus- 
pension order was in pursuance of this 
charge. the order of suspension shall also 
cease to be in force and that order 
vacates itself. 


8. In the result, the application is 
allowed. The impugned orders are quash- 
ed. The Rule is made absolute. The 
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petitioner will be entitled to costs. Cou- 
nsel’s Fee: Rs. 100/-. 
M. C. PATHAK, J:— 9. I agree 
Application allowed, 
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P. K. GOSWAMI C. J, AND 
D. M. SEN, J. 
_ T. O. Francis, Petitioner v. State of 
Assam and others, Respondents. 

Civil Rule No, 217 of 1966, D/- 9- 
7-1971. 

Motor Vehicles Act (1939), (as 
amended by Act 100 of 1956), Section 36 
— State Government can alter the laden 
capacity of a vehicle in appropriate cases- 

The State Government, with a con- 
stant eye to the margin of safety, is not 
left merely with the manufacturer’s 
estimate of the weight carrying capacity 
of the vehicle and can raise or lower the 
figure in appropriate cases. While the 
manufacturer’s certificate may furnish 
some basis, the power is reserved for the 
State Government with the approval 
of the Central Government to specify 
the safe laden weights once again in the 
light of technical knowledge, experience 
and other guide line mentioned in the 
Act and also to revise the same when 
necessary. (Para 4) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 Raj 175 (V 52) = 

1965 Raj LW 395, Ghevarchand 
v. State of Rajasthan 
(1952) AIR 1952 SC 369 (V 39) = 
1953 SCR 1, Aswini Kumar v. 
Arabinda Bose 4 


P. Choudhuri, H. M. Goswami and 
J. K. Barua, for Petitioner; Dr. J. C. 
Medhi, Advocate General, Assam. and 
K. Sarma, for Respondents, 

GOSWAMI, C. J.:— The petitioner 
in this Civil Rule is the owner of a 
1948-Model Ford V-8 Motor Vehicle 
bearing Registration No. ASD-1353 and 
he has been holding a public carrier per- 
mit for this truck since 1954. Originally, 
the Manager, Lukwah Tea Estate was the 
owner of this vehicle and his registration 
certificate issued on 5th April 1949 shows 
unladen weight as 5600 lbs. and register- 
ed laden weight as 14, 500 Ibs. The pay- 
load is also shown as the difference be- 
tween the two figures, namely 8,900 Ibs; 
The petitioner purchased this vehicle 
from the original owner and the. regi- 
stration certificate with the identical 
particulars noted above was transferred 
to his name on 28th August 1953. The 
petitioner states that the principles to be 
followed for the purpose of calculating 
the amount of tax for the vehicle are to 
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be found In the provisions of Assam 
Motor Vehicles Taxation Act, 1936 and 
the Rules made thereunder ‘on the basis 
of authorised pay loads in respect of 


goods vehicles’, (Paragraph 5 of the 
petition). The Government of Assam 
published a notification dated 17th 


February, 1959, with the approval of the 
Central Government, classifying all 
transport vehicles other than motor cabs 
into two broad groups, namely (1) vehi- 
cles of 1952 and earlier models of all 
makes, and (2) vehicles of 1953 and later 
models of all makes, and specifying the 
maximum safe Jaden weights and axle 
weights at 1124 per cent and 125 per cent 
respectively of the gross vehicle weights 
and the maximum axle weights certified 
by the manufacturers of the vehicles for 
the aforesaid groups respectively. The 
notification is marked as Annexure ‘AA’ 
to the petition. and this is the impugned 
notification in the present proceeding. 


2: The notification was made 
under Section 36 of the Motor Vehicles 
Act. as amended by Act 100 of 1956, 
which came into force on 15th January 
1959. That section may be quoted: 


“(1) Having regard to the number, 
nature and size of the tyres attached to 
the wheels of a transport vehicle, other 
than a motor cab, and its make and 
model and other relevant considerations, 
a State Government may, with the app- 
roval of the Central Government, by 
notification in the official Gazette. speci- 
fy in relation to each make and model of 
a transport vehicle the maximum safe 
laden weight of such vehicle ,and the 
maximum safe axle weight of each axle 
of such vehicle. 


(2) A registering authority, when 
registering a transport vehicle other than 
a motor cab, shall enter in the record of 
registration and shall also enter in the 
certificate of registration of the vehicle 
the following particulars, namely. 

(a) the unladen weight of the vehi- 


(b) the number, nature and size of 
the tyres attached to each wheel; 

(c) the registered laden weight of 
the vehicle and the registered axle 
weights pertaining to the several axles 
thereof; and 

(d) if the vehicle is used or adapted 
fo be used for the carriage of passengers 
solely or in addition to goods, the number 
of passengers for whom accommodation 
‘fs provided; 
and the owner of the vehicle shall have 
the same particulars exhibited in the 
‘prescribed manner on the vehicle. 

(3) There shall not be entered in the 
certificate of registration of any such 
vehicle any laden weight of the vehicle 
or a registered axle weight of any of its 
axles different from that specified in the 


cle 
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notification under sub-section (1) in 
relation to the make and model of the 
vehicle and to the number, nature and 
size of the tyres attached to its wheels: 

Provided that where it appears to a 
State Government that heavier weights 
than those specified in the notification 
under sub-section (1) may be permitted 
in a particular locality for vehicles of a 
particular type, the State Government 
may, by order in the Official Gazette, 
direct that the provisions of this sub-set- 
tion shall apply with such modifications 
as may be specified in the order. 

(4) When by reason of any alteration 
In such vehicle, including an alteration 
in the number, nature or size of its tyres 
the registered laden weight of the vehi- 
cle or the registered axle weight of any 
of its axles no longer accords with the 
provisions of sub-section (3), the provi- 
sions of Section 32 shall apply and the 
registering authority shall enter in the 
certificate of registration of the vehicle 
revised registered weights which accord 
with the said sub-section. 

(5) In order that the registered 

weight entered in the certificate of regi- 
stration of a vehicle may be revised in 
accordance with the provisions of sub- 
section (3), the registering authority may 
require the -owners of transport vehicle 
in accordance with such -procedure as 
may be prescribed to produce the certi- 
ficates of registration within such time 
as may be specified by the registering 
authority.” . 
Sections 36 and 37 of the original Motor 
Vehicles Act, 1939 were replaced by this 
amended section and Section 37 together 
with VII Schedule were omitted by this 
amendment. The learned counsel for 
the petitioner does not dispute that the 
amended section is applicable in the 
present case. He, however, strenuously 
contends that the notification is foreign 
to Section 36 of the amended Act and has 
been made in colourable exercise of 
power under section 36. The learned 
counsel does not dispute the validity of 
Section 36. The impugned notification as 
noted earlier is made in exercise of the 
powers conferred by sub-section (1) of 
Section 36 with the approval of the Cen- 
tral Government. It is not denied that 
the approval of the Central Government 
was taken by the State Government in 
making this notification. 

3. The only submission which is 
made by Mr. Choudhuri js that the 
objects and reasons of the Motor Vehicles 
Amendment Bill, 1955 show that. 

“it is thus possible for a manufacturer 
to bid up as a "selling point”, the certified 
weights to the limit of capacity of tyres, 
as somewhat liberally allowed in the 
Seventh Schedule............ It is therefore, 
now proposed that State Governments 
should be empowered to specify the 
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maximum safe laden weight and axle 
weight in relation to any make or model 
of transport vehicle and that the register- 
ing authorities shall enter in the regi- 
stration certificates the laden weight, 
ete. as specified by the State Government 
PEEP AE The amendments proposed are 
expected to serve asa check on the 
growing tendency to certify exaggerated 
weights, ignoring safety margins, and 
also to safeguard against the possibility 
of fixation of maximum. permissible 
weights at an unwarrantable figure by 
merely fixing tyres of large sizes.” 
Relying upon these objects and 
reasons, Mr. Choudhuri strenuously con- 
tends that what is really sought to be 
now done by the impugned notification 
is to revise the pay-loads by stepping up 
the maximum safe laden weight and 
maximum safe axle weight only to enable 
the State Government to realise higher 
tax for the vehicles- This, according to 
the learned counsel, is against the very 
object and purpose of Section 36. The 


notification therefore is a fraud on that 


power, 

4, It is true that the objects and 
reasons showed what Mr. Choudhuri has 
contended, but the objects and reasons 
are no safe-guide to construe the provi- 
sions of the statute when these are clear. 
The objects and reasons of a Bill reflect 
the views of the member introducing the 
same atthe time of initiation of the Bill. 
In the history and procedure of law-mak- 
ing itis not unknown that an orginal Bill 
introduced sometimes assumes a different 
form after itgoes through various stages 
of discussion and after several amend- 
ments may even be accepted by the 
mover of the Bill. What is crucial is 
the shape and form in which the Legi- 
slature finally accepts the Bill and passes 
it into law. The objects and reasons, 
therefore, cannot come to aid in constru- 
ing the provisions of section 36, about 
which there is no ambiguity. - The follow- 
ing observations of the Supreme Court in 
AIR 1952 SC 369, (Aswini Kumar v. 
Arabinda Bosa) at p 378 are apposite in 
this context: 


“As regards the propriety of the 
reference to the Statement of Objects 
and Reasons, it must be remembered that 
it seeks only to explain what reasons 
induced the mover to introduce the Bill in 
the house and what objects he sought to 
achieve. But those objects and reasons 
may or may not correspond to the objec- 
tive which the majority of members had 
fin view when they passed it into law. 
The Bill may have undergone radical 
changes during its passage through the 
House or Houses. and there is no guara- 
ntee that the reasons which led to its 
introduction and the objects thereby 
sought to be achieved have remained the 
same throughout till the Bill emerges 
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from the House as an Act of the Legisla- 
ture, for they do not form part of the Bill 
and are not voted upon by the members. 
We therefore, consider that the State-- 
ment of objects and reasons appended to 
the Bill should be ruled out as an aid to 
the construction of a statute.” (Para- 
graph 32) 

It appears from a perusal of the provi- 
sions of Section 36 that the focus is on 
the margin of safety of the vehicle carry- 
ing load. While the manufacturers 
certificate may furnish some basis, the 
power is reserved for the State Govern- 
ment with the approval of the Central 
Government to the safe laden 
weights once again in the light of techni- 
cal knowledge, experience and other 
guideline mentioned in the Act and also 


‘to revise the same when necessary. The 


State Government, with a constant eye 
to the margin of safety, is not left merely 
with the manufacturer’s estimate of the 
weight carrying capacity of the vehicle 
and can raise or lower the figure in 
appropriate cases. There is, therefore, 
no foundation for the objection that the 
State Government cannot in’ a given case 
raise the laden capacity of a vehicle as 
has been done in the present case. It is 
significant to note that in the amended 
section, the word ‘safe’ has been intro- 
duced in Section 36 (1), qualifying Jaden 
and axle weight’ of a vehicle. 

We are, therefore, clearly of opinion 
that the impugned notification 1s nof 
open to any legal objection and there is 
no colourable exercise of power by the 
State Government in making the same. 

We are not concerned in the present 
case with the Assam Motor Vehicles 
Taxation Act, 1936 providing for imposi- 
tion of tax on motor vehicles, 

5. Mr. Choudhuri drew our atten- 
tion to a decision of the Rajasthan High 
Court in ATR 1965 Raj 175, Ghevarchand 
v. State of Rajasthan, In that decision, 
the petitioners sought to restrain the 
State Government from levying or realis- 
ing any increase of additional tax under 
the Rajasthan Motor Vehicles Taxation 
Act, 1951 in excess of what is 
properly leviable according to the load 
carrying capacity as mentioned in the 
registration certificate and public carrier 
permits. The decision is therefore of not 
much assistance to’ the learned counsel 
in this case. We may observe that there 
is no assertion by the petitioner that the 


‘ vehicle in question is unable to bear the 


burden of safe laden weight specified in 
the impugned notification, 

ê. In the result, the application Is 
dismissed, We will, however. make no 
order as to costs, 

D. M. SEN J. :— T. I agree. 

‘Application peat 
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(V 59 C 9) 
P. K. GOSWAMI, C., J. AND M. C 
PATHAK, J. 
, Sunahar Ali and others. Appellants 
v. On the death of Sarat Chandra Suklo- 
baidya. his heirs Sythendra Suklobaidya 
and others- Respondents, 
Second Appeal No. 5 of 1966, D/- 7- 
5-1971. from order of S.C. Datta Sub J. 
No. 2. Cachar at Silchar, D/- 16-7-1965. 


Tenancy Laws — Assam Fixation of 
Ceiling on Land Holdings Act (1 of 1956) 
S. 23(b}—Suit by landlord possessing less 
than 10 bighas of land for eviction of 
tenant possessing more than ten bighas of 
land — Non-compliance with S. 27 and 
Rule 25 of the Rules by landlord before 
institution of suit — Suit is liable to be 
dismissed, (X-Ref:— Section 27). (K- 
Ref :— Tenancy Laws — Assam Fixation 
of Ceiling on Land Holdings Rules, 1957, 
Rule 25). 

The landlord will have to comply 
with the provisions of Section 27 if he 
wants to resume any land for his personal 
cultivation under Section 23. It cannot 
be said that the provisions under Chapter 
VI of the Act can be called in aid by 
tenants only against landlord who has 
more than 150 bighas of land and whose 
excess land has been acquired under the 
P of the Act. (Paras 6: 7) 


A. M. Mazumdar, for Appellants; N. 
M. Dam, for Respondents. 


GOSWAMI, C. J.:— This second ap- 
peal is by the defendants having lost in 
both the courts below in a suit instituted 
by the plaintiff on Ist June, 1961 for 
their eviction from the agricultural lands 
measuring about 4 B. 16 K. 13 Ch. The 


plaintiff also got a decree for recovery of- 


rent which is not at all disputed by the 
ra gk 


The plaintiffs case is that the 
ditendiants held the suit land as his ten- 
ants by executing a kabuliat on llth 
February, 1953 for a period of three years 
and thereafter they were holding over. A 
rent suit was earlier instituted by the 
plaintiff against the defendants for re- 
covery of rent and that was decreed. The 
plaintiff wants khas possession of the suit 
land which is adjacent to his homestead 
Jand and he claims that it is necessary 
for his own use. The defendants admitted 
the tenancy, but pleaded that they were 
tenants since long before 1953 for about 
30 years in the case of R. S. Patta No. 14 
and for about 12 or 13 years in case of R- 
S. Patta No, 20. Hence they acquired 
occupancy right over the suit land and 
are not liable for eviction. 


3. The court below held that the 
notice of eviction was valid and that is 
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not challenged before us. It found that 
the defendants were tenants since only 
llth February 1953 on the strength of the 
kabuliat. Hence it also held that 
the defendants did not acquire occupancy 
right over the suit land. It further held 

at the plaintiff required the land for his 
own use. The court also found that the 
plaintiff had less than 100 bighas of land 
and the defendants had more than 10 
bighas under their own cultivation. On 
the two last findings of fact the court 
held: that Section. 23 of the Assam Fixa- 
tion of Ceiling on Land Holdings Act, 
1956 (Assam Act I of 1957) hereinafter 
called the ‘Ceiling Act’, is no bar to the 
quite of the defendants from the suit 


4. The principal point which is 
canvassed before us by Mr. Mazumdar the 
Tearned counsel for the appellants, is 
that the learned court below erred in 
passing a decree of eviction in view of the 
provisions of Section 23(b) of the Ceiling 
Act. We may therefore turn to the 
material provisions of the Act : 

Section 4 (1): 


“Notwithstanding anything to the 
contrary in any law, custom or agree- 
ment no person shall been titled to hold as - 
owner or tenant, lands, which exceed the 
Hate of 150 bighas in the aca 

x x: X x” 
Sid 5: 


“Any person who, on the date of 
commencement of this Act holds as owner 
or tenant lands, which in the aggregate, 
exceed the limit fixed under Section 4 
above, shall within the prescribed period, 
submit to the Collector a return giving 
the particulars of all his lands in the pre- 
scribed form and stating therein his selec- 
tion of plot or plots of lands (not exceed- 
ing in the aggregate the limit fixed under 
Section 4 above) which he desires to 
retain under the provision of this Act.” 
Under Section 6, the Collector can obtain 
information regarding lands through 
other agency. Under Section 7, the Col- 
lector has to prepare a draft statement 
and the procedure thereto and thereafter 
is detailed in the section, Under Section 8, 
the State Government acquires the excess 
lands by publishing in the official Gazette, 
and, under Section 9, on publication of 
the notification all rights, title and inter- 
ests of the persons in such excess lands 
stand transferred to the Government free 
from encumbrances. Chapter II provides 
for disposal of excess land, and sec- 
tions 16 to 18 deal with the manner of 
disposal of excess land. Chapter IV deals 
with excess land under annual lease and 
Chapter V with ceiling on future acauisi- 
tion of land exceeding the ceiling fixed 
under the Act. Section 23, which occurs 
in Chapter VI with the title “Ceiling for 
resumption of land from tenants for per- 
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sonal cultivation by the landlord”, reads 
as follows: 
‘Notwithstanding anything to the 
contray in any law, usage or agreement, 
no landlord shall be entitled to terminate 
the tenancy of any person on the ground 


for his requiring the land for his personal. 


cultivation except under the following 
circumstances, namely :— 

(a) if the aggregate area of lands in 
actual occupation of a tenant does not ex- 
ceed 10 bighas, then he shall not be eject- 
ed therefrom. until he has been provided 
with land of equivalent value in the 
locality : 

(b) if the aggregate area of lands in 
actual occupation of a tenant exceeds 10 
bighas. then the tenant shall not be eject- 
ed from a minimum area of 10 bighas ag 
selected by him (tenant), until he has 
been provided with land of equivalent 
value in the locality but the landlord 
shall be entitled to resume for personal 
cultivation any area in excess of these 10 
bighas. In no case, however, the aggre- 
gate area of lands so resumed from all 
his tenants taken together along with any 
other land already held under personal 
cultivation by the landlord on the date of 
resumption shall exceed an overall limit 
of 100 bighas; 

(c) the right of resumption shall be 
exercisable by only those landlords whose 
income by cultivation of land is the prin- 
cipal source of income for their mainten- 
ance: 

Provided that no tenancy of a tenant, 
who has acquired the right of occupancy 
under any law for the time being in force 
shall be terminated except under the pro- 
visions of that law: 

x x x x” 
Section 24: 


“No tenant shall, after the expiry of 


a period of 5 years from commencement 
of this Act, be ejected on the ground that 
the landlord requires the land for his 
personal cultivation under the provisions 
of Section 23 above, x x x x.” 
Section 27: 

“(1) A landlord who wants to resume 
any land for personal cultivation under 
Section 23 shall give notice to his tenant 
to that effect and thereupon the tenant 
shall select the area under his occupation 
which he is entitled to retain under the 
provisions of this Act, and -shall inform 
the landlord in writing within 30 days of 
the service of the notice. 

(2) The landlord may then, out of 
the area not so selected by the tenant, 
choose the area which he is entitled to 
resume and may terminate the tenancy 
thereof after giving the tenant: not less 
than 60 day’s notice in writing. 

(3) If no information as required 
under Sub-section (1) above is received 
by the landlord within 45 days of the 
service of the notice, the landlord shall 
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be entitled to select in his discretion the 
land for resumption under Section 23, 
and to terminate the tenancy thereof after 
giving the tenant not less than 60 days’ 
notice in writing, 

(4) Notwithstanding anything to the 
contrary in any law or contract, no tenant 
of the land which has not been selected 
and demarcated for resumption for per- 
sonal cultivation by the landlord under the 
Sub-sections above and no tenant of the 


- land which has been selected for res- 


umption by the landlord but proceeding 
for ejection wherefrom has not been in- 
stituted within the period mentioned in 
Section 24 of this Act shall be ejected 
except on the grounds mentioned below 
and after giving at least 30 days’ notice 
in writing— 

(a) that he has done any act which 
is destructive or permanently injurious to 
the land and failed to repair the damage 
within 90 days of the service of the notice 
given by the landlord; or 

(b) that he has failed to pay the 
rent lawfully due to the landlord within 
90 days of its becoming due; or 

(c) that he has kept the land fallow 
for two consecutive years without any 
reasonable ground.” 


5. The Ceiling Act came into force 
on 15th February. 1958 and the suit be- 
ing instituted in 1961 the bar of Section 24 
is not attracted.' On the finding of the 
court below. the defendants had more 
than 10 bighas of cultivable land in their 
possession and the plaintiff had less than 
100 bighas of such land in his possession. 
The Ceiling Act has been passed to make 
provision for imposition of limits on the 
amount of land that may be held by a 
person, and, after acquisition of the land 
in excess of the ceiling fixed by the Act, 
to make equitable distribution of the same 
under the provisions of the Act. The Act 
allows the landlord to possess land with- 
in the limit of the ceiling fixed. It also 
protects the tenant from eviction from an 
area of 10 bighas or less of cultivable 
land in his possession, Unless such a 
protection is given to tenants, the entire 
object behind the provisions of the Ceil- 
ing Act will be frustrated. Chapter VI, 
which opens with Section 23, therefore 
contains salutary provisions further- 
ance of the avowed object underlying 
this Act for putting a ceiling even for 
resumption of land from tenants for per- 
sonal cultivation by the landlord. 


$. It is contended on behalf of 
the respondents that the provisions under 
Chapter VI of the Act can be called in aid 
by tenants only against landlord who 
has more than 150 bighas of land and 
whose excess land has been acquired 
under the provisions of this Act. This 
submission seemed to have been accepted 


by one of us (Pathak, J.) in an unreport- 


t972 
ed decision of this Court in Second Ap- 
peal No. 3 of 1965 disposed of on 15th 


September 1967 but, later on, his Lord- < 


ship felt some doubt about the matter 
and referred this appeal to a Division 
Bench and that is how it has come before 
us. We have now given our anxious con- 
sideration to the entire matter and come 
to the conclusion that the landlord will 
have to comply with the provisions of 
Sec. 27 if he wants to resume any land 
for his personal cultivation under Sec- 
tion 23. It is difficult to introduce any 
limitation suggested by the learned coun- 
sel for the respondents in the definition 
clause of landlord in view of the unalloy- 
ed definition of ‘landlord’ in the Act. and 
also in view of the integrated scheme and 
objects underlying the entire provisions 
of the Act. Under Section 27 (1), the 
tenant shall select the area of 10 bighas 
or less under his occupation and has to 
inform the landlord in writing within 30 
days of the service of notice of termina- 
tion of tenancy. Chapter VI lays down 
certain limitations upon the landlord and 
also some preconditions before he is 
entitled to eject a tenant from excess 
Jand. Under Section 27 (4), however, the 
tenant can still be ejected after giving at 
least 30 days’ notice in writing if he com- 
mits any one of the lapses mentioned in 
(a) to (c) of that sub-section. 

We may also observe that Rule 25 
of the Assam Fixation of Ceiling on Land 
Holdings Rules, 1957 Lays down a pro- 
cedure for resumption of land from ten- 
ant by landlord for personal cultivation 
under Section 23 of the Act. He has to 
make an application to the Civil Court 
having territorial jurisdiction over the 
land and it will dispose of the application 
in the manner of a suit for possession of 
immovable property under the Code of 
Civil Procedure. The order of ejection 
shall be carried out in accordance with 
the provisions of order XXI of the Code 
of Civil Procedure. 


The landlord, therefore, after the 
passing of the Ceiling Act, has to comply 
with the provisions of the Act and the 
Rules, if he wants to evict tenant from 
agricultural land. Under Section 23(3), 
the right of resumption by landlord for 
personal cultivation shall be exercisable 
by only those landlords whose income by 
cultivation of land is the principal source 
of income for their maintenance. Under 
the proviso to that sub-section, the rights 
of occupancy acquired under other laws 
are protected in accordance with the pro- 
visions of those laws. The provisions of 
the Ceiling Act therefore are not in de- 
rogation of the rights which have already 
been conferred upon tenants under other 
laws. but only supplemental to such pro- 
visions- These laws are under a class of 
welfare legislation and have to be viewed 
without however straining -the language 
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of the provisions, in defence a the rights 
of the tenants conferred by them 
Since, in the instant case, th 

plaintiff has not complied with the pro- 
visions under Chapter VI of the Act and 
Rule 25 of the Rules mentioned above and 
since it has not been shown that the pro- 
visions of Section 27 of the Act have been 
complied with by the plaintiff before in- 
stitution of the suit, the suit is liable to 
be dismissed for non-compliance of the 
provisions of the Act and Rule 25. 

8. In the result, the judgment and 
decree of the court below are set aside 
and the plaintiff's suit stands dismissed, 
The appeal is allowed. ‘We. will, how- 

C. PA! J.:— 9. I agree. 

Appeal allowed. 
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M C. PATHAK J. 

Mahendra Chandra Malakar, Defend- 
ant, Appellant v. Chandra Kanta Mahanta 
and others, Plaintiffs, Respondents. 

Second Appeal No. 50 of 1969 D/-30- 
4-1971. from order of G. C. Phukan Asst. 
Dist. J. No. 1 Gauhati D/-4-7-1968. 

Limitation Act (1908), Art. 47 — Suit 
for possession of immoveable property — 
A suit for recovery of possession of the 
property comprised in a proceeding under 
Section 145 Cr. P. C., filed by a person 
bound by the order under Section 145, is 
governed by the Article. AIR 1966 SC 
605. Followed. (Para 9) 


Where in proceedings under Sec- 
tion 145, Cr. P. C. between the plaintiff 
and the defendant possession of the suit 
land was declared’ in favour of the de- 
fendant, a suit by the plaintiff for de- 
claration of his occupancy rights and for 
possession of the disputed land filed be- 
yond three years from the date of final 
fae in the proceeding under Section 145 
Cr. P. C. would be barred by limitation 
under Art, 47. (Para 9) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 605 (V 53) = 

1966-1 SCR 758, Ambika Prasad 
Thakur v. Ram Ekbal Rai 9 

K. Majumdar, for Appellant: S. K. 

Goswami, for Respondents. 


JUDGMENT :— This appeal is from 
the judgment and decree passed by the 
Assistant District Judge No. 1 at Gauhati. 

2. The plaintiff brought the suit 
for declaration of his occupancy right 
and for khas possession of the disputed 
land by evicting defendant No. 1, the 
principal defendant. . The plaintiff’s case 
briefly is that the lands of the suit patta 
belonged to Madhab Temple of Hajo and 
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the lands were in occupation of one late 
Jagyaram as occupancy tenant, Jagyaram 


died leaving three sons who inherited the - 


Jands in equal shares. Thereafter Nidhi- 
mn, one of the sons of Jagyaram, sold 

his-share to the plaintiff for Rs. 200/-. A 
dispute regarding possession arose and 
there was a proceeding under Section 145, 
Criminal Procedure Code in respect of 
the suit land and the said proceeding 
terminated against the plaintiff. Hence 
the plaintiff brought the suit for declara- 
tion of his occupancy right and recovery 
of Khas possession in respect of '/g share 
of the land of the suit dag. 


3. The principal defendant resist- 
ed the suit. He admitted that the land 
under the suit dag belonged to Madhab 
Temple of Hajo and his father was an 
occupancy tenant in respect thereof. His 
case is that the land under the suit dag 
was not divided amongst the three sons 
of Jagyaram as alleged by the plaintiff 
but the principal defendant got the entire 
area of 3B. 2K. 7 Lechas of the suit dag 
in his exclusive share and possession 
according to family arrangement on 
partition and therefore his brother Nidhi- 
ram had no right to sell the suit land at 
all He further alleged that the sale deed 
in question was fraudulent and that the 
suit was bad for non-joinder of necessary 
parties- 


4. Several issues were framed by 
the learned Munsiff on the pleadings of the 
parties and issue No. 4 was to the follow- 
ing effect :—~ 

“Whether the plaintiffs suit is bar- 
red under Article 47 of Schedule I of the 
Indian Limitation Act of 1908?” 

5. On consideration of the evi- 
dence on record learned Munsiff found 
that the suit was barred under Article 47 

(Contd. on Col, 2) 


“Description of suit. 


person bound by an order respecting the 
epee of immoveable p rty made under the Code of 
Ei WV of 1898), or the Mamlatdars’ 


minal Procedune, 1898 


Mahendra Chandra v. Chandra Kanta 


A.L 


of Schedule I of the Limitation Act, Con- 
sequently he dismissed the plaintiffs suit. 
On appeal the learned Assistant District 
Judge found that the suit was not barred 
under Article 47. He however found that 
the suit was bad for non-joinder of neces- 
sary parties and since the suit might not 
be dismissed on that ground he remanded 
the suit for retrial, - 


. 6. Mr. K. Majumdar, the learned 
counsel appearing for the appellant sub- 
mits that the learned Assistant Districé 
Judge was wrong in his finding that the 
suit was not barred by Article 47, Sche 
dule I of the Limitation Act. Mr. S K. 
Goswami, the learned counsel for the 
respondents on the other hand submits 
that the learned Assistant District Judge 
correctly decided that the suit was nof 


barred by limitation. 
7. The admitted position is tha 


there was a proceeding under Section 145, 
Criminal Procedure Code between the 
plaintiff and the principal defendant in 
respect of the suit land, The proceeding 
under Section 145, Criminal Procedure 
Code was initiated at the instance of the 
plaintiff and the final order in the pro- 
ceeding under Section 145 was passed on 
6-1-58 declaring possession in favour of 
the principal defendant Mahendra Chan- 
dra Malakar. The present suit was filed 
on 14th July 1961. It is Fern very 
clear that the suit was filed beyond three 
years from 6-1-58, the date of final order 
in the proceeding under Section 145, Cri 
minal Procedure Code. The present suit 
has been filed for khas possession of the 
same land which was the subject matter 
of the proceeding under Section 145. Cri- 
minal Procedure Code on declaration of 
ae ead right, 


Article 47, Schedule I of the 
son Act reads as follows :— 


Period of Time from which period 
limitation gins to run, 
Three years. The date of the final 


order in the case. 


Courts Act, 1906 (Bom. 1I of 1906), or by any one iog 


under such person, to recover the property comprised in 


such order- 


9. A suit for recovery of the pro- 
perty comprised in a proceeding under 
Section 145, Criminal Procedure Code by 
a party who is bound by the order under 
Section 145, Criminal Procedure Code, 
will have to be brought within three 
years from the date of the final order 
passed in the proceeding under Sec. 145, 
Criminal Procedure Code. If the suit is 
filed beyond three years, it will be hit 
by this article and barred by limitation. 
This view is in accordance with the de- 
cision in Ambika Prasad Thakur v. Ram 
Ekbal Rai, ATR 1966 SC 605. In the 
circumstances I hold that the instant suit 


is barred under Article 47. Schedule I to 
the Limitation Act. The finding of the 
learned Assistant District Judge regard- 
ing issue No. 4 is therefore set aside. That 
F the position the plaintiff's suit must 


10. In the result the judgment and 
decree of the learned Assistant District 
Judge are set aside and the plaintiffs sult 
stands dismissed. The appeal is allowed 
but in view of the facts and circum- 
stances of the case I make no order as to 


costs. 
Appeal allowed. 


et 
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P, K. GOSWAMI, C. J. AND D. M. 
SEN. J. ` 
Sawkat Ali, Plaintiff, Appellant v. 


The Superintendent of Police. Sibsagar, 
Defendant, Respondent. : 
Second Appeal No. 150 of 1967, 


D/- 12-2-1971. from order of S.C. Datta, 
Sub. J.. U. A. D. Jorhat; D/- 17-3-1967. 

Civil P. C. (1908), Section 80 read 
with Order 7 Rule 11(d) — Plea as to 
waiver of notice under Section 80 in 
plaint — Court has no power to reject 
plaint under Order 7 Bute 11(d) straight- 
way — Court has to try issue of waiver 
if denied by defendant in written state- 
ment. 


Though Section 80 is mandatory the 
right given thereunder being for the 
benefit of the defendant Government or 
the public officer concerned can be waiv- 
ed expressly or impliedly by conduct. 
Since service of notice under S. 80, is a 
condition precedent for the institution ofa 
suit against the Government or a public 
officer, the cause of action for the institu- 
tion of the suit will include even the 
service of such a notice and the plaint 
shall state that fact. If there is no men- 
tion of the fact of service of a notice and, 
in fact, no notice has been served and the 
plaint does not contain a plea of waiver 
of the notice on the part of the Govern- 
ment or the public officer concerned the 
plaint in that case may be straightway re- 
jected under O. VII, R. 11(d). But when 
the plaintiff with the full knowledge of 
his obligation under Section 80 avers that 
service of notice has been waived by the 
defendant, he should have an opportunity 
to establish this fact if the defendant 
denies the waiver by filing a written 
statement. (Prs. 6, 7) 
Cases Referred: Chronological Paras 
(1947) ATR 1947 PC 197 (V 34) = 
74 Ind. App. 223, Vellayan v. 
Govt. of Madras Province 

(1927) AIR 1927 PC 176 (V 14) = 
54 Ind. App. 338, Bhagchand v. 
Secy. of State 5 

B. Islam, for Appellant; T. N. Singh, 
for Respondent. 

GOSWAMI, C. J.:— This second ap- 
peal is directed against the judgment and 
decree of the learned Subordinate Judge, 
Jorhat, affirming those earlier of the 
learned Munsiff dismissing the -plaintiffs 
suit. 

2. The plaintiffs 
that he is an Indian citizen. He states 
that he was born. at Akbarpatty, Dibru- 
garh and lost his parents in his infancy. 
He was brought up by Yakub Hussain of 
Dibrugarh and at the age of ten, he 
migrated to Jorhat town. At first, he 
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served under one Muktinath Bharali for 
seven years and then he opened his own 
shop of old motor tyres in 1958 and he 
was carrying ‘on that business. On 28- 
21-1965 he was arrested by a police officer 
of the Jorhat Police Station and after 
detaining him at the Thana for a night 
was deported to East Pakistan on the 
following day on the allegation that he 
was a foreigner. He returned from Paki- 
stan to Jorhat on 13-5-1965 and he was 
rearrested the following day and produc- 
ed before the Additional District Magi- 
strate who however enlarged him on bail 
till 28-5-1965. The plaintiff apprehends 
that he will again be deported on or after 
28-5-1965 and in that predicament was 
compelled to institute this suit on 28- 
5-1965 for declaration that he is an Indian 
citizen and for permanent injunction, 
without serving a notice under Section 80 
of the Code of Civil Procedure on the de- 
fendant,. who in this case is the Superin~ 
tendent of Police and Registration Officer. 
He states in paragraph 9 of his plaint as 
follows: 

“That no notice under S. 80 C. P. C. 
has been issued to the defendant as 
he by his conduct has waived his right 
to receive such a notice, The issue of such 
a notice before the filing of the suit is not 
possible on the part of the plaintiff with 
his running the grave risk of being de- 
ported again before the notice matures 
and the suit is filed.” 


3. _ No written statement was filed 
by the defendant, who. however. took a 
preliminary objection that in absence of 
a notice under Section 80, C. P. C., the 
suit should be dismissed on this prelimi- 
nary ground. After hearing the parties, 
the learned Munsiff rejected the plaint 
under Order VU, Rule 11(d), ©- P. C. for 
non-compliance with the provisions of 
Section 80 C. P. C. In appeal the learned 
Subordinate Judge affirmed the decision. 
Hence this second appeal. 


4. Mr. Baharul Islam the learned 
counsel for the plaintiff appellant, sub- 
mits that both the Courts erred in law in 
this case in dismissing the suit on the 
ground of absence of notice under Sec- 
tion 80. C. P. C. According to the learned 
counsel. the defendant has waived the 
right to a notice under Section 80. C. P. C. 
in this case. Section 80 provides that no 
suit shall be instituted against the Gov- 
ernment or a public officer in: respect of 
any act purporting to be done by such 
public officer in his official capacity until 
the expiration of two months next after 
notice in writing has been delivered to 
the public officer or left at his offce, stat- 
ing the cause of action. the name, des- 
cription and place of residence of the 
plaintiff and the relief which he claims; 
and the plaint shall contain a statement 
that such notice has been so delivered or 
left. Under the provisions of Order VIL, 
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Rule 11(d). C. P. C. relied upon by the 
trial court. the plaint shall be rejected 
where the suit appears from the statement 
in the plaint to be barred by any law. 
We have, therefore, to consider whether, 
in this case on the averments in the plaint 
the suit is liable to be dismissed in the 
absence of a notice under S. 80, C. P, C. 


5. The Privy Council in AIR 1927 
P.C. 176 = (54 Ind- App. 338) (Bhag- 
chand v. Secy of State) has held: 

“Section 80 is express, explicit and 
mandatory. and it admits of no implica- 
tions or exceptions, A suit in which inter 
alia an injunction is prayed is still “a 
suit” within the words of the Section and 
to read any qualification into it is an 
encroachment on the function of legisla- 
tion. This decision was noticed by their 
Lordships of the Privy Council in a later 
case in AIR 1947 P. C, 197 (Vellayan v. 
Govt. of Madras Province). There were 
two issues in the suit out of which the 
appeal came up for decision before the 
Privy Council: 

“9 — (a) Whether the defendants 
have waived their right to a proper no- 
tice of suit? 

9 — (b) Whether defendants are 
estopped from contending that no proper 
notice of suit was given to them ” 

Their Lordships observed in paragraph 12 
as follows: 

“Upon the first issue the decision of 
this Board in 54 Ind. App. 338 = (AIR 
1927 P. C. 176) appears to be decisive. It 
was there said that Section 80 is express, 
explicit and mandatory and admits of no 
implications or exceptions. The question 
there was whether a suit, in which an in- 
junction was claimed. was a “suit” within 
the section. This Board decided for the 
reason above briefly stated that it was. 
In the present case the question is 
wheher, a notice having been given on 
behalf of one plaintiff stating his cause 
of action, his name, description and place 
of residence and the relief which he 
claims a suit can then be instituted by 
him and another. It is clear to their Lord- 
ships that it cannot. The section accord- 
ing to its plain meaning requires that 
there should be in the language of the 
High Court of Madras “identity of the 
person who issues the notice with the 
person who brings the suit x x x To 
hold otherwise would be to admit an 
implication or exception for which there 
fs no justification.” 

Dealing with the first question, their 
Lordships held as follows: 


“In 54 Ind.. App. 338 = (AIR 1927 
PC 176) to which reference has already 
been made, no question of waiver arose. 
The observations of Lord Sumner in de- 
livering the opinion of the Board were 
directed solely to the construction of the 
section and cannot in their Lordships’ 
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opinion be regarded as deciding that it is 
not competent for the authority. for 
whose benefit the right to notice is pro- 
vided, to waive that right. There is no 
inconsistency between the propositions 
that the provisions of the section are 
mandatory and must be enforced by the 
Court and that they may be waived by 
the authority for whose benefit they are 
provided. 
x x x x xX 

On the other hand, there appears to their 
Lordships to be no reason why the notice 
required to be given under Section 80, 
should not be waived if the authority 
concerned thinks fit to waive it. It is for 
his protection that notice is required, If 
in the particular case he does not require 
that protection and says so, he can law- 
fully waive his right.” (Para 14) 


6. It is therefore clear that when 
waiver is pleaded in the plaint, it is not 
permissible to reject the plaint relying 
upon Order VII Rule 11(d). C. P. C. It is 
true that section 80 is imperative and 
mandatory, but since it is for the benefit 
of the Government or the public officer 
concerned, the latter can, if they choose 
waive their right which is given to them 
by this provision. There is no legal bar 
against waiver of the right under Sec- 
tion 80. Since service of notice under 
Section 80, C. P. C. is a condition pre- 
cedent for the institution of a suit against 
the Government or a publice officer. the 
cause of action for the institution of the 
suit will include even the service of such 
a notice and the plaint shall state that 
fact. Since. however, if there is no men- 
tion of the fact of service of a notice and, 
in fact. no notice has been served and the 
plaint does not contain a plea of waiver of 
the notice on the part of the Government 
or the public officer concerned, the plaint 
in that case may be straightway rejected 
under Order VII, Rule 11(d). But, when 
the plaintiff, with the full knowledge of 
his obligation under Section 80, avers 
that service of notice has been waived 
by the defendant, he should have an 
opportunity to establish this fact if the 
defendant denies the waiver by filing a 
written statement, 


7. ‘Waiver’ is defined in Hals- 
bury’s Laws of England, Volume 14 
(Third Edition) at page 637 as follows: 


“Waiver is the abandonment of a 
right, and is either express or implied 
from conduct. 

x x 


x x 

Although there is no express waiver, 
the person entitled to the right may so 
conduct himself that it becomes inequit- 
able to enforce it, and this is sometimes 
called an implied waiver......... d 

It is. therefore, clear that waiver can be 
both express as well as implied. At any 
rate, this is a matter which has to be 
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gone into by the court before which the 
plea is raised. In this case, the plaintiff 
has raised the plea of waiver of the 
notice under Section 80, C. P. C, by the 
defendant. It is for the defendant to 
admit or deny this averment when he 
files his wirtten statement. Then an 
issue would be raised and the court, 


after taking evidence of both parties, if- 


produced, and hearing both parties, will 
determine the issue. All that we say in 
this case is that mere absence of the ser- 
vice of notice will be sufficient to attract 
e provisions of Order VII, Rule 11 (d), 
C. P, C. if no waiver is pleaded by the 
plaintiff. If waiver is pleaded, the Court 
will have to give an opportunity to the 
plaintiff to establish it and if he fails to 
establish, the plaint will be rejected only 
after the issue is decided against the 
plaintiff. In this case the courts below 
rejected the plaint on the sole ground 
that there was no notice served on the 
defendant under Section 80. C. P. C. In 
view of the plea of waiver raised by the 
plaintiff, this order is clearly erroneous 
without a finding as to whether the plea 
has been established or not. The court 
will be free to come to its own indepen- 
dent conclusion in the matter after hear- 
ing the perties- Since, however, the suit 
is a long pending one. we direct the trial 
court to dispose of all the issues that 
may arise on the pleadings in the suit 
after the defendant files his written 
statement. We must, however, make it 
absolutely clear that we must not be 
understood to have expressed any opinion 
on the merits of the plea of waiver raised 

by the plaintiff 
8. In the result, we set aside the 
judgments and decrees of the courts 
below and remand the suit to the learned 
Munsiff for disposal in accordance with 
law and in the light of the observations 
made hereinabove. The appeal is allow- 
ed and the suit remanded accordingly. 
We, however, make no order as to costs. 

D. M. SEN J. :— 9. I agree. 

Case remanded. 


AIR 1972 ASSAM & NAGALAND 31 
(V 59 C 12) 
P. K. GOSWAMI, C. J. AND 
D. M. SEN, J. 
Management of Messrs. Associated In- 
dustries (Assam) Ltd., Petitioner v. Bipin 
Behari Singh and another, Respondents. 
Civil Rule No. 683 of 1969, D/- 8-9- 
1971. 
(A) Limitation Act (1963), S. 14 (2) 
— A proceeding before certifyi officer 
under S. 5, Industrial Employment 
(Standing Orders) Act (1946), is not a 
“civil proceeding”. nor is the Labour 
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Court exercising the power of appellate 
authority under S. 6 of that Act a 
Court" for the purpose of S. 14, Limita- 
tion Act — (X-Ref:— Industrial: Employ- 
ment (Standing Orders) Act (1946), Sec- 
tions 5, 6 and 11). (Para 4) 

The fact that under Section 11 of 
the Industrial Employment (Standing 
Orders) Act every certifying officer and 
the appellate authority have all powers 
of a Civil Court for certain specified pur- 
pose will not convert them to a ‘Court’; 
nor the fact that the matter was later 
agitated on the writ side of the High 
Court will make the proceeding before 
Labour Court “a civil proceeding in a 
Court.” (Para 4) 

(B) Industrial Employment (Stand- 
ing Orders) Act (1946), S. 10 — Standing 
Orders are immutable for the first six 
months from the date on which they 
come into operation — However, em- 
ployer or workman may apply to the 
certifyi officer to have the Standing 
Orders modified after the said period. 
(Observations). (Para 6) 


K. Lahiri and M. Sarma, for Peti- 
tioner; A. R. Barthakur, for Respondents. 

GOSWAWI, C. J.:— This applica- 
tion under Art. 226 of the Constitution 
of India is directed against an order of 
the appellate authority under the Indus- 
trial Employment (Standing Orders) Act, 
1946, hereinafter called ‘the Act’. 

2. The petitioner-company, which 
is an industrial establishment under the 
Act, submitted its draft Standing Orders 
to the certifying officer and the same, 
after certification, was sent to the parties 
on 2nd December, 1964 Respondent 
No. 1, representing the Union of the 
workers, preferred an appeal to the 
Labour Court, Gauhati, on 22nd Decem- 
ber 1964 and the case was duly register- 
ed being No. 14 of 1964. After hearing 
the parties, the appeal was disposed of 
by the Labour Court on 29th January, 
1966 in favour of the Union. The peti- 
tioner moved the High Court on 23rd 
March 1966 under Art. 226 of the Con- 
stitution against the order of the Labour 
Court and the petition was allowed on 
2ist November 1967 holding that the 
Labour Court had no jurisdiction to hear 
the appeal. The High Court observed: 

“It is unfortunate that the respond- 
ents had misconceived their remedy by 
filing their appeal in a wrong forum 
under some mistaken impression.” 
Thereafter, on 6th December 1967, the 
respondent No. 1 preferred an appeal to 
the respondent No. 2, being the appellate 
authority under the Act, praying at the 
same time for condonation of the delay. 
The petitioner raised before the appel- 
late authority a preliminary objection on 
the ground of limitation. The appeal 
under Section 6 of the Act is to be filed 
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within thirty days from the date on which 
the copies of the Standing Orders are 
sent to the parties. Since, in this case, 
the certified Standing Orders were sent 
to the Union on 2nd December 1964, the 
appeal before the authority was clearly 
beyond time. It is common ground that 
if the period wherein the opposite party 
was successfully prosecuting his appeal 
before the Labour Court and later on 
resisting the writ petition before the High 
Court were excluded under Section 14 
of the Limitation Act, the appeal before 
the appellate authority would be in time. 
The appellate authority, by excluding 
this period as a bona fide prosecution 
before a wrong court, admitted the ap- 
peal Hence this writ application. 

3. The point, therefore, that falls 
for consideration in this application is 
whether Section 14 of the Limitation Act 
ea be invoked by the appellate autho- 

ty. 


4. Before we look at the provi- 
sions of the Act, we may quote Sec- 
tion 14 (2) of the Limitation Act, which 
is material for the present purpose: , 

“In computing the period of limita- 

tlon for any application, the time during 
which the applicant has been prosecuting 
with due diligence another civil proceed- 
ing, whether in a court of first instance 
or of appeal or revision against the same 
party for the same relief shall be ex- 
cluded, where such proceeding is pro- 
secuted in good faith in a court which, 
from defect of. jurisdiction or other cause 
of a like nature, is unable to entertain 
it.” 
Before we construe Section 14 (2), we 
have to see the nature of the proceed- 
ing, out of which the appeal arose. The 
appeal is against an order in a proceed- 
ing before a certifying officer under Sec- 
tion 5 of the Act. That proceeding is 
not a civil proceeding inasmuch as an 
order in such a proceeding does not relate 
at that stage to any civil rights of the 
parties as such, or to any infraction of 
such rights. "The Act requires employers 
to precisely define the conditions of em- 
ployment and to make the same known 
to workmen. The conditions are to be 
certified by a certifying officer under 
Section 5 (3) after hearing the parties 
and making appropriate orders, if any, 
under Section 5 (2) of the’-Act. The con- 
ditions for certification of Standing Orders 
are that provision has been made therein 
for every matter set out in the Schedule 
to the Act as applicable to the industrial 
establishment, the standing orders are 
otherwise in conformity with the provi- 
sions of the Act and that the provisions 
of the standing orders are fair or reason- 
able. 

It is true that under Section 11 every 
certifying officer and appellate authority 
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have all the powers of a civil court for 
certain specified purposes mentioned 
therein and shall be deemed to be a civil 
court for the purposes of Sections 480 and 
482 of the Code of Criminal Procedure. 
This circumstance, by itself with nothing 
more, will not convert a certifying offi- 
cer to a ‘Court’, nor the proceeding be- 
fore it to a ‘civil proceeding’. If, as we 
have held, the proceeding before the cer- 
tifying officer is not a civil proceeding, 
it will not change its character when 
taken in appeal before the appellate 
authority, which, in this particular case, 
was taken to the Labour Court, and ad- 
mittedly a wrong forum. Section 14 can 
be invoked only if the earlier proceed- 
ing had been a ‘civil proceeding’ and had 
been ‘prosecuted ............... in a court’. 
Section 14 (1) refers in terms to the 
‘period of limitation for any suit’ and 
‘whether in a court vot first instance or of 
appeal or revision.’ These expressions 
clearly refer to a civil suit prosecuted 
in a civil court. When we come to Sec- 
tion 14 (2), the reference is to ‘any ap- 
plication’. But the expression ‘civil pro- 
ceeding’, ‘whether in a court of first in- 
stance or of appeal or revision’, and ‘pro- 
secuted in court’ are repeated. 
When these expressions are used in the 
same section, it is difficult to give a 
different meaning to the word ‘Court’ and 
include a tribunal or a labour court with 
the trappings of a court within the term. 
In our opinion, the Labour Court, whe- 
ther wrongly or rightly, exercising the 
power of the appellate authority under 
Section 6 of the Act, is not a ‘court’ for 
the purpose of Section 14 of the Limita- 
tion Act. If prosecution before the 
Labour Court was not in a ‘civil pro- 
ceeding’, nor in a ‘court’, the fact that 
the matter was later agitated on the writ 
side of the High Court against the order 
of the Labour Court does not make the 
earlier proceedings before the Labour 
Court a civil proceeding in a court. 

5. In the result, the appeal was 
clearly time-barred before the appellate 
authority and it had no power to admit 
the same by invoking Section 14 of the 
Limitation Act. The petition is allowed. 
The impugned order is quashed. We 
make no order as to costs. 

6. We may, however, observe that 
under Section 10 of the Act, the standing 
orders are immutable for the first six 
months from the date on which these 
came into operation. But, there is no 
bar in the way of the employer or. work- 
men in applying to the certifying oficer 
to have the standing orders modifed after 
the said period, 

D. M. SEN, J:— 7. I agree. 

Application allowed. 
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SUBJECT INDEX 


Arbitration Act (40 of 1940), S. 2 (a) — 
East India Cotton Association Bye-laws, 
Bye law 38-A — Cotton contract subject 


to Bye.laws of East India Cotton Associa- - 


tion Bombay — Bye-law 88-A providing 
for arbitration in case of disputes appli- 
cable — Contract is an arbitration agree- 
ment in terms of S, 2 (a) (Nov) 345 
Bombay Agricultural Debtors Relief Act 

(28 of 1947) 

See under Debt Laws. 
Bombay Civil Manual . (4960), Vol. 1, 
Para 271, Page 95, R. (12) — See Hindu 
Minority and Guardianship Act (1956), 
S. 8 (2) ' (May) 152A. 

— Vol, 2, Page 481, Appendix C, 
Form G — See Hindu Minority and 
Guardianship Act (1956), S. & (2) 

(May) 152A 

Bombay Court.fees Act (36 of 1989) 

See under Court-fees and Suits Valua- 


tions. 
Poroa High Court (Original Side) Rules 
(1987 l 
See under High Court Rules and Orders. 
Bombay Money Lenders Act (81 of 1947) 
See under Debt Laws. 
Bombay Motor Vehicles Rules (4959), R. 26 
(84) — See Motor, Vehicles Act (1939), 
S. 17 (1) ` . (Oct) 296C 
Bombay Municipal Gorporation Act (8 of 
1888) ` a 
See under Municipalities. 
Bombay Public Trusts Act (29 of 1950), Ss. 2 
(18), 19 — Corporation, registered under 
Companies Act, owning property in trust 
for religious and charitable purposes for 
the benefit of a class of persons, is a 
‘public trust liable to registration under 
the Act (Oct) 318 
——S, 19 — See Ibid, S. 2 (18) (Oct) 313 
__ 5, 22.4 — Provisions of Ss, 19 to 22 
apply to inquiry under S. 22.A— Question 
whether property belongs to trust — 
Charity authorities cannot refuse to deter- 
mine it and refer trustee to a civil suit 
l (July) 199G 


—S. 81 (1) — Bar under is not to insti- 


tution of suit but to its being heard and 
decided (July) 199D 
—S, 50—See also Ibid, S. eee) 229 
—~S, 50 — Essential condition for main- 
tainability of suit under S. 50 — Suit 
property must be property belonging to 
or registered in name of trust (July) 199B 
ang 50.A — Power of Charity Commis- 
sioner to frame a scheme includes power 
to appoint trustees _ (Aug) 229 
——Ss, 79 and 80 — Effect of — Jurisdic- 
tion of Civil Court — Exclusion of 

(July) 199A 


- execution proceedings 


Bombay Public Trusts Act (contd,) 

——S. 80 — See Ibid, S.79 (July) 199A 
Bombay Rents Hotel and Lodging Heuse 
Rates Control Act (87 of 1937) : 

See under Houses and Rents. 

Bombay Tenancy and Agricultural Landa 
Act (67 of 1948) . 
See under Tenancy Laws. 


Bombay Tenancy and Agricultural Lands 

(Vidarbha Region) Act (99 of 1958) 

See under Tenancy Laws. . 
Citizenship Rules (1988), R. 30 — Acquisi- 
tion of foreign citizenship — Exclusive 
jurisdiction of Central Government 

(Dec) 357C 
Civil Procedure Code (5 of 1908), Pre. — 
See Precedents (Aug) 254C, D 
——S. 11 — Principle of res judicata — 
Earlier decision on Chamber Summons 
in suit refusing to try issues as prelimi. 
nary does not operate as res judicata in 
subsequent proceedings on Notice of 
Motion in the same suit to dismiss suit in 
limine (Jan) 27A 
——S, 11 — Principle of res judicata — 
Issue disposed of on its own merits, in 
the Notice of Motion will not be allowed 
to be re.agitated subsequently even if the . 
hearing of the suit proceeds — Only way 


the issue can be reagitated is by way of 


an appeal and not in the same suit 

(Jan) 27B 
—~—S. 11 — Interlocutory order — What 
is — Order made on Notice of Motion 
not necessarily interlocutory (Jan) a7C 
——S.11— Decision in previous suit 
when operates as res judicata (Feb) 46B 
——S.11--A fresh suit for possession on 
the ground of reasonable and bona fide 
requirement based on identical facts but 


‘pleading change of circumstances is not 


barred by res judicata (Feb) 46C 
——S. 11—Res judicata~Applicability to 
execution proceedings (May) 1414 
——S. 11, Explanation IV—Execution apa 
plication — Defence of limitation not 
raised — Grant of relief — Implied deci. 
sion— Whether res judicata in subsequent 
(May) 141B . 
S. 11—Previous suit for rent—Order 
refusing to stay or adjourn suit till defen. 
dant’s application for fixation of standard _ 
rent is decided by the Rent Controller— ` 
Cannot operate as res judicata for stay of 
subsequent suit for renton similar ground 

_ (Aug) 228A 
——S, ll and O, 14, R. 2 — Issue of res - 
judicata—Should not ordinarily be tried 
as a preliminary issue (Aug) 2288 
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@iyil P. C. (contd.) : 
— Ss. 86, 87. A, 151 — Suit on Original 
Side of Bombay High Court — Claim 
by defendant to immunity from being 
sued in municipal courts as foreign 
Sovereign State — Procedure — Question 
can be raised on Notice of Motjon 
(Jan) 27E 
—Ss. 86, 87-A.— Doctrine of immunity 
of foreign Sovereign State from being 
sued in municipal courts under Inter- 
national Law—Principles apply in India 
but as modified by S, 86 (Jan) 27F 
—S. 87A—See Ibid, S. 86 (Jan) 27E, F 


——S. 100 — See also Companies Act 
(1956), S. 172 (1) > -(Sep) 276C 
—Ss. 100, 101 — Finding of fact — 
Finding of fact of the first appellate 
court as to absence of legal necessity 
being binding on High Courtin second 
appeal it is not open to challenge ` 
_ (Apr) 98A 
—-5S, 107 — Power to frame issues and 
refer case for trial (May) 145 
—S. 115—See Ibid, O. 1, R. 10 
(May) 148 
—S, 145—A surety, who had executed 
a surety bond for satisfaction of a deciee 
that might be passed by the Court, is not 
ipso facto discharged upon passing of a 
consent decree, if such a consent decree 
is not the result of any fraud or collusion 
between the plaintiff and the defendant 
(Mar) 88 
—-S, 151—See Ibid, S. 86 (Jan) 27E 
——O, 1, R. 8—See Ibid, O. 2, R. 4 
{July) 199E 
——0. 1, R. 10 — Addition of parties — 
Application for, opposed by plaintiff — 
Court cannot grant application unless 
the party sought to be joined is a neces- 
sary party (May) 148 
—O, 2, Rr. 2 and 4 — Interpretation of 
—First suit for damages stipulated in 
lease against lessee holding over after 
expiry of lease—Second suit for posses- 
sion on basis of title as owner and da- 
mages for period subsequent to first suit 
—Causes of action for two suits being 
entirely different O. 2; R.2 does not 
apply—Suit is maintainable under O, 2, 
R. 4 ‘ (Nov) 326 (RB) 
— 0. 2, R, 3—See Ibid, O. 2, R. 4 


(July) 199E. 


—-0,.2, R. 4—See also Ibid, O. 2, R. 2 
(Nov) 326 (FB) 


—-0. 2, R. 4 — Suit for possession and ` 


mesne profits — Claim for recovery of 
money received by defendant by wrong- 
ful sale of some property—Leave of court 
—Necessity — It cannot also be justified 





` Civil P. ©. (contd.) 


under O. 1, R. 3 or 0.2, R. 3 — Leave 
granted at stage of revision (July) 199E 
—0O.6,R. 4—See Companies Act (1956), 
S. 172 (Sep) 276D. 
— 0, 14, R. 2—See Ibid, S. 11 
(Aug) 228B 
—O, 21, R. 1 — Option to judgment. 
debtor to make payment in different ways 
—Judgment-debtor cannot choose option 
that makes payment impossible:(Oct) 299 
—O. 21, R. 84 — See High Court Rules 
and Orders — Bombay High Court (Ori. 
ginal Side) Rules (1957), R. 500A :(Jan) LA 
——O. 38, Rr. 5, 6 — Scope and applica- 
bility —Order for furnishing security for 
producing property in Court when made 
. (Dec) 377 
—— 0. 38, R. 6— See Ibid, O. 88 R. 5 
(Dec) 877 
Companies Act (4 of 1986), S. 172 (1)— 


. Notice of meeting— Invalidity or insuff- 


ciency of :notice — Question as to is a 
mixed question of law and fact and its 
grounds have to be specifically pleaded— 
It cannot be raised at any stage of the 
proceeding (Sep) 276C 
—Ss, 172; 178 (1) & (2)—Section 178 is 
mandatory and not directory— Non-com- 
pliance with it vitiates the action taken 
at the meeting—Allegation of insufficiency 
or misleading nature of notice of special 
business — Has to be substantiated by 
relevant particulars (Sep) 276D 
——Ss, 178, 258, 896 (1) (b) — Suit for 
Permanent injunction restraining defen. . 
dants from acting as directors — Allega- 
tions of non-compliance with mandatory 
provisions of Section 178 and Section 258 
and unauthorised alteration in Board of 
Directors—Maintainability of suit 
' (Sep) 2761 
—S, 178 (1) & (2)—See Ibid, S. 172 
: (Sep) 276D 
—S. 258—See Ibid, S. 264 (1): (Sep) 276G 
——S, 258—See also Ibid, $.178:(Sep) 2761 
—-Ss, 258, 260 — Right of company to 
increase the number of its directors— 
Board of Directors cannot by appoint- 
ment of Additional Directors increase the 
strength of the Board so as to affect the 
power of the company vested in it under 
Section 258 _ (Sep) 276A 
——S, 258— Power to increase number of 
directors— Exercise of — No formalities 
are prescribed therefor — It is not neces- 
sary to pass separate resolution increas- 
ing the number (Sep) 276B 
— S, 260—See Ibid, S. 258 (Sep) 276A 
——S. 264 (1) (as amended) — Interpreta- 
tion of use of Objects and Reasons — 
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Companies Act (contd.) 

Provision so far as it relates to filing of 
consent is directory (Sep) 276E 
——S. 264 (1) — Expression “‘or. otherwise” 
—Connotation of (Sep) 276G 
—S, 264 (1)—Scope— Consent to act as 
director— Consent contemplated is refer- 
able to the candidature of a person for 
the office of a director — No consent is 
necessary to act as a director or an addi- 
tional director - (Sep) 276H 
——S, 264 (3)—Interpretation of— Provi. 
sion is mandatory — Filing of consent 
under the provision is a condition pre- 
cedent for acting as a director—Unless 
the consent is filed within the prescribed 
time, person appointed as director for the 
first time cannot act as a director. 


(Obiter.) (Sep) 276F 
——S. 896 (1) (b)—See Ibid, S$. 


178 
(Sep) 2761 
Constitution of India, Pre. — See Pre- 
ents (Oct) 296A 
~——Art. 5 (a) and (c)—Essentials of citi- 
zenship under the Article—Domicile 
` (Dec) 857B 
—— Art. 1 


4 
See also (1) Houses & Rents — Bombay 
Rents, Hotel and Lodging 
House Rates Control Act 
(1947), S. 18(1) (i): (Feb) 46A 
(2) Municipalities — Bombay 
Municipal Corporation Act 
(1888), S. 527 | (Nov) 850B 
—— Arts. 14and 15— Admission to Medi 
cal College—Rule 2 of Rules framed by 
Government of Maharashtra for admission 
to B. J. Medical College, Poona and Miraj 
Medical College, Miraj is valid(Aug) 242A 
-——Art. 14 — Legislation vesting discre- 
tion in authority -Guiding principles to 
test its constitutionality under Art. 14 


(Aug) 254B - 


—— Art, 15—See also Ibid, Art. 14 
(Aug) 242A 
———Arts. 15 (4) and 46 — Admission into 
educational institutions— Reservation of 
seats for backward classin the proportion 
of that class to the population of the State 
as per last census is valid (Aug) 242B 
~~— Arts. 15 (4).and 46 -Admissions into 
educational institutions —Rule carrying 
forward vacant seats in a particular 
group to the other groups in the back- 
ward classes is reasonable (Aug) 242G 
——Arts. 15 (4) and 46 — Admission into 
educational institutions — Provision of 
less or minimum qualification marks in 
the case of applicant of backward classes 
is permissible (Aug) 242D 
~——Art, 19 — See Municipalities—Bom. 


Constitution of India {contd.) 
bay Municipal Corporation Act (1888), 
S. 354 . (Oct) 316C 
——Art. 19 (1) (f) — See Municipalities— 
Bombay Municipal Corporatioa Act 


(1888), S. 527 (Nov) 350B 
-—— Art. 2@ (2) — See Motor Vehicles Act 
(1939), S. 17 (1) (Oct) 296B 


-~—— Art, 46 — See Ibid, Art. 15 (4) 
(Aug) 242B, C, D 

——Art. 188—‘Judgment’ dismissing writ 
petition on preliminary point of jurisdic- 
tion being interlocutory is not a judgment 

(Jan) 15 
—— Art, 226 — See also Municipalities— 
Bombay Municipal Corporation Act 
(1888), S. 854 (Oct) 316C 
——Art, 226—Writ petition for quashing 
order of Commissioner rejecting applica- ` 
tion for revision — Non-availability of 
alternative remedy — Petition maintain- 
able (Nov) 889A 
~——Art, 226 — Patent error of Law—Court 
holding that certain premises were not 
let for non-residential purposes on 19-1- 
1948 and at the same time holding that 
requirement of owner (Bank) for its occu- 
pation is reasonable and bona fide — 
Patent error of law (Dec) 354B 
--——Art, 227 — See also Houses and Rents 
—Bombay Rents Hotel and Lodging 
House Rates ‘Control Act (1947), Sec- 
tion 18 (1) (b) (Sep) 278B 
———Art. 227—-Order of Revenue Tribunal 
depriving landlord of his accrued right 
to possession of land from tenant on a 
misconception of its own earlier order — 
Order quashed under Article 227:(Mar)81C 
——Art. 300— Liability of Government— 
When the Government builds a reservoir 
for facilitating the supply of water but 
fails to provide an overflow channel to 
meet any contingency the Government is 
liable for damage to the adjoining lands 
by overflow of such reservoir due to 
unprecedented floods — The damage in 
such a case does not result from the act 
of God (Mar) 98A 
——Art. 300—Vicarious liability of Gov- 
ernment for the- negligent acts of its ser- 
vants committed in pursuance of the 
sovereign power of the State (Mar) 93B 


Contract Act (9 of 1872), S.17—See Hindu 
Marriage Act (1955), S. 12 (1) (e) 


(May) 182A 
——S,. 124 — See Limitation Act (1968), 
Art. 113 (Aug) 252 
——S. 126 — See Limitation Act (1963), 
Art. 118 (Aug) 252 


——S. 133 — See Civil P. C. (1908), S. 145 
(Mar) 88 
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Gontract Act (contd) . 
—S, 185—See Civil P, C. (1908), S. 145 
l (Mar) 88 
CO-OPERATIVE SOCIETIES ` 


— Maharashtra Co-operative Societies Act 
4960 (24 of 1961), S. 78 — Supersession of 
Committee without affording opportu- 

nity to show cause—Effect (Apr) 108A 
—S. 78 — Existence of rival group by 
itself, cannot furnish any basis tor super- 
session of managing committee 


(Apr) 108B 
—S. 91 — Scope of (May) 129 


Oourt-fees Act (7 of 1870) 
See under Court fees and Suits valua- 
tions 


COURT-FEES AND SUITS 
VALUATIONS 


—Bombay Court-feses Act (36 of 41959), 
S, 2 (c) —See Court-fees and Suits Valua- 
tions—Court-fees Act (1870), Sch. 1 Art. 1 
(May) 150 
—S. 6 (iv) (a)—Suit for accounts— What 
is (Nov) 850A 
—Oourt-fess Act (7 of 1870), S. 7 (iv) (f)— 
See Court-fees and Suits Valuations — 
Bombay Court-fees Act (1959), S. 6 are 
(Nov) 850A 
— Sch. 1, Art. 1 — Counter claim for 
equitable set-off -Court-fee must be paid 
(May) 150 
Criminal Procedure Code (5 of 1898), Ss. 485 
and 488 — Issue of domicile and nationa- 
lity certificate—Procedure for cancella- 
tion in case it is wrongly or illegally 
issued—Government cannot issue execu- 
tive instructions for its cancellation 


(Dec) 357 
—S. 488—See Ibid, S. 435 (Dec) 357 
DEBT LAWS 


—Bombasy Agricultural Dabtors’ Relief 
Aot (28 of 1947), S.40 — S.40 makes 
alienation invalid and not merely void- 
able (Feb) 48A 
—S. 40 — Alienation in contravention 
of S. 40 is invalid— But a lease not being 
alienation even if made without previous 
-ganction of Court is not invalid 

(Feb) 43B 
—Bombay Money Lenders Act (31 of 1947), 
Ss. 2 (6), 25, 2 (9) (g) — Transaction bet- 
ween traders styled as Bidi selling agree- 
ment— Construction — Dominant inten- 
tion of the transaction has to be consi- 
dered - (Aug) 238A 
— S, 2 (9) — Loan — A transaction evi- 
denced by a pronote on which interest 


Debt Laws — Bombay Money Landers Ast 
(contd.) 

would be payable under S. 80 of the 
Negotiable Instruments Act would be a 
loan within the sub-section (Mar) 65 
——S, 2 (9) — Loan to a trader—Not a 
loan within the sub-section — Purpose 
immaterial (Mar) 92 
——S. 2 (9) (g) — See Ibid, S. 2 (6) 

(Aug) 238A 
—S. 10 (2)—See Ibid, S. 2 (9) (Mar) 65 
——S, 21 — See Ibid, S. 2 (9) Mar) 92 
——S. 25 — See Ibid, S. 2 (6) (Aug) 288A 
—Usurlous Loans Act (40 of 1948), S. 2 (2) 
—Loan — Definition of loan under this 
Actis of wider connotation — It gives 
the Court power to declare a transaction . 
as loan if in its opinion the transaction is 
in substance a loan (Aug) 288B 


East India Cotton Association Bye-laws, 
Bye. law 88A—See Arbitration Act (1940), 
S. 2 (a) (Nov) 345 
Evidence Act (10 of 4872), Ss. 91 and 92— 
Expression “terms’’ of contract — Not 
applicable to statement in nature of con. 
dition precedent to formation of contract 
(Dec) 865A 
—S, 92—See also Ibid, S. 91:(Dec) 865A 
—S. 92, Proviso (6)—Extrinsic evidence 
is admissible for purpose of showing cir- 
cumstances in which document came to 
be prepared and executed with a view to 
arrive at true effect of transaction 
(Dec) 365B 
Guardians and Wards Act (8 of 1890), S. 29 
—See Hindu Minority and Guardianship 
Act (1958). S. 8 (2) (May) 152A 
HIGH COURT RULES AND ORDERS 
—Bombay High Court (Original Side) 
Rules (1987), R. 310—See Ibid, R. 500A 
(Jan) 1E 
—R. 500-A— Deposit of twenty five per 
cent of purchase money at the time of 
sale unless “otherwise ordered” — There 
can be an implied order (Jan) 1A 
—R.500-A—Deposit of purchase money 
—Mortgagee decree-holder allowed to bid 
and set-off—Amount of “estimated costs” 
incurred by’ mortgagee for realising his 
mortgage security to be set-off—Practice 
—Not illegal (Jan) 1B 
R. 500.A—Discretion to extend time 
for deposit of balance of the purchase 
money, is also available to Court hearing 
an appeal against order of the Chamber 
Judge (Jan) 1D ' 
—R. 500-A — The time for payment of 
balance of the purchase money can be 
extended even after the expiry of the pre- 
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High Court Rules and Orders — Bombay 
High Court (Original Side) Rules (contd.) 
scribed period of thirty days in view of 
the wide power conferred by R. 310 
(Jan) 1E 
——R. 500-A (ii) — Extension of time for 
deposit of balance of purchase money — 
In a proceeding by mortgagor, the mort- 
gages can request the court to extend the 
time (Jan) 1C 


Hindu Adoptions and Maintenancsa Act 
(18 of 1988), S. 10 (iv)—Adoption — Cus- 
tom or rule of Hindu Law in the former 
State of Bombay permitting adoption of 
males over the age of fifteen years is pro- 
tected by S. 10 (iv) (Apr) 98B 
~——S, 12, proviso (c)—Effects of adoption 
—Alienations made by a Hindu widow 
prior to 1956 can be challenged by the 
son adopted even subsequent to aliena- 
tions when the alienations were not made 
for legal necessity (Apr) 98C 
Hindu Law — Illegitimate son of sbudra 
—Right to succeed to father’s property 
' (June) 164 
Hindu Marrriage Act (25 of 1958), S. 9 — 
Restitution of conjugal rights — Petition 
for — Burden of proof (June) 182 
——S, 12 (1) (c) — Section 17 of Contract 
Act does not apply to: a -case of fraud 
under S, 12 (1) (c) (May) 182A 
——S, 12 (2) (a) (ii)— Bar to entertain peti- 
tion for annulment of marriage — When 
attracted | (May) 182B 
Hindu Minority and Gurdianship Ast (32 of 
1986), S. 8 (2) — Application for permis- 
sion of Court for transfer of immovable 
property of minor by intending’ purchaser 
is not maintainable—It is only the natural 
guardian who can maintain such applica- 
tion : (May) 152A 
Hindu Succession Act (80 of 1988), S. 14 (1) 
—Limited ownership and restricted estate 
—An absolute estate may be restricted in 
a variety of ways in point of duration, 
enjoyment, disposal or the like, and all 
such cases are covered by the Explana. 
tion—Limited ownership is also restricted 
ownership and every case of limited 
ownership will fall within the meaning 
of “restricted estate” in subsection (2) 
(Jan) 16B 
——S, 14(1)—“In any other manner what- 
soever”’ — Expression is wide enough to 
include property acquired underan award 
. or a decree (Jan) 16C 
——S, 14 (1) and (2) —Property of female 
Hindu—Limited estate of Hindu widow 
in her husband’s share of family property 


Hindu Succession Act (contd,) ; 
recognised in decree by allotting. pro. 
perty to her — Widow in possession of 
such property on date of commencement 
of 1956 Act would get {full ownership 
under S, 14 (1)—Section 14 (2) does not 
apply (Jan) 16A 
HOUSES AND RENTS ‘ 


—Bombay Rents, Hotel and Lodging House 
Rates Control Act (67 of 1947) S.5 (11) 
(c)—Member of family who can inherit 
right of tenancy can only be one person 
(Apr) 11S 
—S, 6 — Words ‘premises let’ in S.6 
must be construed as including premises 
agreed to be let _ (June) 184B- 
——Ss, 12, 18 and 14 — Acts or omissions 
of a tenant cannot deprive his sub-tenant 
of the statutory protection where the im- 
pugned act or omission is not that of the 
sub.tenant and he is not shown to have 
been privy to the same (Aug) 282. 
—S. 12 (2) — Notice demanding arrears 
of rent and to quit the premises— Validity 
—Mere fact that by mistake or oversight 
the landlord had demanded the rent for 
the month for which it was not due, 
would not make the notice invalid 
(Dec) 87% 
—S, 12 (8) (a) — Refusal by landlord to . 
accept rent sent by M. O.—Tenant cannot 
be said to be in arrears of rent nor can he: 
be said to be not ready and willing to pay 
rent — Eviction under S, 12 (8) (a) is 
erroneous (Sep) 273A 
——S. 13— See Ibid, S. 12 (Aug) 282. 
——S. 18 (1)—“Reasonable and bona fide 
requirement”—Meaning of (Feb) 46G 
—S. 18 (1) (b) — Eviction for construc- 
tion of permanent structure by tenant 
without permission of landlord — Inter- 
ference by High Court under Art. 227 
/ . (Sep) 2736 
—S. 13 (1) (c), second sub-clause — 
Tenant is liable not only for his own acts 
but also for the acts of those who reside 
with him (Apr) 117A 
——S. 18 (1) (c), second sub-clause — 
Mere proof of conviction of an offence 
alleged to have been committed on the 
premises alone will not satisfy the 
requirement of the provision (Apr) 117B. 
.—S. 13 (1) (g) — Requirement of pre- 
mises for personal occupation of landlord 
~ (Mar) 67 
—Ss, 18 (1) (g) and 25 — “Bona fide” 
requirement — Certain premises used for 
residential purposes on date on which 
Act came into force ~- Landlord requir- 
ing it for non-residential purposes — 
Requirement not "bona fide” (Dec) 354A 
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Houses and Rents — 'Bom, Rents, Hotel 
and Lodging House Rates Control. Act 
(contd. 

—S. 18 (]) (i) — Classification under, is 

reasonable— Not hit by Art. 14 of Con- 

stitution (Feb) 46A 

——-S, 18 (1) (i) — Tenancy of open plot 

— Subsequent construction thereon by 

tenant cannot make S. 13 (1) (i) inappli- 

cable eb) 46D 

___S, 14—See alko Ibid, S. 12 (Aug) 232 

—S, 14 — Effect of on rights and liabi- 

lities of sub-tenant E 486E 

-——S. 14 — Interpretation of (Feb) 46F 

—S. 18 (1) (8) — Sub-section (8) is 

eouched in the form of proviso to sub- 

s. (1) . geas 184A 

—S. 18 (8) — See also Ibid, 

(June) 184B 

—S,. 18 (8). — Word ‘shall include’ in 

sub-s, (8) can be construed as mean 

‘shall be incorporated’ (June) ete 

——S. 18 (8) — Conditions of sub-s. (8) 

are incorporated’ by operation of law in 

all construction loan agreements whether 
oral or in writin ` (June) 184E 

—S, 18 (8) — Provision in gub-s, (8) 

that agreement should be in writing and 

registered is equally one of the conditions 
specified in the sub-section (June) 184F 

——S, 18 (8) (4) — Conditions listed in 

sub-s. (8) must be complied with— Breach 

thereof is offence under. sub.s. (4) unless 
reasonable excuse for non-compliance is 
proved (June) 184G 

-——S, 18 (3) (4) — Failure’ to provide for 

charge on building and on interest in 

land, in construction loan agreement — 

No offencé under sub-s. (4) (June) 184H 

— 5S, 25 — See Ibid, S. 18 (1) (g) 

(Dec) 854A 

Hyderabad Abolition of Inams and Cash 
Grants Act (8 of 1985) 

See under Tenancy Laws. 

International Law — Private — See Civil 

P. C. (5 of 1908), S, 86 (Jan) 27E, F 

Interpretation of Statutes — Civil Manual 

issued by High Court — Contains rules 

for guidance of subordinate Courts and 
officers — It cannot be used as an aid to 
the construction of a statutory provision 
(May) 152B 
~— Construction of penal statutes 
(June) 184D 

— Hardship — Effect (May) 152C 

— Marginal note to section — See 

Bombay Tenancy and Agricultural Land 

Act (1948), S. 32F (July) 207 CRB) 

` ——Marginal Notes — Reference to for 

construing provisions of statute: (Feb) 48D 


Interpratation of Statutes (contd.) 
—— Reference to Objects and Reasons — 
Permissibility — See Compaines Act 
(1958), S. 264 (1) (Sep) 276G 
——Word defined — Whether to be under- 
stood in its dictionary meaning — See 
Monopolies and Restrictive Trade Prac- 
tices Act (1969), S. 23 (1) (a) - (Oct) 301B 
Land Acquisition Act (4 of 1894), S. 3 (b)— 
See Ibid,-S. 30 (July) 217 
— Ss. 4, 6 and 55 — Maharashtra Rules 
under S. 55, Rule 1 — Non-service of 
individual notice contemplated by R, 1 
renders notification under S. 6 invalid 

June 177A 
—S. 4 and 6 — Notification under S. 6 
vis-a-vis petitioner’s land declared invalid 
for non-service of individual notice under 
S. 4 — Effect (Jun) 177B 
—S. 6 — See Ibid, S. 4 (June) 177A,B 
——S. 9 (1) — See Ibid, S. 80 (July) 217 
——S. 28 — See Ibid S, 30 July) 217 
—Ss, 30, 8 (b),.9 (1), 28 — Contract for 
sale of land frustrated due to acquisition 
of the land by State — Nature of buyer's 
right in the land — Extent of buyer’s 
claim in the compensation pagane under 
the Act (July) 217 
—S. 55 — See Ibid, S. 4 (June) TA 
Letters Patent (Bom), Cl. 15 — ‘Judgment” 
— Order refusing defendant’s claim to 
immunity as foreign Sovereign State and 
want of jurisdiction against it is a judg- 
ment ~ (Jan) 27D: 
Limitation Act (9 of 1908), Art. 144 — 
Adverse possession — Possession under 
invalid lease — Nature of — Payment of 
rent by lessee— Effect _ (Feb) 48C 
Limitation Act (88 of 1963), S. 22 — See 
Ibid, Art. 118 (Aug) 252 
—S. 23 — See Ibid, Art. 113 (Aug) 252 
— Art. 118 — Contract of indemnity — 
Cause of action — When accrues 

(Aug) 252: 
Maharashtra Agricultural Lands (Ceiling 

on Holdings) Act (27 of 1964) 

See under Tenancy Laws. 

Maharashtra Co- operative Bocieties Kot 

(24 of 1981) 

See under Co. operative Societies. 
Maharashtra Land Revenue Code (41 of 
4863), S. 48 — Mining lease—Fixation of 
compensation to owner of land from 
which minerals are to be extracted — 
Delegation of powers is not a pre- condi. 


tion (Nov) 839B 
ag 249 (2)—See Constitution of India, 
Art, 226 (Nov) 339A 


— S. 252 (b)— —See Constitution of India, 
Art, 226 By 839A 
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Maharashtra Municipalities Act (40 of 


1985) 
See under Municipalities. ` 


Maharashtra Ownership Flats (Regulation 
of Promotion, Construction, Sale, Kanage- 
‘ment and Transfer) Act (45 of 1988), S. 2 (a) 
— ‘Flat? — Meaning of — Conditions re- 
ae to constitute a flat — Building 
ivided :into independent and separate 
units by common party wall—Each unit 
constitutes a flat irrespective of its owner- 
ship (Nov) 848 
Monopolies and Restrictive Trade Practices 
Act (84 of 1969), S. 2 (v) — Engagement 
in provision of servicé — Held the old 
‘Central Bank was not engaged in provi- 
sion of service (Oct) 801A 
——S, 28 (1) (a) — “Any other under- 
taking”— Meaning of (Oct) 801B 
Motor Vehicles Act (4 of 1989), S. 17 (1)— 
Does not offend Art, 20 (2) of the Consti- 
tution , . (Oct) 296B 
—S, 17 (1) — Conviction for contraven- 
tion of a rule under Act — Person can be 
disqualified under S. 17 (1) for holding 
driver's licence (Oct) 296C 
— S, 21—See Ibid, S. 17 AGE (Oct) 296C 

—S. 112 — See Ibid, S 7 (1 
(Oct) 296C 


MUNICIPALITIES 


—Bombay Municipal Corporation Act (3 of 
4888), Ss. 56 (8) and 854 — Power of 
Commissioner to issue notice to pull 
down dangerous structure — Delegation 
of power by Deputy Commissioner to 
Assistant Engineer—Validity (Oct) 316D 


——S. 105-B and Chap, V-A—As amend- 
ed by Maharashtra Act 14 of 1961 — 
Constitutionality — Section 105.B and 
provisions of Chap, V-A do not violate 
Art, 14 of the Constitution and are valid 

(Au hey 
-~ —Chap. V-A (Ss. 106 to 110H) — 
Ibid, S. 105.B (Aug) O48 
—s. 167 — See Ibid, S. 217 0} 
July) 197 
ee 217 (1) and (2) — Appeal against 
valuation — Appeal is maintainable not 
only against fixation of rateable value 
under the Act but also against the rejec- 
tion of representation under S. 167 

(July) 197 

—S. 354 — See also Ibid, S. 56 Q 
(Oct) 316D 
— S, 354 — Notice to pull down danger- 
ous structures — Subjective satisfaction 
of authority — Justiciability (Oct) 316A 
——S, 354 — Notice to pull down danger- 
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Municipalities — Bombay Municipal Cor-. 
poration Act (contd.) 

ous stractures — Whether becomes ineffi- 
cacious (Oct) 316B 
. 354 — Power to issue notice to 
pull down dangerous structures to owner 
or occupier —Exercise of, whether violat- 
ed principles of natural justice 

(Oct) 816C 
——S, 354 — Discretion to issue notice 
to pull down dangerous structures — 
Exercise of — Whether mala fide 

(Oct) 316E 
—-S, 507 — Jurisdiction of Chief Judge 
under — Not taken away by Ss. 18 (1) 
(hhh) or S. 28 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act 

(Oct) 316F 
——S, 507 (2) — Power to require the 
occupiers “to afford all reasonable faci- 
lities to the owner” — Extent of 

(Oct) 316G 
——S, 527 — Section if violates Arts. 14 
and 19 (1) (£) of Constitution (Nov) 350B 
——S. 527 — Suit against Corporation — 
Limitation (Nov) 350C 


—Maharashtra Municipalities Act (40 of 
4968), S. 16 (1) (b) — Disqualification 


under — When commances (May) 155 
——S, 150 — See Ibid, S. 16 (1) (h) 
(May) 155 
——S, 151 — See Ibid, S. 16 (1) i) 
ay) 155 
——S, 169 — See Ibid, S. 16 (1) OM 
——S. 170 — See Ibid, S. 16 (1) (hb) 
(May) 155 


Natural Justica — Principles of-—See Co- 
operative Societies — Maharashtra Co- 
operative Societies Act (1961), S. 78 
(Apr) 108A 

Negotiable Instruments Act (26 of 1881), 

S. 80—See Debt Laws — Bombay Money- 
andes Act (1947), S. 2 (9) Mar) 65 
Pracedents — Binding effect of a decision 
—Does not depend upon whether a parti- 
cular argument was considered or not 
provided that the point with reference to 
which an argument was subsequentl y 
raised was actually decided (Aug) 254 
——-Decision based upon two or more. 
independent reasons each of which suffi. 
cient to justify final conclusion and de- 
cision based on cumulative effect of 
decision on several points — Distinction 
between as to binding effect. (Aug) 254D 
——Two single Judge rulings taking ~ 
same view — Their authority cannot be 
equated to that of a Division Bench and 
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Precedents (contd,)' 

cannot preclude a reference to another 
division bench when a subsequent single 
judge differs from it (Oct) 296A 


Provincial Insolvency Act (5 of 1920), 
S. 43 (1)— Annulment of adjudication — 
Creditor cannot apply to the Court sgainst 
deceased insolvent (Jun) 192 


Rule 4 (d) of Rules framed by Govt, of 
Maharashtra for Admission to B. J, Medical 
College, Poona—See Constitution of India 
Art. 15 (4) (Aug) 242B, C 


Rule 4(d) of Rules framed by Govt. of 
Maharashtra for Admission to Hiraj Wedi- 
eal Oollege, Miraj — See Constitution of 
india, Art. 15 (4) ° (Aug) 242B, C 


Stamp Act (2 of 1899), S. 35 — Document. 


not properly stamped — Admitted in evi- 
dence—Its admissibility cannot thereafter 
be questioned at any stage, of the same 
proceedings or even in appeal 
(Aug) 2388C 
TENANCY LAWS 


Bombay Tenancy ur Agvoaltural. Lands 
Act (67 of 1948), S. 2 (8) — See Ibid, 

, 86 (c (Apr) 122A 
ZĘ, Se Ibid, S. 25 (2) (Mar) 72A 
——S,. 25 (2) (As came into force on 
1-8-1956)—Sub-section (2) applies only in 
cases where at the date of the institution 
of the application for ejectment by land- 


lord, tenant can be held to be in arrears . 


of payment of rent for any three years 
(Mar) 72A 
—S. 25 (2) (as came into force on 1.8- 
1956) — Expression “any three years” — 
Meaning — Three years need not be con- 
mected with each other (Mar) 72B 


—S. 25 (2) (As came into force on 1.8. 
1956) — Failure to pay rent for any three 
ydars involves failure to pay even any 
part of rent for any year (Mar) 72C 
—S, 32—See Ibid, S. 32 F 

(Jul) 207 (FB) 
— S, 32.F—Scope and interpretation of 
—Section 82-F does not create any inde- 
pendent right to purchase lan 
tenant apart from S, 32 — Section 82 is 
subject to S. 82-F which: prescribes a 
special procedure for exercise of such 
right (Jul) 207 (EB) 
—Ss. 32G to 82R—See Ibid. S. 82F 

(Jul) 207 (FB) 
——S, 883A—See Ibid, S. 38B (Dec) 381B 


——S. 838A (i)—See S. 33B (4) ` 
(Dec) 875A 


— S. 88B—Right of certificated landlord 
to terminate tenancy or apply for posses- 


Tenancy Lawa—Bombay Tenancy and Agri- 
cultural Lands Act (contd.) 
sion of lands surviving on his death to all 
his heirs succeeding as tenants-in-com. 
mon, cannot be exercised by any one of 
them alone (Dec) 381B 
——-S. 88-B (4) — Point of time for con. 
sidering whether sub-section (4) applies 
is the date on which the Certificate is 
granted —‘Certificate holder’— Meaning 
(Dec) 875A 
——S,-38-B (5) (B) — Restoration of pos- 
session — Power and duty of revenue 
authorities (Dec) 879B 
———-S. 33-B (5) (c) — Word ‘otherwise’ in 
section is wide enough to include “under 
a will” (Dec) 881A 
——S, 84.4, Second Proviso — Transfer 
resulting in eviction — The expression 
“Any person other than the tenant in 
actual possession” does not include a 
group of persons which includes a tenant 
in possession (Jan) 25 


___S, 85.A (1) and (2)—Reference under 
the section—When necessary reg 122B 
~—~S, 86 (c) — Scope Apr) 122A 
——S, 88.C—See also Ibid, S. 33-B 

(Dec) 881B 
——S, 88.C — ‘Holding’ — The holding 
referred to in the ‘section is the holding 
in respect of lands and not the other 
holdings of a landlord (Dec) 879A 


—Bombay Tenancy and Agricultural 
Lands (Widarbha Region) Act (99 of 
109) Ss. 2 (26) and 2 (32) — See Ibid, 
S.8 


80 (1 (Mar) 81B 
——S, 19—See Ibid, S. 30 (1) 


(Mar) 81A 
——S, 20 —Ses Ibid, S. 98 (b) (Apr) 128 
——S, 21—See Ibid, S. 98 (b) (Apr) 128 


—S. 30 (1) — Tenant can be ordered to 
pay arrears of rent or lease money falling 
due prior to Act but not paid by him in 
exercise of jurisdiction for granting relief 
to tenant under Section 30 (1) (Mar) 81A 


——S, 80 (1) —Words “rent in arrears” in- 


! clude also the arrears of rent for a period 


prior to coming into force of Act 
(Mar) 81B 
——S, 36 (1)—Application for restoration 

of possession — Maintainability 
(June) 169D 

` —S. 86 (8) — See Ibid, S. 30 (1) 
ar) 81A 


(M 
——S, 43 (14A) — See also Ibid, S. 50 
: (June) 169A 
———S, 43 (14A)—Landlord cannot create 
tenancy after the statutory surrender 
(June) 169B 
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Tenancy Laws — Bombay Tenanoy and Agri- ` 


cultural Lands (Yidarbha Region) Aot 
(contd.) 
——S, 49A (5) — Sea Ibid, S. 98 (b) 
' (Apr) 128 
——S. 50 — See also Ibid, S. 43 (14A) 

; (June) 169B 
~——S, 50—Tenant failing to exercise his 
right of purchase under S. 50—Effect 

: ee (June) 169A 
-——S, 50 — Limitation for exercise of 
right of purchase (June) 169C 
~———-§. 98 (b) — The proper authority to 
decide the question whether in fact there 
is any surrender as contemplated by Sec- 


tion 49-A (5) and how -the,land so sur- ` 


rendéred. is to be dealt with is the:Agri- 
cultural Lands Tribunal and not the 
Tahsildar f (Apr) 128 
——S, 100—See Ibid, S. 98 (b) (Apr) 128 


=S, 100 (2) — See. Ibid, S. 107 (1) 
and (a-1) . (Apr) 128 
oS, 107 (1) (a-1) (as inserted by Maha- 
rashtra Act 17 of 1966) — Appeal—Deci- 
sion on contractual tenancies under Sec. 
tion 100 (2) is appealable under S. 107 (1) 
(a-1) ' (Àpr) 128 
——S, 129 (b) — Exemption from com- 
pulsory ownership of land'— A trust for 
education of settler’s own family is not a 
public trust and hence not entitled to the 
exemption under the Section | (Aug) 235 


—~Hyderabad Abolition of Inams and Gash 
Grants Act (8 of 1955), S.2-A—The power 
under Section 2-A to hear appeal cannot 
be delegated by the State Government 
(Dec)- 869 


.— Maharashtra Agricultural Lands (Cei- 
ling on Holdings) Aot (37 of 1964), S. 19— 
Resumption of land under, whether per- 
missible ‘ (July) 184 


meneame 


Tort—Damages—Act of God— See Cons- 
titution of India, Art, 300 (Mar) 93A 
——~Damages— Vicarious liability — See 


Constitution of India, Art. 800 (Mar) 98B 


Usurious Loans Act (10 of 4918) 


Trade and Merchandise Marks Act (48 of 
1988), Ss. 11, 12, 18, 20—It is not obliga- 
tory on Registrar before accepting appli- 
cation for registration to advertise and 
call for evidence of likelihood of decep- 
tion or confusion in every case—Distinc- 
tion between Sections 11 (a) and 12 (i) 


pointed out (May) 157 
. ——S, 12—See Ibid, S. 11 May) 157 
— S, 18—See Ibid, S. 11 Man 157 
— S, 20 — See Ibid, S. 11 (May) 157 


Transfer of Proparty Act (4% of 1882), 
S. 3, Expl, 1I—Notice of ‘Title —Whether | 
includes notice of part performance 
(Apr) 106 
— 5S, 55 (6) (b) — See Land Acquisition 
Act (1894), S. 30 (July) 217 
+—S. 106 —See also Houses and Rents — 
Bombay Rents, Hotels and Lodging House 
Rates Control Act (57 of 1947), S. 12 (2) 
(Dec) 873 

——S. 106—Notice to quit — Not invalid 
if it is addressed to a lawyer.and the copy 
has been forwarded to the tenant 

` (Mar) 67A 
——S, 106 — Notice to quit — Where the 
notice contemplates termination of ten- 
ancy “by the end of the month of tenancy 
commencing next after receipt of the 
notice,” the notice cannot be said to be 
invalid . (Mar) 67B 
——S. 111—See Tenancy Laws—Bombay 
Tenancy and Agricultural Lands Act 
(1948), S. 25 (2) (Mar) 724 
— S. 114—See Tenancy Laws—Bombay 
Tenancy and Agricultural Lands (Vidar- 
bha Region) Act (1958), S. 30 (1) 

l - (Mar) 81B 
Trusts Act (2 of 1882), S. 9—The English 
doctrine of acceleration of subsequent 
interests—A pplicability in India to trusts 
created by will and to settlements inter 
vivos (Apr) 193 


See Debt Laws. 


Words and Phrases—Alienation” — See 
Debt Laws — Bombay Agricultural Deb- 
tors’ Relief Act (1947), S. 40 (Feb) 43B 


` 


BOMBAY CASES OVERRULED, REVERSED AND DISSENTED FROM ETC., 
; IN A. I. R. 1978 


Diss —Dissented from in; Not-foll=Not followed in; Over.=-Overruled in; Revers.=:Reversed in. 


(1904) ILR 28-Bom 680, Nanchand Khemchand 


v. Venawakom Anna—Diss, AIR 1972 Ker 84 ' 


(Mar), 

AIR 1921 Bom 434—283 Bom L R-250, Vyankat v- 
Onkar — Held overruled by AIR 1889 Bom 66 
EE interpreted in AIR 1972 Raj 241D 
( ct). 

AIR 1922 Bom 83=:24 Bom L R 805, Kashibai v. 
Valibhai—Diss. AIR 1972 J & K 74(A) (Aug). 

AIR 1928 Bom 558=30 Bom L R 1396, Maneklal 
Manilal, In re.—Diss. AIR 1972 All 519B 
(SB) (Dec). 

AIR 1938 Bom 4689—40 Bom L R 935, Ganpatrao 
Ramji Patil v. Jehangir Navroji— Diss. AIR 
1972 Delhi 122B (Jun). 

AIR 1939 Bom 23=:40 Bom L R 989, Parvatibai v. 
Vinayak.—Over, AIR 1972 Bom 88 (Mar). 

AIR 1949 Nag 410=1950 Nag L J 78, Bhulkoo 
Ghala v. Hiriyabai—Held overruled by AIR 
1955 Nag 806 as interpreted in AIR 1972 Raj 
83C (April). 

AIR 1952 Bom 1989—54 Bom L R 230'(S8), Indian 
Stamp Act, In re — Diss. AIR 1972 All 519B 
(SB) (Dec). 

AIR 1952 Bom 463=—54 Bom L R 686, Ramchandra 
Shirlnivas v. Ramkrishna Krishnarao—Over, 
AIR 1972 S C 1401 (Jun). f 

AIR 1953 Bom 278 = 55 Bom L R 40, Tattya 

..  5«Mohayaji Dhomse v. Rabha Dadaji Dhomse 

. —Not foll. AIR 1972 All 337A (Aug). 

AIR 1953 Bom 437=55 Bom L R641 (FB), Bhikha- 
bai Nanabhai v. Chimanlal Maganlal — Diss. 
AIR 1972 Orissa 186C (July). 

AIR 1954 Nag 181-17 Nag L J 63, Shamrao v. 
Motiram—Diss. AIR 1972 Mys 254 (Sep). 

AIR 1955 Bom 182=56 Bom L R 994, Babulal 
Chhaganlal v. Chopda Electric Supply Co. 
Ltd., — Held Impliediy Overruled be AIR 
1964 SC 1598 as interpreted in AIR 1972 Guj 
50 (Apr). 

AIR 1956 Bom 250, Rambhau Ganjaram v» Raja- 
ram Laxman. —,Not Foll. AIR 1972 Ali 
357A (Aug). 

AIR 1960 Bom 315=62 Bom L R 47. Prithviraj- 
sinhji Mansinghji v. Shivprabhakumari— 
Diss. AIR 1972 Guj 174B (Aug). A 

AIR 1963 Bom 42=84 Bom L R 554, Kamalakar 
and Co. v. Gulamshafi Imambhai—Diss. AIR 
1972 Guj 37B (Mar). 

AIR 1963 Bom 54=64 Bom L R 876, Union of 


Indfa v. B. D. Rathi — Over. AIR 1972S C 
172iB (Aug). 


41963) 65 Bom L R 15==1983 Mah L J 309, Mishri-- 


mal Chhogalal v. N. B. Patel—Diss. AIR 1972 
Guj 9B (Jan). : 
(1964) C. A, No. 6 of 1959, D/- 12-8-1964 (Bom), — 
Revers. AIR 1972 S C 899A, B, C (Apr). 
1965) Spl. Civil Appin. No. 1261 of 1963 D/- 
5-1-1965 (Bom)—Revers. AIR 1972S C 306 


(Feb). 4 
41966) S C A No. 928 of 1985 D/. 14-9-1968 (Bom). 
— Revers. AIR 1972 S C 2582 (Dec). 





(1967) Appl. No. 869 of 1967 D/..19-10 1967 
(Bom}.—Revers. AIR 1972 S C 2358,(Nov).4 

(1967) App, Mic. (I C) No. 2 of 1966 D/- 23-8- 
1967 (Bom)—Revers. AIR 1972 S C 1210 
(Jun) 

(1967) Civil Revn. No. 32 of 1°€5 23-2-1967 
(Bom)—Revers. AIR 1972 S C 45 (Jan). 
(1967) Cri. A. No. 1568 of 1967 D/. 21-12-1967 

{Bom).—Revers. ALR 1972 S C 521 (Mar). 
(1987) N. T. lof 1985 D/- 11-1-1967 (Bom), — 
Revers. AIR 1972 S C 2148 A, B (Oct). 


AIR 1967 Bom 210=68 Bom L R 338, Indian 
Coffee Workers Co-op. Stores Ltd. v. Bachoo- 
bhai Cawasji Dhanjeeshaw.--Diss. AIR 1972 
Bom 46F (feb). 
(1967) 1 Lab L J 637 (Bom), Balkrishna Bhiva v. 
ndustrial Tribunal (Syed Taki Bilgrami) ~ 
Revers. AIR 1972 S C171 (Jan). 


1987 Mah L J 145, Mamarde Y. A. v. Authority 
under the Minimum Wages Act.—Revevs. 
AIR 1972 S C 1721 B, C (Aung). 

(1968) Cri, A. No. 667 of 1966,D/.~ 10-6.68 (Bom)— 
Revers. AIR 1972 S C 622A, B (Mar). 

(1968) Cri. App. No. 671 of 1968 D/- 2-7-1968 
(Bom)—Revers. AIR 1972 S C 1797 (Aug). 

1968 Mah L J 185, N. E. L & P' Co. v. M.S. E. B. 
Bombay — Revers. AIR 1972 SC 706 (Mar). 


(1968) 70 Bom L R 487=1970 Mah L J 150, 
Oriental Fire'and General Insurance Co. Ltd. v. 
American President Lines Ltd.— Diss, A I R 
1972 Guj 255 (Noy). 


. (1969) Cri. Appeal No. 790'of 1967 _D/- 24-1- 1969 


(Bom), —Revers. AIR 1972 S C 221 (Jan). 

(1968) 71 Bom L R 402, Bapu Dnyanu v, Sadashiv 
Ramchandra — Over. AIR 1972 Bom 207 
(July). ë 

(1970) Criminal Appeal No. 284 of 1970 and 
Confirmation Case No. 8 of 1970 D/- 24.12. 
1870 (Bom).—Reyers. AIR 1972 SC 656A 
(Mar). 

(1970) Ref. (E. T.) Nos. 284 of 1968 and 19 of 1969 
D/. 9-6-1970 (Bom}.—Reyers. AI R 1972 SC 
1967 (Sep). 

(1970) Sp. Civil Appl, No. 1019’of 1970 Dj/- 6-11 
1879 Nica pia ia AIR 1972 S C 1680 A,B 
(Aug). 

(1970) 72 Bom L R 351=1970 Mah L J 852, 
Sulochana Ganpat v. Madan Dattatraya.— 
Diss. AIR 1972 Bom 184A (Jun). 

(1870) 72 Bom L R 585, State v. Century Spg. &. 
Mfg. Co. — Revers.. AIR 1972 S C 545 (Mar). 

(1071) Spl. Civ. App. No. 619 of 1971 D/- 7-7- 
es (Bom), — Reyers. AIR1972SC 1893 

ep). 

AIR 1971 Bom 106=78 Bom L R 755 (FB), Madho 

Tatya v- Maharashtra Revenue Tribunal— 
Not-F AIR 1972 Guj 251 (Noy). 

(1971) 73 Bom L R 200, P. C. M. (Pvt.) (Ltd.) v. 
Asst. Collector of Central Excise.—Over, AIR 
1972 S C 689 (Mar). 
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Bombay High Court 


AIR 1972 BOMBAY 1 (V 59 C 1) 
MODY AND KAMAT, JJ. 


Raja Bahadur Motilal (Bombay) Mills 
Ltd, Applicant v. Life Insurance Cor- 
poration of India and others, Respondents. 


Appeal No. 155 of 1970, Suit No. 454 
of 1949, D/- 5 and 9-3-1971. 


High Cout d Orders — 
ou High art (Original Side) Rules 
(1957), B. a — enty, 


five per cent of ee eed pr the 
umo of of sale Gales” “otherwise ordered” 
— There can: be an pe naar order — (X= 
Ref:— Civil P. C = (1908), 0 . 21, R. 84). 


(Para 


Tf. the Sorteer desce delice is 
declared the purchaser and he has been 
granted Bee to bid and set-off, then 
even though there be no specifie order 
permitting the set-off against the amount 
of the deposit of 25 per cent. req 
to be made under sub-rule (i) of R. 500-A 
of the Original Side Rules, he is entitled 
to set-off the amount decreed in his 
by the mortgage decree, to the 
extent of that decretal amount first 
against the said deposit of 25 per cent. 


and thereafter against the balance of his . 


purchase price, AIR 1928 Bom 123, Rel, 
on. f (Para 26} 

The conflicting decided cases on the 
question whether the provision for de- 
posit of 25 per cent. under O. 21, R. 84 


is mandatory referred to. The view ` 


-by- thè “Madras and Rajasthan 


taken 
Courts that thè permission granted to a . 


decrée-holder in general terms to bid 
and set-off can be construed, depending 
-on the circumstances of the case, by 


comparing the amount of the purchase . 


price with the decretal amount due to 
the decree-holder purchaser, to include 
a right to set-off even against the deposit 


HO/IO/E48/71/CWM/G 
1972 Bom/1 I G—22 


a edie order permitting set off aa 
the amount-of the deposit of 25 per eee 


i ed; 
AIR 1966 Andh Pra 201, Dissented from; 
AIR 1956 Raj 18 & AIR 1931 Mad 103 
& AIR 1935 Mad 893, Rel. on. 
are (Para 26) 


High Court Rules and Orders — 
Bombay. High Court (Original Side) 
ae laste E. 500-A — Deposit of pur- 

— Mortgagee decree-holder 
slowed to to Pid and set-off — The practice 
to allow the amount, of “estimated costs” 
incurred by the parang & for realising 

his mortgage security to be set-off — 
Not illegal. (Paras 38, 39) 


The etua order for costs subsequent 
to the Decree Absolute for Sale is nor- 
mally made by the Court at the time 
when the Court makes the order confirm- 
ing the sale by ordering all proper costs 
incurred after the date of the Decree 
absolute for sale til and inclusive of the 
confirmation of sale to be tacked on to 
the mortgage claim and to be paid out 
of the net sale proceeds. But when the 
mortgagee decree-holder is given liberty 
to bid and set-off the question of set-off 
costs against the amount of the balance 
of 75 per cent. would arise prior to the 
time when the Court would consider the 
question of confirming the sale. In ab- 
sence of any provision in the Original 
Side Rules providing for recovery of sub- 
sequent costs incurred in realising the 
mortgage security the practice followed 
by the Commissioner's office is to take a 
statement of account. from the plaintiff- 
decree-holder, showing the different 
amounts for principal and interest as 
well as the estimated costs due under 
the decree and allow: er amount of 
estimated costs to be set-off. This pro- 


2 Bom. [Prs. 1-2] R. B. M. Mills v. L, L C, India (Mody J) 


cedure is followed for the’ reason that 
the taxing of costs takes a. considerable 
time after the sale ig knocked down. It 
is quite possible that _ such estimated 
costs as are sought to be ‘deducted by 
the decree-holder may be more or less, 
In order to safeguard the interest of all 
concerned, an undertaking is taken from 
the decree-holder on affidavit stating 
that. if the taxed costs turn out to be 
less than the estimated costs included in 


the statement of account filed by him, 


the difference shall be deposited by him 
after the costs are taxed. Such a prac- 
tice is not in any way, repugnant to or 
inconsistent with any provision of law. 


aras 34, 38) - 


The effect of the practice is to deter- 
mine the amount which is payable under 
sub-rule (ii) of R. 500-A as: and by way 
of the balance of purchase price and it 
is only. that amount so determined which 
is payable within 
non-payment whereof within that time 
the provision of re-sale under sub-r. (iv) 
is attracted. In other words, the quan- 
tum or the amount to which sub-rule (ii) 
applies would by reason ofj the practice 
be the’ balance of the purchase price as 
otherwise ascertained reduced by the esti- 
mated amount of costs. The practice is, 
therefore, not repugnant to any provi- 
sion contained in sub-rule (ii) or sub- 
rule (iv) of R. 500-A. ; (Para ` 39) 

(C) High Court Rules and Orders — 
Bombay High Court (Original Side) Rules 
(1957), R. 500-A (ii) — Extension of time 
for deposit of balance of purchase money 
— Even in a proceeding taken out by 
the mortgagor, the mortgagee can if it 
ig necessary, as and by way of defend- 
ing against the relief asked for in that 
proceeding by the mortgagor request the 
court to extend the time. | (Para 4i) 

(D) High Court Rules and Orders — 
‘Bombay High Court (Original Side) Rules 
(1957), R. 500-A — The discretion to ex- 
tend time for deposit of balance of the 
purchase money, which R.. 500-A_ vests 


in the Chambers Judge, is also available 


to the Court hearing an appeal against 
the order of the Chamber Judge. 
.. | (Para 41) 
(E) High Court Rules and Orders — 
Bombay High Court (Original Side) Rules 
(1957), R. 500-A — The time for payment 
of balance of the purchase money can be 
extended even after the expiry of the 
prescribed period of thirty days in view 
of the wide power conferred by- R. 310 
— (X-Ref:— Rule 310). 
Cases Referred: 
(1966) ATR 1966 Andh 
(V 53) — (1964) 2 Andh WR 430, 
Sivaraya v. Lingareddi_. j 
(1959) AIR 1959 Madh Pra 115 
(V 46) = 1959 Jab LJ 238, ` 
hanlal v. Kothari Jothmal 


thirty days and to the 


ALR. 


(1956) AIR 1956 Raj 18 (V 43)= , 
1956 Raj LW 124, Kanhaiyalal - 
v. Sansmal E 23 

(1954) AIR 1954 SC 349 (V 41)= 
57 Bom LR 10, Manilal Mohan- 
lal v. Sardar Sayed Ahmed 18 

(1935) AIR 1935 Mad 893 (V 22)= 
42 Mad LW 564, Murugappa v. 


Ramasami , : 
(1931) AIR 1931 Mad 103 (V 18)= 
1930 Mad WN 568, Bhyraraju 


Ramaraju v. Lakshmiah 
(1928) AIR 1928 Bom 123 (V 15)= 
52 Bom 459, Vrajlal Jivandas.- 
v. Venkataswami Lingaya 46 
{1922) AIR 1922 PC 336 (V 9)= 
25 Bom LR 630, Radhakrishna 
v. Bisheshar Sahay 18 


D. R. Dhanuka with D. R. Zaiwala, 
for Applicant; G. A. Thakkar with S. T. 
Tijoriwala (for No. 1) and M. S. Sanghavi 
(fot No. 3), for Respondents; V. G. Pittie, 
Respondent No. 2 in person. 


MODY, J.: (5-3-1971): This is an ap- 
peal against the Order dated 2-11-1970 
made by Mr. Justice Nain as Chamber 
Judge dismissing the appellant's Chamber 
Summons dated . 12th .October 1970, the 
reliefs prayed whereby we will set out 
a little later. ; T 
. 2% The appellant which. was the 
owner of an immoveable property in 
Bombay, mortgaged that property in 
favour of the first respondent by an 
Indenture of Mortgage dated 20th April 
1946. The second respondent, who has 
at all material times been a director of 
the appellant Mills guaranteed the said 
mortgage debt. Thereafter, the appel- 
lant created a second mortgage on that 
property in favour of the third respond- 
ent. The first respondent thereafter filed 
a suit, being suit No. 454 of 1950 in this 
court for realising the debt and the’ se 
curity under the said Mortgage making 
the appellant and respondents Nos. 2 and 
3 as defendants to that suit. On the 9th 
of August 1949 a Preliminary Mortgage 
Decree was passed’ and thereafter on the 
28th of June 1950 a Decree absolute for 
sale was passed. Under the decree ab- 
solute for sale liberty was given to the 
first respondent to. bid and set off the 
purchase money against the debt declar- 
ed due to it under the Mortgage Decree, 
Thereafter there followed eighteen in- 
fructuous auction sales. The nineteenth 
auction sale was held on the lith of 
September 1970 where the first respond- 
ent’s bid of Rs. 20,00,000/- was accepted 
by the Commissioner subject to the sanc-. 
tion of the court. Although the condi- 
tions under which: the auction sale was 
held required a deposit being made of 
25 per cent. of the purchase price, no 
deposit was made. The purchase price 
well exceeded the amount due to the first 


25 


v 


1972 


respondent under the. Decree absolute for 
sale and the first. respondent paid the 
amount of the excess to the Commissioner 
after retaining out of the said amount a 
sum of Rs. 75,000/- being its estimated 
costs of the suit and of. the sale. The 
appellant thereafter took out the said 
Chamber summons praying that it D 
be declared that there was no sale in 

favour of the first respondent which in 


- other words means that the sale was a 


-nullity and -that the said sale be set 
aside. Mr. Justice Nain dismissed that 


3. Before dealing with the rival 


, contentions of the parties, it is necessary 


to first set out all the necessary facts 
in greater detail. ; 

4. .The Preliminary Mortgage 
Decree declares that on the date of that 
Decree there was payable by the ap- 
pellant to the first respondent an aggre- 
gate sum of Rs. 11,44,617.75, grants to 
the appellant six months” time for re- 
demption, makes a further declaration in 
respect of further interest till the date 
fixed for redemption, declares that there 
shall also be payable “the costs of the 
suit when taxed as between attorney and 
client and noted in the margin” thereof 
and simple interest on such costs at the 
rate of four per cent per annum from the 
.date of the Decree till payment and then 
further declares the amount then due 
and payable to ‘the third respondent 
under the Second Mortgage. That. Decree 
also contains a decree against the second 
Tespondent for the amount mentioned in 
the Decree as payable under his puar- 
antee to the first respondent. | 

5. No amount whatever’ having 
been paid in respect of the Preliminary 
Decreé, the said Decree Absolute for sale 
was passed. Under that decree the first 
respondent was given liberty “to bid at 
the said sale and that in the event of 
the plaintiffs becoming the purchasers of 
the said immoveable property they ‘be 
at liberty to set-off the amount of the 
purchase money against the amount due 
to them under the said consent Prelix 
minary Mortgage Decree and “the costs 
hereinafter mentioned”. The costs men< 
tioned after the above clause were a sum 
of Rs. 220/- being the costs of the Notice 
of -Motion for obtaining the said Decree 
absolute for sale. The said several auc< 
tion sales were held subject to certain 
terms and conditions of sale. The 
eighteenth auction sale was -held in 
September 1966 and condition No. 5 in 
respect of that sale. provided as follows: 

"The plaintiffs and the third: defend- 
ants have been given liberty to bid. The 

other than the plaintiffs .shall 


R..B. Mills v. L. L C, 


India (Mody J.) [Prs. 2-7] Bom. 3 


at the- time.of sale pay a deposit of 
twenty five per cent. of the amount of 
his purchase-money to the commissioner, 
otherwise the property shall be again 
immediately put up and re-sold on ac- 
count and at the risk of the defaulting 
purchaser who shall be liable to make 
good any deficiency thereby caused but 
shall not be ‘entitled to any excess in 
price obtained on such resale.” 
In respect of the next ie, nineteenth, 
auction sale the said terms and. condi- 
tions of sale were adopted but with cer- 
tain changes: made therein. So far as 
the said condition No. 5 is concerned, the 
only change was that the words “other 
than the plaintiffs’ were omitted. . 
6. The said nineteenth auction sale 
was held on the 11th of September 1970 
by the Commissioner of this Court, As 
is usual the Commissioner bas made his. 
Minutes as to what transpired at the said 
auction sale. The Minutes show that no 
outsider bidder at all was present at the 
said auction sale. On behalf of the first 
respondent a -bid was given of Rupees 
18,00,000/- but was.later raised to Rupees 
20,00,000/-. In the absence of any com- 
peting bid the fact that the bid of 
Rs. 18,00,000/-, was raised to Rupees 
20,00,000/- shows from common experi- | 
ence that the Commissioner must have 
refused to accept the bid of Rs. 18,00,000/- 
as being below the reserve bid fixed’ for 
the auction. It may..be stated here that 
in sales by auction by the Commissioner ` 
the reserve bid ig - by the Commis- 
sioner, but when it is necessary to be 
reduced it is reduced by the Chamber 
Judge and all the. reserve bids, whether 
fixed by the Commissioner or by the 
Chamber Judge, are never divulged. The 
Commissioner has recorded in his minutes 


‘that he accepted the bid subject to the 


sanction of the court and thereafter “No 
deponi is taken from the L. I. C. as the 
L. I. C. has been permitted by the Court 
to bid’ and set-off their claims against 
the sale price. The plaintifis are direct- 
ed to pay the balance of the purchase 
price after deducting. the amount of set- 
off together with the amount of stamp 
duty -payable on the conveyance to be 
executed or on the sale Certificate to be 
issued within 30 days.” As recorded in 
the Minutes, the first respondent has not 
deposited the sum of Rs. 5,00,000/- being 
the 25 per cent, of its purchase price of 
Rs. bg 00,000/-. 

Thereafter on 30th September 
i970" the Attorneys for the first respond- 
ent addressed a letter to the Commis- 
sioner. The letter states that the amount 
due to the first respondent, as at the date 
of the sale for principal and interest was 
Rs. 16,13,163.21 and that in addition, a 
further amount would also be due ‘to it 
for costs, It then states that the suit 
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was of 1949 and considerable costs had 
been incurred, including the costs of 
eighteen auction sales, and that taxation 
of all such costs would take a long time 
and net therefore ‘the first respondent 


estimated the costs at Rupees 
75 DUA The letter then requests that 
the first respondent may be allowed to 


add the sald estimated costs to the afore~ 
said sum of Rs. 16,13,163.21 making the 
total sum of Rs. 16,88,163.21. The letter 
then states that the costs would be got 
taxed or settled in due course and that 
if they exceeded the said sum of Rupees 
75,000/- the first respondent would re~ 
cover the excess amount from the com- 
missioner from the amount to be deposit~ 
ed with him but in case the taxed costs 
were less than the estimated costs, the 
first respondent would: make a further 
deposit of an additional sum and would 
five to the Commissioner an undertaking 
that in case the taxed costs were less 
than the said sum of Rs. 75,000/- it would 
pay to the Commissioner the balance. It 
contains a further statement about the 
amount of stamp duty which is not re- 
levant to this appeal . The letter con- 
tains certain calculations and a statement 
that the amount payable by the first res- 
pondent to the Commissioner would be 
Rs. 5,00, pa 79. 


8. e first respondent thereafter 
fled E the Commissioner an aff- 
davit dated 5th October 1970 of Bodhraj 
Bhanda, by the fourth paragraph whereof 
the first respondent gave an undertaking 
to pay to the Commissioner whatever 
balance may be found due and payable 
by it in respect of the said costs in case 
the said costs were found to be less than 
Rs. 75,000/~ on taxation by the Taxing 
Master of this Court. Thereafter the 
first respondent through its Solicitor paid 
to the Commissioner the said sum of 
Rs. 5,00,556.79. 


9, In support of the appellant's 
contention that the sale is no sale 
law or that the sale. should be set aside, 
Mr. Dhanuka, its learned counsel con- 
tended that under the relevant provisions 
of law, it is a mandatory requirement 
firstly, that the 25 per cent. of the pur- 
chase price must be deposited at the 
time of the sale and secondly that the 
whole balance of the purchase price 
must be paid to the Commissioner within 
thirty days from the date of the sale. 
He contended that the first respondent, 
however, did not make the said deposit 
of. 25 per cent or any part thereof, nor 
did the first respondent pay the amount 
of Rs. 75 per cent balance in full, but 
deposited such amount after retaining the 
said sum of Rs. 75,000/-. . 


10. In support of his bontentton 
Mr, Dhanuka relied upon Rr. 500-A and 
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497 of the Rules of this Court applic- 
able on its Original side, which rules are 
hereinafter referred to as “the Original 
Side Rules”, 
The said Rule 500-A provides 
as under:— 

“500-A (:— When immoveable pro- 
perty is to be sold unless otherwise 
ordered or agreed to by the parties, not 
less than twenty five per cent of the 
purchase money shall be deposited with - 
the Commissioner at the time of the 


e. 

(ii) The balance of the purchase 
money, or so much thereof as may be 
payable by. reason of any set-off to which 
the purchaser may be entitled, together 
with the amount of stamp-duty payable - 
on the conveyance to be executed or on 
the sale certificate to be issued, shall 
unless otherwise ordered, be paid by the 
purchaser to the Commissioner within 
thirty days from the date of the sale 
The Judge sitting in Chambers may for 
special reasons, extend the time for pay- 
ment on such conditions as to payment 
of interest or otherwise as to the Judge 
may seem fit. If the Judge extends the 
time the provisions of Cl. (iv) shall not 
come into operation until the expiry of 
the extended time. (iii) in default of 
payment of the deposit mentioned in sub- 
rule (i) the bid of the person who would. 
otherwise have been declared the pur 
chaser shall be rejected and the pro- 
perty shall forthwith be resold. (iv) In 
default of payment of the amounts men- 
tioned in sub-rule (ii) within the period 
prescribed therein, the deposit may, if 
the Judge thinks fit, after defraying the 
expenses of the sale, be forfeited to the 
Government, and the property shall be 
resold and the defaulting purchaser shall 
forfeit all claims to the property or to 
any part of the sum for which it may 
subsequently be sold. (v) Any deficiency 
of price which may arise on a resale by 
reason of the purchaser’s default and all 
costs and expenses occasioned by such 
resale shall be recoverable from the de- 
faulting purchaser under an order to be 
obtained from the Judge in Chambers. 
The Judge may direct the defaulting 
purchaser to pay interest at such rate 
from the date of default and on such 
amount as to the Judge may seem 
just.” 

12, The said Rule 497, in so far 
as it is material, provides that when im- 
moveable property is to be sold, the 
conditions shall be adapted to the state 
of the title to the said property and that 
the conditions of sale shall be in Form 
No. 151 or Form No. 152 as the case 
may be with variations as the circum- 
stances of each case may require, 

13. Mr. Dhanuka contended that 
under sub-rule (i) of the said Rule 500-A 
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the 25 per cent. deposit must be made 
on the date of the sale “unless otherwise 
ordered or agreed to by the parties”, but 
there was no such specific order “other- 
wise ordering” nor was there anything 
“otherwise agreed to by the parties.”: He 
Pointed out that there was such a pro~ 
vision contained in the said old Condi~ 
ton No. 5 applicable to the eighteenth 
sale, but that in the revised condition 
No. 5 applicable to.the last sale such a 
provision was from éondition 
No. 5 by deleting the words “other than 
the plaintiffs.” He contended that this is 

Mr. Thakkar, the 


contended that this 
condition No. 5 was due to the fact that 
between the two dates of the said old and 
new conditions, the Original Side Rules 
were revised, certain Rules were deléted 
and the said New R. 500-A was introduc- 
ed and that it is because of that reason 
that it was considered to be unnecessary 
and redundant to retain the words “other 
than the plaintiffs” as liberty to bid and 
set-off given to the first respondent impli-~ 
ed that the first respondent could set-off 
the mortgage debt against the amounts of 
both the deposit of 25 per cent and the 
payment of the balance of 75 per cent. 

14, Now under Rule 500-A_ @} 
deposit is not to be made if it is other- 
wise ordered or it is so agreed. Whether 
the omission. from the new Condition 
No. 5 of the’ said words “other than the 
plaintiffs” be a deliberate departure as 
contended by Mr. Dhanuka or it be due 
to having been made on the ground that 
it was considered to be unnecessary and 
redundant as contended by Mr. Thakkar, 
it is clear that there is no specific agree. 
ment between the parties dispensing with 
the requirement of the 25 per cent. de- 
posit in case the. first respondent became 
the purchaser. -As' there is no such 
agreement between the parties, it has 
next to be ascertained. whether it has 
been “otherwise ordered.” 

15. Mr. Thakkar contended that 
the liberty to set-off granted to the first 
respondent by the Decree Absolute for 
sale must be construed as having been 
“otherwise ordered” by the Court as con- 
templated in sub-rule (i) of R. 500-A 
either expressly or, in any event implied- 
ly. In our opinion, it is obvious that 
there ig no such express order made by 
the Court. Mr. Thakkar also relied upon 
the said Minutes of the Commissioner 
dated lith September 1970 and argued 
that it was such an order. These Minutes 
are what they purport to be Le, a res 
cord of what transpired. at the meeting 
beforé, the oner when it says 
that no deposit was taken from the first 
respondent. The Minutes merely record 
a statement of fact and do not amount 
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to an order with the deposit 
of 25 per cent. It is a statement of fact 
and not an order, It is, therefore, un- 
necessary to decide whether the commis- 
sioner has or does not have the power to 
“otherwise order”, Le. to make an order 
dispensing with the requirement of sub- 
rule (i) of Rule 500-A for a deposit of 
25 per cent. It must, however, be borne 
in mind that sub-rule (i) of Rule 500-A 
does not’ specifically provide that suc 
“otherwise ordered” must be a specifi 
order. There can, therefore be an im-| | 
plied order. In our opinion; in a sale 
under a Mortgage Decree when an order 
is made under the Original Side Rules 
giving liberty to the mortgagee decree- 
older to bid and set-off, the liberty to 
set-off would imply that to the extent 
of the amount of the set-off it “other- 
wise orders” as contemplated by the sub- 
rule (i)' unless, of course, the order con- 
tains a contrary or inconsistent provision. 
These sales are in pursuance of a Mort- 
gage Decree and not a simple money 
decree. The provision in the said sub-r. (i) 
for deposit of a substantial part like 23 
per cent. of the Purchase price together 
with the provision for its forfeiture, has 
made with he obvious peas of 
guarding against s being given a 
person who is declared to be a purchaser 
but who does not intend to complete his 
or is incapable of completing 
or subsequently wants to 


purchase 
-unjustifiably back out of his purch 


ase. 
When the panan is the holder of the 
decree an the decree is a mortgage 
Decree, the Decree in his favour is by 
itself a security. Moreover even when 
liberty to set-off has been ordered thel 
court has the power till the sale is con- 
firmed to order the purchaser to bring 
the purchase money or the necessary part 
of it into court and the fulfilment of 
such an order by the Mortgage decree- 
holder purchaser is secured by his Mort- 
gage Decree itself. l 


with be resold and that this also shows 
deposit is 
mandatory. In our opinion, it is not 
necessary for us to decide whether this 
provision is or is. not. mandatory be= 
cause, even if the provision’ of sub-r. 

for making the deposit were to be h 

to be mandatory ag contended by Mr, 


does not specifically require 
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Dhanuka, sub-rule (i) itself creates two 
exceptions, one of which is when ft is 
“otherwise ordered.” Such a provision 
would be an exception to what Mr. 
Dhanuka contended is a mandatory pro- 
vision. In our opinion, as sub-rule (i) 
that an 
order, in order to hold that it has so 
“otherwise ordered”, must do so expres- 
sly, it can be held to be of that nature 
even if it can’ be held to so order even 
by implication. The Decree’ Absolute for 
sale in the case before us permits. set- 


off for the full decretal amount. It does 


‘extent of the-amount of 


not appeal to reason or to ‘commonsense 
that when the auction purchaser is him- 
self the holder of a Mortgage. Decree in 
his favour and it is the same court which 


‘has passed that decree which is selling 
the property and the decree is a Mort- 


gage Decree with the result that to the 
e decree no 
question of rateable ‘distribution bet- 


ween the attaching creditors of the mort- 


gagor can possibly arise; the set-off should 
be confined to the payment only of the 
balance of the purchase price, but should 
not be extended to the initial deposit of 
25 per cent. We are of the opinion that 
the permitted set-off must extend to the 
entire purchase price, ie,’ to both the 


- Initial deposit of 25 per cent and also 


the subsequent payment of the balance 
but only to the extent of the amount of 


-the decree and that when the Court made 


- deposit 


the order permitting such ‘set-off it has 
impliedly ordered ‘that the mortgagee 
decree-holder purchaser is not required 
to make the deposit of' 25 per cent. We 
have reached this conclusion as a matter 
of interpretation of the order, le, the 
We. are, how- 
i this con- 
clusion is in accordance with what ap- 

rs to be the interpretation put on if 

the practice of this: Court extending 
over a long period: These sales are ef- 
fected through the Commissioner of this 
Court who is a: permanent officer of the 
Court assigned the work of effecting such 
sales and he is not a Commissioner ap- 
pointed only for effecting an individual 
such sale. He would normally ascertain 
his office practice and follow it. In this 
case the Commissioner has, as seen 
earlier, stated that he has not taken the 
as first respondent has been 
granted liberty to bid and set-off. In 
the natural course of his ‘work = and ‘in 
the background of the knowledge which 
he has acquired the word which he has 
used is “taken.” It suggests that because 
of the -liberty to. bid and set-off he did 
not even ask for the deposit of 25 -per 
cent. of the purchase price being ‘made. 
One of the cases cited: before us but in 
another connection, was the judgment 
delivered by Martin, C. J. on behalf of 
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the Division Bench of this High Court in. 
Vrajlal Jivandas v. Venkataswami 


Lingaya, (1928) ILR 52 Bom 459 = (AIR 
1928 Bom 123). It concerns a sale by 
the Commissioner of this court of an 
immoveable property. under a. Mortgage 
Decree under -which the Mortgagee 
decree-holder was given liberty to: bid 
and set-off and the mortgagee, he- being 
the highest bidder, was declared the pur- 
chaser. The portion of the : Judgment 
at page 463 of the Report (ILR Bom) = 
(at pp. 124-125 of AIR) refers to the 
certificate issued by the Commissioner 
in respect of -that sale.. The commis- 
sioner certified that at the sale the plain- 
tiffs. in that suit were “the highest 
bidders for and were, subject to confirma- 
tion by this court, declared the purchasers 
of the said property at the price: or sum 
of Rs. 1,45,000/- and that I have allowed 
them to set off the said sum of Rupees 
1,45,000/- against an equivalent part of 
the amount. due to them under the said 
pr i decree.” It is obvious from . 
this certificate that the Commissioner 
allowed the entire amount of the ‘pur 
chase price ie., both the amount of the 
deposit of 25 per cent. and the balance 
amount to be set-off against the amount. 
due under the mortgage decree without 
taking a deposit of 25 per cent, of the 
purchase price. ; 

_ Il. _ Mr. Dhanuka drew our: atten- 
tion to Rules 72, 84 and 85 of Order 31 
of the Code -of Civil Procedure. Now 


it must be remembered that under Sec-. - 


tion 129 of the Code of Civil Procedure 
this High’ Court is entitled to make Rules 
to regulate its own procedure: in 
exercise of its Original Civil Jurisdiction 
as it shall think fit and that this High 
Court has, as a- matter’ of- fact, made 
the said Original Side Rules. The pro- 
cedure on the Original side of this High 
Court is governed by the Original Side 
Rules and not by the provisions of the ` 
Code of Civil Procedure to the extent 
that there are provisions in the Original 
Side Rules. In view of Section 129, Mr. 
Dhanuka himself stated that the pro- 
visions under Order 21 would not apply 
to-sales of immoveable properties ‘by the 
Commissioner of this Court. He how- 


- ever, stated that he would refer to the 


Rules in Order 21 which contain similar 
provisions only for the purpose of com- 
parison of their contents and the inter- 
pretation put on them by decided cases. 
On the topics dealt with by the said 
three Rules of Order 21 there are specific 
provisions made in the Original Side 
Rules, and particularly in the said ` 
Rule 500-A. Order 21 applies to sales 
of properties both moveable and im- 
moveable attached in execution of simple 
Money decrees and also to sales under 
mortgage decrees. Rule 449 of the Ori- 
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ginal Side Rules containg the ‘procedure 
for -attachment and sale in execution not 
only of moveable, but also. of immove- 
able properties, Le. to sales in execution 
of simple money decrees and provides 
that the sale shall be by the sheriff. In 


the case of mortgage decrees it is R. 491 


which applies and ae provides that the 
gale shall be by th oner of 
this Court and a different set of Rules, 
including the said Rules 497 and 500-A. 
apply. Mr. Dhanuka conceded and has, 
as & matter of fact, eae on the basis, 
that it is the Original Side Rules which 
apply and not Order 21. Ta our opinion, 
no useful purpose would be served by 
referring to all. the decided cases cited 


at the Bar relating to the said Rr. 72, 84. 


and 85 of O. 21 of the Code of Civil 
Procedure, for determining ‘whether the 
requirement in, respect of the deposit of 
25 per cent. is or is not mandatory be- 
cause those decisions do not construe the 
provisions of the relevant -Original Side 
Rules. Nonetheless, we will refer to 
some of the decided cases cited on either 
side on the point whether the provision 
for gepos of 25 per cent. under R. 84 
of O 24, bse Gr ches not. baan Beldi toba 
mandato Ory. : 

(9th March 1971), . 

18. Mr. Dhanuka in this behalf 
first relied ripe a Judgment of the 
Supreme Court in Manilal Mohanlal v. 
Sardar Sayed Ahmed, 57 Bom LR-10 = 
(AIR 1954 SC 349) and. particularly uvon 
the following paragraph therefrom. ap- 
pearing at p. 16 (of Bom LR) 
p. 351 of AIR) which reads:— 


“The provision regarding the deposit 
of 25 per cent. by the purchaser other 


than. the decree-holder is mandatory as. 


the Janguage of. the rule suggests. The 
full amount ‘of the purchase money must 
be paid within-fifteen days from the daté 
of the sale but the decree-holder. is: en- 
‘titled to the advantage of a set-off The 


provision for payment is however, man- . 


datory (Rule 85). If the payment is not 
made within the period of fifteen days, 
the court has the discretion to forfeit 
the deposit, and there the discretion: ends 
but the ies of the Court to re-sell 
the property is imperative. A further 


consequence of non-payment is that. the - 


defaulting purchaser forfeits all claim to 
the property (Rule 86).” 

‘He contended. that this passage shows 
that the provision regarding the deposit 
of 25 per cent, under Rule 84 and the 
payment of the balance of 75 per ‘cent. 
under. Rule 85 is mandatory. Mr. 
_Dhanuka’s argument, however, does not 
take due notice of what the Supreme 
Court has said, viz, that these observa- 
tions apply to a purchaser “other than 
the decree “holder: ” Jt is clear that the 
Supreme Court. has not said,.nor had it 
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an occasion to say -that when the pur- 
chaser :i8- a decree-holder the require- 
ment of the deposit of 25 per cent. under 
Rule 84 is mandatory. -In the paragraph 
immediately preceding the pampo pa 
quoted above, the Supreme Court, 

onakyaing the scheme of Rules 72, 84- “and 

85 of Order 21 has observed:— 


< The scheme of the rules quoted 
above may be shortly stated. A decree- 
holder cannot purchase property ‘at the 
court auction in e on of own” 
decree without the express permission of 
the Court, and that when he does so with 
such permission he ig entitled to a set- 
off but if he does so without such per- 
mission then the Court has a discretion 
to set aside the sale upon the applica- 
tion by the judgment-debtor or any other 
person whose interests are affected by _ 
the sale (Rule 72). Asa matter of pure 


-construction this provision is obviously 


directory and. not mandatory: See Radha 
Krishna v..-Bisheshar Sahay, (25 Bom LR 
630) = (AIR 1922.PC 336). The moment 
: person is declared to be the purchaser, 

e is bound to deposit 25 per cent. of 


the purchase-money ues he happens 
in which case — 


to be the decree-holder, 
ee Ot ee 
so 


This quotation clearly. pows i that accord- 
ing to the Supreme Court the provision 
about the deposit of 25 per cent. when 
the p r is a decree-holder “ig ob- 
viously directory and not mandatory.” 


19. | Mr. Dhanuka also relied upon 
a judgment of a single Judge of the 
Madhya’ Pradesh High Court in Kishan- 
lal v. Kothari Jothmal, AIR 1959 Madh 
Pra 115. This judgment is not helpful 
to determine. whether the provision about 
the deposit of! 25 Per cent. is mandatory 
or is only directory. The ~ only point 
which arose Pag consideration in that 
case was as to what was the point of 
time at which the sale in execution pro- 
ceedings becomes legally effective and it 
was held that it becomes effective when 
the sale.is confirmed that the sale be- 
comes absolute and legally effective and 
that till then the sale does not become 
complete and legally effective. 


20. The third case relied upon by 
Mr. Dhanuka was also a judgment of 
a Single Judge of the Andhra Pradesh 
High. Court in Sivraya:v. Lingareddi, 
ATR 1966 Andh Pra 201. Mr. Dhanuka’s 
contention is that this Judgment holds 
that a decree-holder who has been grant- 
ed liberty. to bid and set-off under the 
provisions of Rule 72 of Order 21, pur- 


` chases the property, the order granting 


the set-off does not necessarily imply 
that he hag been given liberty to set-off 
even against the deposit of 25 per cent., 
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required to be made under Rule 84 of 
Order 21 and that there should be a 
specific order granting liberty to set-off 
for the amount of the deposit of 25 per 
cent 


our opinion, out of these 
jae relied upon by Mr. 
Dhanuka it is only the said judgment of 
the Andhra Pradesh High Court which 
holds that the requirement’ of the de- 
posit of 25 per cent. is mandatory even 
in the case of the purchaser. being a 
decree-holder and that unless there is a 
specific order to the contrary, he is 
bound to make that deposit of 25 per 
cent. in spite of liberty to bid and set- 
off having been given to bim in general 
words. 

22. Mr. Thakkar, in his turn re- 
led upon three judgments, one of the 
Rajasthan High Court ‘and: two of the 
Madras High Court to which we will 
presently refer. 

23. The Rajasthan High | Court 
judgment is a judgment ‘of Wanchoo, 
C. J. who delivered the judgment -on 
behalf of a Division Bench in Kanhaiyalal 


v: Sansmal, AIR 1956 Raj 18. The judg- 


ment holds that reading Rules 72 and 84 
of Order 21 together it is clear that 
where a decree-holder is permitted to 
bid at an auction, there is an implied 
dispensation also that he need ‘not de- 
posit 25 per cent. of the purchase money 
unless the sale price is more than the 
decretal amount, t where the sale 
price is more than the decretal amounts, 
the decree-holder must deposit the excess 
up to 25 per cent. of the purchase money, 
depending upon the excess: of. the e 
price over the Tan amount and that 
there is no sense in insisting upon the 
decree-holder depositing 25: per cent of 
the purchase money, Parn ‘the purchase 
money is less than or only equal to the 
decretal amount. This judgment -takes a 
view contrary to that taken in the above 
Andhra Pradesh High Court judgment 
and holds that the requirement of the 
deposit of 25 per cent. can be implied 
in the circumstances mentioned in the 
judgment even though the order for set- 
off is in general words and does not 
specifically refer to the requirement of 
the deposit of 25 per cent. The observa- 
tions in this judgment requiring the 
deposit. of 25 per cent, to be made to 
the extent mentioned in the judgment 
when the sale price exceeds the amount 
of the decree held by the decree-holder 
purchaser, it should not go unnoticed 
have been made in the case of the holder 
of a simple money decree fai not a 
mortgage decree. as in the case 
of a mortgage decree in the case of a 
sale in execution of a simple money 
decree the complication of ‘rateable dis- 
tribution can arise and would require 
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consideration. ‘The second point which 
would also have to be borne in: mind is, 
firstly, that the sale in execution follow- 
ing an attachment may be made by a 
Court other than Court which passed 
the money decree and secondly that the 
money decree may or may not if the 
sale falls through be recoverable and is 
in that sense unsec e as in the 
ease of a mortgage decree. where the 
amount is, at least to the extent of the 
mortgage security, secur 


The second judgment relied 
by Mr. Thakkar was that of a 
Single Judge fn Bhyraraju Ramaraju v. 
Laks AIR 1931 Mad 103. The 
Judgment holds that where the holder 
of a money decree who has been given 
permission to bid and set off is declared 
the purchaser, if the amount of his 
decree be equal to or less than the pur- 
chase price, he need not make the deposit 
of 25 per cent. nor pay the balance, but 
that if the sale price exceeds the amount . 
of his decree, he can be called upon. to 
deposit the difference only at the time 
when he is called upon to pay the balance 
under Rule 85 of Order 21, unless, of 
~course, his decretal amount is not sufi- 
cient to cover even the deposit of 25 per 
cent., in which case he must deposit the 
‘short-fall in his decretal amount as com- 
pared with the deposit of-25 per cent. 


25. The third judgment relied 
upon by Mr. Thakkar was the judgment 
of a single. Judge. of the Madras High 
Court in Murugappa v. AIR 
1935 Mad 893. This judgment also is to 
the same effect as the other judgment of 
the Madras High Court in the above 
case of AIR 1931 Mad 103. , 


26. The provisions of the relevant 
rules of Order 21 were relied upon by 
Mr. Dhanuka only by way of a help 
when construing the provisions of 
Rule 500-A. We have already -pointed 
out the difference between the two pro- 
visions and the cases where they can 
apply. None-the-less even the judg- 
ments relating to the relevant rules under 
Order 21 do not hold that the require- 
ment as to the deposit of 25 per cent. is 
mandatory. The judgment of the rida 
Court does not so hold, nor do. the said 
other: judgments, except the said judg- 
ment of the Andhra Pradesh High Court. 
The judgments of the Rajasthan and 
Madras High Courts show that permis- 
sion granted to a decree-holder in gene- 
ral terms to bid and or can be con- 
strued, depending on the circumstances 
of the case, by comparing the amount of 
the purchase price with the decretal 
amount due to the decree-holder pur- 
chaser, to include a right to set off even 
against the deposit of 25 per cent. And 
that for the latter purpose there need 
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-fnot necessarily be a specific order per- 
mitting set-off against the amount of the 
pee of 25 per cent. The view taken 

the Rajasthan and the Madras High 
urts is, -with respect to all the judg- 
ts referred to taken 









commonsense. Needless to 
that view gah greater strength when 
the sale is in pursuance of a decree ab- 
solute for sale in a mortgage suit and the 
decree-holder is the purchaser. We, 
therefore, hold that if 


in his favour by the 
mortgage decree, to the extent of that 
decretal amount first against the said 
deposit of 25 per cent. and thereafter 
against the balance of his purchase price. 
We accordingly hold that in this case 
before us the first respondent was entitl- 
ed. to set-off its mortgage claim, which 
exceeded the amount of the deposit of 
25 per cent. provided for under sub-r. (i) 
of Rule 500-A of the Original Side Rules, 
and that it was, therefore, not bound to 
make the said deposit of 25 per cent. We 
‘must, therefore, hold, which we do, that 
the sale is not an invalid sale, nor can 
it be set aside on the first ground urged 
by Mr. Dhanuka. 


27. It should be noted that Mr. 
Thakkar had contended that even if the 
sale were to be held to be invalid or it 
were to be set aside on the ground that 
the first respondent was under an obliga- 
tion to make the deposit of 25 per cent, 
but it failed to do so, the appellant had in 
the present case waived the said require- 
ment of the deposit of 25 per cent. In 
view of the conclusion which we have 
reached, it is unnecessary 
decide this contention of the first res- 
pondent about waiver. 


28. We will now turn to the se- 
cond contention urged by Mr. Dhanuka. 
He contended that under the requirement 
of sub-rule (ii) of Rule 500-A the first 
respondent was bound to deposit an 
amount of the full balance of 75 per 
cent., without deducting therefrom the 
said sum. of Rs. 75,000/- which the first 
an has in fact deducted for its 

as estimated by it. He contended 
feat’ on this ground also the sale is an 
invalid sale and is in any event liable 
to: be set aside, Í 

29. Now the preliminary decree, 
in so far ag it concerns the first respond- 
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ent, declares that there was due to the 
ist respondent at foot of the mortgage 
an aggregate sum of Rs. 11.44.617.75 for 
principal and interest as at the date of 
the decree and further compound in- 
terest at the rate of four and a half per 
cent per annum with yearly rests from 
the date of decree till the date fixed for 
redemption and thereafter at the rate of 
four and half per cent per annum till 
Payment and “the costs of the suit when 
taxed as between attorney and client 
and noted in the margin hereof” with 
simple interest on such costs at the rate 
of four per cent per annum “from the 
date of the decree” till payment. It 
ig clear that the costs awarded by the 
Decree to the first respond- 
ent are the costs of the suit till the date 
of the Preliminary Decree. The Preli- 
minary Decree ig silent as to the first 
respondent’s ‘costs subsequent.to the pre-. 
Decree. To that provision for 
costs the Decree Absolute for sale adds 
a sum of Rs. 220/- for costs, being thd 
costs of obtaining the Decree Absolute 
for sale. The amount of Rs. 75,000/-, 
which the first respondent retained with 
it when paying the amount of the balance 


‘of the purchase price, admittedly repre- 


sented not only the costs covered by the 
Preliminary Decree and the Decree ab- 
solute for sale, but also the subsequent 
costs which related to the sale of the 
property, and according to Mr. Thakkar 
also the costs which the first respondent 
as mortgagee had to incur in respect of 
another suit, the costs whereof were . 
ordered to be costs in the mortgage suit. 


30. Now Mr. Dhanuka advanced 
five arguments In support of his said 
second contention. His first argument 


“was that under the Preliminary Mort- 


gage Decree, the costs of the suit become 
payable only when they are taxed and 
noted in the margin of the decree, but 
that they have not been taxed much less 
noted in the margin of that decree, His 
second argument was that nelther of the 
two Decrees on their wording entitled the 
first respondent to costs other than the 


_ costs of the suit up to the date of the 


preliminary decree and the said sum of 
Rs. 220/-. His third argument was that 
neither of the two decrees, nor even the 
Original Side Rules, provide for a set- 
off being made for the costs subsequent 
to the decree absolute for sale which 


‘have not even been ordered to be paid. 


His fourth argument was that in any 
event there can be no set off in respect 
of estimated costs as the same are not 
an ascertained sum. His fifth argument 
was that no data whatever has been fur- 
nished by the first respondent to show 
how the first respondent estimated the 
costs in the sum of Rs. 75,000/- and that 
in any event the amount of Rs. 75,000/- 
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is an exorbitant amount. He contended 
that the. deduction of Rs. 75,000/- made 
the payment ac y made an insuffi- 
cient payment or tender and that the 
sale must therefore be heldi to be invalid 
or should be set aside. : 


/al. Now as regards the first: three 
of these five arguments of Mr. Dhanuka, 
Mr. Thakkar did not dispute that the 
costs of the suit have not been taxed or 
noted in the margin of the preliminary 
decree nor that neither the preliminary 
decree nor the decree absolute for sale 
provides for- the first ‘respondent’s costs 
subsequent to the Decree Absolute for 
_sale nor that neither the two decrees nor 
the Original Side Rules provide for a 
set-off for such subsequent costs. He 
contended that nonetheless ithe first res- 
-pondent is entitled to estimate such sub- 
sequent costs and to set-off the same 
-against the purchase price : ‘because of'a 
practice of: this court. 


"32. . It is by the’ first Tespondenťs 
Attorneys" said letter dated, 30th Septem- 
ber 1970 addressed to the Commissioner 
that the first respondent stated that it 
would retain the sum of Rs. 75,000/-. The 
Statement contained in that letter in this 
connection reads:— 

“In addition to the -aforesaid aggre- 
gate amount of Rs. 16,13,163.21 due to 
my clients for principal and interest’ fur- 
ther amount would also be due to them 
for costs. The above suit is of the year 
1949 and since considerable costs have 


been incurred including the costs of so- 


many as 18 auction sales of the mort- 
gaged property held by you since 25th 
Jume 1951. the taxation of all such costs 
would. take a long time. My clients 
roughly estimate these costs at Rupees 
75,000/- and request you.to allow them 
to add the said estimated costs to the 
aforesaid aggregate amount of Rupees 
16,13,163.21 P. due to them for principal 
and interest so as to` make their total 
dues for principal, interest and costs 
_ amounting to Rs. 16,88,163,21 P.” 
Thereafter the first Teepen dent filed with 
the Commissioner of- this Court an aff- 


davit dated 5th October 1970 of Bodhraj - 


Dhanda, the Assistant Secretary of the 
first respondent, in paragraph 4 whereof 
the -first respondent state ted:— 
: . "The -plaintiffs corporation therefore 
hereby undertakes to ' pay the learned 
commissioner whatever balance. found 
due and payable by them in respect of 
their said costs in case the said costs are 
found less than Rs. 75,000/- on taxation 
by the Taxing Master of this Hon'ble 
Court.” 
The said practice of, this court. relied 
upon by the first ‘respondent has been 
averred in the affidavit in reply filed by 
the: first respondent in the malier of the 
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said Chamber Summons. It is stated in 
paragraph 6 thereof as under:— 

“The estimated costs of the suit is 
not only the costs awarded under. the 
decrees herein- but is inclusive of -the 
costs: of. so many as 18 auction sales of 
the mortgaged property already held by 
the Commissioner in reference for sale 
made to him under the Decree Absolute 
for sale. The suit is of the year 1949 
and the plaintiffs have incurred consider- 
able costs in conducting the suit for so 
many as 21 years and according to 
Court’s practice all costs incurred after 


_the Decree absolute for sale are awarded 


at the time of confirmation of sale and 
all such costs in case of the plaintiffs 


as it ugually takes considerable time to 
have all such costs: taxed the Commis- 
sioner always makes provision for costs 
by retaining cértain sum out of the sale 
proceeds in his hands. On 6th October 
1970 the plaintiffs sent to the Commis- 
sioner their cheque for Rs.-5,00,556.79 P. 
and not for Rs. 5,00,00,556.79 P. as incor- 
rectly stated in the said para 4. As re- 
quired by the Commissioner the plain- 
tiffs have given an undertaking- by aff- 
davit to pay the balance in case the costs 
when taxed or settled are less than 
Rs. 75,000/-.. In fact the matter was dis~ 
cussed informally at a meeting held to 
pass the accounts of the Receiver when 
V. G. Pittie who has made the affidavit 
in support of the Chamber Summons was 
present and when it was decided to 
follow the aforesaid procedure.” 
The said affidavit in reply in its para- 
graph 7 further states as under:— 
“The plaintiffs further submit that 
they are entitled to deduct the costs of 
the various auction sales which were 
about eighteen in number out of the pur- 
chase price in addition to the other costs 
awarded to them: Since taxing of all 
costs would take considerable time the 
plaintiffs have. with the consent of ‘the 
Commissioner for: taxing accounts duly 
estimated their costs and paid the balance 
as aforesaid and reserved their right to 
claim from the sald balance and excess 


„amount in case the costs after taxation 


exceed the said sum of Rs. 75,000/- and 
have given an undertaking by an affidavit 
that in case the costs ultimately taxed 
are less than the said sum of Rs, 75 ,000/- 


is the only practical way of dealing with 
the matter.” 


33. To this- affidavit in .reply the 
anent filed an. affidavit in rejoinder 
of V. G. Pittie dated 3rd November 1970, 
Paragraph 2 of that affidavit deals with 
paragraphs 3 to 7 of the said affidavit 
of Bodhraj Dhanda in reply. The con- 
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fentions of that paragraph are an out- 
standing example of supreme vagueness. 


Its first sentence states that paragraphs” 


3 to 7 of the affidavit in reply are mainly 
argumentative and that the aoon 
had been advised not to aver 

arguments. It then says that those para- 
graphs also contain allegations of half 
truths made by the appellant with a 


view to are ‘prejudice. What state-- 
half truths has not been speci-' 


ments are 
fied either expressly or even by implica- 
tion. It then’ purports to point out that 
in the affidavit in reply it. is stated that 


the property was knocked down after. a ` 


- period of 20 years but the first respond- 


ent had not stated that it was for the > 


first time put up for sale only in 1965. 
Now the record of. the: Commissioner 


shows that the auctions were held from | 


time to time since as per books 1951 and 
innumerable infructuous sales were held 
before 1965 and this statement is there- 
fore either made without due care or is 
_a deliberate untruth, In paragraph 6 
or. any where else in the said affidavit 
not a word is said about the practice 
either confirming it or denying it or 
stating anything. which is. inconsistent 
with the same. The affidavit in rejoinder 
being what it is, it. must . therefore be 
held that the appellant has not at all 
denied and has asa matter of fact delibe- 
rately avoided denying the existence of the 
practice as averred by the first respond~ 
ent in the said affidavit in reply. The 
existence of a practice be it the practice 
of the office of the Commissioner or of the 
court, is a question of fact. It has been 
so averred in the: affidavit in reply and 
it has not been denied either expressly 
or even by implication in the affidavit 
in rejoinder. _We, therefore, hold, as.we 
must that the existence. of the Shes 
as averred in the. affidavit in reply has 
been proved. — ` 


But . apart from this. practice 
das held established by reason of the 
assertion of the first respondent and want 
of denial by the appellant we are- satis- 
fied that there is something. more to sup- 
port the’ conclusion that such practice 
exists. On the Notice of. Motion dated 


26th December 1970 taken out by the’ 


appellant in this appeal, the first respond- 
ent filed an affidavit of Jamshed Phiro- 
zeshaw contractor dated 25th January 
1971. To that affidavit has been annexed 
as Ex. No. 1 a copy of the Minutes of 
the Commissioner of a meeting dated 16th 
December 1970 held “before him in rela- 
tion to the sale ‘which is the subject- 
matter of the present appeal. The ques- 
tion before him was concerning the first 
respondent's retention of the said sum of 
Rs. 75,000/- and in that connection the 


commissioner observes in those minutes 





RBM. Mills.v. L. L C, India (Mody J} 


to the . 


- worthy. of credit 


[Prs.-33-38] . Bom. 12 


- “It is true that -what the plaintiff 
decree-holder is- entitled to set-off is the 
costs of the suit as would be taxed there- 
after and that today the said costs are 





-~ the plaintiffs’ letter dated 30th 
September 1970 I had directed the plain- 
tiffs to give. such an undertaking and 
such undertaking was given by the plain- 
tiffs by affidavit of their assistant, Secre- 
tary of the Mortgage Department, . dated 


5th October 1970.” 

35. The’ Commissioner of this 
Court is one of the -highest officers of 
this Court. His statements are prima facie 
unless some flaw is 
pointed out.. He must have referred to 
the practice from his own knowledge and 
what is of greater importance, from the 
records available in his office. 

36. The practice negatives Mr. 
Dhanuka’s arguments that the first res- 

pondent. was not entitled to set off the 
ota. subsequent to the Decree Absolute 
for sale and that no set-off could be 
allowed as the sum of Rs. 75,000/-’ was 
not an ascertained amount as no costs 
whether up to or after the preliminary 
Decree had been taxed. 

37. Mr. Thakkar’s - contention’ was 
that by reason of the existence of such 
practice it must. be deemed to, have been 
incorporated in the Original ‘Side Rules 
and in the Decree Absolute for Sale or 
that in any ‘event the: payment after 
deduction of Rs. 75,000/-- cannot be held 
to be an insufficient payment or tender. 
The existence of such a practice supports 
this contention: of Mr. Thakkar 

. 38 In connection with the - .ques- 
tion of practice, it must however, be con- 
sidered whether the practice is or is nof 
repugnant to or inconsistent with any 
provisions of law..- 
law, and ‘particularly under. the provisions 
of the Transfer of Property Act a. mort- 
gagee 1s entitled to all costs properly 
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incurred by him for realising his security. 
Such a provision has as a matter of fact, 
been made in sub-rule (3) of Rule 5 and 
sub-rule (1) of Rule 4 of Order 34 of 
the Code of Civil Procedure: under which 
the morteagee is entitled to his costs 
charges and expenses subsequent to the 
Preliminary Decree.. The provisions of 
‘Rules 10 and 13 of Order 34 are also to 
the same effect. The Original Side Rules 
and particularly Rule 1086 provide form 
No. 35 for a Preliminary Decree and 
Form No. 37 for a Decree’ absolute for 
sale. Neither of these’ two Forms con- 
tain a provision about. costs subsequent 
to the Preliminary Decree and the Decree 
Absolute for sale respectively. As the 
mortgagee is entitled to ‘all: the costs of 
his mortgage security, there 

ought to be some provision whereby the 
mortgagee can recover. such subsequent 
costs. The actual order for costs sub- 
sequent to the Decree Absolute for Sale 
is normally made by this Court at the 
time when’ the Court res the order 


decree absolute for sale till and inclu- 
sive of the confirmation of sale to be 
tacked on to the mortgage claim and to 
be paid out of the net sale proceeds. But 
when the mortgagee decree-holder is 
given liberty to bid and set-off the ques- 
tion of set-off costs against the amount 
of the balance of 75 per cent. would arise 
prior to the time when the’ Court would 
consider the question of confirming the 
sale. It stands to reason and common- 
sense therefore that a practice as refer- 
red to by the first respondent and also 
by the Commissioner has come into 
existence In this High Court. Such a 
practice does not appear to be in any 
way repugnant to or inconsistent with 
any provision of law. The clear effect 
of the existence of such a practice. would 
be to read it by way of a necessary 
Plication into the provisions of R. Fa 
and into the decrees passed the 
Forms prescribed by the Original Side 
Rules for drawing up Preliminary Mort- 
gage Decrees and Decrees Absolute for 
sale, unless, of course, there is some order 
of the Court to the contrary. Moreover, 
the sales under Mortgage Decrees are 
conducted by the Commissioner of this 
Court. The mortgagee initially supplies 
the funds to the Commissioner to enable 
the Commissioner to incur: the -costs of 
such sale... As such costs are incurred 
by or through the commissfoner, there 
arises no question of :such costs being 
improper. There are therefore good 
-< chances for the mortgagee to ultimately 
- recover the costs of sale out of the sale 
proceeds. Moreover, the oner 
has experience as to what the costs, 
though not taxed would ey 
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amount to. If the mortgagee for any. 
reason happens to over estimate his costs, 
the commissioner would in all normal 
cases be able to question the mortgage 
and if necessary ask for a split up and 
satisty himself as to what the correct 
estimate should be such estimate would 
normally be discussed at a meeting be- 
fore him where the attorney of the mort- 
fagee and also of the mortgagor would 
be present. In view of this safeguard so 
available for checking the estimates of 
costs, the practice seems not only to be 
reasonable, but to be consonant with 
commonsense. 


39. It had, however, been con- 
tended on behalf of the appellant that 
under sub-rule (ii) of R. 500-A the time 
for payment of the balance of the pur- 
chase price is mandatory, because sub- 
rule (iv) provides that upon non-payment 
within the thirty days prescribed under 
sub-rule (ii) there should be an imme- 
diate re-sale. It was contended that the 
effect of the said practice would be to 
Postpone the payment to the Commis- 
sioner of the amount of the estimated 
costs beyond the said period of thirty 
days and that the said practice would be 
inconsistent with the provisions of 
Rule 500-A. We are of the opinion, how- 
ever, that the effect of the practice is 
to determine the amount which is pay 
ablé under sub-rule (ii) of R. 500-A as 
and by way of the balance of purchase 
price and it is only that amount so 
determined which is payable within 
thirty days and’ to the non-payment 
whereof within that time the provision 










40. It was also contended on 
behalf of the appellant that the amount 
of Rs. 75,000/- as the estimated costs 13 
exorbitant. Now the word “exorbitant” 
is vague. This contention was not raised 
in the affidavit in support of the present 
Chamber Summons. It was, as a matter 
of fact, not raised even before the Com- 
missioner. Mr. Thakkar stated that this 
point was not even argued before ‘the 
learned Judge. This statement of Mr. ~ 
Thakkar has not been contradicted on 
behalf of the o ppel ant It has certainly 
not been made a ground in the Memo- 
randum of appeal. After all the cor- 
rectness of the estimate is a question of 
fact. Mr. Thakkar stated that in the 
absence of a dispute raised by the ap- 
pellant in this connection, the first. res- 
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pondent did not place on record the 
necessary material to support the esti- 
mate of Rs. 75,000/-. As an example, he 
pointed out, as stated earlier, that the 
first respondent’s costs of defending a 
suit in this court as a Mortgagee have 
been made costs in the present suit out 
of which this appeal arises. Mr. Thakkar's 
grievance is justified because the appel- 
lant should have disputed the correctness 
of the amount of estimated costs before 
the commissioner or at least before the 
Learned Judge and as the appellant has 
not done so the point cannot be allowed 
to be argued for want of necessary mate- 
rial before the court. But we do-not rest 
content only at that. We have made a 
rough estimate ourselves. As it is the 
mortgagee who has to furnish funds to 
the commissioner for the costs of the 
sale and the mortgagor has not at that 
stage to put his hand in his pocket for 
that purpose, the mortgagor always 
desires that the court should give widest 
publicity to the intended sale. Of course, 
lf it was the mortgagor who had to foot 
the bill his tune would have been dif~ 
ferent. The mortgagor has always been 
a favoured litigant if one may use that 
phrase, of all courts, and quite rightly be- 
cause a mortgagor being a debtor, needs 
rotection against any improper tactics 
y his mortgagee. - The Court therefore 
just to prevent any unfairness relating 
to the mortgagor leans a little in favour 
of the perigee demand when the pro- 
perty is to be advertised for sale, and 
particularly bet a large property like 
the one concerned in this appeal is to 
be sold. It is well known in er 
that if an advertisement appears in 
newspaper like the Times of India, the 
costs of advertisement themselves are 
comparatively much larger than what 
they would be if the advertisements were 
to be published in some other newspaper. 
The costs of infructuous sales thrown 
away, which should not be - confused 
with the costs of the sale which are 
larger, used to be estimated and ordered 
by Chamber Judges at between Rupees 
750/- to Rs. 1,000/- till about five or 
seven years ago. Because of diverse 
reasons these costs of sale thrown away 
are now being estimated at between 
Rs. 1,500/- to Rs. 2,500/-, depending on 
diverse factors like the newspapers in 
which the advertisements are inserted 
etc. There has been a progressive in- 
crease in such costs. Costs of nineteen 
sales have to be estimated on that basis. 
Moreover it is common ground that be~ 
cause of the long period of 21 years hay- 
ing elapsed between the date of the 
Decree absolute for sale and the 19th 
sale, the Commissioner of this court had 
obtained Valuation Reports for fixing the 
reserve bids on two occasions and the 
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Commissioner’s records show that he has 
paid Rs. 6000/- to the valuer for each 
of the two Valuation Reports. In addi- 
tion, the Commissioner himself must have 
spent additional amounts for divers pur- 
poses such as, for example, for getting 
the parti and conditions of sale 
printed, etc. To these costs must be 
added the costs of the lawyers represent- 
ing the first respondent at the various 
meetings held before the commissioner 
and for attending at the auction sale. 
All of such costs are being allowed in 
taxation to a mortgagee decree-holder 
according to the scales of fees prescribed 
for that purposes. To that must be 
added the first respondent’s costs of the 
mortgage suit and the other suit of which 
costs have been made costs in the former 
suit. Taking into account all these 
costs which the first respondent as the 
mortgagee would be entitled to recover 
out of the mortgage security, i.e, the 
sale proceeds, we are prima facie satis- 
fied, only on a rough estimate that the 
estimate of Rs. 75,000/- will if at all, 
exceed the actual taxed costs by hardly 
any appreciable amount. To use the 
word “exorbitant” in this connection 
without even any material would in our 
opinion require re-writing of dictionaries 
relating to that word “exorbitant.” 


41. Mr, Thakkar had contended 
that if this court did not uphold the 
deduction of the said sum of Rs. 75,000/- 
for estimated costs, this Court should 
extend the time. for making payment of 
the balance of the amount under sub- 
rule (ii) of R. 500-A. He pointed out 
that the deduction was made on the 
basis of an estimate by placing bona fide 
reliance on the said practice and that if 
that practice is now not upheld by this 
Court for any reason, case would 
be the first to so hold and that this 
court should because of that reason in 
this case extend the time for paying that 
amount of Rs. 75,000/- to the Commis- 
sioner. He contended that if at all it be 
necessary, this court might so extend the 
time even by imposing some conditions 
on the first respondent, such as payment 
of interest from the date when that 
payment should have been made to the 
Commissioner such time as this court 
may extend for making such payment. 
The appellant countered this contention 
by saying that in view of the provisions 
of Rule 500-A if the first respondent at 
all wanted to apply for extention of time, 
the first respondent itself should have 
taken out the necessary proceeding con~ 
taining such an application, that the first 
respondent cannot do so in the matter 
of the present Chamber Summons which 
ig taken out by the appellant for chal- 
lenging the validity of the sale and that 
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the first respondent has as a matter of 
fact, not made even in the matter of 

Chamber Summons any such appli- 
cation before the learned Judge and has 
in any event not placed any material’ be- 
fore this court in support of its applica- 
tion for extension of time. Now sub- 
rule (ii) of Rule 500-A contains the pro- 
vision for extension of time- Rule 500-A, 
or for the matter of that no rule in the 
Original Side Rules, contains a provision 
which would require that in all such 
cases for extension of time it would be 
the first respondent who would be under 
an obligation to itself apply -for exten- 
sion of time. In other words, even in a 
proceeding taken out by the mortgagor, 
the mortgagee can if it is necessary, as 
and by way of defending against the 
relief asked for in that proceeding by 
the mortgagor request the court to ex- 
tend the time. It is true that this point 
was not raised before the learned Judge, 
nor ‘is there any material contained in 
the affidavits filed on behalf of the first 
respondent in the matter of the said 
Chamber Summons. So far as the mate- 
rial is concerned however the only ground 
relied upon by Mr. Thakkar 
fide reliance on the existence of the said 
practice. No other material having been 
‘relied upon, we do not see why if neces- 
sary Mr. r cannot make such an 
application. It is true that under 
R. 500-A it is the Chamber Judge who 
can grant such extension of time. It was 
contended on behalf of the appellant 
that this contention not having been 
raised before the Chamber Judge and 
the Chamber Judge not having consider- 
ed or made any order either way in that 
respect; the extension of time was not 
the lis before the Chamber Judge and 
is certainly not the lis in the matter of 
_ this appeal. It is, however, pertinent to 
note that the learned Chamber Judge 
dismissed the Chamber Summons and it 
was therefore not necessary for him to 
consider the question of extension of 
time. We are of the opinion that the 
discretion which Rule 500-A vests in the 
Chamber Judge is also available to this 
Court when hearing an appeal against the 
order of the Chamber Judge. An appeal 
is a continuation of the suit as proceed- 
ing out of which the appeal arises. If 
it was necessary, we would have enter- 
tained this application of the first res- 
pondent and proceeded to consider whe- 
ther such extension of time should be 
given to it or not. It was contended on 
behalf of the appellant that the provi- 
sions of sub-rules (i) and (ii) of R. 500-A 
being mandatory time for making the 
payment of the balance of the purchase 
price cannot be extended after -the ex- 
plry of the prescribed‘ period of thirty 
days. This argument completely ignores 
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the provision of Rule 310 of the Original 
Side Rules which reads as under:— 

_ “The Court of a Judge shall hava 
power to enlarge or abridge the time ap- 
pointed by these rules, or fixed by any 
order’ for doing any act or taking any 
proceedings, upon such terms (if any) as 
the justice of the case may require, and 
any such ement may be ordered- 
although the application for the same is 
not made until after the expiration of 
the time appointed or- allowed.” 

The power to extend time under R. 310 
is very wide. The Rule does not pro- 
ceed that time can be extended only be- 
fore the expiry of the prescribed time. 
The only limitation is such as would 
exist when a Court exercises its judicial 
unnecessary 
for us to extend time as requested on 
behalf of the first respondent, in view of 
the conclusion which we have reached. 
42. We have earlier stated that 
the mortgagor is in a sense a favoured 
litigant with courts because he needs pro- 
tection of the Court against any possible 
unfair advantage being taken against him 
by his mortgagee. The contentions raised 
on behalf of the mortgagor in this case 
however make us feel that it can not be 
a universal rule and there can be some 
cases where it is the mortgagee who needs 
protection against the mortgagor. This 
case appears to be one of such cases. The 
reason why the mortgagor wants to cause 
delay does not require super intelligence 
to find it out. The reason is that the 
decree of 1949 provides for ‘payment of 
interest subsequent to passing of the 
decree absolute for sale only at the rate 
of four per cent. per annum. The rates 
of interest have since then been con- 
tinuously rising even ‘the Central and 
the State Governments are today borrow- 
ing at the rate of about 5} per cent. per 
annum and under the Bombay Money- 
lenders Act the rate of interest payable 
on secu loans hag been twice raised 
from 6 per cent. per annum to 9 per cent. 
per annum and from 9 per cent. per 
annum to 12 per cent. per annum. 


- 43, The appellant has failed and 
we therefore dismiss the appeal with 
costs we see no reason why the costs 
should not follow his event. The Costs 
of the appeal of the first respondent and 
the third respondent to be tacked on to 
their respective mortgage claims, 


44. The Notice of Motion is also 
dismissed with costs. The Costs to be 
costs in the appeal. 


45. As Mr. Dhanuka states that 
the appellant wants to consider its posi- 
tion about the filing of an appeal to the. 
Supreme Court, he applies that the con- 
firmation of sale should not be ordered 
before the expiry of three weeks from 
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today. In view of the 
order that no- order for confirmation of 
sale should be made: before. Monday the 
29th March 1971. The appellant to. expedi- 
tiously make-an application, if any, for 
. leave to appeal. to the Supreme Court.. 

Appeal dismissed. 


AIR 1972 BOMBAY 15.(V 59 C 2). 
PALEKAR: AND VAIDYA, JJ. 
M/s. Muralilal Mahabirprasad and 


others, Appellants v. B. R. Vad, Sales 
Tax Officer and others, Respondents. 


Supreme Court Civil Appln. -No 
369 of 1970, D/- 27-4-1970, for leave to 
appeal to Supreme Court against judg- 
ment of Palekar and Vaidya, JJ. in: Misc. 
Civil Appln. No. 564 of 1965, D/- 8-12- 
1969. 


Constitution of India, Article 133 — 
Where a’ sales tax order, pending ap- 
‘peal against it, is challenged on several 
grounds in.a writ petition, the judg- 
ment of the High Court dismissing the 


petition on the preliminary point : of 


jurisdiction of the authorities to proce- 
ed against a dissolved firm being in- 
terlocutory is not a judgment. within 
Article 133. Case law discussed. 
(Para 3) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 Puni & Har 63 
- (V 55) = 69 Pun LR 217, Bhag- f 
wan Singh v. Chief Settlement 2 3 


Commr. Punjab, Jullundur 

(1966) ry 1966 SC 1445 (V 53) =. 
(1966) 3 SCR 198, Ramesh wv, 
Gen Motilal - 


2, 3 
(1961) ATR 1961 SC 794. (VV 482) =. 
(1961) 3 SCR 754, Jethanand and _ j 
Sons v. State of Uttar Pradesh ` -2 

(1958) AIR 1958 SC 253 (V-45) = . 
1958 SCR 1007, Sardar Syedna’ 
Taher Saifuddin Saheb v. Stata -` ' 
of Bom are 

(1950) aR 1950 FC 77 (V 3) = — 
1949 FCR 842, apices 
Brothers - Ltd. aie o“ 
India . 2 


(1949) AIR 1949 FC 11 (V 36) = 
as na LJ 636, Sridhar Achari ` ' 


e King 2 
(sie) J AIR 1939 FC 43 (V 26) = 
40 Cri LJ 468, Dr.` Hori Ram: 
pane v. Emperor Siar 
(1933) “ATR 1933 PC 58 (V 20) = . 
a D App 76, igre P 
K. Cassim & Sons: OARS. 
asor. "ATR 1920 PC 86 (Vv 7) = 
47 Ind . App, 124, Ramchand 
Manjimal : v. Goverdhandas 
Vishandas Ratanchand 2 
H. K. Shah with M. H. Ganf and 
- J. K. Parikh, for Appellants; R. J. Joshi 
ib. - M/s. Little & Co. „Attorneys, for 
Respondents. i ` 
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application, we - 


AD. No. 564 of 


` Sales Tax authorities. under the 
“bay Sales Tax laws to levy, assess and 


. laid down in ATR 1966 SC 1445. 


M. Mahabirprasad v. B. R.:Vad. S, T. O. (Vaidya J.) [Prs. 1-3] Bom. 15 


’ VAIDYA, J.:— This is an applica- 
tion for certificate under Article 133 (1) 
(a). and. (c) of the Constitution of India 
filed by the applicants _ whose 
Unies Article 226 `- of 
< dismissed: by the judgment of this 
Court D/- 4, 5, 8-12-1969; and the ques- 
arises is whether the said 
a judgment in respect of 
which the High Court can issue a 
tificate under Article 133 (1) (a) or (e). 


2 Now, it is. well established that 
the words ‘judgment, decree or final 
order” in Article:.133° cannot apply to a 
judgment recording an interlocutory 
finding or a finding which does not 
finally dispose of the rights of, the par- 
ties. ‘See Ramchand 


`K. Cassim & Sons, 


60 Ind App 76 =: ra 1933 PC 58); 


Sardar.Syedna Taher Saifuddin Saheb v. 
State of Bombay, -(1958) SCR 1007 = 
(ATR 1958 SC 253); Jethanand -& Sons 
v. State of Uttar Pradesh, (1961) 3 SCR 
754 = (AIR 1961 SC 794); Dr. Hori Ram 
Singh v. Emperor, FC 43; 


v. Dominion of India, AIR 1950 FC 77. 
Hence, : Shah, the learned Counsel 
for the applicant, relying on the decd- 
sions in Ramesh v. Gendalal Motilal 
AIR 1966 SC ‘1445 and Bhagwan Singh 
v. Chief Settlement Commr. Punjab, 
Jullundur, AIR 1968: Puni and Har 63, 
contended that as. Miscellaneous Appli- 
cation No. 564 of 1965 was a petition 
under -Article 226 `of the Constitution, 
it was an- original. proceeding raising 
the question of the jurisdiction of the 


reassess sales tax on a dissolved firm 
and the judgment dismissing it finally 
decides the question’ of jurisdiction so 
far as this Court is concerned and hence, 
it is a judgment or final order within 
the meaning of Article 133. 


3. It is true.that the writ pro-° 


` ceédings ‘are original proceedings under 


Article 226. But that does not mean 


. that every order passed in a. writ peti- 


tion is a judgment or a final 


order 
- within the meaning of Article 133. The 


nature and ‘effect of the order passed 
must be .considered in every case as 
Turn- 
ing to the nature of Miscellaneous Ap- 


- plication. No. 564 of 1965, we find that- 


it challenged the validity of the order 
by the Sales Tax authorities during the 
pendency of an ap fled against 
the order under the Sales Tax legisla- 


- tion on several grounds. The judgment 


of the Court decided only the question 
of the jurisdiction of the Sales Tax au- 


cer- ` 


tion as the applicant’s appeal is pend- 
ing, for the reasons stated in the judg- 


plicant in the Lerma er The effec? 
of the judgment is that the applicants 
have to pursue their rights and reme- 
dies on merits before the Sales Tax ap- 
pellate authorities. They are not final- 
ly barred by the judgment ‘of the Court. 
Though the judgment ‘deals with the 
Sales Tax authorities, 





and AIR 1968 Punj and ‘Har 63 support 
the contention’ of Mr.’ Shah that Pare 
impugned judgment of this Court is a 
fudgment. within the meaning of Arti- 
cle 133, having regard’ to all the facts 
and circumstances of this ‘case, 


4, The above application is, ee! 
fore, not maintainable and. the rule is 
discharged with costs. ` 

~ [ae discharged. 


f 
i . 


AWR 1972 BOMBAY 16 (V 59 € 3) 
PALEKAR AND KANIA, JJ. 
Bapusaheb Bhausaheb Patil and an- 
other, Appellants v. Smt. Gangabai and 
others, Respondents., ` 
A. F. O. D. No. 895 of 1968, Dj- 
14-10-1970, from order of D. D. Pol, 
Joint Civil J. Sr. Division at Kolhapur, 
in Original Spl, Civil Suit No. 64 of 
1967. 


(A) Hindu Succession ' Act (1956), 
Section 14 (1) and {2) — Property of 
female Hindu — Where a 
died before the coming into force of 
Hinda Women’s Rights to Property Act 
1937, and the right of his' widow was 
and recognised in an ‘award or decree 
by allotting property to her, the widow 
in possession of such property on the 
date of commencement of the 1956 Act 
would get full ownership to these pro- 
perties under Section 14 (1). Her case 





‘would not be covered by Section 14 (2). — 


AIR 1967 Mad 429 and AIR 1970 Orissa 
131, Dissented from; Observation in AIR 


1968 Bom 308 held-to be obiter. Case 
law discussed. (Paras 9 to 13, z: a 


HO/IO/E46/71/SSG 


coparcener . 


ALE 


Sub-section (2) to Section 14 covers 
only those cases of grants where. the 
interest in the grantee is created by 
the grant itself an in other words, 
where the gift, will, instrument, decree, 
order or award is the source of origin . 
of the interest created In the grantee. 

ere, however, the instruments re- 
ferred to above are not the source of 
interest created but are merely declara- 
tory or definitive of the right to pro- 
perty antecedently enjoyed by the 
Hindu female, sub-section (2) has no 
application; and it matters not if 
in. such instruments it is specifically ` 
provided in express terms that the Hindu 
female had a limited estate or that she 
shall not alienate the property or that 
the property would revert on her death 
to the next reversioner such terms are 
merely the reiteration of the incidents 
of the Hindu Law applicable to the 


limited estate. (Para 11). 
l (B) Hindu Succession Act (1956), 
Bection 14 (1) — Limit ownership 


and restricted estate, — An peia 
estate may be restricted or limited in 

variety of ways in point of duration, a 
joyment, disposal or the like, and all 
such cases are covered by the Explanation 
without differentiating between the seve- 
ral kinds of restrictions. Limited owner- 
ship is also restricted ownership and 
every case of limited ownership will 
fall within the meaning of “restricted 
estate” in sub-section (2). (Para 18) 


(C) Hindu Succession -Act (1956), 
8. 14 (1)— “In any other manner whatso- 
ever” — The expression “in any other 
manner whatsoever” in S. 14 (1) is wide 
enough to include property acquired 
under an award or a decree. (Para 19) 


Cases Referred: Chronological Paras 
(1870) AIR 1970 Mad 257 (V 57) = 
(1970) 2 Mad LJ 331, P. Pattabi- ý 
raman v. Parijattam Ammal 11 
(1970) AIR 1970 Pat 348 (V 57) = 
1970 BLJR 735, Sumeshwar v. 
Swami Nath 13, 23 
(1970) AIR 1970 Orissa 131 (V 57) = 
36 Cut LT 567, Narayan Patra v. 
Tara Patrani 14, 23 
(1969) AIR 1969 SC 1118 (V 56) = 
(1969) 3 SCR 789, Rani Bai v. 
Yadunandan “15, 25 
11968) ATR 1968 Bom 308 (V 55) = 
69 Bom LR 795, Udhav Shankar 
v. Tarabai 
(1968) 70 Bom LR 611 = 1968 Mah 
LJ 828, Yamunabai Gangadhar v. 
Parappa 13, 23 
(1967) AIR 1967 Mad 429 (V 54) = 
(1967) 1 Mad LJ 454, a 
v. Navaneethamma 23, 25 


` (1966) ATR “1966 SC 1879 (V 5) = 


(1966) 2 SCR 626, Eramma v. 
Veeruppane 25 


F 


are about 35 acres in exten 
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(1966) AIR Bid Pat -191 av. 53). 
1966 BLJR. Lachhia 
Shankar 


12 

(1965) - AIR - 1965 Andh Pra 66: 
(V 52) =" (1964) 2-Andh WR 470; >.. 
Gadam - Reddayya.. ve a AT J 
1965) AIR 1965 ‘Orissa, 59 (V: 49). = - a. 
ILR (1964)- Cut 498, “Raghunath Hat 
Sahu v. Bhimsen Naik ‘ 
(1964) AIR 1964:Punj 114 (v 51) = 
.ILR (1964) 1 Punj 485, Sharbati .- 

Hiralal 


u Devi v 
(1968) AIR 1963 Mad 50 v 50) = 
- (1962) -2 Mad LJ- 464, Sampath- 
Ammal 


NG Lakshmi- . 
01962) AIR 1962 Cal 438. (V 49), 
Sasadhar Chandra v. Tara Sundari . 
neo) AIR 1943 Bom 412 (V 30) = 
45. pim, LR. 802. Dattatraya uf 
Putto Tulsabai Chidambar 25 
(1938) "AIR 1938 Bom 321 (V 25). mw 
A Bom LR 422, Secy. . of State 


Ahalyabai 2 
ass ILR. 18 Bom . 452, .Yellawa 
Bhimangavd a HEA 
N. S~ Shrikhande with L. G. Khare, 


for Respondents Nos. 2° to 6° K. J, 
Abhyankar, for Respondents Nos, 2 and 3, 


— This is an appeal 


- PALEKAR, J 
by the plaintiffs era suit for posses- ` 


sion has been ‘dismissed by the learn< 
ed Joint Civil Judge -Senior Division, 
Kolhapur, The. suit was- for. 


tural lands and a house in 


‘village 
Shrati in Kolhapur -District. The lands 


end -are 


ABS land revenué- of Rs. 211-5-9. 


2. 
No. 1 are.the daughters of one Appa 
alias Jangonda and their’ mother’s name 
was Hirabai. Appa was the only’son of 
one Devgonda. Devgonda had a - bro- 
ther named Jingonda, who appears to 
have been deaf and dumb. Defendants 
Nos. 2 to 6 are the grand-sons of . this 


Jingonda, being the. SONS of are 


- 3 Jingonda - ‘died sometime’ before 
Devgonda leaving. behind hinf 800, 
Nemgonda alias 
1902 Devgonda and his' son Appa went 
on a pilgrimage. - en ‘they were on 
the pilgrimage Devganda’ died first in 
1902 and. Appa soon thereafter. So, 
Devgorida’s branch in 1902 ‘consisted of 
Appa'’s widow Hirabai’ and ‘her three 
daughters viz. the plaintiffs and defen- 
dant No. 1. It appears that the two 
brothers Devgonda and Jingonda’‘ were 
members of a Hindu joint family- 
it can, therefore, be said that after the 
death of Devgonda, Jingonda and Appa, 


- the only male member of Hindu joint 


family was Nemgonda, alias Balgonda. 
All the properties of the family, many 
of which had: been acquired by Dev- 
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`B B. ‘Patil vV, Geingabal (Palekar Je. 


. yv "Ram ; 


- bak. -came 


13, 23- 


. 16° 


Tas: 
`” covery of possession -of some agricul- 


The plaintiffs and defendant 3 


Balgonda. In ‘about. 


and - 


{Prs: 1-6]... Bom. 17 


` gonda,- cwere cin“ the ‘causal: of Dev- 
gonda’s branch, and, ‘naturally,-on death 
of Devgonda ` and .Appa in 1902, Hira- 
into: possession. of © all the 
agricultural... lands . belonging to the 
family and also. the- houses.: - Disputes 


„arose between Nemgonda and Hirabai 


and. the’: same. were. referred ‘to an 
Arbitrator, who gave: his award on 
15-10-1903. This: award. was ‘filed in 
Court and-a decree in terms of the 
award. was passed on 24-10-1903. Broad- 
ly, the result of this decree was that, 
out. of about 130 acres. of lands and 
six houses and house sites, 65 acres of 
lands and one house were allotted to 
‘Hirabai.:.Out of the 65 acres, 30 acres 
were. ear-marked for’ the - provision of 
maintenance and: marriage ‘of the three 
daughters and‘ the rést of the property 
was ordered to be retained by Hirabai 
for life with certain restrictions. The 
30 acres. of lands. given to the daugh- 
ters-were by..way of absolute gift. But, 
so. far as; the lands: allotted to Irap 
were concerned, they were to be . 
her possession only for her lifetime 
whereatter > they „were to - revert to 


; N emgonda.: 


4, Accordingly. the daughters ob- 
tained. possession of their acres 
and there. is no dispute about them be- 
fore us. -The dispute is confined to the 
remaining thirtyfive acres and. the 
house.’ Hirabai was in possession of 
this: property, which is the subject- 

matter of the suit, till her death on 
25-2-1967. ` At that time Nemgonda was - 
dead and ‘his sons,. viz. defendants Nos. . 
2 to 6, were in the village. They got 
their- names, entered in the revenue. re- 
cords in respect of. this property and 
obtained possession of the’ same. 

' 5. The plaintiffs, who are “two 
daughters out“ of the three daughters 
of: Hirabai, filed this suit for possession 
of these properties claiming ttle to the 
same through - Hirabai. They alleged 
that ` Hirabai, who was the - limited 
owner of these’ properties under the’ 
award, had become: the full owner ~of 
the same after the- commencement ‘of 
the. Hindu . Succession Act, 1956- and, 


- therefore, the two plaintiffs‘ and their 


sister, defendant No.: 1, were entitled 
to succeed to the properties of their 
mother after her death. They further 
alleged that the suit properties had 
been allotted to Hirabai by the award 
in Heu of maintenance. ; 

-6.° Defendants Nos. 2 to 6 con- 
tested the suit ‘and the. principal con- 
tention with which-we are now con- 
cerned is, whether’ “Hirabai got- full 
ownership of these properties after the 
commencement of the -Hindu Succes- 
sion Act, 1956. It is not disputed that 

if Hirabal is held to have become the 
tu “owner of the ‘properties by reason 


18 Bom, [Prs. 6-9] 


of Section. 14 of the Hindu Succession 
Act,- 1956 (hereinafter referred to as 
the Act), the plaintiffs and defendant 
No. 1 would -be -her heirs and, there- 
fore, entitled: to .the :possession of. the 
said properties.. On the. other- hand, if 
Hirabai had not become the! full owner 
of the properties, .her - estate being 
limited to her lifetime, then under the 
terms of the award the. suit -properties 
were liable to revert to Nemgonda and 

-branch in which case defendants 
Nos: 2-to 6 would be entitled to the 
suit properties. The learned Civil Judge 
held that by reason: of the award-de- 
cree - dated 24-10-1903, . Hirabai was 
merely constituted a limited owner of 
the properties -for: her lifetime within 
the contemplation of-Section. 14 (2) of 
the. Act and, therefore, neither the 
plaintiffs. nor defendant No.' 1 was en- 
titled to. those properties, It is on that 
ground that he dismissed the suit. 

7. The plaintiffs: have, therefore. 
tome in appeal and Mr. Shah, appear- 
ing on their behalf, sue that the 
learned Civil Judge erred : holding 
that the case fell within Section 14 (2) 
instead of Section 14 (1) of the said 
Act.. His contention is ‘that by reason 
of the award-decree Hirabai was con- 
stituted a- limited .owner and as ‘she 
was in possession of these properties 
at the commencement of the Act, she 
became the owner thereof. . Mr. 


Shah further contended ‘that sub-section . 


(2) of Section’ 14 of the Act had no ap- 
plication .to this case, Because 
_ award-decree did no more 'than define 
and recognisé Hirabai’s right to the 
family properties for her maintenance. 
According to Mr. Shah, the said sub- 
section comes. into play only when .a 
restricted estate has its~ origin, for the 
first time, in the grant,' decree or 
award, and the grant, decree or award 
do not merely give expression to a 
pre-existing or antecedent right to or 
against the family properties. On the 
- other. hand, it is contended - by Mr. 
Shrikhande, appearing on` behalf of the 
contesting fesponcen ts, ‘that’ the‘ learn- 
ed Judge was right in holding that the 
case fell within sub-section (2) of Sec- 
tion 14 of the Act and. not sub-section 
(1) thereof. That ‘ds the only point at 
issue before us. 

8. Section 14, of ‘the said Act is 
as follows: 

“(1) Any property bosd by a 
female Hindu, whether acquired be- 
fore or after the commencement of 
this Act, shall be. held by her as full 
owner thereof and not as a limited 
owner. f 

_ Explanation—In this , sub-section 
“property” includes both movable and 
immovable property acquired by a 
female Hindu by inheritance or. devise, 
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the. 
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or -at a partition, or.in lieu of mainten- 
ance-.or arrears of maintenance, or by 
gift from any person, whether -a rela- 
tive or riot, before, ‘at’ or after .. her 
“marriage;-or by her own skill or exer- 
tion, or. by` purchase or.by prescription, 
or in any other manner whatsoever, 
and also-.any such-. property held by 
her as stridhana immediately before the 


commencement’ of this. Act. 


(2) Nothing contained in sub-sec- 
tion (1) shall apply to any property ac- 
quired by way of gift or under a` 
or any other instrument. or : under a 
decree ‘or order. of .a- Civil: Court ` or 
under an award where the terms of 
the gift, will or other instrument or’ the 
decree, order or award prescribe a res- 
tricted estate in. such property”. 

The “object. .of this particular ‘enactment 
is clear. ‘The object’ is: to assure equa- 
lity of rights to propérty to:-all Hindu 
males and females and to remove the 
artificial disparity in the ‘capacity to 
hold pxoperty: imposed: by the Hindu 
Law on the Hindu female. In circum- 
stances where a Hindu male was entitl- 
ed to obtain full ownership.of the pro- 
perty, a Hindu. female could not -be con- 
demned to hold property as only a 
limited owner because of the restric- 
tions imposed on her by the Hindu. 
Law. On the other hand, where’ in 
circumstances it was lawful for a 


“Hindu male to hold property as only a 


limited. owner it was’ not the intention 

of the legislature that a Hindu female 

should - hold, the property as. a full 

owner. Sub-section (1) of Section 14 

of the Act takes care of the former 

Lire sub-section . (2) takes care of the 
tter 


P 9 For the “purpose of cipeaee 
tion ‘(1) we must be concerned with 
property which is in the possession of 
a Hindu female. after the commence- 
ment of the “Act of 1956. That Act 
came into force on 17-6-1956. If such 
property Was acq by her, Nee 
before or after the commencement 
the said Act, it would be held 
her as ea owner and ‘not as 
a limited owner in spite of the res- 
trictions- placed by the Hindu Law. 
Then: there is an explanation of thé 
word “property”. referred to in sub- 
section (1). By this explanation all 
kinds: of properties are attempted.to be 
included in sub-section (1). Though. the 
explanation purports to give an- inclu- 
sive meaning of the word “property” it 
is- really an exhaustive explanation, be- 
cause after enumerating the various 
kinds of properties acquired by a Hindu 
female, traditionally mentioned -in all 
the text- books on Hindu Law, the ex- 
planation includes property acquired by 
a Hindu female- “in any otber manner 
whatsover”. To make the explanation 
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all pervasive: it also ‘includes . ` property 
held by a Hindu female as stridhana; 
because although it is well known that 
under the. Hindu . Law ‘ ‘stridhana~ .pro~ 
perty is the: property of the female with 
absolute: ownership :therein,. under. cer- 
tain schools of the Hindu Law ‘a -few 


_fypes of properties though regarded. as - 
stridhana 


i are’ not disposable by- the 
wife without the consent of her- hus- 
band. The explanation, thus, - brings 


under - its“ purview ‘all’ properties tradi- 
tionally acquired by a. Hindu female in 
which merely by reason of the inċi- 
dents of the Hindu -law she has limited 
ownership. In other words, -sub-géction 
(1) read’ with this explanation provides 
that any property, howsoever acquired 
and in’ possession of a Hindu female 
after the commencement. of thé ‘Act 
shall be -held by her aga full- owner 
_]in all cases ‘where she formerly. held 
merely limited ownership. As a matter 
or fact, this sub-section ` proceeds. ôn 
e 
gories. of “properties of which a Hindi 
female, under the: provisions. of. . „the 
Hindu Law, is~ merely a limited owner. 
By this enactment her rights are en- 
larged and. wherever under the Hindu 
Law she would merely obtain limited 
ownership, she would, .after the com- 
mencement: of the Act- obtain full 
ownership. i 
10. Sub-section 2) -of Section 14 
of the Act comes by way of exception 


as is clear- from the words -with which 


the sub-section: itself . commences.: If 
sub-section’ (1) .had stood ‘alone, .a Hindu 
female would obtain full. ownership in 
all propertits. however partial or limited 
‘them a grant may ‘créate in 
If, for example, by a will 
or a gift a-life interest. is created in 
her favour’ with ‘the remainder vesting 
in another, sub-section, (1) ‘would have 
the effect of making her’ the full owner 
thereof and destroy the 
This result,’ however, is not intended. 
In similar ‘circumstances, a life interest 
created in a Hindu male would givé him 
no more -than a life. interest and- it 
would impair the principle of- parity 
of rights between the Hindu male and 
female, if a similarly worded - grant 
gives a Hindu male a life -interest but 
a Hindu female’ an absolute estate. .To 
prevent this anomaly sub-s, (2) is enact- 
ed. It emphasized that in all cases where 
a grant can lawfully create a limited 
estate in favour of a Hindu male gran- 
tee, it can equally do. so in the case of 
a Hindu female grantee and the general 
rule of sub-se¢tion (1) would’ have no 
application., It is in -that sense that sub- 
section {2y is read as an exception to 
sub-section. .(1). | : 
il. . There is consensus - of judi- 
cial opinion with-regard to the ambit of 
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, Hindu female, 


basis that there are several ..caté-- 


remainder. | 


‘properties under sub-section D. 


“ [Prs. 9-13] .‘ Bom. 19- 


sub-s.'(2)-of S. 14 of the Act. It covers 
only: those cases. of: grants where the 
interest in the grantee is created by 
the. grant itself oe in other. words, 
where.: ‘the pitt, . instrument, decree, 
order.:6r award. r -the source ‘or origin 
of. the interest. created in the grantee, 
‘Where, however, the instruments re- 
ferred to-above are not the’ source of 
interest. created - but are merely’ decla- 

ratory or’ definitive .of the right to 
property antecedently enjoyed by the 
sub-section (2) has no 
application; and. it matters not if in 

such ‘instruments Jit is specifically pro- 
vided in express” ‘terms, that the Hindu 
female had a limited estate or that she 
‘shall’ not alienate the: property or- that 
the. property would revert on hèr death 
to the: next-.reversioner such terms are 
inerely the ‘reiteration of the incidents 
of the Hindu Law applicable to the 
limited estate. (See P. Pattabiraman v. 
Parijatham Ammal, AIR 1970 Mad 257, 


-and the cases. referred to in paragraphs 


2 oe 3 of that judgment). 


j It, therefore; -follows that in 

-out of the Hindu Women’s 

Rights to to Property Act, 1937, which on 
the death of a coparcener gave a Hindu 
dow a share in the: coparcenary pro- 
perty, the Hindu ~woman’s limited 
estate - would be ‘enlarged into full 
ownership in spite of any subsequent 


‘Instrument, award ‘or decree declaring 


or redefining ‘her--rights as a limited 
estate. (See Raghunath Sahu v. Bhim- 
sen Naik, AIR- 1965 Orissa 59; Sasadhar 
Chandra’ v. Tara Sundari, AIR 
438; Sarnpathkumari v. Lakshmi Ammal, 
AIR 1963 Mad 50 and Lachhia v. Ram 
Shankar,. AIR 1966 ‘Pat 191): - 


13... In cases where a coparcener 
died- before the Hindu Women’s Rights 
to Property Act, 1937 came’ into force, 
the” widow . did not’ have Í 


‘of the joint. fondly property. In numer- 
ous instances this right was assured to 
her by ‘allotting property to her for life 
whether under an ent, award or 
decree or even by an oral arrangement. 
The difficult gushes which arises in 
such a case is whether the widow in 
possession of such properties on the 
date of the commencement of the Act 
of 1956 ‘gets full ownership to these 
There 
is divergence of judicial opinion on this’ 
question between ‘the’ various High 
Courts, some holding that she does and 
other holding -that .she.. does not. 
And ‘that is the precise question which 
arises in the present case. Those. cases 
which hold that the Hindu female gets 
full ownership. proceed on the footing 
that_a right to be maintained from the 
family property «is; na right crystallised, 
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declared ‘and recognised. oe the instru- 
ment, award or decree, having been in 
existence. antecedent to those docu- 
ments, and‘ hence not covered by: sub- 
section (2) of Section 14°.0f the- Act. 
(See Yamunabai Gangadhar v. Parappa, 
(1968) 70 Bom LR 611;.. Gadam Red: 
dayya v. Venkataraju, AR 1965 Andh 
Pra .66; Sumeshwar ` v. Swami Nath, 
AIR 1970 Pat 348 and Sharbati Devi 
v. Hiralal, AIR 1964. Punj. 1114). 


14... Other cases holdi tbat her 


Tight to be maintained out: of the: 


family. property was not “a right to 
property” which, according to them, she 
gets ` for the time :under the 
instrument, decree or award and hence 
she falls. under sub-section (2) of Sec- 
tion 14 of the Act. . (See Gurunadham 
v. Navaneethamma, AIR 1967. Mad 429 
- 'and Narayan Patra v. Tara Patrant, AIR 
1970 Orissa 131). . 


15. The first peat for deci- 
sion is whether Hirabai was a limited 
owner of the suit properties on the date 
of the commencement _.of the- Act of 
1956. For the present it may -be. con- 
ceded that she had no title to these pro- 
perties before the date of the award ex- 
cept to the extent of a poesy lien 
for her maintenance which jis recognis- 
ed in this State for more- than a hun- 


dred. years. ieee Yellawa' v. Bhiman- 
gavda, (1894) ILR 18 Bom 452). It has 
been held in that case that the Court 


will not allow the heir to recover family 
property. from a widow, entitled: to be 
. maintained out of it. without, first secur- 
ing a proper Do tenana for her, This 
position in law has been recently recog- 
nised by the Supreme Court in 
Bai v. Yadunandan (AIR.1969 SC .1118) 
where it is pointed out'that the widow 
was entitled to remain in possession ‘if 
she could establish that’ she had enter- 
into possession by; virtue of her 
claim or right to ae ner until the 
person laying the clai to .the estate 
made proper’ arrangement for payment 
of maintenance to her. But, after the 
date of. the award, Hirabai was un- 
doubtedly constituted a limited ` owner 
with some restricted powers to alienate 
the properties. It would appear from 
the award that she was entitled to re- 
main in possession, for her lifetime, the 
right to alienate being- confined to rais- 
ing of a loan on the Security :of the 
. properties for the purpose | ae paying 
Government revenue. i 


16. It is true that the anai 
(Exh. 67) dated 15-10-1903 ‘does not in 
so many words say that the suit pro- 
perties were given to Hirabal In lieu of 
maintenance. But, we. have no. doubt 
that this was the case. ~ Nemgonda. who 
was the other party to: ‘the dispute, had 
specifically asked in ‘the plaint ‘which 


` B..B. Patil v..Gangabai (Palekar J.) 


‘bai is the daughter-in-law 


A.L B.. 


. he filed before the arbitrator that main- 


tenance should be provided for Hirabaf 
and all the properties which were’ in 
Hirabai’s possession: should be handed 
over to.him. The arbitrator, while 
dealing with this aspect .of _ the case, 
observed. as follows: = 


oe ress Devgonda was the: 
Karta ana an honouréd gentleman. It 
would appear that since Jingonda ‘was 
dumb he was not useful to conduct the 
day-to-day affairs. Since Devgonda was 
the Karta, both the parties agreed that 
it was Devgonda himself who develop- 
ed the income of the properties, The 
plaintiff (Nemgonda) fully | admits that 
it was  Devgonda who retained the 
Patilki Watan in the family after put- 
ting: forth great efforts in the dispute 
that had arisen. On the whole, there. 
is. no dispute before me that Devgonda 
was the Karta. The -defendant Hira- ` 
of such a 
Karta member and ‘to pass. an ‘order 
merely ‘to give her maintenance as re- 
quested by the ‘plaintiff (Nemgonda} 
would amount to ignoring the real posi- 
tion of those nearest to the man who 
had after great endeavours developed 
the properties. Therefore, having re- 
gard to the status of Devgonda ‘and the 
relationship between Devgonda and the 


defendant (Hirabai) I do not desire to .— 


give to the defendant (Hirabai) bare 
maintenance as if ss an unsheltered 
woman”. : 


Reliance was “placed upon thase obser- 
vations made by the arbitrator in the 
award to contend that the award does 
not really. give these’. properties to 
Hirabai in lieu of maintenance but that 
the award is an anomalous instrument 
wherein the rights of the parties, were 
for the first time decided. We are-un-~ 
able to accept this: submission. So far 
as could be gathered from the award if 
would appear that while Hirabai was 
saying that she should get all the’ pro- 
perties’ and maintenance should be ~ 
given to the other side, Nemgonda was 
contending that he should get all the 
properties from MHirabai and ` Hirabaf 
should be merely paid some mainten- 
ance. That was the issue which was 
before the arbitrator. He found- that 
they were all members of a joint family 
and against that background he had to 
pass the award. Nemgonda being the 
only surviving male coparcener could 
not be side-tracked by merely provid- 
ing him with maintenance: _On ` the 

other hand, having regard to the- fact 
that Hirabai under the Hindu Law. would 
be only ‘entitled to maintenance, the 
arbitrator thought that it would “be un- 
fair to give her merely a pittance ` for 
her maintenance as a widow. the. 
joint family and, therefore, he decided 
to make a Hberal provision ‘for ‘her in 
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lieu of her _maintenance.- Having re- 
gard to the manner in ‘which the family 
properties. had been ‘increased and de- 


veloped by.:the personal: efforts of Dev- 


gonda, the arbitrator thought that Hira- 
bai ‘deserved to be provided. on- a: libe- 
ral scale. As,a matter of. fact, a speci- 
- fic allegation was made in the plaint in 
the present suit : ‘that the suit properties 
“were given to Hirabai under the .award 
In lieu of maintenance, and we do not 
find any specific denial of the same -in 
the written. statement. We,- therefore, 
hold that’ the’ suit properties: had :.been 
allotted to.Hirabai in lieu -of her main- 
tenance which-is also the anding; of the 
learned -trial - Judge. iy ot 

- the’ suit 


17. Thus. we find that 
properties were: allotted to“ Hirabal 
under the award in lieu of maintenance 
for life with a very restricted. power 
of alienation only in 
land’ revenue fell in -arrear The Ex- 
planation -appended to eect (1) ‘of 
Section 14 of the Act assumes that pro- 

perty acquired by a Hindu female ‘in 
lieu of maintenance is property of limit- 


ed ownership a concept not inconsistent. 


with the Hindu Law. Gupte”. in 
book on the. Hindu Law, 2nd Edition, 
at page 565 in ‘paragraph 44 has stated 
as follows: 

Mosesa Although the division of pro- 
perty into stridhana and non-stridhana is 
based upon certain conceptions peculiar to 
Hindu law it corresponds to the division 
of property into- absolute and limited. 
Absolute ownership means. and connotes 
that (1) the owner has certain unqualifi- 
ed rights over the property such as. (A) 
the exclusive right to its possession, (B) 
the right to its management, (C). the 
right to its exclusive enjoyment, and 
(D) the right of disposition by an act 
inter vivos or will; and (2) on the death 
of the ‘owner the property ‘devolves by 
succession on his‘heirs. -Wheré any of 
these essentials ` (of the content) of. abso- 
lute ownership is lacking, the property 
is not regarded as absolute but limited. 
Limited property would therefore be 
- property the ownership’ of ‘which -"is 
limited in some way or other irrespec- 
- tive of the- manner in- which it may be 
limited in..any particular. case”. 

We have no difficulty, therefore, in hold- 
ing that on the date of ‘commencement 
of. the Act of 1956 MHirabai -was..a 
limited owner. within the contemplation 
of sub-section (1) of Section..14 of -the 
Act. It would then follow that Hirabai 
was entitled to: become.the full owner 
of the, suit: properties - on that date in 
which case on her death after that date, 
her daughters.. would be entitled to. ine 
herit the sult . properties,- j 

18 It is, however, contended by 
Mr. Shrikhande that the case falls with- 
in the exception embodied in. sub: section 
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ee where -the . 


tion (2), 


_@ wide variety of cases as° 


Bub-section _ (2). 
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‘His con- 
tention that the,award in this case 
creates a restrictive estate. within - we 
meaning of. sub-section (2). and not - 

limited -estate or limited ownership on 
expression: which .is to-be found in sub- 
section (1). He contends that this is a 
restrictive estate because Hirabai was 
less than a limited owner and for this 
he refers to the: restrictive terms of the 
award. which lay down that MHirabai’s 
right: to alienate was. strictly restricted 
to the. purpose of raising a loan to pay . 
the. land” revenue. . The argument as 
sumes that’ a. restricted estate is diffe- 
rent .in quality from limited :- owner- 


ship. That is not so. ‘Restricted estate” 
-is a generic term by which all kinds of 


limited |, ownerships . are covered. The- 
expression. “limited -ownership” has been 
used in sub-section (1) of Section 14 of 


-the Act, because .that is an expression 


generally found in the text books on 
Hindu law and ee almost acquired a 
technical connotation in connection with 
the ‘estate of a Hindu female. Sub-sec- 
on the other hand, does not ` 
want to. move . within the - cal 
concept of “limited pineal There- 
fore, sub-section (2) used a more 
pennie tèrm a estate”, which 
in its wide -ambit can take into account 
all limited ownerships within sub-sec- 
tion (1). , Indeed, the expression “limited 
ownership” within the -Explanation ap- 
pended- to sub-section (1) accounts for 
shown. 
Gupte in: the passage already referred 
to. They range from Stridhana on the 
one hand, to acquisition. in lieu of 
maintenance on the other. ` An absolute 
estate may be restricted or limited in a 
variety of ways in point of duration. 
enjoyment, disposal or the like, and 
all such cases are covered by the Ex- 
planation without ‘differentiating be- 
tween the several kinds of restrictions. 
In our opinión, Limited’ ownership is 
also réstricted ownership and every case 
of limited ownership will fall- within 
the meaning of "restricted estate” in 


i9. “Mr. Shrikhande’ next con- 
tended. that the words “award or decree 


-or order ‘of a Court” are not specifical- 


ly “mentioned ~ in sub-section (1) and, 
therefore, where a limited ownership or 


‘restricted estate. is created by an award 


or-decree, the case .eñtirely. falls ` with- 
in sub-section (2) and not . sub-section 
(1) of Section 14 of the Act. We ‘are 
unable to accept this’ submission. ` It is 
true that sub-section (1) does not.. in 
terms refer to an a or a decree of 


`a. Civil Court: -But the Explanation to 
‘sub-section (1) is wide enough to in- 


cludée..property acquired under an award 
or a.decree. . The. property as explain- . 
ed therein, not. oly includes the seve- 


. [Prs] 19-21] 
ral kinds of acquisition by -a Hindu 
female under the Hindu law but ‘the 
explanation winds up by providing -that 
property acquired “in any other manner 
whatsoever” by the Hindu female ‘would 
be ‘property réferred- to ‘in sub-section 


22 Bom. 


(1). The expression “in| any other 
manner whatsoever”. is wide enough to 
include’ property. acquired . under an 


award or ‘a decree. -Nor is theré™ any 
substance in the further contention. of 
Mr. ‘Shrikhande ‘that: the words “the de- 
cree or award”. are not mentioned in 
sub-section (1) but mentioned in sub- 


- section (2) because of’ the. higher -res~ 


pectability which is attached to a decree 
or award. They are adjudications. by. 
either a domestic court or by a Civil 
Court and, therefore, they istand on ‘a 
higher footing. . That is the. reason why 
Mr. “Shrikhande - says that property àc- 
quired -under a décree! or 'award was 
intended to'be excluded from thé ope- 
ration of “sub-section (1). :We do -not 
really see why a decreé or award passed 
on- an agreement between the parties or 
on the basis of a settlement between 
thern should have greater yalue than a 
private arrangement amicably arrived 
at. Moreover, sub-section (2) does not 
provide for acquisitions made only under 


-an award or a decree but it also makes 


` 


provision for the - property -acquired 
under a gift or will or any other instru- 
ment. They are all of the same quality 
and the only purpose’ for! which sub=- 


‘section (2) was enacted was'to make it 


clear that where under these several 
documents a new restricted right to 
property is created for the first’ time, 
sub-section’ (1) will have no -application 
to such a case. 


` 20. `- That brings - us to. the really 
vexed question in the present case. Mr. 


-‘Shrikhande does not dispute that when 


a limited or restricted estate apparent- 
ly created by the means referred to in 
sub-section (2) is only a redefinition- or 
recognition of an antecedent right to 
property, sub-section (1)--will not cease 
to have effect. In such a-¢ase;’he con- 
cedes that it will not be: possible to 
argue that the limited interest created 
in favour of the grantee has its founda- 


` tion or, origin in the grant’ itself. The 


prant, instrument or -decree will have 
only to be regarded as working out the 
Hindu female’s antecedent right to pro- 
perty which is thereby: recognised. He, 
however, contends that where a Hindu 
female: has no right or, interest directly 
to -any .property antecedent to the docu- 
ments refe 
there is no question of that right being 
Teco, in the documents and, there- 
fore, if a restricted estate is given’ by 


‘these documents they alone should be 


regarded as the foundation or source of 
the grant and such a grant would fall 
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in - sub-section (2),. 


A. I. R, 


under sub-section -(2).- According :to 
Mr. Shrikhande, Hirabai being a. widow: 
in the joint family had no direct interest 
in or right to the family properties prior 
to the award. Her. right was confined 
to-a mere claim :for maintenance out of. 
the joint family properties. ` Hence 
though her right of. maintenance was 
antecedent to the. award. it was not. a 
right to any property, that is to -say, 
she had no proprietary .right to. any 
property, and hence the -right to the 
limited estate created by the award has 
its origin in- the: award itself. ~There- 
fore Mr. Shrikhande contends, Hirabai’s 
case falls under sub-section (2) of Sec- 
tion 14 of the Act. In other words: the 
emphasis, according to Mr. Shrikhande, 


‘is on the question. whether thè- antece- 


dent right of the Hindu female. is. a 
proprietary right or not. If it is not 
@ proprietary right, the right which is 
given under the grantin sub-section (2) 
would be a. restricted . right. having ‘its 
origin in the grant: itself, 


21. The right of a Hindu widow 
to be maintained out of joint family 
properties has, : amongst others, the: fol- 
lowing characteristics : : 

1. Under Hindu Law, where à per- 
son has succeeded by ‘survivorship to 
the share of the deceased coparcener, 
he. takes it subject to the burden’ of 
maintaining the widow’ and unmarried 
daughters of the deceased coparcener. 
The burden attaches to the . property. 
The holder of such’ interest for mainten- 
ance amounting as it does to a burden 
on the property’ is entitled as a matter 
of right to ask the Court to create a 
formal charge on ‘such property; (See 
Secy. of State v. Ahalyabai, 40 Bom LR 
422 = (AIR.1938 Bom 321)). 


2. A widow is entitled not biy to 
claim maintenance out of the joint 
family property in ‘possession of. a co+ 
parcener. but also from the - property 
of the joint family which has been 
purchased by a stranger with notice of 
the existence of the widow. (See. Pe 
tatraya Putto, v. Tulsabai Chidambar 
Bom LR 802 = (AIR-1943 Bom 41) 


.3. If a widow -entitled to ‘mainten- 
ance is in possession of the joint family 
property, she is, as already pointed out, 
not to be ousted from the joint family 
property even by an heir unless. arrange- 
ment is- made for providing her with 
maintenance. 


_ 4. The liability to‘ maintain a widow 
is attached to the joint family property. 
It is true that all these characteristics 
mentioned above do not amount to any. 
proprietary right to any portion of the 
joint family: property. Nevertheless, a 
right to maintenance is a right attached 
to the family property. The question 
is whether: this distinction determines 
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the application ‘of ‘sub-section - 
sub-section. (2) of Section 14: of the ‘Act, 
as. the case . may- - In} our. opinion, 
this: emphasis . on tes nature.: of:- the 
antecedent right is not as important as 
the question - whether 


the real source or originator of the Tes- 
tricted estate granted thereunder. It is 
conceded that a -widow ‘having a ‘share 
in the coparcenary property under the 
Hindu Women’s Rights to Property Act, 
1937, cannot be prevented from--claim- 
ing absolute estate under sub-section: (1) 
by the mere fact that an instrument, 


decree or award which came into. exis- 


tence -after 1937 allotted her some joint 
family: property- specifically declaring 
. that she will have only a life- estate. 
The reason is that the instrument, de- 
` cree or award is‘not the source or foun- 
dation of the limited -grant. Such “a 
widow: is entitled to say: 


“The property which I have now in. 
my possession is in lieu of my share in’ 


the joint family property, I was given 
nothing under the. instrument or the 
decree. My antecedent right toja share 
in the property is merely translated’ in- 
to another form through the medium of 
the instrument, decree ‘or, award and 
hence sub-section (2) does not apply to 
me” 

It appears to us‘that a iaer conten- 
tion tan be made by. a.widow when 
some joint family property is allotted 
to her in lieu of ‘maintenance. She ‘can 
say: 

“I have an aiteceaant right attached 
to the family property — for my main- 
tenance. What is given to me, through 
the medium of the instrument -decree or 
award’ is in lieu of my right. to main- 
tenance. My former right is merely 
translated into another form - through 
the medium of the instrument, decree 
or award. Therefore, it is- not the 
source or foundation of the right to pro- 
perty I have now in possession. There- 
fore, sub-section (2) does not apply”. 
On principle we see no difference be- 
tween the two cases: The emphasis: is 
mot on the nature of the antecedent 
right claimed against the joint family 
property but on the question’ whether 
the instrument, decree or award. was 
the ‘originator. of the right conferred 
under it. Since’ in ‘both types of cases 
the instrument, decree or ‘award serves 
merely as a medium which translates 
one form of right into another it ‘Can: 
not be regarded as the originator of the 
right conferred under. it. 


© 92: . It may be. interesting to ob: 
serve that -under the. Hindu. Law the 
` right to a share in. coparcenary property 


given to some widows was held equiva- ` 


lent to-the right to maintenance out. of 
the family property. After the Hindu 
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thé” instrument, 
decree or award in ‘sub-section. (2)‘-is ` 


‘perty but in lieu of: maintenance. 


. the Hindu Law is in 
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Women’s. Rights to. Property. Act, 1937, 
-came into 


“force; the situation. is ex- 
plained by Mulla in- his book on Hindu 
lows 13th Paon at. pags Oh, as ‘fol- 
OWS i=, > 


e -The share he gets on’ 
partition” “it “hae boon held, is in lieu of 
maintenance and if she can get a share. 
in all ‘the ‘coparcenary property includ- 
ing agricultural lands, her right to 
maintenance - would cease. The right 
of claiming partition, conferred upon a 
widow. under. the Act. is. personal to her. 
The right being personal. would come to 
an end on her death if no partition had 
taken place. It ‘has been held in a 
number of cases that, if she died pend- 
ing a suit for partition, -her undivided 
interest would devolve by survivorship 
and would not go to ‘her husband’s heirs 
as reversioners.. The reason generally 
adopted is that she got her interest in 
lieu of maintenance and the right con- 
ferred upon her being personal would 
not be crystallised until actual partition 
by metęs. ‘and bounds.” 


The -passage cited above seems to Suge 
gest that.. a widow gets a share after 
1937 in. lieu of her maintenance, We 
have gone through the cases noted in 
the foot-note on that page.- But, we have 
not been able to find therein any direct 
decision that a share has been granted 


to her under-the Act in lieu of main- 


tenance. That seems to be the learned 
author’s inference from the fact that 
the share. enures only for the lifetime 
of the widow, that the right given to 
her. to share in the property is only per- 
sonal -to her and that if she gets such 
a share she is no longer entitled to get 
maintenance.. The conclusion from these 
facts may well lead to the inference 
that the share which was for the first 
time granted: to a-widow in 1937 was in 
lieu of maintenance. Moreover, 
before the. Hindu Women’s Rights to 
Property Act, 1937, when some schools 
of Hindu Law permitted the wife, mother 
and grand-mother to share in the co- 
parcenary property on actual partition, 
the share which was given to them was 
not . because they 












of the favoured widows under the Hindu 


not - 
maintenance, 
the context of the Hindu widows 
right to maintenance conferred - under 


‘in lieu of maintenance”. as much 
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limited owner as when the ‘widow ac- 
quires on “inheritance” or “at a parti- 
tion”. And if in the latter two cases it 
liss conceded that sub-section . (2) does 
not apply.on the ground of antecedent 
right. to the family properties, we do not 
see any rational justification to exclude 
a widow who. has an equally . sufficient 
claim over the family properties for. her 
maintenance. i i i < 

23. One TA to see the aai 
results which ‘follow on a 'narrow con- 
struction of Section 14 of the Act. Be- 
fore and after 1937 there were widows 
in the joint family who did hot get a 
sharé in the family properties but were 
only entitled to maintenance e.g. the 
widow of a ' pre- -deceased. son prior to 
4937 would bé entitled to; maintenance 
and not to'a share. If such a widow is 
allotted: under’ an oral | arrangement 
family properties of ‘which| she remains 
. in possession till 1956, she would direct- 
ly come under sub-section: ` (1). of See~ 
tion 14 of the Act and there’ is no ques- 
tion of the application of sub-section 
(2) since there is no instrument what- 
soever under which she claims. Then 
again, if after she is allotted family pro- 
-perties orally, her rights to the same 
are confirmed in a document some years 
later but before 1956, she would still 
become the full owner' of these proper- 


ties after 1956. (See S ate Devi ‘v: 
Hiralal, AIR :1964 Punj 4), But, if 
the same widow lives’: Webly in the 
family and in ‘order to prevent future 


trouble: some family ‘properties are al- 
lotted to her for maintenance sometime 
before: 1956, the Madras case (AIR 1967 
Mad 429) and the Orissa casé (AIR 1970 
Orissa :131) referred to above would 
have it that her case. should. fall under 
sub-section (2) and not under sub-sec- 
tion (1) of Section 14 of the Act. We 
do not see any justification for coming 
to such an unjust result: which could 
not have been within the contemplation 
of the legislature when ‘it! enacted sub- 
section (2). .The provision therein which 
Comes by way of excéptidn must’ ‘be 
strictly construed and would have no 
application to cases except those ies 
‘for the first time a new right to pro- 

perty is created, unrelated to the an- 
tecedent right or interest’ in the grantee 
either in respect of the actual- property 
-which is the subject-matter of the grant 
or the family property the claim ‘against 
which is crystallised in the allotted pro- 
perty. With respect. therefore, it is not 
possible to agree with the view taken 
by the Madras High Court in Guruna- 
“dham’s case AIR 1967 Mad -429 or by 
the Orissa High Court ‘in Narayan 
Patra’s case AIR’ 1970, Orissa- 131.. 
respectfully agree’ with the view. taken 
by Mr. Justice’ Deshpande! in Yamuna- 
bal Gangadhar’s case ( (1968)- 70 Bom LR 


"B, B.-Patil v. Gangabai (Palekar J.) 


ALR 


611) and also the view taken in Gadam’s 
ease (AIR 1965 Andh Pra 66), Sharbati 
Devi’s case. (AIR 1964 -Punj 114) ~and 
Sue BNAT E case, (ATR: 1970 Pat 348). 


24, We -must, however, draw at- 
tention to. another judgment of . this 
Court in Udhav Shankar v. Tarabai (69 
Bom LR 795) = (AIR 1968 Bom 308). It 
is.a decision of Mr. Justice. Patel. sitting 
singly and we are in respectful . agree- 
ment © with him .on the point which 
was necessary . to, be decided on the 
that case, -The learned Judge 
in Section 14.(2) of the 
Act of 1956.the word “acquired” means 
acquired for the first time under -any 
pf the ;instruments there mentioned -or 
under a decree. When the Hindu female 
has already by reason. of law or other- 
wise an interest in the property, then ~ 
she does not..“acquire’ any interest in . 
it by reason of the instrument or the 


decree, and in that case the restriction 


imposed cannot be effective. However, 
in the last’ paragraph of his judgment 
the learned ‘Judge has observed as - 
follows: (page 796 of. Bom LR)" = (at ` 
page | 309 of ATR): 

In- both these cases 
the hibat or ‘the’ widows had died 
prior to the coming into force of the 
Hindu Women’s Rights to` Property Act, 
1937, and on their husbands’ death they 
had, only a right of maintenance. In 
lieu of maintenance they were given a 
share in the properties with the restric- 


‘tion of their interest to their ‘lifetime. 


Evidently, the interest was ‘acquired’ 
under the decrees of the Court.” 


These observations ‘were made ‘by the 
learned Judge with a view to distin- 
guish the two cases which had been 
cited before him, The question with 
regard to. property’ acquired in.lieu of 
maintenance —- whether it falls under. 
sub-section. (1) or sub-section (2).of Sec. 
14 of, the Act was not directly before 
the learned Judge-in that: case. The 
observations:.are, therefore, merelv . obi- 
ter. There. is no full discussion also. of 
the basis on which the. learned Judge 
made those observations. 


25. In the present case, there is 

a further reason to hold that Binge 
had not. only a right to enforce her claim. 
for maintenance against the -family pro- 
perties which was antecedent to the 
award, but she had also a sufficient pos- 
sessory title to the lands. She was in 
possession of the lands after the death 
of her father-in-law and her husband, 
That gave her a possessory title which ` 
could not: have been displaced by the 
coparcener -without making proper ar- 
rangement for her - maintenance. We 
ls already referred in this connec- 

to the decision in Rani- Bails case 
ak 5060 sc 1118). : Therefore, . even 
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if the narrow view of the Madras case 
- in (AIR 1967. Mad 429) referred to above 
was. the correct view, Hirabai~ would 


have a possessory. Hèm sufficient to 
create an interest in the ‘suit properties 
and she would, therefore, fall within 


sub-section: (1) and not ‘sub-section (2) . 


of Section 14 of. the Act: Mr. Shri- 
khande ‘teferred. to the “decision. in 
Eramma v. Veertipane (AIR 1966- ‘SC 
1879) and. contended that a widow in 
the joint family who had no proprietary 
interest in the joint family properties 
would be deemed to be a trespasser if 
not in possession. with the’ consent ‘of 
the. ` coparceners, That case was not 
similar to the case of a widow who was 
In possession, of the property in lieu of 
her maintenance. The widow therein 
claimed to ‘be an -heir by inheritance 


under’ Sections 6 and 8 of the Act al- . 


though the’ provisions thereof did not 
apply to. 'her. She maintained that she 
was the heir of the deceased and it was 
in that capacity that she claimed title. 
She also claimed that as she was in 
possession -of the property- at the: time 


when the Act of 1956 camé into force, © 


she should’ be regarded as having en- 
larged her limited ownership into full 
ownership. Their Lordships in the first 
instance pointed out that she had .`no 
title by inheritance. On the other ques 
tion, they held that-in order that -the 
widow -may full title under ` sub- 
section (1) of. Section 14 she must have 


some’ prop eray interest: in the pro-.- 


perty however small it may be. They 
‘pointed out that the appellant before 
_them ‘did not show that in fact she pos- 
sessed some vestige of title, her.. mere 
possession not being sufficient. and’ ‘that 
. possession was held to be the ‘possession 
of:a trespasser. We do not think that 
that case has any application to the 
facts of the present.’ case. There’ is 
nothing in the award before us to’ show 
that Hirabai was regarded as a tres- 
passer when the award was made. Mere 
allegations and. counter~allegations made 
in the pleadings before the arbitrator 
cannot be taken. into account for the 
purpose. of deciding now whether “she 
was really a trespasser. Nemgonda in 
his plaint claimed the.whole of the pro- 


and requested the arbitrator - 
pay. maintenance to- Hirabal. 
countered by Hirabai .by saying that 
she alone was entitled to: the whole -of 
the property and Nemgonda should -be 
granted maintenance. The fact that 
both of them were saying that the other 
should get maintenance would igo to show 
that the status of the joint family “was 
not denied zand- the property also Bib: 
claimed as joint family. property. - 


case like this, the position. would Ina 


that Hirabai was in possession in exer- 


Sahadu Bala’ v.: Namdeo ‘Bapuji . 


‘for her 


=. [Pre 25-27] Bom. 25 


cise. of..her -possessory lien over the pro- 
perty .as no provision had been’ made 
maintenance. In-that view also 
sub-section (2) of. Section 14 of the Act 
will have-no. application ‘to this case. 
Dated The’ 14th October, 1970: 
26. In ‘the ` result, therefore, 

hold. that -Hirabai who was in hie. 


sion of the sult properties till the com-| 


mencement of the Act, obtainéd full 
ownership over them . thereafter, and. 
therefore, after her death in 1967 her 
daughters viz:; the two plaintiffs and 
defendant No. 1, would be the owners 
of the said “properties, Since defendants 
Nos. 2 to 6 are in possession of the pro- 
perties after Hirabai’s death, the. plain- 
tiffs and defendant No. 1 would be en- 
titled to recover Possession of the same 
from- them. 

The appeal, ` therefore, 


BUC- 


. ceeds, the order passed by the learned 


Civil Judge, Senior Division, Kolhapur, 
is set aside and a decree is passed in 
taron, of the plaintiffs and defendant 
No. or possession of the suit proper- 
ties frost defendants Nos. 2 to 6. In- 
quiry to be made paer Order 20, Rule 
12 (1). (c), Civil P for mesne profits 
frorn the date ‘of fied suit. The plaintiffs 
shall get their costs E hoth the Courts 
from. ‘defendants Nos. 2 to 6. 

$ * Appeal succeeds, 


“+ 
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i ' WAGLE, J. 


- Sahadu Bala Botra and another, Peti- 
toners v. Namdeo Bapuji Karale, and 
omen. laura o 

Special Ci Appln, No: 
1964, D- 188. 070. 2 
_ Tenancy Laws — Bom bay Tenancy 
and Agricultural Lands Act (87 of 1948), 
Section. 84-A, Second Proviso —. Trans- 
sei resulting in eviction — The expres- 
“Any person other than the tenant 
a actual possession” does not include a 
in pe of persons which includes a-tenant 

possession. - : (para 6) 

-Where a land is transferred by a 
Tandlord- jointly in favour of a -group 
of -persons: one of -whom is a` tenant 
and -others: non-tenants and- -the tenancy 
is not terminated it would result in evic- 
tion of the tenant from the share pur- 
chased by non-tenants if the effect is 
Riven to the transaction: It- would be 
a’ .transaction «in favour `of any’ person 
other than the tenant in actual posses- 
sion within the proviso and would be in- 
valid. The fact of-non-tenant making 
a’ joint poe with -tenant will not 


1133 of 


change his status as non-tenant .and °a 
valida - certificate would’ -not be 
IO/JO/ET9L/TL/MNT/G 0 ua 





26 Bom. {Prs. 1-6] 


issued to him under the. section. 
1961:Raj 18, Dist. . (Para 7) 
Cases . Referred: Chronological Paras 
(1961) AIR 1961 Raj 18 (V 48) = . 
. 1960 Raj LW 219, Hari Pratap v, 
Rampgopal - i 7 


. ¥..8. Chitale with D. rK. Ghaisas, 
for Petitioners; M.` V. i Paranipe with 
N. D. Hombalkar, for Opponents Nos: 
1-A to 1-F and 2 to 4,. 


ORDER :— An interesting point of 
law that arises in this.case is whether 
the expression “any person! other. than 
the tenant in actual possession” used in 
the second proviso to Section 84-A „of 
the Tenancy: Act would include a ‘per: 
son’ other than ʻa -tenant jointly pur- 
chasing along with the tenant. . The 
facts of this case which have led’ to 
this Special Civil Application are the 
following. > 


- 2 | S. No. 59. of Sudawadi measur- 
ing about 106 acres belonged to. the 
family of Natus which consisted of three 
branches. On December 18, 1948, an 
agreement was executed by two of the 
three branches, viz. Shankar and Hari- 
har, for transfer of ‘their one third 
share in the. joint property to petitioner 
No. 1 and opponent No. 1. 
ance of the agreement ‘to sell, deeds of 
sale were executed on July: 15, 1949 by 
Shankar and Harihar. Even vendor 
transferred his one-third share jointly 
in favour of petitioner No. 2 and Op- 
ponents Nos: 2 to’4 in one-half shares. 
Instead’ of the purchase being effected 
in the names of petitioner. No. 1 and 
Opponent ‘No. 1, it was effected in the 
names of their- respective; sons. The 
property, however, continued in the 
possession of the ‘purchasers. 


3. Civil Suit No.: 158’ of 1955. was 
filed by the present petitioners. Nos. 1 
and 2 against opponents Nos. 1 to 4 for 
partition and. possession of their one- 
half share in the. two thirds property 
purchased by them jointly: A conten- 
tion was taken that the:' deeds ‘were 
‘void under the Tenancy Act, as the pur- 
chase was effected by petitioner No. 1 
and petitioner No. 2, neither- of - whom 
was a tenant. The petitioners, how- 
ever, had taken up a contention that 
they were also the tenants. A refe- 
rence was necessitated: and -the same 
was made by an order dated Novem- 
ber 9, 1956. 

4, In the reference, 
heard by the Revenue forum, petitioner 
No..1 as well as opponent: No. 1 were 
both held to be tenants.. ‘However, in 
Appeal No. 21 of 1957 decided on Febru- 
ary 28, 1958, petitioner No: 1 was held 
tô be a non-tenant. In order to vali- 
date the transaction, proceedings were 
taken by petitioner No. 1 on June. 4, 
1958, under Section 84:A for validation 


AIR 


. Sabadu Bala v.” Namdeo: Bapuji (Wagle’ J.) 


pursu-' 


which was - 


A.LR, 


of the transaction. - Ultimately, the Dis- 
trict Deputy. Collector by. his order 
dated April 21, 1962, held ` ` that since 


the transaction resulted in the eviction ~ 


of a tenant, ‘a validation certificate 
could not be issued. This decision was 
confirmed’ by the’ Maharashtra Revenue 
Tribunal on March 3; 1964. The present 
petition is filed by ‘the two petitioners 
original -plaintiffs challenging’ ‘the ‘ orders 
of the District Deputy ‘Collector and 
the ‘Maharashtra Revenue Tribunal. 


- 5. Mr: ..Chitale, who . appears for 


‘the. petitioners, contends that ‘the provi- 


sions. of Section 84-A have to be con- 
strued very strictly if thè rights. of a 
purchaser who. has, paid consideration 
have to be denied ‘to him. According 
to Mr. Chitale, the provisions of the 
second proviso to Section 84-A .of the 
Tenancy Act would not bar.a valida- 
tion certificaté. being ‘issued ‘to, petitioner 
No. 2 for. validating ‘the. transaction 
which was’ not valid when entered in- 
to. The. proviso reads as follows:-—~ . 
. Provided further that if any such 
transfer is made by. the landlord in fay- 
our of any person other than the tenant 
in .actual possession, and such transfer 
is made either after the unlawful evic- 
tion of such tenant, or results in 
the eviction of.the tenant in- actual pos- 
session, then,, such transfer shall. not 
be.deemed to be validated......... 

I am not concerned with the rest of 


_the proviso.. The argument that was 


accepted by the District Deputy Collec- 
tor and the Revenue Tribunal was that 
if the transaction: was validated, then, 
in respect of one-half of two thirds, 
opponent No.. 1, who was a tenant 
would: be evicted. Both the authori- 
ties, therefore, held that the provisions 
of. the second proviso squarely applied 
to the circumstances: of this’ case. A 
Chitale’s argument, however, was that 
this would not be the correct - position. 

6. The expression “any person 
other than the tenant in. actual posses- 
sion” would not. include a -group of 
persons - which- includes the. tenant in 
possession. If a group purchases the 
property ‘and in the. group one purcha- 
ser is a' tenant in possession, then, ac- 
cording to Mr.. Chitale, it cannot be 
urged that this is a transaction in fav- 
our of any person other than the tenant 
in possession. Since the possession is 
joint, each purchaser is entitled to con- 
tend that he has a share in the: entire 
two-thirds purchased. Although his 
share may be delimit on by one-half, 
still, : since the property is held jointly, 
it. cannot be held that the. tenant is 
evicted. from any particular piece of 
lind out of the two thirds that was 
purchased. Mr. Chitale’s argumént, there 


‘fore, was that since the purchase was 


jointly. made by some. persons and 
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amongst those. -persons there ` ‘was: one 
person. who was the’ tenant in “possession, 


the provisions of the proviso -would: not 
apply :in. the circumstances of the case. 


-Te - ‘In support of his contention, 
Mr. Chitale cited a ‘decision’ of tHe 
Rajasthan High Court in Hari Pratap `v. 
Ramgopal, AIR 1961 Raj -18. In the 
Rajasthan case, the facts were. that a 
tenant of a shop had taken it on lease 
from three landlords. After being the 
tenant, he purchased the interest of 
one landlord. .-The two landlords’ there- 
after filed a suit for possession by. ter- 
minating the -tenancy. The claim made 
by the landlords was that they were 
the landlords and the defendant was a 
tenant.. The.defendant had taken on 
tenancy the shop. The tenancy having 
been. terminated, the two out of the 
three landlords were entitled to_ get 
possession of the entire shop. Their 
claim was negatived by the- High ‘Court 
which held that at..best--the two land- 
lords would .be entitled to joint posses- 
sion of two thirds share of the shop along 
with the one-third which ` rema with 
the tenant. This casé. has 
tion to the facts of the instant case. The 
facts n the Rajasthan case make it clear 
that if at all the . tenancy continued 


tenant himself, the” 
could only operate on. two-thirds. 
was therefore, held *that~the two land- 
lords could only obtain- what they had 
rented out.and they were’ not entitled 
to obtain possession, of what .was -rent- 
ed out by the third landlord. In. the 
t case, however; the facts are ‘that 
a purchase js- effected „by one; group. 
The group includes a tenant. There is 
no termination of a ‘tenancy which con- 
tinued in the name of opponent No..1 in 
spite of the purchase made by. opponents 
Nos.. 2 to 4 of one-half of the two-thirds, 
If, therefore, one-half of the two-thirds 
has been purch ased by a person -who is 
a non-tenant and it would result: in- the 
eviction of. the tenant, if effect is given 
to the transaction,- ‘the © case: falls. square- 
ly within the provisions of ‘the proviso 
to Section 84-A. The fact that the .pur- 
chase is made jointly ‚by. a tenant .and 
a non-tenant does not give additional 
right to the non-tenant.” His status con- 
tinues to be that 
spite’ of the fact that he had made) a 
joint „purchase along, with the tenant.. 


8. A further argument was: ad- 
vanced by Mr.-Chitale that the tenancy 
in. respect of the two-thirds- portion had 
been terminated as can-be seen from 
the -contentions made by. -the - defen- 
dants in the suit. In the; written state- 
ment a.contențion is made as ‘follows:— 


sirens er ad sett 3/3 RI AEE A 
0/3 fanart Be aT.” Po cote. eh 


German “D. Republic-v. D.I U. Ltd, 


no applica- ` 


of a.non-tenant in. 


[Prs: 6-9] Bom. 27 


Great- reliance was. placed on this sub- 
mission: in the written statement 'on be- 
half of opponent’ No.:1 that since the 
opponents or -the defendants had be- 
come the owners of: that two-third, the 
tenancy . had automatically come to an 
end.. . argument apparently looks 
quite good. -But the statement made in 


-the written statement cannot. be dis- 


sociated . from the circumstances under 
which. “it ‘is “made. The contention of 
the defendants in the suit was that the 
purchage “was wholly. effected. by the 
opponent No. I who had paid the entire 
consideration and. that no consideration 
had proceeded from the. petitioners. or 
either of them. On. the basis of this 
submission, a. further submission was 
made’ that.the defendants had become 


- the owners of two. thirds. The plaintiff's 


contention, however, ‘is that they’ are 
the owners of one-third and the ques- 
tion under Section. 84-A has got to be 
construed by reference to what the peti- 
tioners: contend: If the petitioners’ con- 
tention ‘is correct and the suit can pro- 
ceed only on the basis that the same is 
correct, then. the petitioners are the 
owners of -one-half ‘of: the two-thirds, 
If that is’ so, the possession. of that one- 
half of ‘the two-thirds would definitely 
evict opponent No. 1. The District De- 
puty Collector and the Revenue: Tribu- 
nal rightly took the view that the provi- 
sions of the proviso to -Section 84-A 
would apply to the. facts of this case 
and a validation: certificate could not be 


issued.. 
— ue discharged with costs. 


tre SS Petition dismissed. 


x 
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N: A. MODY AND-G. N. VAIDYA, JJ. 


Appellant v. The Dynamic Indusirial 
Undertaking Ltd., Respondents, “` 


Appeal No. 114 of 1970. (Suit No. 528 


of 1969), D/- 16-10- 1970. 


(A). Civil. P. C. (1908), -S. 11 — Prin- 
ciple of. res judicata — Earlier decision 
on Chamber Summons in süit refusing to 
try issues as preliminary does not operate 
as reg judicata in subsequent proceedings 
on Notice of Motion in the same suit to 

isg suit in limine, (Para 13) 


(B) Civil P. C: (1908), S. 11 — Prin- 
ciple of: res judicata — Issue disposed of 
on its. own merits; in the Notice of 
Motion ‘will not be allowed to be re- 
agitated subsequently even if the hear- 
ing of the suit proceeds — Only way the 
issue can. be -reagitated is by. way of an 
appeal and not in the same, suit. . 

(Para 13) 


Golio/cei6/71/VBB/G \ 


~> The German Democratic Republic,’ 


28 Bom, 
(©) Civil P. C. (1908), S..11 — In- 
terlocutory. : -order — What is — Order 


made on Notice of Motion not necessari- 
ly interlocutory — Order- dismissing 


Notice of Motion filed by. defendant dis- 


. allowing. prayer claiming immunity as 
foreign: ‘independent State : ‘under Interna- 
tional” Law is not interlocutory. ‘but final. 


An intérlocutory order. is an order 


by way of an aid to the proper adjudica~ 
tion of the ‘claims and .disputes -arising 
in the sait ‘itself; for example - -orders by 
way. of receiver, injunction, issuing of a 
commission ‘for ‘examination of' witnesses, 
discovery, inspection, ett. . Such orders 
do .not finally dispose of any’ dispute. or 
claim in. the suit itself. e mere fact 
_that an order has been made on a Notice 


of Motion cannot by: itself: ‘lead to the. 
-an interlo- - 


‘conclusion that the order is 
cutory~ ‘order. . It is the relief ‘asked for 
and the order” ‘made thereon which deter- 
mines’ whether a particular’ ot is or 
is. not: an interlocutory ord The nor- 
mal procedure'in the.. Court . of 
Bombay for asking for- al decree on 
admission or-for a decree on award . ig 
by way 
decree-is in fact, passed on such a Notice 
of. Motion, it cannot be said. that the 
Motion ‘and the order thereon were in- 
terlocutory. -They : clearly are final. ‘ 
i (Para 14) 
-Where the relief. 'akkedi for by the 
defendant ‘in the aer of | motiom was 
dismissal of, the -~ 
ground of aaay at the defendant ‘as 
a’ foreign Sovereign State under Inter- 
national Law, -the order rejecting the 
prayer in dismissing the: Notice of Motion 
is not an interlocutory. order but final 
order. i. (Para 14) 
(D) Letters Patent- (Bom), CL -15 = 
‘Judgment - — Order in:.the Notice of 


‘Motion in the suit filed on|the Original- 


Side. of Bombay - High Court, refusing de- 
fendant’s claim to imm as foreign 
Sovereign. State and want o; jurisdiction 


EE a t will be 
compelled to: enter upon its defence. on 
the merits of: the cause o ‘action ‘and 
claim made in the suit... The defendant’s 
claim. to immunity has been: ‘finally nega- 
tived. ve (Para 25) 

A ~decision’ can, “in ‘certain circum- 
stances, be a “judgment” and therefore 
appealable. even -if it affects lan independ- 


ent contention raised by, the, defendant, a 


contention. which does not at all concern 
or raise a dispute about any part ae the 
ae cause of action or: claim in the 

(1872) 8 Beng LR, 433 & (1874) 13 

ee LR, 91- &, ATR. 1933 Bom 85 & AIR 
1953 Bom 117 & AIR 1957 “Cal 727 & 
AIR 1953 SC 198 & AIR 1926 Bom 136. & 
ATR 1966 Cal 319 (FB), ‘Ret. ‘(Para 24) 


German D. Republic ¥. D..L U. Lid: \ 


‘of .a‘ Notice of -Motion. If a 


& on the 


- principles of 


A.L R. 

- (E) Civil P. C. (1908), Ss. 86,:87-A, 
151-— Suit on -Original Side of Bombay, 
High Court —. Claim by defendant to im- 
munity from being. sued in . municipal 
courts as- foreign Sovereign. State —‘Pro- 


_ cedure. —- Question can be. raised on 


Notice of Motion — (X-Ref:— Interna 
tional Law. — ‘ Private). f 

. Although there is no. Gosia proa 
cedure provided for..a claim to immunity 


*-as‘a foréign Sovereign State in the Code 


of Civil Procedure. or in’ the’ Original! 
Side: Rules of the Bombay High:- Court; 
basically it is-necessary that ‘a claim "to 
immunity “should be decided: at the: ear=- 
liest opportunity’ and’ that the ‘party: who, 
makes ` such: a claim should have. ‘an op 
portunity to “move’-the Court,’ Le. apply, 
to the court, for ’ ‘such an early decision. 
-- (Para: 29} 
~ The only procedure by which the de~ 
fendant could make .and ‘get an oppor- 
tunity ‘to @stablish its claim to immunity 
so far as the Original Side of the High 
Court of Bombay is: concerned, would be 
by way of a Notice: of Motion. ` i 
(Para 29} 
The procedure by ‘way of ‘a’ Notice 
of Motion. can bè held to be the correct 


‘procedure by the Court‘ ‘even under its 


inherent. powers ‘under Section 151, Civil 
P> Cc. . AIR 1932 Bom ` 271 & AIR 1966 
Cal 319 (FB), Rel. on. ` (Para 29} 


The fact that the defendant has filed 
lis written statement does not by itself . 
make any difference, -A foreign Sovereign 
State which claims such immunity ` need 


-not file any- written statement: at all har f 


the claim for -immunity, if raised, -has 
been- adjudicated upon and: gejected. 


(Pata ` 29}: 


(F) Civil’ P.-C; (1908), Ss. 86,.87-A —: . 


Doctrine of ‘immunity: of foreign Sov-' 
ereign State from being sued in munici- 


- pal courts -under International Law: — 


Principles apply in India but as modi-' 


fied by ‘S. 86 — (& Refi— Anternationak: 
. Law’ (Private) ). i 


A foreign Sovereign - State is ‘entitl- 
ed to immunity from ‘being sued’ in münt’. 
cipal “courts under the principles of. In- 
ternational Law. The. principles ‘of In- 
ternational Law would’ be applicable in: 
India, but in its ‘application Section 86. 
creates’ an exception. In International _ 
Law the . immunity is. absolute, subject 
only to’ the exception. or exceptions re~ | 
cognised in. International Law: one of such’ 
exceptions being. when the foreign Sove= 
reign State’ waives ‘the -privilege of im- 
munity. .- Section .86.creates another ex- 


ception,’ ‘the exception being where the ~ 


requisite consent is given: by’ the Gov- 
ernment’ of India as-provided under Sec 
tion 86.- But the- provisions of Section 86- 
‘would to that extent operate:as. another — 
exception and to that extent modify the 
‘International ‘Law. Buf 
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principle of International; Law would 
still be applicable. in India. “AIR 1966 sc 
230, Foll; (1921) 3. KB 532 & 1924 AC 797 
& 1939 AC 256 & (1967) 1-AC 853 & AIR 


1962 SC. 797, Ref.;. Observations that. prin- 


ciples ‘of International Law have no ap- 


plication -whatever in India in ATR 1966 
Cal 319 (FB) held. over by AIR 1966 ~ 
. . (Para 49) - 


© 5C-230, 
> The ‘doctrine d yet not been 


curtailed in. England to exclude its ap= 
plicability to commercial trarisactions. If 


the ‘doctriné which is well established’ - 


for over. a large number of years’ re= 
quires, in view of changed ‘circumstances, 
to be at all modified in India, it is highly 
desirable that the Supreme, Court as the 
highest Court’ of the land ‘should, in-a 
proper case, lay down the principles. ` 
(Para 43} 


‘The Court shoùld obtain the neces~ 


sary information about recognition of a. 


foreign Sovereign State, whether de facto 
or de jure, from the Government. ‘of India. 
The Court has tó reach a decision on-the 


relevant information made available to- 


the Court by the Government of our 
ar g - (Para 36) 


country. 


The AEN de jure or de facto, - 


has the same value for the purpose of 
deciding whether a particular - foreign 
State is a Sovereign State and-is entitled 
to immunity under oe Law or 
not. Order ‘of -Vimadalal, J. dated .18-9- 
1970 on Notice of Motion dated 14-8-1970 
Reversed, - -(Para 47) 
Cases Referred: Chronological sce 
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364° The Justices of the Peace v. i 
The Oriental Gas’ Comipany “16 
M. P. Amin with Rajani ma Suresh 
Parekh, P. R. Mridul and P. Amin 
I/b. M/s. Khambatta and Sais “Kapadia 
Attorneys, for Appellants; oe 
man with N. D. Vyas I PM. 


and Mulla Craigie: Blunt and fe 


- Attorneys, for Respondents. 


MODY, J.:— (14th ‘Oct. 1970): This 


‘is an appeal against the Order of ined 


lal, J. dt. 18th. September 1970 passed by 
him on tthe. Notice of Motion dated 14th . 
August 1970 dismissing the Notice of. 


2. The suit in which the Notice 
of Motion was taken out was filed on 6th 
June 1969. The plaintiffs are a company 
carrying on business ‘in 1 Ternate: There 
are three defendants to the suit. ` It is 
stated in the plaint that the first defend- 
corporate : controlled -by 
and/or is a. department, of the second de- 
German Democratic Republic. The third 
defendant is a Bank and is not directly. 
concerned in: the. Notice of Motion. ` The 
plaintiffs entered into two contracts in 
writing with the. first defendant for-sale 


~- and supply of certain goods as-more par- 


ticularly- mentioned in the two: contracts. 


- It is stated in the plaint,-as also in the 
< main contracts, that the same were. with- 


in the frame work. of the Trade Agree- 
ment dated 18th December 1959. between 
the Government of.the 2nd defendant 
and the Government of India. It-is fur- 
ther averred im the; plaint that there was 


_an-implied.term of each of the. two con- 


tracts that any agreement which may 
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subsequently be arrived at between the 
Government of India and the 2nd defend- 
ant in connection with the' exports from 
the 2nd defendant to India. and from 


- India to the second defendant under the 


Trade, Agreement would be binding’ -be- 
tween the plaintiffs and the first defend- 
ant. The plaintiffs claim: by this suit 
‘from the first-and 2nd defendants a sum 
of over Rs. 20,00,000/- ag and by way of 
payment of the balance of the price pay- 
able to the plaintiffs. Although the con- 
tracts were entered .iinto; between the 
' plaintiffs and the 1st defendant; the plain- 
tiffs seek to make the and defendant 
liable on the ground that the first defend- 
ant was merely a Department of the Se~ 
cond defendant. : i 1) 


3. After the Writ-'of Summons 
was NE on the second defendant, the 
second defendant filed’ an ‘appearance. in 
the suit specifically stating therein ‘that 
it was under protest. Thereafter the 
second defendant filed its: writtén state- 
ment. It is stated inthe first paragraph 
of the written statement that the second 
defendant has filed. the written statement 
under protest and without prejudice to 


the rights and the contention of the se-. 


cond defendant that this Court had no 
jurisdiction to try- or! ' entertain or dis- 
pose of the-suit against the second de+ 
fendant for the - reasons therein stated. 
The -reasons stated are that the second 
defendant is’ a Sovereign, Independent 
State and ‘that all Sovereign States are 
subject to International Law and enjoy 
unity according to the. general prin- 
ciples of International Law.: It is further 
stated in the written statement that for 
many years the Government of India has 
treated the second defendant ‘as a Sove- 
reign Independent State and has con- 
tinued to do'so and that since the year 
1954 there have been. several Trade 
Pepe between the Government of 
India and the Government: of the’ second 
defendant. It is. further stated that in 
arder .to look after certain’ commercial 
interests of the Government’ of India in 
the second defendant it was agreed that 
if and when a Trade Representative is 
appointed he will enjoy the same rights 
and privileges that are accorded to the 
Trade Representation of the second de~ 
fendant in: India and that in ‘pursuance 
of that agreement a ‘Trade Representa- 
tion of the second defendant was. set up 
in India and that it continues to enjoy 
diplomatie privileges of cypher and mail 
bag, as also certain other. pr vilegos: rail 
in the written statement, its 
graphs 10 and 11, it: is vated that Pike 
suit having been filed without prior con- 
sent of the Government of India as. con- 
templated under Section 86 of the ‘Code 


of Civil Procedure, the suit against the. 
dismis- 


second defendant is liable to be 
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in the ‘plaint. 


A. L RB. 


sed. After taking such preliminary - ob+ 
jections and :after. again specifically stat- 
ing that in the event. of the Court hold- 
ing that the. second defendánt was not 
immune from the process of this Court, 


_the written statement contains averments 


on the facts and submissions contained 
In. support: of its -claim 
for immunity under International Law, 


-the Written Statement relies upon cer- 


tain Statements made by three Prime 
Ministers of India, being Pandit Jawahar- 
lal Nehru, Lal Bahadur Shastri and Mrs. 


‘ Indira Gandhi. The first is a statement. 


made by Jawaharlal Nehru op 17th 
August 1961 in the Lok Sabha, as appear- 
ing from the “Lok Sabha Debates” to 
the effect that “India had trade relations - 
with the East. German Government that 
de facto India recognised it and that they 
have got a Trade Representative in India 
and ‘that India is dealing with them in 
many ways.” The second is also a State- 
ment made by Pandit Jawaharlal Nehru 


‘on 2nd September 1961 as ‘appearing in 


“Jawaharlal Neéehru’s Speeches”. Volume 
Four, to the effect‘ that. it seemed to him 


' obvious that certain facts of life should 


be recognised, that: there are two. inde- 
pendent entities; the Government of the 
Federal Republic of Germany and. the 
Government of the German Democratic 
Republic. The. same postion was reite- ` 


rated by Lal Bahadur Shastri in the Indo- 


Soviet counterpart, specifi- 
cally stating that iat that time the fact 
of the ‘existence of the two German 
States could not be. ignored. The same 
position was. again re-affirmed in the 
Indo-Soviet Communique dated 16th July 
1966 to which ‘Mrs. Indira Gandhi was 
one of the two parties. - j 


4. Thereafter the second defend- 
ant took out a Chamber Summons dated 
10th March 1970 praying for an order 
that the issues mentióned in the Schedule 
“A” to that Summons, with or without 
modifications, be tried and determined as 
preliminary issues so far as. the second 


' defendant was concerned and a date may 


be fixed for hearing of the preliminary 
issues. The four issues mentioned in 
the said Schedule “A” are-—- ` 


"(1) Whether the defendant ‘No. 2 

enjoys immunity according to the general 
principles of International Law? _ 
: (2) If the answer to the first issue is 
in affirmative, then, whether this Honour- 
able Court has jurisdiction to try or en- - 
tertain or dispose of the suit? > 

(3) Whether. the suit against the de- 
fendant No. 2 is barred by the provisions 
of Section 86 of the Code oL ciil os 
cedure?.. 

(4) If the answer to er ‘No. 3 is 
in affirmative, whether this. Honourable 
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Court has jurisdiction to try:or entertain 
or dispose of the suit?” 


5. By „his order dated’ 16th March . 


1970 Kantawala; © J. dismissed that 
Chamber Summons. The second`defend= 
ant’s appeal against that order was dis- 
missed by.‘the Appellate Court on 6th 


July 1970 on the ground -that the order > 


of dismissal of the ‘Chamber Summons 


was not a judgment within the meaning 


of CL 15 of the Letters Patent of this 
Hon’ble Court and was therefore not ap- 
pealable. : Fo an a 
- 6. ` Thereafter the second deferid- 
ant took out a Notice of Motion dated 
14th August, 1970, the two- substantive 
reliefs prayed for therein’ being— ` 
“(a) That the suit herein filed by the 
plaintiffs against the defendant No. 2 be 
(b) In the alternative to prayer ~(a) 
above this Honourable Court would be 
pleased to pass an- order’ that the issues 


mentioned in Schedule ‘A’ herein. with. 


or without modification- be tried and 
determined. as' preliminary issués as far 
as defendant No, 2 is concerned.” 

The issues in the said Annexure “A” are 
the same identical four issues which were 
mentioned in the Annexture “A” to the 
said Chamber Summons and which we 
have tTe-produced above in our judg- 
ment, ARTE A 
- 7. ` To the affidavit in’ support of 
that Notice of Motion is annexed a copy 
of the letter dated Ist April 1970 addres- 
sed by the Attorneys of the second de- 
fendant to the Secretary, Mini o 


Ministry of 
External ‘Affairs, Government of ‘India, . 


New Delhi. The letter referred to the 
present suit and the second defendant's 
contention about its immunity under In- 
ternational Law as well as under’ Sec- 
tion 86 of the’ Code of Civil Procedure 
and requests for answers to the two ques- 
tions mentioned in that letter.: The first 
question was ` whether, inter alia, the 
plaintiffs in this suit -had made any ap- 
plication to the Government of India 
under the said Section 86- for filing this 
suit and what was the answer given by 


the Government of India. The second. 


- question was whether the German Démo- 
cratic Republic was recognised defacto 
_ by the Government of India. There is 
-~ also annexed to the ‘affidavit a copy of 
the letter dated Ist August 1970 which 
is a letter in - 
dated ist April 1970. The reply states: 
“This is to certify that the Govern- 
ment of India has de facto relations with 
the German Democratic Republic. Ac- 
cordingly ‘that Government should enjoy 
immunity from jurisdiction of the local 
courts in suits „and ‘other ‘proceedings 
similar to those enjoyed by any other 
Government, unless that Government has 
expressly waived its immunity.” ~-' 


German’: D. Republic `v. D, LU, Ltd. (Mody J) [Prs. 4-9]. 


_ follows:—: - 


reply to the said letter - 
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The letter is addressed from -thé“ Legal 
and -Treaties Division of the Ministry of 


External Affairs,- Government of India; 
New .. Delhi; and -bears the- signature 


“K:.K.. Chopra”, the Law Officer in that 
Department:' The. affidavit states that.on 
3rd August 1970 Mr. Swaran Singh,- the ` 

inister of External Affairs, Govern- - 
ment of India, had, inter alia, made an 
announcement -in tHe: Parliament: as 


i “The” stage has now come when we. 
feel . that our. growing economic, com- 
mercial and- cultural” relations should be 


reflected officially by the establishment of 
consular relations.” i 


>n 8 In the’ affidavit in reply. filed 
on behalf of the plaintiffs on that Notice 
of Motion it-was contended that the certi- 
ficate dated ist August 1970 purported to 
be issued:by Mr. K. K. Chopra was not 
issued by -or on behalf of the. Govern- 
ment of .India and that in any event it 
was not a certificate of .which judicial 
notices .can at all be taken and that: the 
certificate went no further than the said. 
abla made. by. Pandit Jawaharlal 


"9, _ In view of the said contention 
raised in the plaintiffs’ affidavit in reply 
about the said certificate dated 1st August 


. 1970, -the second defendant obtained an- 


other certificate. dated 15th September 
1970 and annexed a copy of it to its aff- 
davit in ‘rejoinder. The certificate shows 
that it was issued by the Under Secre- 
tary, Ministry of External Affairs, Gov- 
ernment ef India, over the signature of 
Mr. Girish-Dhume as Under Secretary. 
The certificate states that it was in ‘con- 
tinuation .of the said certificate dated 1st 


Mr, Girish Dhume was directed on behalf 
of the Government of India to certify 
that the -Government of India had and 
continues to have de facto relations with 
the German Democratic Republic and 
that accordingly that Government should 
enjoy immunity from jurisdiction of the 
local courts in suits and other proceedings . 
to those enjoyed by any other 
Government unless that Government has 
expressly waived its immunity. To that 
affidavit in rejoinder is annexed another 
letter dated 18th August 1970 from the 


- Foreign Secretary, Ministry of External 


. New Delhi, to the Consulate 
General of the. second defendant, New - 
Delhi. -It states that following the esta- 
blishment- of the Consulate’ General of 
the second defendant in India at New 
Delhi. all the appropriate authorities. in 
India' were being informed about the 
change in the status of the Regional 
Trade Representation..of the second. de- 
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fendant, at Bombay, Calcutta and -Madras 
to that of Consulates of the second de- 
fendant and. about the appointment of 


Mr. Herbert Fischer as their Consul. 


General at New Delhi. It further states 
that the Government of India presumed 


-that necessary facilities would -be accord- 


. ed. for the. establishment of an equal 
number of Indian Consulates in the 
German Democratic Republic. on a re- 
ciprocal basis as and when thé Govern- 
ment of India decided to!establish such 
Consulates, - © %5 2 i ao . 
" 710. — As--stated’ earlier, Vimad 
J. by. his said order ‘under ‘appeal dis~ 
missed the Notice of ‘Motion. . . 


> IL- It is necessary-to bear in mind 
the exact applications made. by the 
Notice of Motion and the contents of the 
order made; thereon.: Before the Notice 
of Motion was taken out, an application 
had been'made by the earlier Chamber 
Summons’ for the trial of the .same four 
‘issues’ again repeated in ‘the Notice of 
Motion..as prelimi issues. The four 
issues divide themselves into two groups, 
issues Nos. 1.and.2 relating to: the-claim 
' for immunity under ‘International Law 
and issues Nos. 3 and 4 relating to the 
contention for dismissal of the suit in 
view. of the. provisions of: Section 86 of 
the Code of Civil Procedure, That 


Chamber. Summons had been - dismissed, - 


as also the second defendant’s ‘appeal in 
respect of the. same. ‘In view of those 
facts the -same relief was again asked 
for by the. Notice of Motion, but as 
prayer (b) thereof and in the alternative 
to prayer (a), It is clear that prayer (a) 
was made to predominate-over prayer (b). 
By prayer (a) the 2nd defendant invited 
the court to dismiss the plairitiffs’ suit. 
Prayer (a) was a new prayer and dis- 
tinct from prayer (b). The object sought 
to be achieved by each of those two 
prayers (a) and (b) was similar, but there 
was a little distinction which should not 
go unnoticed, Prayer (b) only sought 
-that the four issues be tried as _preli- 
minary issues and made an’ application 
for fixation of the date of stich trial of 
preliminary issues. If either of -the two 
groups of issues were tried as: prelimi- 
nary issues and.either of them succeed- 
ed, the second defendant. would achieve 
its object- of having the entire suit dis- 
missed as against itself. But that would 
happen: only if and when.the four issues 
‘were ordered to be tried as preliminary 
-issues and were actually tried-as such. 
But such a result depended on the issues 
being tried as preliminary ‘issues. Prayer 


defendant at the! stage of the 
Notice of Motion itself, in: limine, with- 
out. raising any preliminary issues. ~ 


‘appeal. 


ALR | 


(15th October 1970). `... “ 

12. This distinction between the | 
two prayers will have to be borne in ` 
mind when considering thé: arguments 
advanced before us in this appeal. 


13. ‘Mr. „Nariman, the. learned 


_ Counsel for the .:respondents, raised. a 


preliminary objection, the same: being 
that no. appeal: lies because of two 
grounds: The first ground is that on a 
construction of the Order under appeal, 
the Order does not-dispose-of prayer (a) 
and that prayer (a) is yet to be decided. 
The -second ground. is that the Order 
under appeal is not a. “judgment” within 
the. meaning. of Cl. 15. of - the, Letters 
Patent and that it is therefore. not ap- 
pealable. In order: to appreciate these 
two. contentions it is necessary to know 
the exact phraseology of the Order under | 


F > 


It is as. folows:—. |, ON 
“Notice of “Motion dismissed with. 
costs on two grounds:— : 

(t). It is barred by the principles of 


‘res judicata in view of the order 


by.Kantawala, J, on 16-3-1970 (AIR 1960 
SC 941 and AIR 1964 SC 993).. In -my 
opinion, there are no new facts which 
would make the principles of. res judi- 
cata inapplicable, - ; ae, 8 
..' (i) Even, if -the subsequent. corrés- 
pondence now relied upon is takem to be 
in the nature of ‘new facts’ the same do 
not disclose any clear recognition of the 
2nd defendant within the terms of Sec- - 
tion 87-A (1) (a) of the Civil P. C., and 
the question -still remains .a question of 
fact, in regard to which, it is well settled, 
no pr -issues can be framed or 
tried.” . . 2.89, 2 a 

The operative part of the Order’ makes 
it clear that what is dismissed is the 


“ entire Notice of Motion, which would in- 


clude both prayers (a) and (b). It is 
true, as pointed out by Mr. Nariman, that 
if the said four issues were to be tried 
either as issues in the suit itself or even 
as pr issues, a regular hearing 
would have to take place and it would 
have been open to the parties to lead 
such evidence as they wanted to. But ` 
so far as the first two of the said four ` 

issues ‘are concerned, both prayers,: prayer 
(b) as well as-prayer (a), concern the 
same (relief) (sic), Prayer (b) was merely | 


for a direction that the first. two issues 


be tried as preliminary issues and for 


. fixing a date of hearing for that purpose. 


But, as seen earlier, prayer (a) is, in a 
sense, totally different. Prayer (a) does’ 
not seek the decision of the first two 
issues as preliminary issues, but invites 
the Court in limine to dismiss the suit 
at the stage of the hearing-of the Notice 


_ of Motion: itself without -the raising of 


any issues or trying any of them as a 
preliminary issue. Now the first ground 


g stated by the learned Judge in support 


1972 


of his order is that the Notice of Motion 
was barred by the principles of res judi- 
cata‘in view of the orders made on the 
Chamber Summons and.in the appeal 
against that Order. An analysis of these 
two orders on the Chamber Summons 
shows that the second defendant’s ap- 
agen? for trial of the four issues 

pr issues was rejected. 
Prayit (b) sought to re-agitate for 
the same relief and it was held to be 
barred by res judicata. Prayer (a), how- 
ever, was different. The earlier decision on 
the Chamber Summons was a refusal to 
try these issues as preliminary issues. It 
did not deal with the point as to whether 
the suit should be dismissed in limine. 
As a matter’ of fact no such a ier 
had been made. That being the position, 
it would be erroneous to say that prayer 
(a) was barred by the principles of res 
judicata. Prayer (a) had therefore to be 
disposed of on its own merits. The 
result, however, of the dismissal of 
prayer (a) of the Notice of Motion now 
is that that application has been heard 
on the Notice of Motion and disposed of. 
Even if the hearing of the suit proceeds, 
the said issues Nos. 1 and 2 will be 
deemed to have been disposed of on the 
Notice of Motion itself and will not be 
allowed to be re-agitated at the hearing. 
The effect of the order dismissing ae 
(a) is therefore, that so far as the suit 
is concerned, the claim of the second 
defendant to immunity as a foreign Sove- 
reign State has been finally disposed of 
and the only way the second defendant 
can agitate the same is by way of an 
appeal and certainly not in the suit itself. 


14. Mr. Nariman also contended 
that the Order under appeal is an inter- 
locutory order. In our opinion, there 
is no substance in this contention. An 
interlocutory order is an order by way 
of an aid to the proper adjudication of 
the claims and disputes arising in the 
suit itself, for example, orders by way of 
receiver, injunction, issuing of a commis- 
sion for examination of witnesses, dis- 
covery, inspection. etc. Such orders do 
not finally dispose of any dispute or 
claim in the suit itself. This entire con- 
tention of Mr. Nariman appears to origi- 
nate in the fact that the order has been 
made on a Notice of Motion. In our 
opinion, the mere fact that an order has 
been made on a Notice of Motion cannot 
by itself lead to the conclusion that the 
order is an interlocutory order. It is 
the relief asked for and the order made 
thereon which determines whether a par- 
ticular order is or is not an interlocutory 
order. The normal procedure in this 
High Court for asking for a-decree on 
admission or for a decree on award is 
by way of a Notice of Motion. If a 
decree is in fact passed on such a Notice 
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of Motion, it cannot be said that the 
Motion and the order thereon were inter- 
locutory. They clearly are final. There- 
fore, looking to the nature of the relief 
asked for by prayer (a) and the order 
made thereon, it is clear that the second 
defendant’s claim to immunity has been 
finally disposed of so far as the hearing 
of the suit itself is concerned. It now. 
Temains to be considered whether the 
order under appeal is a “judgment” with- 
in the meaning of Cl. 15 of the Letters 


Patent and is therefore appealable. 


15. So far as the order disposing 
of prayer (b) is concerned, the order is 
identical to that made on the Chamber 
Summons. In the appeal filed against 
that order it has already been held by 
a Division Bench that it is not a judg- 
ment and is therefore not appealable. 
That judgment is binding upon us. We 
must therefore hold that the order dis- 
missing prayer (b) is for the same rea- 
sons not appealable. There is, however, 
ances point of view from which the 
order dismissing prayer (b) can be looked 
at. The learned Judge has dismissed 
prayer (b) on the ground that it is res 
judicata. That aspect has, however, not 
been pressed into service by either party 
and we need not therefore consider the 
same. We, therefore, hold that the order 
dismissing prayer (b) is not a “judgment” 
and is therefore not appealable. The 
consideration of the preliminary objec- 
tion that the order is not appealable must, 
therefore, be confined to the extent that 
it dismisses prayer (a). 

16. The order under appeal has 
been passed by a Single Judge of this 
High Court sitting on the Original Side. 
In order to be appealable, that order 
must amount to a “judgment” within the 
meaning of Cl. 15 of the Letters Patent 
of this High Court. A similar provision 
appears in the Letters Patent of various 
High Courts in India and there is a wide 
divergence of opinion between different 
High Courts as to the interpretation of 
that word “judgment.” As far back as 
in 1872, in the case of The Justices of the 
Peace for Calcutta v. The Oriental Gas 
Company, (1872) 8 Beng LR 433, the 
Chief Justice Sir Richard Couch said: 

“We think that ‘judgment’ in Cl. 15 
means a decision which affects the merits 
of the question between the parties by 
determining some right or liability. It 
may be either final, or preliminary, or 
interlocutory, the difference between 
them being that a final judgment deter- 
mines the whole cause or suit, and a pre- 
liminary or interlocutory judgment deter- 


Mines only a part of it, leaving other 
matters to be determined.” 
17. The interpretation of that 


word “judgment” again arose before the 
same High Court a couple of years 
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Jater in Hadjee Ismail Hadjee Hubbeeb 
v. Hadjee Mahomed Hadjee Joosub, (1874) 
13 Beng LR 91. The order which fell 
for consideration in that case was an 
order refusing to rescind leave granted 
under CL 12 of the Letters Patent. The 
order was held to be a “judgment” be- 
cause it went to the whole subject-matter 
of the suit and decided whether the suit 
was to go on or not. These two judg- 
ments and interpretation: put on the word 
“judgment” by the Calcutta High Court 
has consistently been followed in this 
High Court upto now. Some other High 
Courts have, however, put a different in- 
terpretation on the word “judgment”, but 
in view of the Calcutta.High Court and 
this High Court having taken the view 
which they have taken for such a long 
time, it is not necessary to refer to the 
judgments of other High Courts taking 
any other view. 

18.- In Jivanlal v. P. R. Vakharia 
and Co., AIR 1933 Bom 85, a Division 
Bench of this High Court hẹld that the 
decision of a Judge under Section 10 of 
the Code of Civil Procedure is a “judg- 
ment” within Cl. 15 as it was not a mere 
order relating to the procedure in the 
suit and as it affected the question whe- 
ther the Court had jurisdiction to en- 
tertain a suit which involved a deter- 
mination of a right of a party who might 
be adversely affected if the court deter- 
mined that it had jurisdiction and that 
it was therefore appealable as a “judg- 
ment” under Cl. 15. Apart from saying 
that it was not a procedural order, the 
test adopted was that the question in- 
volved was whether the court had juris- 
diction to entertain the suit, and se- 
condly, that it would involve the deter- 
mination of the party’s right adversely 
affected by it. If the order for stay was 
granted, the party’s right to litigate that 
suit in the court in which it was filed 
would get stayed as provided for under 
Section 10 of the Code of Civil Procedure. 
It therefore affected the party’s right to 
proceed or not to proceed with the suit 
before the forum in which it was filed. 

19. The same point arose for con- 
sideration before a Division Bench of this 
High Court in Jai Hind Iron Mart v. 
Tulsiram, 54 Bom LR 844 =, (AIR 1953 
Bom 117). It was held that an order re- 
fusing stay under Section 10 of the Code 
of Civil Procedure is a “judgment” and 
therefore appealable under Cl. 15 on the 
same ground, viz., that the order was not 
merely procedural, but was an order 
dealing with the jurisdiction of the Court. 


20. Later on the identical point 
arose before the Calcutta High Court and 
a Division Bench of that High Court in 
Sohrab Modi v. Mansata Film Distri- 
butors, AIR 1957 Cal 727, held that an 
order refusing stay of a ‘suit under Sec- 
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tion 10 of the Code of Civil Procedure 
was appealable as a “judgment” under 
Cl. 15 because it affected the question of 
jurisdiction of the court to entertain or 
proceed with a suit or proceeding and. 
the decision on that question affected the 
merits of the controversy between the 
parties because an order refusing to stay 
involved assumption of jurisdiction and 
in so far as it negatived the defendant’s 
contention that the suit cannot be pro- 
ceeded with and upheld the plaintiffs 
claim that the suit must proceed, it af- 
fected the merits of a part of the con- 
troversy between the parties, the parti- 
cular controversy being a controversy in 
the suit as to where the subject-matter 
should be tried. 


. 2L In Ashrumati Debi v. Rupen- 
dra Deb, AIR 1953 SC 198, an occasion 
arose for the Supreme Court to inter- 
pret the word “judgment” as occurring 
in Cl, 15 of the Letters Patent of the 
Calcutta High Court. The order which 
fell for consideration before the Supreme 
Court was an order for transfer of a 
suit under Cl. 13 of the Letters Patent. 
It was held that such an order for trans- . 
fer neither affected the merits of the con- 
troversy between the parties to the suit 
itself, nor did it terminate or dispose of 
the suit on any ground and that it was 
therefore not a “judgment” and not ap- 
pealable. The divergent views of the 
different High Courts as to the interpreta- 
tion of the word “judgment” were point- 
ed out in that case before the Supreme 
Court, but after referring to some of 
them the Supreme Court has rested con- 
tent by deciding the particular case which 
arose before it without laying down any 
general interpretation which directly or 
impliedly resolves such divergence of 
opinion between different High Courts. In 
our opinion, therefore, the earlier judg- 
ments of this High Court on the point 
continue to apply with full effect with- 
out in any way being doubted or shaken 
by this particular judgment of the 
Supreme Court. 


22. Mr, Nariman, however, relied 
upon a judgment of a Division Bench 
of this High Court in Govardhan Lalji 
v. Chandraprabhavati, 27 Bom LR 1496 
= (AIR 1926 Bom 136). In the judg- 
ment delivered by him on behalf of the 
Bench Macleod, C. J. has, after consider- 
ing certain judgments cited before him, 
observed:— 


“After considering very carefully 
what was set forward as a definition of 
‘judgment’? in that case, I prefer myself 
to consider each decision as it comes be- 
fore me, and to form my own opinion 
whether it is a judgment or not for the 
purpose of deciding whether an appeal 
lies.” 
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This remark occurring in this very judg- 
ment, as also a perusal of the judgment 
generally, show that the decision in that 
case was confined to the facts of that 
case and cannot be of any assistance by 
way of yielding a principle for deter- 
mination of the meaning of “judgment” 
as it occurs in Cl. 15. 

23. The ratio of the three above 
decisions holding that an order refusing 
to stay a suit under Section 10 is a 
“judgment” is that the decision refusing 
to stay affected the merits of a part of 
the controversy between the parties and 
finally decided the question as to juris- 
diction of the court. The point to notice 
is that the order refusing stay did not 
concern any controversy as to procedure 
in the suit and what is more, it did not 
dispose of any dispute raised by the de- 
fendant as to the facts constituting the 
plaintiffs cause of action or any claim 
made by the plaintiff in the suit. The 
defendant’s application for stay totally 
bypassed any contention as to the cause 
of action and the claim of the plaintiff 
in the suit. These three decisions are in- 
stances where what was in controversy 
between the parties and what was decid- 
ed by the order under appeal in each of 
them, did not concern the plaintiff’s cause 
of action or claim in the suit, but con- 
cerned a totally independent contention 
urged by the defendant as to whether 
the suit should at all be allowed to be 
proceeded with. We have, therefore, not 
referred to the decisions of the Calcutta 
High Court or of this Court which have 
determined the meaning of “judgment” 
from other view points, for example, as 
to whether the decision partly or wholly 
decided the case or finally decided only 
a part of the plaintiff’s claim in suit be- 
cause what was considered was the plain- 
tiffs claim and whether it was wholly 
or partly decided or whether it was final- 
ly decided or not. 


24. A decision can, in certain 
circumstances, be a “judgment” and 
therefore appealable even if it affects an 
independent contention raised by the de- 
fendant, a contention which does not at 
all concern or raise a dispute about any 
part of the plaintiff’s cause of action or 
claim in the suit. As a matter of fact, 
the point decided in the said case vf 
Hadjee Ismail Hadjee Hubbeeb v. Hadijee 
Mahomed Hadjee Joosub, (1874) 13 Beng 
LR 91. was that an order refusing to 
revoke the leave granted under Cl. 12 
of the Letters Patent was a “judgment” 
and the ratio was that it was appealable 
as it affected the jurisdiction of the 
court. Similar was the position in the 
case of R. N. Airline Corpn. v. Manorama, 
AIR 1966 Cal 319. It was an appeal 
against an order of a Single Judge of the 
Calcutta High Court refusing the defen- 





German D, Republic v. D. I, U. Ltd. (Mody J.) 


[Prs. 22-27] Bom, 35 


dant’s application for dismissal of the 
suit made on the ground that the court 
had no jurisdiction to entertain the suit 
because of the Sovereign immunity claim- 
ed by the defendant Corporation as a 
department of a foreign Sovereign State, 
and the Appellate Court held that as the 
judgment under appeal had determined 
a right or liability affecting the merits of 
the controversy between the parties and 
as the decision affected the whole sub- 
ject-matter of the suit and decided the 
question whether the suit was to go on 
or not, it was a “judgment” within the 
meaning of Cl. 15. 


25. In the case before us the posi- 
tion is identical as that in the last case 
referred to decided by the Calcutta High 
Court. The point decided by the refusal 
of prayer (a) on the Notice of Motion is, 
as noticed earlier, that the second defend- 
ant’s claim as to immunity and want of 
jurisdiction against it has been finally 


_ disposed of adversely to the second de- 


fendant. The second defendant, as a 
result, will be compelled to enter upon 
its defence on the merits of the cause of 
action and claim made in the suit. The 
second defendant’s claim to immunity has 
been finally negatived. It is, therefore, in 
our opinion, a “judgment” within the 
meaning of Cl 15 of the Letters Patent 
and is therefore appealable. 


26. Mr. Amin, the learned Coun- 
sel for the second defendant, contended 
that the second defendant is entitled to 
immunity as a foreign Sovereign State, 
firstly, under the principles of Interna- 
tional Law and, secondly, in view of the 
provisions of Section 86 of the Code of 
Civil Procedure. 


27. So far as the second claim 
under Section 86 is concerned, it was 
sought to be tried as preliminary issues, 
being issues Nos. 3 and 4 of the four 
issues referred to earlier. The Chamber 
Summons making that application was 
dismissed and so was the appeal filed 
against the same dismissed. Prayer (b) 
of the Notice of Motion in so far as it 
concerns the said issues Nos. 3 and 4 is 
identical The effect of the order of dis- 
missal of the Chamber Summons and the 
appeal against the order thereon is that 
those two issues will have to be dealt 
with at the hearing of the suit. The 
Notice of Motion merely repeats that 
prayer and as no appeal lies against the 
order dismissing that prayer, we hold 
that it is not competent for the second 
defendant to again agitate it in this ap- 
peal against the order passed on the 
Notice of Motion. The result is that what 
remains to be considered in this appeal 
is the claim for immunity as made by 
the 2nd defendant in prayer (a) of the 
Notice of Motion. : 
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28. In respect of this contention 
which survives for our determination Mr. 
Nariman advanced two contentions. The 
first was that it is an issue in the suit 
itself and that it was not competent to 
the second defendant to raise the point 
and invite its decision on a Notice of 
Motion. His second contention was that 
in view of the provisions of Section 86 
of the Code of Civil Procedure, the pri- 
vilege of claiming immunity 'as a foreign 
Sovereign State, even to the extent that 
may be available under the principles 
of International Law, is not available in 
India. , 

29. So far as the first contention 
of Mr. Nariman is concerned, he argued 
that even the claim for absolute immuni- 
ty under International Law can be tried 
only at the hearing of the suit as there 
is no procedure in India permitting it-to 
be tried otherwise. He pointed out that 
in England a specific procedure is pro- 
vided for under O. 22, R. 8, of the 
Supreme Court Rules as applicable in 
1970, the corresponding provision prior 
thereto being contained in O. 22, R. 30. 
He pointed out that the procedure so 
provided is by way of an application to 
set aside the Writ. Now it'is true that 
there is no specific provision in India 
corresponding to the said provision in 
England either in the Code of Civil Pro- 
cedure or in the Rules of this Court ap- 
plicable on its Original Side. Procedural 
rules are, however, only to secure a fair 
and orderly determination of claims to 
substantive rights, whether made in a suit 
or in any other legal proceeding. In the 
matter before us the second defendant 
claims immunity from being .sued in this 
court. That claim is a claim to a sub- 
stantive right. From the nature of things 
it is obvious that it is necessary to decide 
that claim first as, if that claim is up- 
held, it would obviate the necessity of 
the second defendant being compelled ta 
defend the suit on other points and hav- 
ing to undergo all the procedure like 
discovery, inspection, participating at the 
trial by cross-examination and leading its 
own evidence and possibly an appeal or 
appeals thereafter against the decision in 
the suit. It is true that the second de- 
fendant has in fact filed its written state- 
ment and the claim for immunity has 
been made in it at the’ forefront. The 
point about waiver of the immunity has 
not been advanced. Now the fact that 
the second defendant has filed its written 
statement does not, by itself, so far as 
this point is concerned, make any dif- 
ference. A foreign Sovereign State which 
claims such immunity need not file any 
written statement at all till the claim 
for immunity, if raised. has been adjudi- 
cated upon and rejected. Although there 
is no speciflc procedure provided in the 
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Code of Civil Procedure or in the Origi- 
nal Side Rules of this Court basically if 
is necessary that a claim to immunity, 
should be decided at the earliest oppor~ 
tunity and that the party who makeg 
such a claim should have an opportunity 
to “move” the Court, i. e., apply to the 
court, for such a early decision. Now a 
Notice of Motion means, as the very 
phrase indicates, that a person gives 
notice to all the concerned parties that 
the applicant, who usually is, though not 
necessarily so, a party to the suit intends 
to make a “motion”, i.e., “move” the 
Court for the reliefs mentioned in the 
notice which is given. Some applications 
are permitted under the Original Side 
Rules to be made if they are of the 
nature specified in Rule 89 by way of 
a Chamber Summons. Applications not 
falling within the items specified in R. 89 
must, if the suit or legal proceeding in 
which they are to be made is not on a 
daily board, be made in open court and 
the only procedure followed in the High 
Court for making such an application is 
by way of a notice of motion. There are 
provisions in the original Side Rules 
which mention specifically some of such 
applications as having to be made by 
way of a notice of motion, as, for ex- 
ample, receiver, injunction, decree on 
award, etc. Such provisions requiring 
the procedure of a Notice of Motion are, 
however, not exhaustive. By long ‘prac- 
tice many other applications like, for ex- 
ample, those for recording a compromise, 
for a decree on admission, for setting 
aside a decree, for committal for con- 
tempt of court and a host of others are 
made by way of Notices of Motion. Jus- 
tice requires that the 2nd defendant 
should be allowed to apply for an early 
determination of its claim for immunity in 
order to avoid th 





The judgment in B. 
Mohanlal & Co. v. A. Yolibai, 34 Bom LR 


714 = (AIR 1932 Bom 271) is an autho- 
rity for the proposition that where the 
rules of procedure do not provide for 
any specific procedure to be followed, the 
procedure by way of a Notice of Motion 
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can be held to be the correct procedure 
by the Court under its inherent powers 
under Section 151 of the Code of Civil 
Procedure. A similar view was also taken 
by a Full Bench of the Calcutta High 
Court in AIR 1966 Cal 319 where it’ was 
held that although there is no provision 
in the Code for the foreign Government 
entering a conditional appearance to the 
suit as is provided for in the Supreme 
Court Rules in England, nor is there 
provision in the Code of Civil Procedure 
for giving notice of motion for an order 
that the Writ should be set aside on the 
ground that it had impleaded a foreign 
Sovereign State, the procedure by way of 
a Notice of Motion is the correct pro~ 
cedure and that a foreign Ruler or a 
` foreign State directly or indirectly im- 
pleaded in the proceedings filed in a court 
in India would not be left without any 
remedy by the absence of any specific 
procedure in the Code of Civil Procedure. 
It was further held that since laws are 
general rules, they cannot regulate all 
cases that may possibly happen and: any 
particular point not specifically dealt with 
must be governed by general principles. 


30. Mr. Nariman’s second conten< 
tion was that the doctrine of immunity 
of a foreign Sovereign State as available 
under International Law is not available 
in India in view of the provisions of Sec- 
tions 86 and 87-A of the Code of Civil 
Procedure. Before dealing with this 
point, we will first consider what is the 
position in International Law. 


31. The doctrine of immunity of 
a foreign Sovereign State from being 
sued in the Municipal Courts of England 
was recognised in Aksionairnoye Obsches~ 
tvo A. M. Luther v. James Sagor & Co., 
(1921) 3 KB 532. That case further lays 
down certain principles which are of help 
to us in deciding this case. The first is 
that the Courts in England will not in- 
quire into the validity of the acts of a 
foreign government which has been re- 
cognised by the Government of England. 
The second principle is that in that res- 
pect whether the foreign government has 
been recognised as a Government de jure 
or de facto would make no difference. 
The third point to be noted from this 
judgment is that evidence about the 
status of being a foreign Sovereign State 
. was allowed to be led not only during 
the hearing of the appeal, but even 
“since writing ............ the judgment.” 


32. The doctrine of immunity in 
International Law was again recognised 
in England in the judgment of the House 
of Lords in Duff Development Co. v. 
Kelantan Government, (1924) AC 797, 
Moreover, it was held in that case that 
it was the settled practice of the Courts 
in England to take judicial notice of the 
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status of any foreign Government and for 
that purpose, in any case of uncertainty, 
to seek information from a Secretary of 
State; and the information so received 
was conclusive. In his Speech Viscount 
Cave observed:— 

“No doubt the engagements entered 
into by a State may be of such a chara- 
cter as to limit and quality, or even to 
destroy, the attributes of sovereignty and 
independence x x x x x; and the precise 
point at which sovereignty disappears and 
dependence begins may sometimes be dif- 
ficult to determine. But where such a 
question arises it is desirable that it 
should be determined not by the Courts, 
which must decide on legal principles 
only, but by the Government of the 
country, which is entitled to have regard 
to all the circumstances of the case. 
Indeed, the recognition or non-recogni- 
tion by the British Government of a State 
as a_sovereign State has itself a close 
bearing on the question whether it is to 
be regarded as sovereign in our courts, 
In the present case the reply of the Sec- 
retary of State shows clearly that not- 
withstanding the engagements entered 
into by the Sultan of Kelantan with the 
British Government that Government con- 
tinues to recognise the Sultan as a sove- 
Teign and independent ruler, and that 
His Majesty does not exercise or claim 
any rights of fables ee or -jurisdiction 
over that country. If after this definite 
statement a different view were taken by 
a British Court, an undesirable conflict 
might arise; and, in my opinion, it is 
the duty of the Court to accept the state- 
ment of the Secretary of the State thus 
clearly and positively made as conclusive 
proof upon the point.” 

33. Later, in his Speech Viscount 
Finlay observed:— 

“It is settled law that it is for the 
court to take judicial cognisance of the 
status of any foreign Government. If 
there can be any doubt on the matter the 
practice is for the court to receive in- 
formation from the appropriate depart- 
ment of His Majesty’s Government, and 
the information so received is conclu- 
sive. x x x x x Such information is not 
in the nature of evidence; it is a state- 
ment by the Sovereign of this country 
through one of his Ministers upon a 
matter which is peculiarly within his 
uae ames 

34, The principle of immunity of 
a foreign Sovereign State in International 
Law was again re-affirmed by the House 
of Lords in the Spain Republic v. Aran- 
tzazu Mendi, (1939) AC 256. A perusal of 
the Speeches in that case shows that the 
procedure followed for ascertaining whe- 
ther the foreign State was a Sovereign 
State was by the Court directing a letter 
to be written to the eee gs 
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whether the particular Government of the 
foreign state was recognised by the 
English Government as a Sovereign State 
and placing reliance on the information 
received by way of a reply to that letter. 


35. The same doctrine was again 
recognised in England in the judgment cf 
the House of Lords in Carl Zeiss Stiftung 
v. Rayner & Keeler Ltd. (No. 2), (1967) 
fl AC 853. It so transpired that in that 
ease no point was originally taken as to 
whether the English Government had re- 
cognised de jure or de facto the German 
Democratic Republic or its Government 
or as to the application in the English 
Courts of the East German legislation or 
decrees. In the appeal to the Court of 
Appeal. however, a request was made 
that a letter be written to the Foreign 
Secretary requesting him to. certify whe- 
ther, inter alia, the English Government 
had granted recognition de jure or de 
facto to the German Democratic Republic 
or its Government and if yes, when. A 
contention having been urged before the 
House of Lords about the evidence having 
been produced for the first time only 
before the Court of Appeal, the House of 
Lords held that recognition was a matter 
which the Court of its own motion was 
bound to consider and that therefore the 
information so received could be relied 
upon. The point for determination, 
shortly stated, was whether the Court 
was bound to have regard tothe basis on 
which the German Democratic Republic 
purported to act and that as the English 
Government had never granted recogni- 
tion de jure or de facto to that Republic 
or its Government, the English Court 
must refuse to recognise as effective all 
legislation emanating from it, and all acts 
done under such legislation. Now what 
had happened in that case was that the 
information received by the! court men- 
tioned a part of the history since after 
the Second World War and what had 
happened as regards the'coming into ex- 
istence of the German Democratic Re- 
public. The House of Lords, after analys- 
ing all the contents of the certificate, ob- 
served that the U., S. S. R. may have pur- 
ported to confer independence or sovere- 
ignty on the German Democratic Re- 
public, but that the certificate clearly re- 
quired the Court to hold that whatever 
the U. S. S. R. may have purported to 
do, they did not in fact set up the German 
Democratic Republic as a Sovereign or 
independent State and that as the 
U. S. S. R. retained their right to govern 
its territory, they could not possibly have 
done so and the certificate required the 
Court to hold that they did retain that 
right. The House of Lords further held 
that if they were bound to hold that the 
German Democratic Republic was not in 
fact set up as a Sovereign independent 
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State, the only other possibility was that 
it was set up as a dependent or sub- 
ordinate organization through which the 
U, S5. S. R. was entitled to exercise gov- 
erning authority indirectly. 

36. It should not go unnoticed 
that the decision of the House of Lords 
just referred to dealt with the German 
Democratic Republic, which appears in 
this suit also as the second defendant. 
Now this decision of the House of Lords 
does not in any way militate against the 
doctrine of immunity of the foreign 
Sovereign State. It also re-affirms that 
Court should obtain the necessary infor- 
mation’ about recognition of a foreign 
Sovereign State whether de facto or de 
jure from the Government of England. 
In that case it was held that the German 
Democratic Republic was not recognised 
by the British Government as an inde- 
pendent, i.e., Sovereign, State. Now it 
must be borne in mind that that conclu- 
sion was reached because of the contents 
of the certificate given by the British 
Government. The Court analysed the 
contents of that certificate and on the 
statements contained therein reached the 
conclusion which it did as mentioned by 
us earlier. As the conclusion reached in 
that case is in respect of the same foreign 
Government with which we are con- 
cerned, viz., the second defendant, two 
points have to be borne in mind. The 
first point is that the Court has to reach 
a decision on the relevant information 
made available to the Court from the 
Government of the country of that Court. 
We cannot reach the same conclusion as 
was reached by the House of Lords mere- 
ly on the basis of the information suppli- 
ed in that case to the English Court by 
the British Government. What we will 
have to rely upon is the information sup- 
plied to this Court by the Government of 
our country. The second point to be 
borne in mind is that it is the principles 
of International Law under which the se- 
cond defendant has made a claim to im- 
munity. It is a well-known fact that the 
same foreign Government may be re- 
cognised by a second Government and 
may not be recognised by a third Gov- 
ernment. Therefore, the point which we 
have to consider is not whether the 
British Government recognised the se- 
cond defendant as a Sovereign State, but 
whether the Government of our country 
has recognised the second defendant as 
a foreign Sovereign State, 

37. The principles of International 
Law relating to immunity accepted by 
England as seen above have also been 
recognised in the United States of 
America. See American Jurisprudence, 
Vol. 14, page 385, Art. 191. 

38. We will now turn to some of 
the decisions in our country on this point. 
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39. In N. Masthan Sahib v. Chief 
Commr., Pondichery, AIR 1962 SC 797, 
the Supreme Court considered some of 
the above referred to English decisions, 
and particularly that reported in (1924) 
AC 797 and (1939) AC 256 and stated that 
the proposition -laid down in the English 
decisions that a conflict is not to be en- 
wisaged between the executive Govern- 
ment and the judiciary appeared to the 
Supreme Court to rest on sound reason- 
ing and except possibly in extreme cases 
the statement of the Government must 
be held binding on the court and to be 
given effect to by it. ` 


40. At this stage it is convenient 
to see what well-known authorities on 
International Law have. to say as re- 
gards the doctrine of immunity. A pas- 
sage in Cheshire on International Law, 
7th Edition, 1965, appearing at page 91, 
reads as under:— l 
. “In accordance with the maxim 
par in parem non habet imperium, the 
English Courts are fully committed to the 
view that they will not exercise jurisdic- 
tion over the person or the property of a 
foreign sovereign State unless it is willing 
to submit to process.” 


41. It is stated in paragraph 115a 
in Oppenheim’s book on International 
Law, 8th Edition, 1954, at page 264 as 
under:— 

“The third consequence of State 
equality is that — according to the rule 
par in parem non habet imperium — no 
State can claim jurisdiction over another. 
Therefore, although States can sue in 
foreign courts, they cannot as a rule be 
sued there, unless they voluntarily sub- 
mit to the jurisdiction of the court con- 
cerned. This rule applies not only to 
actions brought directly against foreign 
states, but also to indirect actions, as 
when, for instance, a sum in rem is 
brought against a vessel in the posses- 
sion of a foreign State. Although, in 
giving effect to this rule, courts occa+ 
sionally refer to the ‘comity of nations’ as 
the basis of their decision, the principle 
of immunity of sovereign States from the 
jurisdiction of the Courts of other States 
has in fact been treated by courts of 
most countries as a rule of International 
Law.” 


on “The Conflict of 
Laws”, ee Eaton 1967 (at page 126) 
states: — 


“Sovereign immunity is not limited 
to actions arising out of the foreign sove- 
reign’s official acts but extends also to 
his commercial activities and even to per- 
sonal contracts like contracts to marry. 
No distinction is drawn between acta im- 
perii and acta gestionis. .Such a distinc- 
tion, though it is clearly very difficult to 
draw, is discernible in the practice of 
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many other States, and it may well be 
that English Courts have extended the 
doctrine of sovereign immunity consi- 
derably further than international prac- 
tice strictly requires. The results have 
proved unfortunate and have led to wides~ 
pread dissatisfaction.” 

~ 43. It may be stated that in re~ 
cent years many States embark on indus- 
trial, business and commercial activities 
which are not confined only to their own 
territories but extend beyond their terri- 
tories. Modern writers on International 
Law have expressed their own opinions 
as to whether the doctrine of immunity 
available to a foreign Sovereign State 
should be made available in respect of 
such transactions which are purely of a 
commercial nature. The point about 
making exception in the case of com- 
mercial activities, is, to say the least, in 
a very fluid state and it is very likely 
that it will take considerable time to boil 
down to a well recognised principle of 
International Law. Mr. Nariman did 
invite our attention to some other pas- 
sages, but, in our opinion, it is not neces- 
sary to refer to them. We have already 
referred to decided cases and some well- 
known authorities on International Law 
and it is quite clear that the doctrine of 
immunity has yet not been curtailed in 
England so as to exclude the doctrine 
of immunity from applying to commer- 
cial transactions. So far as English Courts 
are concerned, it is a settled doctrine till 
it is hereafter revised. It has also been 
recognised in India. See, for example, 
AIR 1966 Cal 319. In International Law 
a foreign Sovereign State has absolute 
immunity. To carve out an exception is 
a matter having wide ramifications. 
Basically the matter concerns relations 
between India and foreign States. In a 
matter of that importance we are of the 
opinion that no occasion should arise for 
different High Courts to take differing 
views. It would result in chaos. If the 
doctrine which is well established for 
over a large number of years requires, 
in view of changed circumstances, to be 
at all modified, it is highly desirable that 
the Supreme Court as the highest Court 
of the land should, in a proper case, lay 
down the principles. We, for ourselves, 
prefer to follow the well-established 
doctrine. 

44, At this stage it should be 
noticed that the said certificate dated 1st 
August 1970 given by the Law Officer 
in the Ministry of External Affairs, Gov- 
ernment of India, New Delhi, uses the 
phraseology “the Government of India 
has de facto relations with the German 
Democratic Republic.’ The word used 
here is “relations” and there is no men- 
tion of any “recognition.” In the later 
letter dated 15th September 1970 written 
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by the Under Secretary in the Ministry 
of External Affairs, Government of India, 
New Delhi, the phraseology is ‘the Gov- 
ernment of India had and continue to 
have de facto relations with the 
Democratic Republic.” Even here the 
word used is “relations” and not “reco- 
‘gnition”. In view of the English deci- 
sions approved by the Supreme Court in 
the above judgment it is the Court which 
has to ascertain whether the Government 
of the country recognises a foreign Gov- 
ernment as a Sovereign State and that for 
that purpose necessary evidence can be 
allowed to be adduced even at the stage 
of an appeal. In view of these principles 
Mr. Amin tendered before us a letter 
dated 28th September 1970 written by 
the Under Secretary in the Ministry ‘of 
External Affairs, Government of India, 
New Delhi, addressed to the Attorneys 
of the second defendant in reply to a 
further inquiry made by their letter dated 
15th September 1970 and as Mr. Nariman 
stated that he did not object to this letter 
being made a part of the record in view 
of the authorities — already referred to 
by us, we took it on the record and 
marked it as Ex. A in this appeal. 


45. We will now consider the 
effect of the evidence available to us on 
the record to ascertain whether the Gov- 
ernment of India has recognised the se- 
cond defendant as a Sovereign State, as 
it is not for the Court to pronounce any 
opinion on the point except on the infor- 
mation made available to the Court by 
the Government of India. |‘ Firstly, re- 
liance has been placed on the said State- 
ments made by three Prime' Ministers of 
India, and India has had only three Prime 
Ministers since India attained indepen- 
dence. We refer only to the material 
words. Pandit Jawaharlal Nehru in his 
said statement dated 17th August 1961 
has stated: ‘De facto we recognise it”. 
_In his second statement dated 2nd 
September 1961 he stated: “It seems to 
me obvious that certain facts of life 
should be recognised. There are two 
independent entities: The Government of 
the Federal Republic of Germany and 
the Government of the German Democ- 
ratic Republic.” This Statement clearly 
refers to the Government of the German 
Democratic Republic, i.e., the: 2nd defend- 
ant, as an independent entity. Having 
been referred to as the Government, the 
reference must be construed to mean 
when the adjective “independent” is used 
that the second defendant was charac- 
terised as an independent i.e., Sovereign 
Government. In the said extract from 
the Indo-Soviet Joint Communique dated 
20th May 1965 it is stated, inter alia, that 
at present the fact of the existence of 
the two German States cannot be ignored. 
The reference to one of the two German 
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States referred to was obviously the se- 
cond defendant. Lal Bahadur Shastri and 
Mrs. Indira Gandhi have subsequently re- 
affirmed the position as mentioned earlier. 
Next there is the evidence of -several 
Trade Agreements between the two Gov- 
ernments, the Government of India and 
the Government of the German Demo- 
cratic Republic. Those Agreements are 
Government to Government Agreement 
and they are entered on the basis that 
both the Governments which were par- 
ties to those Agreements were contracting 
as Sovereign States. Moreover, as seen 
earlier, there has been an exchange of 
Trade Representatives between. the two 
countries. Later on the second defend- 
ant has established Consulate General in 
New Delhi and three Consulates in Bom- 
bay, Calcutta and Madras. It has already 
been stated earlier that the Government 
of India expects to correspondingly esta- 
blish a Consulate General and Consulates 
within the territory of the second defend- 
ant. These are authoritative statements 
and acts of the Government of India, 
But, as seen earlier, these are not the 
only factors on the basis of which alone 
this court is required to reach a conclu- 
sion whether the Government of India 
recognises the second defendant as a 
Sovereign State. 

16-10-1970. 


46. By the said letter dated lst 
August 1970 from the Law Officer Minis- 
try of External Affairs. New Delhi, it has 
been certified that the: Govt. of India 
has de facto relations with the second 
defendant. Thereafter by the said letter 
dated 15th September 1970, which is over 
the signature of the Under Secretary to 
the Ministry of External Affairs, it has 
been certified that the Government of 
India had and continues to have de facto 
relations with the second defendant. By 
the said letter dated 28th September 1970, 
Ex. A before us, a correction has been 
made in the said certificate dated 15th 
September 1970. The letter, read with 
this correction, amounts to a certificate 
that the Government of India de facto 
recognises the second defendant. The last 
two letters go further and state that the 
second defendant should enjoy immunity 
from jurisdiction of the local courts in 
suits and other proceedings similar to 
those enjoyed by any other Government 
unless that Government has expressly 
waived its immunity. This last statement 
is really a consequence which should nor- 
mally follow from the recognition of the 
second defendant by the Government of 
India and it is a conclusion which nor- 
mally it is for the court to reach. The 
only utility of this last portion, eo 
is that it confirms that what the Gov- 
ernment of India intended to convey by 
their certificate was that the Government 
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of India has accorded de facto recogni- 
tion to the second defendant as a foreign 
Sovereign State. 

47. Mr. Nariman, however, con- 
tended that in order that the second de- 
fendant may be held to be entitled to 
immunity, the recognition must be de 
jure and not merely de facto. The 
English authorities to which we have al- 
‘ready referred do not make any such 
distinction. This is further supported by 
the following passage which occurs in 
Greig’s International Law, 1970 Edition, 
at page 101:— 

“The statement that a particular 

entity has been recognised de jure or 
de facto is a convenient shorthand form 
of saying it has been recognised as a de 
jure or de facto Government. In other 
words, its status as a Government, and 
not the recognition, that is de jure or de 
facto.” 
It is unnecessary to multiply further 
authorities to show that the recognition, 
de jure or de facto, has the same value 
for the purpose of deciding whether a 
particular foreign State is a Sovereign 
State and is entitled to immunity under 
International Law or not. 


48. We, therefore, hold that the 
second defendant is a foreign Sovereign 
State and is entitled to immunity as 
claimed by it under the principles of 
International Law. 


49. Mr. Nariman then contended 
that in India this principle of Interna- 
tional Law can have no application be- 
cause of the provisions contained in Sec- 
tion 86 of the Code of Civil Procedure. 
He contended that the Code being a 

ing enactment and inasmuch as the 
principle of International Law has been 
recognised under Sections 86 and 87-A 
to the extent mentioned in those sections, 
only the relevant provisions of the Code 
can be looked at and the said principles 
of International Law can have no ap- 
plication whatever in India. This argu- 
ment was advanced before the Supreme 
Court in the case of Ali Akbar v. United 
Arab Republic, AJR 1966 SC 230. In 
that case immunity was claimed both 
under the principles of International Law 
and under the said Section 86. In that 
case, in the earlier part of his judgment 
Chief Justice Gajendragadkar has stated 
that it being the view of the court that 
Section 86 created a bar in that case, 
the court did not propose to consider 
whether the absolute immunity under 
International Law was available in that 
case. Dealing with the argument which 
is the same argument as the one advanc- 
ed by Mr. Nariman ‘as just stated, the 
Supreme Court observed:— 

“It is true that this provision ex- 
empts the property of any such Ruler 
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from execution of any decree that may 
be-passed against a Ruler, and apparent- 
ly, the High Court thought that this 
tends to show that the Ruler of a foreign 
State within the contemplation of Sec- 
tion 86 (1) must be the Ruler himself 
and not the State. In our opinion, this 
view is not well-founded. The provision 
that a decree passed against the Ruler 
of a foreign State shall not be executed 
against the property of such Ruler, rather 
tends to show that what is exempted is 
the separate property of the Ruler him- 
self and not the property of the Ruler 
as the head of the State. A distinction 
is made between the property belonging 
to the State of which the Ruler is re- 
cognised to be the head, and the property 
belonging to the Ruler individually. We 
are, therefore, satisfied that Sec. 86 (1) 
applies to cases where suits are brought 
against Rulers of Foreign States and that 
foreign States fall within its scope what- 
ever be their form of Government. We 
have already indicated that whenever a 
suit is intended to be brought by or 
against the Ruler of a foreign State, it. 
has to be in the name of the State. and 
that is how the present suit has, in fact, 
been filed. 


The effect of the provisions of Sec- 
tion 86 (1) appears to be that it makes 
a statutory provision covering a field 
which would otherwise be covered by the 
doctrine of immunity under International 
Law. It is not disputed that every sove- 
reign State is competent to make its own 
laws in relation to the rights and liabili- 
ties of foreign States to be sued within 
its own municipal courts. Just as an in- 
dependent sovereign State may statutori- 
ly provide for its own rights and liabili- 
ties to sue and be sued, so can it provide 
for the rights and liabilities of foreign 
States to sue and be sued in its muni- 
cipal Courts. That being so, it would 
be legitimate to hold that the effect of 
Section 86 (1) is to modify to a certain 
extent the doctrine of immunity recognis- 
ed by International Law. This section 
provides that foreign States can be sued 
within the municipal Courts of India with 
the consent of the Central Government 
and when such consent-is granted as re- 
quired by Section 86 (1), it would not’ be 
open to a foreign State to rely on the 
doctrine of immunity under International 
Law, because the municipal courts in 
India would be bound by the statutory 
provisions. such as those contained in the 
Code of Civil Procedure. In substance, 
Section 86 (1) is not merely procedural; 
it is in a sense a counterpart of Sec. 84. 
Whereas Section 84 confers a right on a 
foreign State to sue, Section 86 (1) in 
substance imposes a liability on foreign 
States to be sued, though this liability 
is circumscribed and safeguarded by the 
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limitations prescribed by it. 
effect of Section 86 (1). 


In Chandulal Khushalji v. Awad, 
(1897) TLR 21 Bom 351, at pp. 371-372, 
Strachey, J. had occasion to consider this 
aspect of the matter in relation to the 
provisos of Section 433 of the Code of 
1882. What Section 433 does, said the 
learned- Judge. ‘is to create a personal 
privilege for sovereign princes and ruling 
chiefs and their ambassadors and envoys. 
It is a modified form of the absolute pri- 
vilege enjoyed by independent sove- 
reigns and their ambassadors in the 
Courts ‘in England, in accordance with 
the principles of International Law. The 
difference is that while in ‘England the 
privilege is unconditional, dependent only 
on the- will of the sovereign or his re- 
presentative, in India it is dependent upon 
the consent of the Governor-General in 
Council, which can be given only under 
specified conditions. This’ modified or 
conditional privilege is, however, based 
upon essentially the same principle as the 
absolute privilege, the dignity and in- 
dependence of the Ruler, which would 
be endangered by allowing any person to 
sue him at pleasure, and the political 
inconveniences and complications which 
would result’, We are inclined to think 
that this view correctly represents the 
result of the provisions of Section 433 
as much as of those contained in Sec- 
tion 86 (1).” 

What has to be noted-is that the Supreme 
Court has held that the effect of Sec- 
tion 86 (1) is “to modify to a certain 
extent” the doctrine of immunity reco- 
gnised by International Law and has fur- 
ther observed that it is a modified form 
of the absolute privilege enjoyed by in- 
dependent sovereigns and their ambassa- 
dors in the Courts in England in accor- 
dance with the principles of International 
Law. The word used is “modified”. It 
signifies. that the doctrine of immunity 
applies in India but only with the modi- 
fication as made by Section 86. We do 
not read this judgment to mean or imply 
that Section 86 wholly supplants the re- 
levant doctrine under International Law. 
The word “modified” shows that the prin- 
ciples of International Law would be ap- 
plicable in India but that in its application 
Section 86 creates an exception. In In- 
ternational Law the immunity is absolute, 
subject only to the exception or excep- 
tions recognised in International Law, one 
of such exceptions being when the foreign 
Sovereign State waives the privilege of 
immunity. Section 86 creates another ex- 
ception, the exception being where the 
requisite consent is given by the Govern- 
ment of India as provided under Sec. 86. 
But the provisions of Section 86 would 
to that extent operate as another excep- 
tion and to that extent “modify” the 


That is the 
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principles of International Law. But sub- 
ject to such exception the relevant prin- 
ciple of International Law would still be 
applicable in India. We have earlier 
referred to the case of AIR 1966 Cal 319. 
In that case the view taken was that Sec~ 
tions 86 and 87 have no relation to the 
principles of private International Law 
based on the independence of a foreign 
sovereign or of a foreign State, but these 
provisions of the Code afford an addi- 
tional protection or privilege to a foreign 
sovereign providing immunity from being 
sued in the Municipal Courts of this coun- 
try without previous permission of the 
Central Government being obtained to 
the institution `of such suits. This 
Calcutta Judgment envisages that prin- 
ciples of International Law about im- 
munity apply in India and that simul- 
taneously, that is, in addition, Section 86 
also confers such immunity but to the 
extent provided in that section. In view 
of the above Supreme Court Judgment, 
however, in our view, it must be held 
that the principles of International Law 
about immunity apply in our country, but 
that they stand modified by the provi- 
sions of Section 86 and the modification, 
in our opinion, is to create an exception 
in cases where consent of the Govern- 
ment of India is obtained under Sec- 
tion 86. To the extent that the Calcutta 
Judgment is inconsistent with the said 
Supreme Court Judgment it must be 


deemed to be overruled or no longer 
good law. 
50. Mr. Nariman contended that 


the said three certificates granted by the 
Government of India in its Ministry of 
External Affairs are not sufficient to 
establish that the Government of India 
has in fact recognised the second defend- 
ant as the de facto Sovereign State. He 
contended, that we should obtain informa- 
tion from the Government of India on 
the following three questions:— ` 

(1) Whether the Government of India 
recognises the Government of the second 
defendant as entitled to exercise govern- 
ing authority in respect of the territories 
known as East Germany; 

_ (2) Whether the Government of India 
recognises the State, that is, the second 
defendant, and the Government of 
U. S. S. R. or any other. State or Govern- 
ment as de jure entitled to exercise gov- 
ae authority in respect of those terri- 

ories; 


(3) Whether the Government of India 
recognises the second defendant as an 
independent foreign State. 

In view of the conclusions which we 
have already reached on the material al- 
ready on the record it is not necessary 
for this Court to have these further in- 
quiries made of the Government of India. 
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51. It may be stated that Mr. 
Nariman has not at all argued that the 
second defendant has waived the privilege 
of immunity as a foreign Sovereign State 
and it does not therefore arise for deci- 
sion. 

52. In our opinion, therefore, the 
second defendant is entitled to the im- 
munity available to a foreign Sovereign 
State under the principles of Interna- 
tional Law. We therefore hold that 
prayer (a) of the Notice of Motion should 
have been and should be granted as the 
Government of India has recognised the 
second defendant as a de facto Sovereign 
State. We, therefore, dismiss the suit as 
prayed for in prayer (a) of the Notice of 
Motion. 

53. The costs must follow the 
event and we therefore direct that the 
plaintiffs to the suit do pay the second 
defendant’s costs of this appeal and of 
the Notice of Motion. 

54. The amount of Rs. 500/- de- 
posited as security for the costs of the 
respondents in this appeal be refunded 
to the Appellants. í 


* * 


Appeal allowed. 
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Pitamber Govinda Bhavsar, Appel- 
Tant v. Abdul Gafur Abdul Rajak and 
others. Respondents. 

A. F. A. D. No. 245 of 1963, D/- 
24-9-1970 against order of B. B. Tambe, 
Asstt. J.. Jalgaon in Appeal No. 446 of 
1960. 

(A) Debt Laws — Bombay Agricul- 
tural Debtors’ Relief Act (28 of 1947), 
S. 40 — Section 40 makes alienation in- 
valid whether any one wished to avoid 
it or not — Whether the alienation is in- 
valid or illegal there is no question of 

i advantage of one’s wrong. 

(Para 8) 

(B) Debt Laws — Bombay Agricul- 
tural Debtors’ Relief Act (28 of 1947), 
S. 40 — Alienation in contravention of 
S. 40 is invalid — But a lease which is 
not a transfer of ownership and title but 
only a transfer of a right of enjoyment, 
is not an alienation within the meaning 
of S. 40 — Therefore, a lease by a debtor 
without previous sanction of the Court is 
not invalid under S. 40 and the lessees 
or their transferees are not trespassers — 
(X-Ref:— Words and Phrases — ‘Aliena- 
tion’), ATR 1930 Bom 534 & (1911) 13 
Bom LR 883, Referred. (Para 16) 

(C) Limitation Act (1908), Art. 144 
— Adverse possession — Where a lease 
is invalid the possession of lessee or his 
transferee becomes adverse from the start 
and the lessor’s suit for possession filed 
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beyond 12 years from the lease is time 
barred — Payment of rent in the mean- 
time will not make lessee’s possession 
lawful and save limitation — But in such 
a case the lessee or his transferee can- 
not acquire by prescription a right higher 
than the right conveyed to him viz., the 
right of enjoyment. AIR 1957 Pat 321, 
Rel. on. (Para 18) 

(D) Interpretation of Statutes — 
Marginal Notes — In absence of any evi- 
dence that marginal notes have been in- 
serted in the Act with the assent of 
Legislature they cannot be referred to 
for the purpose of construction of the 


provisions of that Act. (Para 9) 
Cases Referred: Chronological Paras 
(1957) AIR 1957 Pat 321 (V 44), 


Alakhdeo Singh v. Gaya District 
Board 18 
(1946) AIR 1946 Bom 193 (V 33)= 
47 Bom LR 962, Pandappa Maha- 
lingappa v. Shivlingappa Murteppa 18 
(1930) AIR 1930 Bom 534 (V 17)= 
32 Bom LR 1249, Narayan 
Raghunath Kulkarni v. Krishnaji 
Govind Kulkarni 13 
(1911) 13 Bom LR 883 = ILR 35 
Bom 462, Haji Abdulla Haji Sumar 
v. Secy. of State for India 
(1897) 1897 AC 22 = 75 LT 426, 
Salomon v. Salomon & Co. “15 

M. R. Kotval, for Appellant; V. M. 
Limaye, for Respondents Nos. 1 (A) to 
1 (D); V. G. Madbhavi, for heirs of Res- 
pondenť No. 4, 

JUDGMENT:— This is an appeal by 
the original defendant No. 5 against the 
appellate judgment dated 31st December 
1962 of the learned Assistant Judge, 
Jalgaon. Respondents 1-A to 1-D are the 
heirs and legal representatives of the ori- 
ginal plaintiff. Respondent No. 4 is the 
heir and legal representative of the ori- 
ginal defendant No. 3. Respondents 
Nos. 2. 3 and 5 are respectively the de- 
fendants Nos, 1, 2 and 4 They have not 
appeared, 

2. On 8th May 1946 the plaintiff 
granted a lease of an area admeasurin 
115 feet x 125 feet out of survey No. 284/1 
in Pachora, District Jalgaon, to the de- 
fendants 1 and 2 for constructing a cinema 
house thereon by lease deed Ex. 54. On 
31st December 1948 defendants 1 and 2 
assigned their leasehold rights to defend- 
ant No, 3 who constructed a cinema house 
on the said land. He gave the cinema 
house to defendants Nos. 4 and 5 for 


Tunning it. On 22nd November 1956 the 


defendant No, 3 assigned the leasehold 
rights to defendants Nos, 4 and 5. It ap- 
pears, the defendant No. 3 had not paid 
rent to the plaintiff. Therefore in 1955 
the plaintiff filed against the defendant 
No. 3 a suit for recovery of arrears of 
rent. The defendant No. 3 thereafter 
paid up the said arrears. 





44 Bom. [Pra 3-11] Pitamber Govinda v. Abdul Gafur (Nain J.) 


3. On 9th Jume 1958 the plaintiff 
filed against the defendants Nos. 1 to 3 
the suit from which the present appeal 
arises in the court of the learned Civil 
Judge, Junior Division, Chalisgaon, for 
recovery of possession of the suit land 
alleging that the lease Ex. 54 was invalid 
being in contravention of Section 40 of 
the Bombay Agricultural Debtors’ Relief 
Act, 28 of 1947 (hereinafter referred to 
as to B. A. D. R. Act). The plaintiff con- 
tended that the defendants Nos. 1 to 3 
were therefore in unauthorised or illegal 
possession of the suit property and were 
liable to handover possession to him. 

4. The defendants took several 
contentions, including one that the lease 
was not void. They. also contended that 
the suit was barred by the law of limita- 
tion. 

5. Defendants Nos. 4 and 5 were 


added as party defendants on 24th Febru-. 


ary 1959. They raised the same conten- 
tions as raised by defendants Nos. 1 to 
3. They further contended that in any 
case so far as they were concerned, the 
suit was time barred. 

6. The trial court decided the 
above issues against the defendants and 
decreed the suit. The defendants Nos. 3 
and 5 appealed to the District Court at 
Jalgaon. In the said appeal the appel- 
lants took inter alia the same contentions 
that they had taken in the trial court. 
The learned Assistant Judge who heard 
the appeal dismissed the same with costs. 
Against the said decision, the defendant 
No. 5 alone has filed the present appeal 

T. The first contention taken be- 
fore me by Mr. Kotwal on behalf of the 
appellant is that Section 40 of the B. A. 
D. R. Act was enacted for the benefit 
of the creditor and not for the benefit 
of the debtor. The plaintiff was not a 
“creditor”, but was a “debtor”. The 
plaintiff was therefore not entitled to 
avoid the lease in respect of the suit land. 
He further contended that in any case 
the lease was created by the plaintiff and 
he could not take advantage of his own 


wrong. 

Section 40 of the B. A. D. R. Act 
read as under:— 

“Notwithstanding any law or contract 
no alienation of any pro- 
perty belonging to a debtor who is a 
party to any proceeding under this Act 
or an award registered under this Act, 
made by him before all his debts are 
discharged shall be- valid, except with the 
previous sanction of the Court.” 


8, It is admitted by the parties 
that the plaintiff was on 8th May 1946 a 
debtor, that he was a party to a pro- 
` ceeding under the B. A. D. R. Act, and 
that all his debts were not discharged. 
It is also admitted that the lease was not 
created with the previous sanction of the 


Bree erecarreseecesees 
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Court. In such circumstances, Section 40 
clearly lays down that the “alienation of 


. any property” shall be invalid. The sec- 


tion does not say that such alienation 
shall be voidable at the instance of the . 
creditor. If it had so said, there would 
have been substance in the contention of 
Mr. Kotwal. The section makes the ali- 
enation invalid, whether any one wished 
to avoid it or not. Whether the aliena- 
tion is invalid or illegal, there is no 
question of taking advantage of one’s 
wrong. This contention must therefore 
be rejected. 

9. There is more substance in the 
next contention of the appellant. This 
contention is that the lease Ex. 54 is not 
an "alienation of any property” within 
the meaning of that expression in Sec 
tion 40 of the B. A. D. R. Act. Unfor- 
tunately, the word “alienation” is not 


defined in the B. A, D. R. Act. Sec- 
tion 28, however, refers to fraudulent 
“alienations or incumbrances” on. the 


debtor’s property. The use of the two 
words in the said section indicates that 
an “incumbrance” is not included in the 
word “alienation”. On the other hand, 
Section 53 provides that a debtor shall 
not “hypothecate or sell the standing 
crops”. The marginal note describes this 
hypothecation or sale by one word “ali- 
enation” of standing crops indicating that 
perhaps hypothecation would be covered 

the word “alienation”. Marginal notes 
to the sections are, however, not to be 
referred to for the purpose of construc- 
tion, unless they have been inserted with 
the assent of the Legislature. We have 
no evidence that in the case of the 
B. A. D. R. Act, marginal notes have 
been inserted with the assent of the legis- 
lature. We therefore find that we do not 
derive much help from the B. A. D. R. 
Act itself in construing whether a lease 
is an “alienation”. 

10. Section 105 of the Ttansfer of 
Property Act, 1882 provides that “a lease 
of immovable property is a transfer of 
a right to enjoy such property.” It does 
not provide that a lease is a transfer of 
property. It merely provides that it is 
a transfer of a right to enjoy such pro- 
perty. Section 5 of the Transfer of Pro- 
perty Act defines “transfer of property” 
as meaning an act by which a living 
person conveys property. In a lease 
there is no conveyance of property. There 
is no transfer of ownership. There is 
only a transfer of a right of enjoyment. 
The title remains in the lessor. We have 
therefore to see whether this transfer of 
right of ejoyment of property is an 
alienation. s 

11. The Concise Oxford Diction- 
ary, 1961 Edition, states that in law 
the meaning of the word “alien” is “trans-~ 
fer of ownership of.” The meaning of 
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the word “alienate” is given as “trans- 
fer ownership of’. The meaning of the 
word “alienation” is given as “transfer- 
ence of ownership.” It would therefore 
appear that the ordinary literary mean- 
ing of the word “alienation” implies 
transfer of ownership, and not merely 
a transfer of a right of enjoyment. 


12. Law Lexicon published by the 
Madras Law Journal Office states that 
the word “alienation” is generally apvlied 
to absolute conveyances of immovable 
property. To use the word “alienation” 
is as much to say as to make a thing 
another man’s or to alter or put the pos- 
session of lands or other things from one 
man to another. “Alienation” imports an 
actual transfer of title. , 

13. In the case of Narayan 
Raghunath Kulkarni v. Krishnaji Govind 
Kulkarni, AIR 1930 Bom 534= (32 Bom LR 
1248), the question was whether a devise 
by will was included in the word “alie- 
‘ nate” in the Bombay Hereditary Offices 
Act, 1874. Patkar, J. observed as follows: 

“The question therefore in the case 
is whether the word “alienate” excludes 
a devise by will. It is urged on behalf 
of the appellant that the word “alienate” 
means to transfer by sale. It is con- 
ceded on behalf of the appellant that the 
watandar can make a gift of the watan 
property to a watandar of the same 
watan. If a watandar can alienate the 
property by gift inter vivos, he would 
presumably have the right to alienate by 
will in favour of a watandar of the same 
watan. The word “alienation”, according 
to Stroud’s Judicial Dictionary, Vol I, 
p. 65, means “to make a thing another 
man’s”. “Alienate”, according to Whar- 
ton’s Law Lexicon, means “to transfer 
property.” Alienation would, therefore; 
include a devise by gift if the effect of it 
is to make the property. another man’s 
by means of a bequest.” 


14. The word “alienated” is defin- 
ed by the Bombay Land Revenue Code, 
1879, Section 2 (2) as meaning “trans- 
ferred wholly or partially to 
the ownership of any person.” The defi- 
nition of that word in Section 2 (2) of 
the Maharashtra Land Revenue Code, 
1966 is the same. In these enactments 
the word “alienation” would be transfer 
of ownership to another person. Sec- 
tion 2 (15) of the B. A, D. R. Act pro- 
vides that “words and expressions used 
in this Act but not defined have the 
meaning assigned to them in the Code 
of Civil Procedure, 1908 or the Bombay 
Land Revenue Code, 1879, as the case 
may be.” The word “alienation” or any 
of its grammatical variations is not used 
in the Code of Civil Procedure. We must 
therefore turn to the definition of that 
word in the Bombay Land Revenue Code, 
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1879. In the case of Haji Abdulla Haji 
Sumar v. Secy. of State for India, (1911- 
13 Bom LR 883) the question whether a 
lease was an “alienation” within the 
meaning of that word in the Bombay. 
Land Revenue Code arose before a Divi- 
sion Bench of this Court consisting of 
Chandavarkar and Hayward, JJ. In the 
judgment of Chandavarkar, J. it is ob- 
served:— ` 

“Therefore, there cannot be any 
doubt that this kowl is no more than a 
lease, that Government parted with their 
rights as lessors in favour of the grantee 
as a lessee, and imposed upon him cer- 
tain conditions. None of those condi- 
tions brings the contract within the defi- 
nition of the term “alienated” village, in 
CL 19 of Section 3 of the Bombay Land 
Revenue Code.” 

15. The learned Assistant Judge 
observes in his judgment that a lease is 
a transfer of some interest which the 
lessor has in the property and such trans- 
fer is bound to affect the property and 
the creditors are bound to run the risk 
of reducing their security. He goes on 
to observe that the very purpose of 
Section 40 to keep the property of the 
debtor intact and available for the pur- 
pose of discharging the: debts would be 
nullified, unless a lease was interpreted 
as an “alienation”. I regret, I am unable 
to accept this reasoning. The learned 
Assistant Judge has strayed in the realm 
of speculation as to the intention of the 
Legislature. Lord Watson has said in 
the case of Salomon v. Salomon & Co, 
1897 AC 22 at p. 38 that the 

“intention of the Legislature is a 
common but very slippery phrase, which, 
popularly understood, may signify any- 

from intention embodied in posi= 
tive enactment to speculative opinion as 
to what the Legislature probably would 
have meant, although there has been 
an omission to enact it. In a Court of 
law or Equity, what the Legislature in- 
tended to be done or not to be done can 
only be legitimately ascertained from that 
which it has chosen to enact, either in 
express words or by reasonable and 
necessary implication.” 

If the Legislature had intended to 
include a lease or any other transfer in 
the word “alienation”, nothing would 
have been simpler than to say so and to 
use the words “transfer, sale, mortgage 
or lease” or whatever the Legislature in- 
tended to prohibit. It is reasonable to 
suppose that the Legislature knew the 
literary meaning of the word “alienation”, 
as also its meaning in the Bombay Land 
Revenue Code, 1879, the definitions in 
which were belng made applicable by 
Section 2 (15) of the B. A. D, R. Act. 

16. Mr. Limaye on behalf of the 
Plaintiff made an attempt to argue that 
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in: Section 40 of the B. A. D. R. Act the 
word “alienation” was used synony- 
mously with the word. “transfer”. In 
view however of what I have. stated here- 
inabove, I cannot accept this contention: 
In my opinion “alienation” means trans- 
fer of ownership of property to another 
person. The word applies to absolute con- 
veyances of immovable property and im- 
ports an actual transfer of title. It does 
not include a lease. The lease Ex. 54 
therefore is not an “alienation” ‘within 
the meaning of that word in Section 40 
of the B. A. D. R.:Act and is not in- 
valid. : The lease being valid the -plain- 
tiff is not entitled to possession on the 
footing that the defts.: are trespassers. 
This suit must therefore fail. i 

17. The next contention of Mr. 
Kotwal on behalf of the appellant is 
that the suit of the plaintiff was. time 
barred. The lease was granted on 8th 
May 1946. The’ suit was filed against the 
defendants 1 to 3 within time, but the 
present appellant was: joined on 24th 
February -1959, beyond 'a period of 12 
years from the date of the lease. The 
contention is that under Art. 144 of the 
Indian Limitation Act, 1908: the period 
of limitation for a suit for possession of 
immovable property is 12 years from the 
time. when the possession. of the defendant 
becomes adverse to the plaintif. Mr. 
Kotwal contended that where a lease is 
invalid the possession of the defendant 
is adverse from the start and a suit 
beyond a period of 12' years from the 
lease is time barred. ' 

18. In view of my finding that the 
lease is not invalid, this: contention as to 
limitation really does not survive. Both 
the trial court and the lower appellate 
- court have, however, held that the suit 
was not time barred. I do not find that 
these findings of law are correct on the 
basis that the lease was invalid. I shall, 
therefore, deal briefly with this point on 
the assumption that the lease, was invalid. 
In the case of Alakhdeo Singh v. Gaya 
District. Board, AIR 1957' Pat. 321, a Divi- 
sion Bench of the Patna High Court has 
held that where a person enters into pos- 
session of property by virtue of an in- 
strument of lease which.is void and in- 
operative, his possession is adverse to the 
true owner from the very beginning for 
the simple reason that the transfer con- 
veyed him no title. When his possession 
was adverse to the true owner from the 
very beginning, the payment! of rent will 
not make the possession lawful. It wilt 
only ‘affect the nature of the interest that 
he was prescribing by virtue of his ad- 
verse possession. When a person enters 
into possession of land under a void 
transaction and remains in possession for 
the full statutory period, the only ques- 
tion for determination is’as to the nature 


Mangharam Chuharmal v. B. C. Patel 


ALR 
of the interest-that he has acquired by 
prescription. He cannot acquire by pre- - 
scription a right higher than the right 
which the instrument of lease purported 
to convey to him. The transaction was 
admittedly a transaction of lease and 
therefore when he entered into posses- 
sion under a void lease, he can acquire 
only the right of a lessee by prescription. 
In the case before me, originally defend- 
ants Nos. 1 and 2 entered into possession. 
They transferred their rights to defend- 
ant No. 3 who ultimately transferred 
them to defendants'4 and 5. It has been 
held in the case of Pandappa Mahaling- 
appa v. Shivalingappa Murteppa, 47 Bom 
LR 962 = (AIR 1946 Bom 193) that where 
the possession of one trespasser is a con- 
tinuation of the trespass of the previous ` 
occupant through whom he claims, the 
adverse possession of'the one can be 
tacked on to that of the other, and if the 
total period exceeds 12 years, that posses- 
sion ripens into full ownership under 
Section 28-and Art. 144 of the first sche 
dule to the Indian Limitation Act, 1908, 
In such a case, it is essential that one 
trespasser should derive his liability to 
be sued from the other. Now, if this 
position be correct, even according to the 
learned Assistant Judge the suit against 
the defendant No. 5 was beyond the 
period of limitation. He, however, 
thought that as the defendant No. 3 had 
paid rent in 1955, his possession was per- 
missive up to that date. As I have stat- 
ed hereinabove, the Patna High ‘Court 
has taken a different view from the above 
and I think rightly. This payment will 
not save the period of limitation. In my 
opinion, the suit against the present ap- 
pellant was time barred; if the lease was 
invalid. In view of the fact however. that 
in my opinion the lease is valid and the 
plaintiff is not entitled to recover pos- 
session the question of limitation does 
not survive. 


19. ‘In the result, the appeal is 
allowed and the decree of the trial court 
as well as the lower appellate court are 
set aside. The suit of the plaintiff will 
stand dismissed. There will be -no order 
as to costs, È 


|. Appeal allowed. 
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(A) Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947), Sec. 13 (1) (i) 
— Classification under, is reasonable — 
Not hit by Art. 14 of Constitution — (X- 
Ref:— Constitution of India, Art. 14). 


There is a clear cut intelligible dif- 
ferentia which formed the basis of classi- 
fication. Tenants of buildings are dif- 
ferent from tenants of open pieces of 
lands. On considering the object of the 
Rent Act, it is also evident that there is 
a rational basis for the above mentioned 
classification. For good reasons different 
conditions are prescribed by the various 
clauses of Section 13 as conditions prece- 
dent for passing an order of eviction 
against tenants. Article 14 of the Con- 
stitution does not insist that legislative 
classification should be scientifically per- 
fect or logically complete. Unless the 

ification is wholly arbitrary, the 
Court will not rule it discriminatory 
merely because it involves hardship or 
inequality of burden, (Para 21) 


(B) Civil P. C. (1908), S. 11 — Deci- 
sion in previous suit when operates as res 
judicata. 

In the previous ‘suit when a number 
of findings are recorded and the suit is 
finally decided one way or the other, it 
is important to find out whether the deci- 
sion of the suit was based on some or all 
the findings recorded in the suit. Where 
a previous decision is supported on two 
or more findings all the findings will 
necessarily operate as res judicata. Where 
the previous suit was dismissed on a 
technical ground which made the suit 
untenable, findings recorded on the 
merits would normally be obiter dicta. 
Similarly, if the Court which decided the 
prior suit has itself based the decision 
on only some of the findings recorded by 
it, or if under the circumstances of the 
case its decision can be fairly attributed 
to only some of the findings so recorded, 
the other findings would not operate as 
res judicata. In other cases, where the 
previous decision is based upon; and is 
attributable to, several findings, all the 
findings will have the force of res judi- 
cata. (Para 29) 


Where the earlier decision was based 
only on the point of defective notice and 
other findings were recorded only to 
avoid a further remand such findings 
could not operate as res judicata. ` 
- (Para 30) 

(C) Civil P, C. (1908), S. 11 — A 
fresh suit for possession on the ground 
of reasonable and bona fide requirement 
based on identical facts but pleading 
change of circumstances is not barred by 
res judicata. AIR 1951 Bom 336, Rel. on. 

(Para 31) 
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(D) Houses and Rents — Bombay 
Rents, Hotel and Lodging House . Rates 
Control Act (57 of 1947), S. 13 (1) (ij) — 
Tenancy of open plot —- Subsequent con- 
struction thereon by tenant cannot make 


S. 13 (1) (i) inapplicable. 


The expression “premises” in Sec- 
tion 13 (1) refers to the subject-matter 
of letting for which rent is payable and 
in respect of which there is a relationship 
of landlord and tenant. (Para 33) 


Where the landlord had let out only 
an open plot of land and the rent pay- 
able by tenant was only for the open 
land the fact that the tenant built some 
structures on such land and is recover- 
ing rent for those structures from his 
tenants will not concern the tenancy it 
being not the subject matter of tenancy 


between landlord and tenant. 


(Paras 33, 34) 

(E) Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947), S. 14 — Effect 
of on rights and liabilities of sub-tenant. 
By virtue of Sections 12, 14 and 15 

a person remaining in possession after 
determination of the contractual tenancy 
becomes a statutory tenant. He can re- 
main in possession but cannot enforce 
terms of the original tenancy. He is a 
statutory tenant but has no contractual 
interest in the premises. He cannot 
create lawful sub-leases in favour of 
others. It is not necessary to terminate 
the statutory. tenancies before instituting 
proceedings against them under any of 
the provisions of the Rent Act. AIR 1965 
SC 414, Foll. (Para 35) 


(F) Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947), S. 14 — In- 
terpretation of. : 


A closer look at Section 13 (1) will 
show that the various grounds on which 
the landlord can seek possession are not 
of the same kind and they are different 
in material particulars. Grounds under 
Section 13 (1) (a), (b), (c), (d) and (e) 
can be said to be personal to the tenant, 
who by his act, has rendered hi 
liable to be evicted. Grounds under Sec- 
tion 13 (1) (g), (hb), (hh), (hhb), (i) and 
(ii) are mainly concerned with the pre- 
mises held by the tenant. They are not 
in the nature of defaults which could be 
committed by the tenant. The landlord 
must establish those grounds before he 
can ask for a decree in ejectment against 
the tenant. If in a suit against the ten- 
ant other persons are joined on the 
allegation that they are sub-tenants and 
if an eviction is sought only on the 
grounds which are personal to the tenant 
then a decree in ejectment against him 


will result in conferring direct tenancy 
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rights on the lawful sub-tenants. They 
cannot be ejected in that suit on those 
prounds. On the other hand, if the land- 
lord seeks a possession on the grounds 
which are not personal to the tenant and 
which concern the premises themselves, 
then it is open to the landlord in the 
game suit to plead and prove those 
grounds not only against the tenants but 
against the other persons impleaded in 
the suit and who are ultimately held to 
be lawful sub-tenants. In such a case 
the issues would be heard and decided 
between the landlord on the one side 
and the tenants and sub-tenants on the 
other. If the sub-tenants are not implead- 
ed even in such a suit then the landlord, 
after obtaining a decree against the ten- 
ant, will have to file a fresh suit against 
the sub-tenants, who by then had be- 
come his direct deemed tenants by virtue 
of Section 14 of the Rent Act. AIR 1967 
Bom 210, Dissented from. (Para 40) 


(G) Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates 
(Control) Act (57 of 1947), S. 13 (1) — 
“Reasonable and bona fide requirement” 
— Meaning of. 


Bona fide means honestly and not 
actuated by bad faith or oblique motive. 
Reasonably means, according to the dic- 
tionary that which is rational, just, not 
excessive. As these two words are used 
to govern the word ‘require’ all the three 
words must be construed in a manner 
which would be consistent with the ob- 
ject of the Rent Act in general, and Sec- 
tion 13 in particular. The landlord’s con- 
tractual right to evict his tenant is re- 
cognised in a limited way in Section 13 
so as to cause the minimum hardship to 
the tenant in the event of his eviction 
from the premises. While considering the 
proof of bona fides and reasonableness 
of the requirement. a number of factors 
are bound to overlap. The words “rea- 
sonably and bona fide” are not, and are 
not intended, to be used disjunctively. 
In a given case facts established must 
prove the bona fides without reference 
to the reasonable requirement. If want 
of bona fides, amounting to mala fides, 
is proved, courts can readily infer or hold 
that the requirement is unreasonable. If 
the requirement is wholly unreasonable 
that will also have a bearing on the 
question of bona fides of the landlord, 
Even on that basis the court will find 
that the requirement is not bona fide. 
But at the same time it is possible to 
hold that the landlord has succeeded in 
establishing his bona fides, but that, by 
itself, will not give him a right to evict 
the tenants; he must further prove that 
fn addition to his bona fides, his require- 
ment also is reasonable. Case law dis- 
cussed, (Para 59) 
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In Spl. C. A. No. 1819 of 1969: 

N. H. Pardasani with S. P. Kanuga, 
for Petitioner; a: J. Sorabjee with M, O. 
Chinoy and A: Parikh, for Respond- 
ents Nos. ee (in all Appins.); M. R. 
Parpla ib. M/s. Little and Co., for the 
State (in all Applns.). : 


In Spl. C. A. No. 1786 of 1969: 

K. K. Singhavi with D: R. Dhanuka 
and K. R. Dhanuka, (for Nos. 1 to 7), 
‘M. V: Paranjpe with M. L. Bansal (for 
No. 8) and N. H. Pardasani and S. ‘P. 
Kanuga (for No. 10), for Petitioners. 

In Spl. C. A. No. 1787 of 1969: ` 5 

D. R. Dhanuka and K. R.-Dhanuka, 
for Petitioner. i : 
In Spl C. A. No. 1788 of 1969: 

M. V. Paranipe with M. L. Bansal, 
for Petitioner. 


JUDGMENT:— These four petitions 
are filed by the-15 petitioners -the alleged 
sub-tenants of Defendant No. 1-who are 
aggrieved by the order of eéjectment 
passed against them by the Appellate 
Bench of the Court of Small Causes. As 
common questions of fact. and law are 
involved in these petitions, I propose to 
dispose them of by one common judg- 
ment. The proceedings arise out of the 
ejectment suit filed by the respondents 
against Defendant No. 1 and the peti- 
tioners. 


2. A few facts leading to this 
litigation are as follows: The suit pro- 
perty comprises of an open plot of land 
measuring about 1050 square yards situate 
at Mahul Road, Chembur, Greater Bom- 
bay. The respondents: are the owners of 
this plot. In February 1954 Respondent 
No. 1 let out the. said open plot plot of land 
to Defendant No. 1 Shaikh Hassan Shaikh 
Razack for his char-coal business. The 
agreed rent per month was Rs..100/- and 
it is said that the lease was for a period 
of three years. No written document 
evidencing the lease is placed on the 
record of these: proceedings. But it is 
admitted that the said lease was in the 
first instance for a period of 3 years. The 
rent of Rs. 100/- per month was sub- 
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‘required by him 
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sequently reduced to Rs. 80/- per month 
as a result of proceedings between the 
parties, . It appears that Shaikh Razack 
put up shop structures onthe open plot 
of land in or about the month of August 
1954 and let out ‘the said structures to 
various sub-tenants. On 25-2-1957 Res- 


pondent No. 1 gave a notice to quit ‘to 
Raza 


ck and on the basis of that notice 
Respondent No. 1 filed a suit on 11-4-1957 
seeking the eviction of Razack and some 
other defendants (those: defendants are 
some of the defendants in these proceed- 
ings also) on various grounds. Possession 
was sought on the ground on non-pay- 
ment of rent, breach of the terms of 
tenancy, erection of permanent structures, 
unlawful sub-letting, illegal profiteering 
and also on the ground that the plot of 
land was required reasonably and bona 
fide for construction of a building. The | 
suit was initially filed only against De- 
fendant No. 1 and ‘the defendants who 
were alleged to be sub-tenants, were later 
on impleaded at their own instance. That 
sult was decreed on 21-7-1960. Defend- 
ant No. 1 Razack preferred an appeal and 
the other defendants also challenged that 
decree in appeal Court. In all three ap- 
peals were filed against the decree’ in 
ejectment passed by the trial Court. _On 
31-8-1961 the Appellate Bench of the 
Court of Small Causes allowed the ap- 
peals and directed the dismissal of the 
suit. The appellate Bench held that the 
defendants were in fact sub-tenants of 
the structures and not. the sub-tenants of 
the land. Only one defendant was held 
to` be a sub-tenant of the land The 
Court also found that the plaintiff had 
not established any breach of the terms 


- of the tenancy. The Court further held 


that the plaintiff had failed to prove pro- 


` fiteering by the tenant;. that the struc- 


ture put up by the tenant was not a 
permanent structure within the meaning 
of the relevant provisions of Section 13 
of the Rent Act and that the plaintiff had 
failed to prove that the premises were 
o reasonably and bona 
fide for his own occupation after erecting 
the new building. The Appellate Bench 
also came to the conclusion that the suit 
filed on the basis of the quit notice dated 
25-2-1957 was premature and the suit 
was liable to be dismissed. It was held 
that the lessor had not given one clear 
ne notice before the institution of 


- the sui 


3. On 21-9-1961 the Respondents 
gave another notice terminating the ten- 
ancy: of defendant No. 1 Razack. As the 
respondents felt that the notice was defec- 
tive they, by way. of abundant caution, 
gave- another notice on 21-11-1961 ter- 


_Minating the tenancy of defendant No. 1 


Razack. On 17-2-1962 they filed a suit 
against Razack claiming possession of the 
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suit premises on various grounds. They 
alleged that Razack had erected perman- 
nent structures without their consent in 
writing; that he had illegally sub-let por- 
‘tions of the plot -to others; that he was 
profiteering by charging his tenants rent 
far in excess of the standard rent which 
he was paying to the Respondents. In 
addition to these grounds the respond- 
ents also sought possession 'of the pre- 
mises on the ground that they. reasonably 
and bona fide required the same for 
erecting a new building... The present 
suit was first filed against defendant No.1 
and defendants 2 to 11. . Later-.on, at the 
instance of, the plaintiffs, the other de- 
fendants were also joined as necessary 
parties. That is how the suit came to be 
filed by. the respondents against the de- 
fendant No. 1 and the present petitioners. 

4. . Defendant No.'1 died after the 
‘institution of the ‘suit. , Defendants 1-A 
to.1-D were brought on’ the record, as 
his legal representatives and they filed 
the defences in which they contended that 
defendant No. 1 was not. liable to be evi- 
cted on the various grounds mentioned in 
the plaint. In other words, they denied 
the fact of illegal sub-letting and. pro- 
fiteering. They also denied the defendant 
No. 1 had erected any permanent struc- 
ture. They contended that the Respond- 
ents did not require the premises for 
erecting a new building. It was their 
defence that the suit was barred by res 
judicata in view of the earlier decision 
of the appellate Bench :of .the Court of 
Small Causes. The other defendants filed 
separate defences substantially support- 
ing the case of the heirs of defendant 
No. 1. They claimed to be! lawful sub- 
tenants and stated that by virtue of Sec- 
tion 14 of the Rent Act even if defend- 
ant No. 1 was liable to: be evicted, they 
would become the direct statutory ten- 
ants of the plaintiffs. ie learned trial 
Judge framed a number of issues and 
after considering the oral’ and documen- 
tary evidence came to the conclusion that 
the suit was not barred’ by ‘res judicata. 
Defendant No. 1 had not: unlawfully sub- 
‘let any portion of the suit premises; that 
defendant No. 1 was guilty ‘of profiteer- 
ing as he was charging the sub-tenants 
rent in excess of the standard rent and 
permitted increases;. rn the plaintiffs 
have failed to prove that the premises 
are reasonably and bona fide' required for 
the erection of a new building. The 
learned trial Judge held that defendant 
No. 1 was -liable to bé evicted on ‘the 
ground that he was guilty ofi profiteering. 
As regards the allegation of erection of 
permanent structures, he held that de 
fendant No. 1 was not guilty of any 
breach of the terms of tenancy, The learn- 
ed trial Judge accordingly held that the 
Plaintiffs were not entitled to claim pos- 





' Mangharam Chuharmal v. B. C. Patel 


ALR 


session on the ground that defendant 
No. 1 had erected permanent structures. 
He also held that defendants 2 to 16 were 
lawful sub-tenants of the land. He pas- 
sed a decree in ejectment only against- 
the heirs of defendant No. 1. He- held 
that by virtue of Section. 14 of the Rent 
Act, the rest of..the defendants had be- 
come the direct tenants of the plaintiffs, 
In the result he dismissed the suit of the 


Plaintiffs against the defendants 2 to “16, 


5. : The heirs of defendant No. 1 
preferred an appeal challenging the decree 
passed against them. The plaintiffs. also 
filed an appeal against the decree’ in so 
far as it directed the dismissal of their 
suit for possession against . defendants 


‘Nos. 2° to. 16. The Appellate Bench of 


the Court of Small -Causes heard the. 
two appeals. The Appellate: Bench dis- 
missed the appeal filed by the heirs of- 
defendant No. 1. The Appellate Bench 
disagreed with the various findings re- 
corded by the trial Court against the 
plaintiffs. It also held that the suit was 
not barred by res judicata. It held that 
the defendant No. 1 was guilty of. erect- 
ing permanent structures and profiteer- 
ing. In respect of some defendants it is . 
found that defendant No. 1 was liable te 
be evicted on the ground of illegal sub- 
letting. ‘The Court also came to the con- 


‘clusion that the plaintiffs have proved 


that they required the premises reason- 
ably and bona fide for erection of a new 
building. In the result the- appeal filed 
by the plaintiffs was allowed and the suit 
in ejectment was decreed against all the 
defendants including the heirs of the 
deceased defendant No. 1. . 


6. The petitioners, who are de- 
fendants 2 to 16, are challenging - the 
decree passed by the Appellate Bench of 
the Court of Small Causes on various 
grounds. It.must be noted that the heirs 
of the deceased defendant No. 1 have 
accepted the finality of the adjudication 
in so far as it concerned them. They 
have not approached this Court-by making 
any grievance: about the said decision. 
Before these petitions were taken up for 
hearing, the advocate for the petitioners 
pointed out that in these proceedings the 
vires of Section 13 (1) (i) of the Bombay 
Rents, Hotel and: Lodging House Rates 
Control Act 1947 was challenged on the 
ground that that section infringes the 
fundamental right guaranteed under. Arti- 
cle 14 of the Constitution. Notice was, 
therefore, ordered to be issued by this 
Court to the Advocate-General of .Maha~ 
rashtra. After the notice was returned 
served, the applications were -fixed for 


. final bearing. No appearance was entered 
-n behalf of the Advocate-General. On 


the adjourned date Mr. Parpia, instructed 


by M/s. Little and Co., gave an applica- 
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tion on behalf of the State of Maha- 


rashtra, for leave of the Court to appear. 
on behalf of the State of Maharashtra: 


I granted the application and Mr. Parpia 
appears for the State of Maharashtra. 

7. ‘Mr. Singhvi, appearing on be- 
half of some of the- petitioners, has raised 
the following points -of law in support 
of the -petition: 

(1) That See. 13 D (i) of the Rent 
Act infringes the fundamental right under 
Art. 14 of the Constitution and is to. that 
extent void under Art. 13 (1) of the Con- 
stitution; 

(2) That the present suit of the land- 
lords is barred by res judicata on account 
of the findings recorded in the carner 
eviction suit; 


(3) That Section 13 (1) (i) of the Rent 
Act applies to open land and the land- 
lords will not be entitled to possession 
when the land is not open land at the 
date of the suit; 

(4) The effect of Section 14 of: the 
Rent Act vis-a-vis the rights of the peti- 
tioners who are the lawful sub-tenanis 
under the original tenant; 


(5) That the finding of the appellate 
Bench of the Court of Small Causes 
about the bona fide and reasonable re- 
quirement of the landlords under Sec- 
tion 13 (1) (i) of the Rent Act is a result 
of the misreading of that _ provision 
Besides the findings of fact about sub- 
letting, etc. are erroneous in law, and. 

(6) Jurisdiction of this Court under 
Art. 227 of the Constitution of India. 

8. Mr. Singhvi generally addressed 
me on all these points. Mr.. Dhanuka, 
who appears for some of the petitioners, 
advanced supplimentary arguments. Mr. 
Pardasani has endorsed ‘the say: of- Mr. 
Singhvi and Mr. Dhanuka.’ Mr. Paranjpe, 
who also appears for one of the peti- 
tioners, confined his argument.only to the 


interpretation of Section 13 (1) (i) of the ` 


Rent Act and submitted that the Appel- 
late Court has not adopted a correct ap- 
proach while recording the relevant 
findings. ; 

9. In reply Mr. Sorabjee, who ap- 
pears for the respondents plaintiffs, sub- 
mitted that the decision of the Appellate 
Bench of the Court of Small Causes is 
based on appreciation of oral and docu- 
mentary evidence and this Court cannot 
interfere with the .said findings of fact. 
Even the points of law arising in this 
case have been correctly decided by the 
lower Court. He then submitted that 
Section 13 (1) (i) of the Rent Act does 
not in any manner infringe the funda- 
mental rights under Art. 14 of the Con- 
stitution, and its constitutional validity 
is not open to challenge. . 


10. Mr. Parpia, on behalf of the- 


State of Maharashtra endorsed al that 
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was said by Mr. Sorabjee and pin-pointed 
the various features of the impugned 
legislation which go to show that it does 
not conflict with Art. 14 of the Constitu- 
tion. I will consider these points of law 
in the order in which I have mentioned 
them. . 

11. Mr. Singhvi, as stated above, 
vehemently argued that Section 13 (1) (i) 
of the Rent Act- unreasonably discrimi- 
nates between tenants of one class against 
the tenants of another class. According 
to his submission the discrimination is 
wholly arbitrary and inconsistent with 
the known object of the Rent Act. Be- 
fore I consider the criticism levelled 
against the impugned .provision of the 
Rent Act, I would first enumerate the 
recognised tests or guidelines which are 
laid down by the Supreme Court. It is 
well settled that the constitutional pro- 
vision which secures equal protection of 
the laws forbids class legislation and not 
reasonable classification. A law based 
on or involving a classification founded 
on intelligible differentia having a ra- 
tional relation to the object sought to 
be achieved is considered constitutional- 
ly valid. 

12. In Ramkrishna Dalmia v. Jus- 
tice Tendolkar, AIR 1958 SC 538 at p. 547 
the Supreme Court has enunciated the 
following principles. These principles 
have been consistently adopted and ap- 
plied in all the cases. I am reproducing 
only those tests which are strictly re- 


-levant for deciding the point at issue: 


tt 


(8). ensk 

(b) that there is always a presump- 
tion in favour of the constitutionality of 
an enactment and the burden is upon 
him who attacks it to show that there 
has been a clear transgression of the con- 
stitutional principles, 

(c) that it must be presumed that the 
Legislature understands and correctly ap- 
preciates the need of its own people, that 
its laws are directed to problems made 
manifest by experience and that its dis- 
criminations are based on adequate 
grounds; 

(d) sic ciecssieieie 

(e) that in order to sustain the pre- 
sumption of constitutionality the Court 
may take into consideration matters of 
common knowledge, matters of common 
report, the history of the times and’ may 
assume every state of facts which can be 
conceived existing at the time of legisla- 
tion; and 

(£) that while good faith and know- 
ledge of the existing conditions ón the 
part of a Legislature are to be presumed, 
if there is nothing on the face of the law 
or the surrounding circumstances brought 
to the notice of the Court on which the 
classification may reasonably be regarded 
as based, the presumption of constitu- 
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tionality cannot be carried to the extent 
of always holding. that there must be 
some undiscl and unknown reasons 
for subjecting certain individuals or cor- 
porations to. hostile or discriminating 
legislation.” 

13. As is stated by the Supreme 
Court in the above case, these principles 
will Have to be constantly borne in mind 
by the Court when it is called upon to 
adjudge the constitutionallty of any parti- 
cular law attacked as discriminatory: and 
vio anyer of the equal protection of the 

Ww. 


14. In an earlier decision of the 
Supreme Court (Kedar Nath 
State of West Bengal) reported in AIR 
1953 SC 404 at p. 407, the following ob- 
servation is made which may also be 
relevant while ag the constitu- 
tionality of the impugned legislation: — 

“Article 14 does not: insist that legis- 
lative classification should be scientifical- 
ly perfect’ or logically complete.” : 
The Supreme Court also ' added that 
merely because there is no such. scientific 
perfection or logical infallibility in the 
mode of classification it cannot be said 
that the Act is based-on no intelligible 
differentia and is, therètore, arbitrary, J 
also find that in T es ading Co 
Mill Mazdoor Sabha, AIR 1967 SC 691, 
the Supreme Court pronounced yet. an- 
other` principle which can. be usefully 
followed while testing the validity of the 
impugned classification:— 

“If the classification is not patently 
arbitrary, the Court will not rule it dis- 
criminatory merely because it involves 
hardship or inequality of burden. With 
a view to secure particular objects a 
scheme may be selected by the Legis- 
lature, wisdom whereof may be open to 
debate; it may even be demonstrated that 
the scheme is not the best in the cir- 
cumstances and the choice of the Legis- 
lature may be shown to be erroneous, but 
unless the enactment fails to satisfy the 
dual test of intelligible’ classification and 
-rationality of the relation with the ob- 
ject of the law, it will-not be subject to 
judicial interference. under Art. 14.” 

15. - In a nutshell the argument of 
Mr. Singhvi against the iconstitutional 
validity of Section 13 (1) (i)'is as follows: 
; 16. While restricting the landlord’s 
right to evict the tenants .from premises 
on certain grounds mentioned in -Sec- 
tion 13 of the Rent Act, the Legislature 
has in fact made class legislation which 
favours one category of tenants by con- 
ferring on them rights and privileges in 
the matter of evidence. These are denied 
to the category of tenants to which the 
petitioners belong. The right of the land- 
lord to evict tenants from premises which 
are buildings or structures under: Sec- 
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tion 13 (1) (g), (b), (bh) are hedged in 
by stricter conditions and provision is 
also made to ae the evicted ten- 
ants’ hardships. By contrast under Sec- 
tion 13 (1) a) the landlord is awarded 
possession of premises as soon as he 
establishes that his requirement is rea- 


‘sonable and bona fide, Section 13 (8) and 
certain 


Section 17 make provision for 
safeguards in favour of the tenants but 
they are illusory and not as efficacious as 


‘those enjoyed by the privileged class of 


tenants of premises comprising of build- 
ings or structures. Mr. Singhvi argues 
that the Rent Act seeks to protect ten- 
ants of premises against eviction whether 
they are occupying buildings or open 
land, or they occupy structures put up by 
them or their landlord. There is no good 
reason why there should be any discri- 
mination in the matter of eviction clause, 


Tf the aan of 


position’ as the tenants who occupy buld- 
ings built by their landlords. Section 13 


o (i) when so considered and compared 


with the other relevant clauses of Sec- 
tion 13, clearly show that the classifica- 
tion is arbitrary and the same also suf- 
pai from want. of:an intelligible differ- 
en’ 


17. ` At this stage I find it neces- 
sary to ascertain: the object of the Bom- 
bay Rents, Hotel and Lodging House 
Rates (Control) Act 1947. The preamble 
of the said Act and the various clause 
notes accompanying the amendments ef. 
fected in the Act from time to time show 
that the Rent Act was enacted, inter alia, 
to control evictions ‘and wherever ‘possi- 
kle to boost and encourage the building 
activity by enabling landlords to rebuild 
dilapidated «building and also to erect 
structures or buildings on vacant plots. 
The later object of the enactment is evi- 
dent from Section 13 (1) (bh), (i) and (ii). 


18. ‘Section 12 (1) of the Rent Act 
provides that the landlord shall not be 
entitled to the recovery of possession of 
any premises so long as the tenaht pays 
or jis ready and willing to pay the amount 
of the rent and permitted increases,’ if 
any, and performs the other conditions 
of the tenancy in''so far as they are con- 
sistent with the provisions of the Act. 
Section 12 (3) (a) provides that the ten- 
ant who falls in arrears of rent for more 
than’ six months forfeits the protection 
against eviction given by Section 12 (1) 
of the Act. The landlord is not free to 
evict the tenant as and when he chooses 
to do so. But Section -13 enacts that the 
landlord shall be entitled to recover .pos 
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session of any. premises if the Court is 
satisfied about the existence of the seve- 
ral grounds mentionéd in that sub-sec- 
tion. Section 13 relaxes the rigour of 
law in favour of the landlords on certain 
limited grounds. The various: clauses 
which contain different grounds for evic- 
tion are not the same. They differ in 
material particulars and in the result the 


‘ tenants are granted protection against 


eviction. in varying degrees under varying 
circumstances. i š 


19. When. Mr. Singhvi criticises 
this arrangement .of the several clauses 
of Section 18 (1), he overlooks two im- 


portant factors, and those factors betray 


the hollowness of his attack. The Rent 
Act protects tenants against unreasonable 
eviction from the demised premises. When 
the demised premises are elther land or 
building, they are not the same and 
identical. Equal precion of laws can- 
not be claimed under uneqúal circum- 
stances. Merely because the tenant of 
the land has lawfully constructed a struc- 
ture of his own on the demised land it 
makes no difference. When we consider 
the legal position it is clear that the 
structure built by the tenant belongs to 
him at all times. Under Sec. 108 (B) (h) 
of the Transfer of Property Act, the ten- 
ant has, even after the determination of 


the lease, the right to remove all things. 


which he has attached to the earth. He 


can take away his fixtures or the mate-. 


rial which he may have used for putting 


up the structure when his tenancy of the 


ie is determined for one reason or the 
er. 
tary interest in such structure or build- 
ing, there was no reason to extend the 
protection of the rent Act to the tenants 
of the ae in respect of their structures. 
This is the first aspèct which must be 
Adee due importance while appreciating 
Mr. Singhvi’s submission. . 


20. Then there is difference in 
legislative protection and that is also 
founded on a rational basis consistent 
with the known object of the enactment. 
The landlords of open-lands should not 
find it burdensome when they propose 
to undertake building activity., Sec- 
tion 13 (1) (i), till it was amended by 
Bombay Act (No. 61) of 1963: allowed the 
landlord vacant’ possession of the plot 
only when he required it for erection of 
a new residential building. The note on 
clause which precedes that amendment 
justifies the dropping of the word “resi- 


dential” on this ground. -So the amend- 


ment was thought necessary to give grea- 
ter incentive to builders. 


21. Mr. Singhvi is right when he 
submitted that the -tenants of lands will 


suffer hardship similar to those suffered’ 


by tenants of buildings. But tbat. was 
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inevitable. The difference, if any, can= 
not in: any manner affect the validity 


of the classification. As observed by the 
Supreme Court, the matter cannot be ex- 
amined scientifically and with meticulous 
precision. When the legislators under- 
take to mitigate a major social evil and 
provide for greater good of the greater 
number, one: cannot adopt a too rigid 
mathematical test while deciding the vali- 
dity. of a legislative measure. In the 
words of the Supreme Court, Art. 14 of 
the Constitution does not insist that legis- 


- lative classification should be scientifical- 


ly perfect or logically complete. Unless 
the classification is wholly arbitrary, the 
Court will not rule it discriminatory 
merely -because it involves hardship or 
inequality of burden. 

22. Mr. Sorabjee is right when he 
says that In the present case there is a 
clear-cut intelligible differentia which 
formed the basis of classification. Tenants 
of buildings are different from tenants of 
open pieces of lands. When we consider 
the object of the Rent Act, it is also 
evident that there is a rational basis for 
the above mentioned classification for 
good reasons different conditions are pre- 


‘scribed by the various clauses of Sec. 13 


as conditions precedent for passing an 
oo of eviction against tenants. 


23. . Mr. Parpia, who appears for 
the State, has also emphasised this very 
aspect. After carefully considering the 
criticism levelled by Mr. Singhvi against 
the validity of the impugned clause of 
Section 13, I have come to the conclusion 
that the same is valid. The reasonable 
classification is not hit by the prohibition 
implicit in Art. 14 of the Constitution. 


- 24, ° Then Mr. Singhvi contended 
that the present suit filed by the res- 
pondents is barred by res judicata. The 
petitioners relied on this defence even in 
the lower courts and they urged that . 
the decision in R. A. E Suit No. 918/5235 
of 1957 as varied by the decision of the 
Appellate Bench ` bars the present suit 
and some of the findings recorded by the 
Appellate Bench in appeals filed by the 
defendants are conclusive and binding on 
the plaintiffs in the present proceedings. 


25. Before I consider the strength 
of this submission, it will be necessary 
to refer briefly to the findings recorded 
by the Appellate Bench in the earlier 
proceedings. The.Appellate Bench came 
to the conclusion that the notice to quit 
dated -25-2-1957 terminating the tenant’s 
tenancy by the end of March 1957 was 
served on the tenant:on 1-3-1957 with 
the result that the tenant had not one 
clear month to vacate the premises. The 
suit filled on. the basis of such a notice 
was liable to be dismissed. Defendant 
No. 7 in this suit, who was also a defend~ 


54 Bom. [Prs. 25-29] 


ant in that proceeding, who held to be 
a lawful sub-tenant. But the Court found 
that the plaintiff had failed to bring his 
case under S, 13 (1) (i) of the Rent Act 
as against this defendant on the ground 
that the law was subsequently amend- 
ed.- It was held that the structure put 
up by the tenant was not permanent. It 
was held that the land in question was 
let by the plaintiffs with the knowledge 
that defendant No. 1 wo put up a 
structure on the said land. It was also 
found that the plaintiff had failed to 
prove that he required the premises rea- 
sonably and bona fide for erecting a new 
building. l -7 1! 


26. Mr. Singhvi referred to a few 
rulings to show that the findirigs recorded 
in the earlier suit, whatever the result 
of the final order, are binding on the 
parties against whom those findings are 
recorded. Mr. Singhvi drew my atten- 
tion to a Calcutta decision in P. M. 
Mukerjee v. Ambika Churn,: (1897) ILR 
24 Cal 900. In that case a, point arose 
whether findings recorded in' the earlier 
suit are binding in the subsequent suit 
although the earlier suit was decided 
against the plaintiff on the ground that 
the requisite notice was not given. When 
the ground of res judicata was pleaded 
in the subsequent suit the ‘Court held 
that the matter directly and substantially 
in issue in the subsequent suit was direct- 
ly and substantially in issue!in. the pre- 
vious suit and it was finally heard and 
decided between the same parties not- 
withstanding the fact that the previous 
suit filed by reason of the’ decision of 
the Court upon some other matter as 
well. The subsequent suit :was ‘barred 
by res judicata. The ratio a this deci- 
sion, no doubt, prima facile supports the 
contention of Mr. Singhvi. In the present 
case also the appellate Bench recorded a 
finding that the notice was: not of the 
required duration and the suit was liable 
to be dismissed on that finding only. But 
the Court also recorded other’ findings 
mentioned above. The point will have to 
be decided after carefully considering the 
important question whether, or not the 
final decision was based squarely on some 
or on all the findings recorded in the 
suit. This decision was referred to by 
a Division Bench of this.Court while con- 
sidering a similar point of res judicata in 
Laxman v. Saraswati, 63 Bom LR 152 = 
(AIR 1961 Bom 218). As both- the parties 
relied upon the decision, I will consider 
that authority towards the. end of my 
discussion. Similarly both > the parties 
relied upon another decision of this Court 
in N. J. Gor v. M. G. Raval; 53 Bom LR 
174 = (AIR 1951 Bom 336). I will also 
refer to that decision when I conclude 


the discussion on the point of law raised 


by the parties, 
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27. Mr. Sorabjee also referred to 
certain other rulings dwelling on the 
point at issue. A Division Bench of the 
Madras High Court held in Ramaswami 
Reddy v. T. Marudai Reddy & Co. AIR 
1924 Mad 469 that an adverse finding in 
a decree in favour of a party is not res 
judicata.. While giving this decision the 
Madras High Court followed an earlier 
decision of the Privy Council in Midna- 
pur Zamindari Co. Ltd. v. Naresh Narayan: 
Roy, ILR 48 Cal 460 = (AIR 1922 PC 
241). In the same.volume at page 893 


- there is another ruling of the same High 


Court to the effect that a finding in the 
proceeding not necessary for the disposal 
of the suit but recorded only to avoid 
possible remand is not res -judicata. It 
is not the basis of the judgment and, 
therefore, the point is not finally deter- 

28. The next decision to be con- 
sidered is the one in’ Hiralal Murarka v. 
Mangtulal Bagaria, AIR 1947 Cal 221. The 
Court held in that case that a finding 
upon an issue not necessary to be decided 
will not found a plea of res judicata. It 
was a case where the earlier suit was 
dismissed on the ground that a proper’ 
notice under Section 80 of the Civil P. C. 
was not given. Some findings were also 
recorded on other issues raised in that 
suit. When in the subsequent suit the 
decision was relied upon as constituting 
a bar in the nature of res judicata, the 
High Court of Calcutta held that once 
the Court comes to the conclusion. that 
no notice had been given under Sec. 80, _ 
Civil P. C., it had no option but to dismiss 
the suit under Order 7, Rule 11 of the 
Code. The findings of that Court on the 
merits are obiter and cannot operate as 
res judicata. In this case reliance was 
placed on the earlier decision of that 
Court in (1897) ILR 24 Cal 900. It was 
held to be no longer good law. This matter 
went up to the Privy Council and the 
Privy Council upheld the decision of the 
Calcutta High Court and. that judgment 
is to be found in Shankarlal Patwari v. 
Hiralal Murarka, AIR 1950. PC 80. I am 
mentioning this fact because the deci- 
sion in (1897) ILR 24 Cal 900 is referred 
to as good law in 63 Bom LR 152 = (AIR 
1961 Bom 218). It appears that the later 
decisions of the Calcutta High Court and 
also of the Privy Council were not 
brought. to the notice of the Division 
Bench which decided that case. The 
decision in- Bhiku Appa Kura v. 
Dattatraya Chandrayya, AIR 1947 Bom 
392 is also an authority for the proposi- 
tion that a finding which was wholly 
unnecessary for deciding the suit does 
not operate as res judicata. 


29. Now, I must refer to` a re- 
cent judgment of a Division Bench of 
this Court in 63 Bom LR 152 = (AIR 
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1961 Bom 218).: This judgment is strong- 
ly relied upon by both the parties and 
as a decision of the Division Bench it 
is binding on me. After considering 
the various rulings of the High Court 
the Division Bench laid down certain 
broad propositions which would be help- 

while resolving the point of res judi- 
cata which arises under similar circum- 
stances. In the previous suit when a 
number of findings are recorded and the 
suit is finally decided one way or the 
other, it is important to find out whe- 
ther the decision of the suit was based 
on some or all the findings recorded in 
the suit. The legal position summed up 
by the Division Bench of this Court at 
page 161 is to the following effect:— | 

“It appears from the decisions men- 


tioned above that it cannot be laid down - 


as a general proposition that where a 
previous decision is supported on two 
or more findings, all the -findings will 
necessarily operate as res judicata. Where 
the previous suit was dismissed on a 
technical ground which made the suit 
untenable, findings recorded on the merits 
would normally be obiter dicta. Simi- 
larly, if the Court which decided the 
prior suit has itself based the decision 
on only some of the findings recorded 
by it, or if under the circumstances of 
the case its decision can be fairly at- 
tributed to only some of the findings 
so recorded, the other findings would 
not operate as res judicata. In other 
cases, where the previous: decision is 
based upon, and is attributable to 
several findings, all the findings will 
have the force of res judicata.” 

Mr. Singhvi for the petitioners strongly 


relies upon: the last part of. the observa- ` 


tion and argues that the previous deci- 
sion in the present case is attributable 
to the several findings and not merely 
to the defective notice.’ Mr. Sorahbjee, 


on the other hand relies upon this very 


authority and submits that the earlier 
decision can be said to be based only 
on the point of notice. The ultimate 
decision can be attributed only to that 
finding which was decisive for the dis- 
posal of the’ suit. The other findings 
were recorded by the Appellate Bench 
of the Court of Small Causes only. in- 
cidentally to avoid a further remand if 
the higher court were to disagree with 
its finding on the point of- notice. 
30... I have gone through the 
judgment of the Appellate Bench and 
I find that Mr. Sorabjee is right In his 
submission. The final decision in that 
suit can be attributed only to the find- 
ing on the point of notice for more than 
one reason. It was in the nature of a 
technical point and the suit was, there- 
fore, liable to be dismissed as soon as 
the court found that the notice of ter- 
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mination of tenancy was not proper. The 
be fairly attributed 
only to this one finding. 

31. As for the claim under Sec- 
tion 13 (1) (i), the bar of res judicata 
does not avail the petitioners for the 
additional reason that the plaintiffs have 
based their claim on altered circums- 
tances, I need only refer to 53 Bom LR 
174 = (AIR 1951 Bom 336) wherein it” 
is held that a fresh suit for possession on 
the ground of reasonable and bona fide 
requirement based on identical facts 
without pleading change of circumstances 
is barred by res judicata. 

32. Mr. Singhvi then raised one 
small point which can be disposed of 
without much discussion. He says that 
Section 13 (1) (i) of the Rent Act is 
attracted only when the premises are 
land at the commencement of the ten- 
ancy and also at the time when the 
landlord institutes the suit for eviction 
on that ground. In the present case, 
says Mr. Singhvi, the tenant and the 
sub-tenants by their joint venture have 
erected - structures on the leased land, 
The sub-tenants are occupying the struc- 
tures which are shops. In such a case 
the landlord cannot ask for possession 
under Section 13 (1) (i) of the Rent Act. 
Mr. Sorabjee has raised an objection that 
this point was not taken in any one of 
the Courts below. He also submitted 
that the point of law is covered by a 
decision of the Supreme Court. 


33. It is true that the point was 
not taken up in the Courts below, but 
as I find that Mr. Sorabjee’s contention 
on the merits is well-founded, that omis- 
sion on the part of the petitioners is of 
no, consequence. I am referred by Mr. 


_Sorabjee to a decision in K. R. Kunda- 


pur v. Krishnaji Karani, AIR 1966 SC 
1024 A similar point was raised by the 
tenant in this case. The tenant had 
taken an open plot of land and built a 
structure thereon and he resisted the evic- 
tion on the ground that the landlord had 
no cause of action against him under Sec- 
tion 13 (1) (i) of the poe Rent Act. 
The Supreme Court examined the rele- 
vant clauses of the Rent Act including 
Section 5 (8) and Section 13 (1) (i) and 
came to. the conclusion that the expres- 
sion “premises” in Section 13 (1) refers 
to the subject-matter of letting for which 
rent is payable and in respect of which 
there is a relationship of landlord and 
tenant. 

34, In the. present case the res- 
pondents had -let out an open plot of 
land to-defendant No. 1. The rent pay- 
able. by defendant No. 1 is for the land 
only. Defendant No. 1 is recovering rent 
from his tenants in respect of the strucs 
tures standing on the land. Respondents 
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have no concern with the structures. and 
the structures are not the subject-matter 


of tenancy between the respondents and 


defendant No. 1. - As the premises are 
land only, the. respondent's suit cannot be 
idefeated on the‘ ground that:the tenant 
‘of the land has put up his. own structure 
on the land, 


- 35. The next Wion point of 
law raised by Mr. Singhvi is about the 
effect of Section 14 of the Rent Act on 
the rights and liabilities of the petitioners 
who claim to be lawful sub-tenants. I will 
consider the issue of lawful sub-tenancy 
later on. For the present, the point of 
law is considered on the basis that all 
the petitioners are lawful ‘sub-tenants 
and they become the . direct, tenants -of 
the plaintiffs as soon as the: tenancy of 
defendant .No.'1 is determined. Mr. 
Singhvi relied upon a decision of the 
Supreme Court in Hiralal Vallabhram .v. 
Sheth Kasturbhai Lalbhai, AIR 1967 SC 
1853 for his proposition. that. the sub- 
tenant of the contractual tenant will not 
be deemed to be a tenant under Sec. 14 
of the Rent. Act as soon as the notice 
determining the tenancy is given. The 
words “is determined for any~ reason” in 
Section 14 mean that where the interest 
of a tenant comes to anj;end' completely, 
Mr. Singhvi says’ that ‘in the present 
case the tenant’s interest -comes to an 
end on the passing of a decree in eject- 
ment. It is only at that point of time 
that the sub-tenants become the deemed 
tenants of the plaintiffs. As deemed ten- 
ants they are liable to be evicted only 
after a proper notice to quit. is given by 
the plaintiffs. He argues that in the 
’ present suit a decree in ejectment against 
the petitioners cannot be passed for. the 
simple reason that their tenancy has not 
been terminated by.a proper notice to 
quit. Mr. Singhvi relied upon a deci- 
sion of this Court in Satwant Kaur v. 
Abdul Kadar, 68 Bom LR 221 = (AIR 
1967 Bom 71) for the proposition that 
the sub-tenant is as much a' tenant under 
the Rent Act and is entitled to a notice 
of termination of tenancy before a suit 
in ejectment can be filed against him. 
It was a case where on the death of a 
sub-tenant the right of sub- -tenancy had 
devolved on all his heirs.: The Court 
considered the definition ‘of “tenant” as 
given in Section 5 (11) and read that 
with the provisions of Section 14 of the 
Rent Act: The landlord had given a 
notice terminating the ‘tenancy of only 
one of the several persons in whom the 
sub-tenants’ ‘rights were vested. This 
Court held that the suit was bad for 
the reason that the other persons who 
‘were virtually joint tenants were not 
given any notice to quit. Whether or 
not a statutory tenant is entitled to a 
notice was not considered in that case. 
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The point of law was decided on the 
assumption that on the death of a sub- 
tenant all his heirs become the lawful 
sub-tenants of the premises. In fact, it 
is held by the Supreme Court in Anand 
Nivas Pvt. Ltd. v. Anandji Kalyanji, AIR 
1965 SC 414 that by virtue of Ss, 12, 14 
and 15 a person remaining in possession 
after ‘determination of the contractual 
tenancy becomes a statutory tenant. He 
can remain. in possession. but cannot en- 
force terms of the original tenancy. He 
is a statutory tenant but has no con- 
tractual interest in the premises. He 
cannot create lawful sub-leases in. favour 
of others. The ratio of this decision . 
squarely applies to the facts. of the pre- 
sent case. :The various: la sub-ten- 
ants, who will become the deemed ten- 
ants of the plaintiffs, will be the statu- 
tory tenants and it fs not necessary to 
terminate their tenancies before institut- 
ing proceedings against them under any]. 
of the provisions of the Rent Act. Of 
course Section 12 regui es a demand 
ae before a sult is d for possession 
í the basis of ‘rent araura, But . that 
is a different thing. .Mr. Singhvi is nof 
right when he. says that- ‘the suit against 
the petitioners should fail for want at a 
notice to quit. s 


36. Both the' parties S Te- 
lied upon another decision of.this Court 
in’ Indian Coffee Workers Co-operative 
Stores Ltd, v. Mrs. Bachoobai Cowasjee 
Dhanjeeshaw, 66 Bom LR 338 = (AIR 
1967 Bom 210). It was a case where the 
landlord had filed a suit against the ten- 
ant and the sub-ténant for possession on 
certain grounds under Section 13 of the 
Rent Act: One of the grounds of evic- 

: tion was that the tenant had erected a 
permanent structure -without the written 
permission. of the landlord.’ The lower 
Courts had fotind that the tenant had 
in fact erected a permanent structure and 
the sub-tenants were actively associated 
with the erection of that structure. The 
sub-tenants challenged. the decree on the 
ground that. by virtue of the ejectment 
order against the tenant, they become 
the deemed tenants themselves under 
Section 14 of the Rent Act. This Court 
held that as the sub-tenants were jointly 
responsible with the tenants for the erec~ 
tion of the structure they are liable to 

-be evicted along with the tenant. ° Mr. 
Singhvi relies on this part of the judg- 
ment to show that in the present. case 
the petitioners will not be liable to be 
evicted on the basis of the grounds for 
ejectment which are found against the 
-tenant.: The tenant. here is found guilty 
of profiteering. According to. Mr. Singhvi, 
such a ground is not available for eject- 
ment orders being passed against the 
sub-tenants who are not guilty. of any 
such default. But Mr. Sorabjee. tried 
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to receive support from this very judg- 
ment for his proposition of law that once 


the grounds mentioned in Section 13 (1) . 


are established against the tenants, then 
the sub-tenants have no independent 
defence and a decree in ejectment can-be 
passed against them all when all are made 
parties to the suit. This Court con- 
sidered the effect of Section 14 and laid 
down two propositions of law:— 


37. It was held that Section 14 
cannot be read aside from the provisions 
of the Act, and if a sub-tenant became 
a lawful tenant from the inception of 
the sub-tenancy he was bound to act 
strictly according to the Act, Le. must be 
ready and willing to observe the terms 
of the tenancy and must not do any- 
thing that is prohibited by the Act. If he 
contravened the Act or did not observe 
the terms of tenancy, Section 14 could 
not possibly be regarded ‘as giving: him 
the right to be a tenant under the land- 
lord. As sub-tenants, in that case, had 
not observed the terms of the tenancy, 
by causing permanent alterations in the 
premises, they were held to be not. en- 
titled to be tenants of the landlord. 

. 38. The other aspect which was 

stressed in that -decision was that the 
right of a person: to become a sub-tenant 
under Section 14 is not an absolute right 
but it is controlled by the other sections 
of the Act. If the other sections entitled 
the landlord’ in a given case to obtain 
possession, Section 14 cannot come in the 
way. Section 12 entitles the landlord ‘to 
obtain possession for non-payment: ‘of 
rent and Section 13 for other reasons. 
If the landlord, theréfore, is entitled 'to 


obtain possession under any of the pro- 


visions, Section 14 must give way. 

39. I have carefully considered 
the ratio of this judgment and'I find that 
this interpretation of Section 14 will 
render the section wholly nugatory: A 
landlord has no privity of contract with 
the sub-tenants of his tenant. Sub-ten- 
ants are answerable for- performing the 
various conditions of sub-tenancy only to 
the tenant who is their landlord for the 
time being. It is only when the tenant’s 
tenancy is determined either by surrender 
ot by a decree in. ejectment passed 
against him that the sub-tenants become 
the lawful tenants of the landlord by 
virtue of Section 14 of the Rent Act. 
Once they get that legal status or chara- 
eter, then they are to hold the premises 
on the same terms and conditions as they 
held before subject to the other provi 
sions of the Rent Act. But the words 
“subject to the other provisions of the 
Rent Act,” will have to be understood 
as giving them the’ same rights and pri- 
vileges as are conferred on.the statutory 
tenants, whose contractual tenancy- -for 
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poe data or the.other has come to an 


— 40. A closer look at Section 13 (1) 
will show that the various grounds on 
‘which the landlord can seek possession 
are not of the same kind and they are 
different. in material particulars. Grounds 
under S. 13 a) (a), (b), (c), (d) and (e) 
o be said to b mal to the tenant, 

ho by his act, has moa ede himself 
Hable ay e evicted. Grounds under Sec- 
tond 1) (g). (h), (bh), (hhh), (i) and (ii) 


Tao O le the pr 


held by the tenant. They are not in the! - 


nature of defaults which could be com- 
mitted by the tenant. The landlord must 
establish those grounds before he can 
ask -for..a decree in ejectment against 
the tenant. If in a suit against the ten- 
ant other persons are joined on the 
allegation that they are sub-tenants and 
if an eviction is sought only on the 
grounds which are personal to the ten- 
ant.then a decree in ejectment against 
him will result in conferring direct ten- 
ancy rights on the lawful sub-tenants. 
They cannot be ejected in that suit on 
those grounds. On the other hand, if 
the landlord’ seeks possession on the 
grounds which are not personal to the 
tenant and which concern the premises 
themselves, then it is open to the land- 
lord in the same suit to plead and prove 
those grounds not only against the ten- 
ants but a the other persons im- 
pleaded in the suit and who are ulti- 
mately -held to be lawful. sub-tenants. In 
such. a case the . issues would be heard 
and decided between the landlord on the 
one side and the tenants and sub-tenants 
on the other. If the sub-tenants are not 
impleaded even in such a suit then the 
landlord, after obtaining a decree against 
the tenant, will have to file a fresh suit 
against the sub-tenants, who by then had 
become his direct deemed tenants by vir- 
tue of Section 14 of the Rent Act. In 
my opinion this would be the proper in- 
terpretation of Section 14 of the Rent 
Act when that section is read along with 
the other relevant provisions of the Rent 
Act. - The construction indicated by Patel, 
J. will make Section 14 wholly -meaning- 
less. I will give only one illustration to 
indicate the fallacy which is inherent in 
that. interpretation. The. tenant may 
commit rent defaults for more than six 
months. He may not have any defence 
to an action founded on rent defaults. 
Under Section 12 (3) (a) the Court has 
ro option but to pass a decree against 
him. But the sub-tenants may have re- 
gularly paid the -rent to the tenant and 
their only fault will be that during the 
term of their sub-tenancy they have not 
ae or compelled the tenant to pass 

m the money received by him to the 
landlord: It will be wholly unreasonable 
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to expect the sub-tenants to perform such 
-an onerous duty. In my opinion, it is 
one of those grounds which is personal 
to the tenant and if his tenancy comes 
to an end’on that ground, the sub-tenants 
become the direct tenants by virtue of 
the provisions of Section 14 of the Rent 
Act and they. will. be proiecisd under the 
Rent Act. 


41. If this was 5 abe arly point in- 
volved in this case then I could not have 
taken a view contrary to the decision of 
the Division Bench. of ‘this Court and: I 
would have referred the matter to the 
Division Bench. without’ considering ‘the 
`- merits of the case. But as I am holding 
in favour of the plaintiffs on’ other points, 
I have not. considered it inecessary to 
refer this matter to a Division Bench. 


42. In the present case the plain- 
tiffs can succeed against the lawful sub- 
tenants only “if they show that they ‘are 
entitled to possession of the plot of land 
reasonably and bona fide under Sec- 
tion 13 (1) (i) of the Renti Act: If the 
plaintiffs succeed in establishing only the 
other grounds which are personal to the 
tenant then a decrée in ejectment cannot 
be passed against the lawful sub-tenants 
on those grounds. 


43. M/s. ‘Singhvi and Dhanwke; 
‘relying on the legal-effect of Section 14 
of the Rent Act, tried to evolve a new 
defence for the lawful sub-tenants of the 
land in the event of a decree in ejectment 
against the principal tenant defendant 
No. 1 on any one of the grounds which 
involve his personal defaults. As the 
structures belong’ to .defendant No. 1 
after the decree the sub-tenants will con- 
tinue to be tenants of defendant No. 1 
in respect of his structures’ and will be 
deemed statutory tenants of: the -plaintiffs 
` in respect of the land underneath subject 
to the provisions of ‘the Rent Act. In 
Special Civil Application No. 1191 of 1967 
decided on 10-3-1970 I have negatived 
the theory that the building or structure, 
apart from the land on which it stands, 
could be the subject-matter of Sec. 105 
of the Transfer of Property, Act. Under 
that section ʻa lease is a transfer of a 
right to enjoy immovable -property: 
Under Section 3 of the Transfer of Pro- 
perty Act read with Section 3 (26) of the 

General Clauses Act (CX of 1897) “Immov- 
able property” shall include land, bene- 
fits to arise out of land, and things attach- 
ed to the earth, or permanéntly fastened 
to anything attached to the’ earth. When 
a tenant of a land puts’ up his own 
“structure thereon then under Section 108 
(B) (h) even after the determination’ of 
the lease whilst he is in possession of 
the property leased but not afterwards, 
-he has a right to remove at any time, 
all things which Þa has attached to the 
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earth, provided he leaves the property 
in the state in which he received it, The. 


structure or building without the ‘land .` 


cannot be the subject-matter of a valid 
lease. The doctrine of dual ownership 
peculiar to India cannot be stretched to 
postulate a theory of dual tenancies im- 
plicit in. the submissions of the learned 
counsel for the petitioners. 


_ 44. Realising this inieuicountable 
difficulty Mr.’ Dhanuka suggested a novel 
solution for regularising the legal rela- 
tionship between the petitioners and the 
defendants after this decree. in ejectment 


brings about a total extinction of the ten- . 


ancy of defendant No. 1. . Despite the 
decree for possession of the demised land 
the tenant may not exercise ‘his statutory 
right to demolish and remove his struc- 
ture on the land. In law after the pre- 
scribed time i e. execution of decree for 
possession ‘of land against the defendant 
No. 1, the right to structure will vest in 
the plaintiffs. At that point of time the 
sub-tenants should be deemed to be the 
tenants both in respect of the land and 
structure under the plaintiffs. Superfi- 
cially considered, the argument is attrac- 
tive. I am interpreting a _ benevolent 
statute like a Rent Act enacted to.safe~ 
guard the rights and interests of tenants. 
I would gladly adopt a construction which 
will advance the object of the statute: 
But unfortunately for Mr. Dhanuka, I 
find. it wholly unwarranted. Rent Act 
protects tenants in occupation of pre- 
mises against unreasonable eviction by | 
landlords. Under Section 5 (8) of the 

Rent Act ‘premises’ means land or build- 
ing let. In the present case what was 
let by the. plaintiffs to defendant No. 1 
was land and not structure. The struc- 
ture was not part of the demised property 
and not premises within the meaning of 
the Rent Act. It is not possible to ex- 
tend the fiction of law implicit in Sec- 
tion 14 of the Rent Act in the manner 
and to the extent suggested - by Mr. 
Dhanuka. | 


; 45. That takes me to the final 
phase of this case, viz. whether the plain- 
tiffs have established the case under Sec- 
tion 13 (1) (i) of the Rent Act. Before 
I consider the point of law, I must. make 
it clear that in my opinion all these peti- 
tioners are the-lawful sub-tenants of the 
land. The trial-Court correctly recorded 
a finding to that effect. The Appellate 
Bench of the Court of Small Causes was 
not justified in reversing that finding. - 
The facts of this case clearly show that 
the plot of land was let out to defendant 
No. 1 some- time in August 1954 for-a 
period of 3 years. Shortly after the 
commencement of the tenancy in or 
about August 1954 defendant No. 1. had 
erected shop structures thereon. In all 
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there are 15 shop structures , erected on 
the demised plot. According to the plain- 
tiffs only 11 shops were. erected when 
the earlier suit was filed and the re- 
maining 4 shops were subsequently erect- 
ed. The trial Court has considered the 
various admissions of the plaintiffs and 
has come to the conclusion that very pro- 
bably in August 1954 itself. all the shop 
structures must have been’ erected. The 
plaintiffs | have made halting admissions 
and concession in favour of some of the 
defendants. Plaintiffs challenge the sub- 
tenancy of defendants 2 to 16 only as 
illegal. That is again a curious position: 
From amongst these defendants a conces- 
sion is made in favour of defendant 
No. 15. No good reason is given as to 
why from amongst these. defendants a 
concession could be made in favour’ of 
defendant No. 15. Even the rent receipts 
show that the defendants were given the 
plot of land mutch earlier to the date of 
the Rent Act Ordinance of 1959. 


46. Mr. Dhanuka has referred to 
the pleadings of the parties and their 
conduct. The trial Court has discussed 
all the relevant factors in greater détail. 
The Appellate Bench without sufficient 
reason has tried to explain away the ad- 
missions of the plaintiffs with reference 
to his - belated explanation in his re- 
examination. Again, it is not conceivable 
that a tenancy could be created only in 


respect of the structure apart from the. 


land on which the structure stands. I 
have held in Special Civil Application 
No. 1191 of 1967 decided on 10th March 
1970 that a tenancy cannot be created in 
law in respect of the structure apart from 


the Jand on which it stands. In view of - 


this decision, Mr. Sorabjee for the res- 
pondents. could not pursue the matter 
further but he did argue that a person 
could be a tenant of the structure at the 
same time having no interest in the land 
on which the structure stands. As de- 
fendant No. 1 has immediately built upon 
the open piece of land the several shops 
it is reasonable to assume that he let out 
the shops to the several defendants more 
or less at’ the same time long before the 
Gate of the Rent Act Ordinance of 1959. 
It is not shown by the plaintiffs that some 


other persons were in possession before. 


. the shops were occupied by the defend- 
ants Nos. 13 to 16. IL therefore disagree 
with the finding of ‘the Appellate Bench 
of the Court of Small Causes and hold 
that the trial Court was right in record- 
ing finding that all the defendants Nos. 2 
to 16 are lawful ‘sub-tenants in respect 
of the open plot- of land. 


41. As stated above, the plaintiffs 
will only succeed in getting an ejectment 
order if they. show against all the defend- 
ants including the sub-tenants that they 
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require the premises reasonably and bona 
fide for erection of a building within the 
meaning of Section 13 (1) (i) of the Rent 
Act. That takes me to the consideration 
of the key words in the sub-section ‘rea- 
sonably and bona fide.’ Advocates on 
either side have made various submissions 
relying upon a mass of case-law and tried 
to put forth their own ‘interpretation on 
these two words. I shall presently con- 
sider the various possible interpretations 
and then express my view in the matter. 


` 48. Mr. Singhvi for the petitioners 
attacked the finding of the Appellate 
Bench. on the ground that the Appellate 
Bench has not taken into account the 
relevant factors which had influenced the 
decision of the trial Court. He further 
stated that all the relevant factors con- 
sidered by the trial Court are ignored 
and the Appellate Bench has held that 
mere financial capacity to build is suffi- 
cient to satisfy the Court that the plain- 
tiffs reasonably and bona fide require the 
premises. As against this Mr. Sorabjee 
for the respondents contended that the 
decision of the Appellate Bench is based 
on findings of fact. and there is no error 
of law apparent on the face of the record 
which would justify any interference 
under Art. 227 of the Constitution. 


- 49. The Supreme Court in the 
case of Neta Ram v. Jivan Lal, AIR 1963 
sc 499 was interpreting S. 13 (3) (a) of 
States Union 
Urban Rent Restriction Ordinance. Sec- 
tion 13 (3) (a) (iii) enabled the landlord 
to recover possession of any building if 
he required it for the purpose of re-erec- 
tion of that building or for its replace- 
ment by another building or for the erec- 
tion of other buildings. While interpret- 
ing the word “require” in the light of 
the various provisions of the Rent Act, 
the Supreme Court held that certain con- 
ditions will have to be fulfilled. It must 
be noted that according to Section 13 (3) 
(a) (iii) (b) the Controller had to be 
satisfied that the claim of the landlord 
is bona fide. In other words the landlord 
had to establish that he required bona 
fide the building for the specified pur- 
pose. At page 502 of the report the 


` Court has observed as follows:— 


“The Controller has to be satisfied 
about the genuineness of the claim. To 
reach this conclusion, obviously the Con- 
troller must be satisfied about the rea- 
lity of the claim made by the landlord. 
This can only be established by looking 
at all the surrounding circumstances such 
as ‘the condition of the building, its situa- 
tion, the possibility of its being put to 
a more profitable use after construction, 
the means of the landlord and so on. It 
is not enough that the landlord comes 
forward and says that he entertains a 
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said to be entertained by him. The 
claiise speaks not of the bona fides -of 
the landlord, but says, on the other hand 
that the claim of the landlord that he 
requires the building for reconstruction 
and re-erection must be bona fide, that 
is to say, honest in the circumstances.” 
What is observed by the Supreme Court 
shows that, there is a material ‘erence 
in the scheme of Section 13 of the Bom- 
bay Rent. Act and the relevant clauses 
of the Punjab Rent Act. Under Sec- 
tion 13, (1) (i) of the Bombay Rent Act 
the landlord’s bona fides are to be con- 
sidered. But under the Punjab Act, the 
Court must be satisfied that the claim 
of the landlord is bona fide. : Mr. Singhvi 
cannot, therefore, rely upon, this decision 


for. interpreting the relevant clause of. 


the Bombay Rent Act. | 


50. ° Then Mr. Singhvi read - 
passage from Halsbury’s Laws of England, 
` TI Edn. Vol. 23 at page, ae para 15933 
. Reasonableness: 


‘In’ determining whether it is rea- 
sonable to make an order for possession 
he Judge is entitled to ‘take into account 

all the circumstances as‘ they exist at the 
date of the hearing, in a broad com- 
monsense way as a man of the world. 
Any facts which amount to hardship on 

- landlord or tenant are relevant and so is 
the conduct of the parties generally. The 
question is not whether it is reasonable 
for the ‘landlord to seek possession but 
whether it is reasonable to the court to 
grant it. The interests of. the public are 
also relevant.. The difficulty of establish- 
ing reasonableness will usually be less 
alternative accommodation . is available 
than when it is not” . 

But this statement of law îs T upon 
pe relevant clauses of the ogish Rent 

ct. . 


51. ‘Mr. Sarables oe upon the 
exposition of law’ in the Rent Acts by 
'R. E. Mergarry, Tenth Edition, Vol 1, 
page 258. Commenting: on Section 2 of 
‘the English Rent Act, ‘which deals with 
the reasonableness of ‘order -of ejectment, 
the learned author under the sub- 
heading (2) “Circumstances to be con- 
sidered” states as follows:— 


“(a) Approach of Court:— The duty 
of the judge is to take into- account all 
relevant circumstances as: they. exist . at 
the.date of the hearing. That he must 
do in what I venture to call a board, com- 
monsense way as a man of the world 
and come to his conclusion, giving such 
weight as he thinks right to the. various 
factors in the situation. Some factors 
may have little or no weight, others may 
be decisive. The court must consider 
not whether the Jandlord’s desire for 
possession. is reasonable; but whether it is 
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reasonable to make ‘an order for posses- 
sion; for because a wish is reasonable, it 
does not follow that it ig reasonable in a 
court to gratify it.” : 


Mr. Sorabiee, with reference to this 
pa ge and the passage quoted from 

bury’s laws of England, says that this 
statement of law holds good on the 


3 (1) of the Rent; Mort- 
gage Interest Restrictions (Amendment) 
Act, 1933 no order or Judgment for. re- 
covery. of possession of any dwelling 
house governed by the Act shall be made 
or given unless the Court considers it 
reasonable to make such order or give 
such Judgment. One of the conditions of 
that section is that the Court must 
have the power to pass the eject- 
ment order under the provisions ‘set 
out in the first Schedule to that Act. 

The preamble to the first Schedule pro- 
vides, among other things, that the Court 
shall have power for the purpose of Sec- 
tion 3 of the Act to make order or give 
judgment for the recovery of possession 
of any dwelling house where the Court 
considers it reasonable so to do and one 

of the grounds mentioned in that schedule 
is. established. Even if the landlord under 
one. of those grounds reasonably requires 
the dwelling house for occupation as a 
residence, the Court must consider it rea- 
sonable to make an. order or give judg- 
ment for the recovery of possession. Re- 
lying upon basic difference Mr. 
Sorabjee argued that the general ob- 
servations in Halsbury’s Laws of England 
or in Magarry’s Book will have to be con- 
sidered with suitable changes while inter- 
preting the words “reasonably and bona 
fide” in Section 13 (1) (i) of the Bombay 
Rent Act. No doubt there is consider- 
able substance in ‘this submission and I 
cannot agree with Mr.. Singhvi or. Mr. 
Dhanuka, who pressed upon me to con 
sider the English law as useful for inter- 
preting the key words in the Rent Act. 
Mr.. Singhvi also relied upon a decision . 
of this Court in Nimbibai R. Onkar Mall 
v. R. P. Mali; (1962) 64 Bom LR .798 for 
emphasising his ‘point that . the : landlord 
must need the premises for himself and 
the need must be of a pressing nature. 
Chainani, C. J. was considering a case 
under Section 29 read with S. 43-D (1) 
of the Bombay Tenancy and Agricultural © 
Lands Act, 1948. Under Section 43-D (1) 
of the Bombay Tenancy Act, the landlord 
may terminate the _ tenancy of a tenant 
if he bona fide requires the land for any: 
non-agricultural purpose. While con- 
sidering the exact connotation. of these 
words, the learned Chief Justice referred 
to a number of cases under the Rent Act 
and came to the conclusion that before 
the landlord can be awarded possession. 
of the land on the ground that he requires 
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-It bona fide for a non-agricultural pur- 
pose, he must prove some need or neces- 
sity on account of which it is necessary 
for him to have the land restored to him. 
The need for the landlord to have more 
or a larger income is not the only ground 
on account of which he can be said to 
require the land. Relying on these ob- 
servations, Mr. Singhvi argued that the 
plaintiffs must make out a case that they 
need the premises and there is some press- 
ing necessity which compels them 
seek possession of the land. Strictly 
speaking the Division Bench considered 
only the words “bona fide requirement” 
without any reference to the reasonable- 
ness of that requirement. The Tenancy 
Act, among other things, is intended for. 
bringing about equitable distribution of 
land. When the landlord wants to dis- 
possess the tenant he may deprive him 
of his means of li ood. Then the 
fact that the landlord is hard pressed by 
circumstances may be a relevant factor 
while deciding the question of bona fides. 
The ratio of this decision will not be 
very useful while interpreting Section 13 
(1) (i) of the Rent Act. 


52. At this stage I may also refer 

a number of decisions cited by Mr. 
S rables in support of his assertion that 
the court must consider the bona fides 
of the landlord and the reasonableness 
of his requirement without reference to 
the hardships of the tenant or other gene- 
ral considerations, which are mentioned 
in the above quoted passages from 
Halsbury’s Laws of England and the book 
by Magarry. In Chandrasekhara v. 
Chetty’s Charities, ATR 1966 Mad 14 the 
Madras High Court was interpreting Sec- 
tion 14 (1) (b) of the Houses and Rents, 
Buildings Lease and Rent Control Act 
(No. 18) of 1960. Under that section the 
landlord was entitled to possession of the 
premises if he required them bona fide 
for immediate purpose of demolition. At 
page 18, para 16 of the report the Court 
stated that while considering the bona 
fides the Judge should take into con- 
sideration every circumstance affecting 
the interest of the landlord and the ten- 
ant as well as the interest of the public 
at the date of hearing. In para 19 of 
the same report the Court stated that 
it was not whether the landlord’s desire 
for possession was reasonable but whe- 
ther it was reasonable to make an order 
for possession: because it was reasonable 
it did not follow that it was reasonable 
for a Court to gratify it. Again in para 
20 it was stated that the landlord should 
satisfy the deciding authority that his re- 
quirement was reasonable and bona fide 
and that he had made plans and esti- 
mates for the new building; that he had 
obtained the necessary sanction of the 
municipal authorities for the purpose of 
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such erection and that he had the 
necessary funds with him for carry- 
ing out such construction. Mr. Sorabjee 
relied upon only some of the in- 


- gredients which the Madras High Court 


considered as relevant while decidin 
whether the requirement of the landlo 
was a bona fide and reasonable one. The 
Madras statute used the word “bona fide.” 
That Court noted the fact that in the 
English Act the word used was “reason~ 
ably required.” Some of the courts felt 
that the two words are interchangeable 
and accepted the summary of the English 
law as affording proper guidance while 
recording a finding about the bona fide 
requirement of the landlord. But that 
again is not quite correct. The English 
Act used the word “reasonable” and made 
it clear that the Court must consider whe- 
ther it is reasonable to pass an order in 
ejectment. The Madras Act used the 
word “bona fide.” That being the posi- 
tion I cannot derive much assistance from 
the decision. 

supple- 


53. Mr. Dhanuka, who 
mented the arguments of Mr. Singhvi also 
referred to a few cases which involve the 
interpretation of similar words in rent 
legislation, (1951) 1 All ER 710 at 
page 713, Cresswell v. Hodgson, Singleton, 
L. J. has stated that while considering 
the reasonableness of the landlord’s re- 
quirement, the position of the landlord 
and that of the tenant must be considered. 
At page 714, Denning, L. J. has made the 
following observation:— 


“The Rent Restrictions Acts put a 
restraint on the exercise by a landlord 
of his common law right to possession. 
The restraint is not to be removed unless 
the county court Judge thinks it reason- 
able. “That means, I think, reasonable 
having regard to the interests of the par- 
ties concerned and also reasonable having 
regard to the interests of the public.” 
But I have already made it clear earlier 
that the scheme of the English Rent Act 
and the wording of the relevant provi- 
sion is materially different from the 
wording of Section 13 (1) (i) of the Bom- 
bay Rent Act. 


54. The other decision cited by 
Mr. Dhanuka is Deb Kumar Mukerjee v. 
A, Banerjee, AIR 1958 Cal 229. That 
Court was interpreting een 12 (1) th) 
Houses and Rents — W. B. Premises 
Rent Control (Temporary Provisions) Act 
(17 of 1950). That section used the ex- 
pression “reasonable requirement.” That 
sub-section in addition to the word “rea- 
sonable” contained an explanation which 
required the court, while determining the 
reasonableness of requirement for pur~ 
poses of building or re-building, to con- 
sider the comparative public benefit or 
disadvantage by extending or diminish- 
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ing accommodation. The learned Judge 
interpreted the words “reasonable re- 
quirement” in the light of this explana- 
tion. In the Bombay Rent Act I do not 
find any similar provision’ and in fact 
in addition to the word “Reasonable” the 
word “bona fide” also is used here. 

55. In Labhu Ram v. Ram 
Parkash, AIR 1959 Punj 103 the Court 
was considering the word “requires” in 
Section 13 (3) (a) (iii) of the East Punjab 
Urban Rent Restriction Act -(3 of 1949). 
At p. 103 the learned Judge observed that 
the word “required” could not-be held as 
synonymous. of- “desire”. “Required” 
would import something: more than the 
mere desire and would call ifor invoca- 
tion. of an outside authority ‘who would 
give the verdict that in a given case for 
some objective standards the need was 
genuine and the tests had been satisfied. 
As ‘the word used was the bare word 
“required” without any expression like 
“bona fide” or “reasonable”, the Court 
struggled hard to properly interpret that 
word in the light of the object of that 
Act and thought it necessary that apart 
from the desire of the Jandlord there 
must be some objective standard to indi- 
cate that the landlord’s need was genuine. 


56. Mr. Sorabjee for the respond- 
ent, relying upon the difference in 
language of the English Rent -Act and 
the relevant clauses of the Bombay Rent 
Act, argued that the Court must find out 
whether the landlord’s requirement is 
bona fide and reasonable from his point 
of view without reference to other consi- 
derations including the hardship of the 
tenant. When a statute speaks only 
about the landlord’s requirement being 
reasonable and bona fide, it is not neces- 
sary that the requirement should impress 
the Court as reasonable. ‘He tried to 
derive some support from the observa- 
tions of the House of Lords in. Viscount 
Tredegar v. Harwood, 1929 AC 72. Their 
Lordships were considering. the terms of 
a lease and the point argued was whether 
there was an implied term in the contract 
under which lessor’s approval'to certain 
act of the lessee was not to be unreason- 
ably withheld. They were not called 
upon to consider any express terms. Re- 
Hance was placed on an implied term 
which would show that the lessor had 


no absolute right to withhold his appro- 


val. The approval was to be‘about the 
alternative Insurance office which would 
be approached for insuring the estate. It 
was suggested that there was an implied 
“term in the contract under which the 
lessor’s approval was not to ‘be unrea- 
sonably withheld. The grounds of the 
lessor’s disapproval were assailed as un- 
reasonable. While dealing with! this point 
Viscount Dunedin at p. 78 observed as 


eee 


ae 
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“I am not inclined to adhere to the- 
pronouncement that reasonableness was 
only to be referred to something which 
touched both parties to the lease. I 
should read reasonableness in the general 
sense, and if it was necessary — it is- 
not so in the view already expressed — 
I would hold here that the appellant’s 
reasons are eminently reasonable.” 

But this decision is hardly relevant here. 
Their Lordships were” considering the 
construction of a contract between the 
parties. And it may be that whether or 
not the conduct of one contracting party 
is reasonable or not will-have to be decid- 
ed upon the express or implied terms of 
the contract. In the absence of express 
terms, it may be that reasonableness of 
the lessor’s conduct was ‘to be considered 


‘without, any reference’ to the lessee. This 





decision gives no assistance to me while 
interpreting the terms of a statute and 
different considerations will be relevant 
while considering the words “reasonable 
requirement” in the -statute. 

57. In Bhulan Singh v. Ganendra 
Kumar, AIR 1950 Cal 74, the Court was 
required to consider the question whether 
the premises were bona fide required by 
the landlord, among ‘other things, for 
purposes of building or re-building. At 
page 76 of the report, Harries, C. J. nas 
made the following observations:— j 

“It appears to me that the premises 

are bona fide required by the landlord 
for the purpose of rebuilding if the Iland- 
lord honestly requires them for that pur- 
pose. The equivalent of the phrase “bona 
fide” in “honestly.” It refers to the state 
of the landlord’s mind. The landlord, 
therefore, will be entitled to possession 
as against the tenant if he established 
that he honestly requires the premises for 
rebuilding.” 
Atp. 249 of the same volume (Basant Lal 
Shah v. Chakravarty) there is another 
decision which also is given while inter- 
preting the words “requires” and “bona 
fide” under the West Bengal Premises 
Rent Control (Temporary Provision) Act 
(38) of 1948. P. B. Mukharji, J. at p. 251 
observes as follows:— 


“Although the word ‘reasonably’ 
does not appear in the Statute, questions 
of reasonableness may come:in for con- 
sideration in deciding the ‘bona fides’ of 
the landlord. Gross unreasonabless of 
the landlord may in -proper circumstances 
lead the Court to the conclusion that 
me landlord’s requirement is not bona 

e” ae = 

58. In Tulsi Charan. Bairagi v. 
Debendra Nath .Sil, 1958 Cal’ LJ 149 at 
p. 150, S. N. Guha Roy, J. was consider~ 
ing the meaning of the expression “re~ 
quired” under the Calcutta Tenancy Act. 
The learned Judge while interpreting the 
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word “required” expressed the view that 
that expression. was wider than the ex- 
pression ‘bona fide required’ or ‘reason-~ 
ably required’ as used in-the Rent Acts 
of 1948 and 1960. He stated that the 
expression nevertheless is not equivalent 
to a mere wi and it refers to an ob- 
jective state of things. The element of 
need is expressed by the use of the word 
“required.” 


59. A consideration of the various 
ruling and passages from Law Books cited 
above shows one striking feature which 
is common to all, viz. in all the statutes 
either the word “bona fide” or the ex- 
pression “reasonably: required” is used. 
Sometimes the word used is only - “re- 
quires” without any qualification. When- 
ever one of these three words is used, 
the Courts have tried to interpret the 
word bearing in mind the objects of the 
relevant statutes while interpreting the 
word “reasonable” even “bona fides” are 
considered. “While interpreting the word 
“bona fides” the Courts have considered 
that reasonableness of the requirement 
is relevant. When the bare word “re- 
quired” is used the courts have expressed 
_ the view that mere wish is not sufficient 
and there must be something more in 
the nature of objective facts. Indirectly 
expressions like “bona fide” and “reason- 
able” have been considered relevant while 
interpreting the word “required.” But 
in the Bombay Rent Act in some of the 
clauses of Section 13, the words used 
are “reasonably and bona fide required.” 
These words appear in Section 13 (1) (g), 
(h) (bh) and (i). ‘For good reason the 
Legislature has used both the expressions 
and full effect must be given to those 
expressions while interpreting the sub- 


section. ‘Bona fide” means honestly and 
not actuated by bad faith or oblique 
motive. ‘Reasonably’: means, according 


to the dictionary that which is rational, 
just, not excessive. As these two words 
are used to govern the word “require” 
all the three words must be construed in 
a manner which would be consistent with 
the object of the Rent Act in general, 
and Section 13 in particular. The land- 


lord’s contractual right to evict his ten- - 


ant is recognised in a limited way in 
Section 13 so as to cause the minimum 
hardship to the tenant in the event of his 
eviction from the premises. While ‘con- 
sidering the proof of bona fides and rea- 
sonableness of the requirement, a number 
of factors are bound to overlap. The 
words “reasonably and bona fide” are 
not intended to be used disjunc- 
tively. In a given case facts established 
must prove the bona fides without re- 
ference to the reasonable requirement. If 
want of bona fides amounting to mala 
fides, is proved, courts can readily infer 
or hold that the requirement is unreason- 
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As observed in some of the cases 
‘above, if the 


able. 
quoted 





not bona fide. 
is possible to hold that the landlord has 
succeeded in establishing his bona fi 

but that, by itself, will. not give him a 
right to evict the tenant; he must further 
prove that in addition to his bona fides, 


-his requirement also is reasonable. 


60. ` Mr. Sorabjee wants me not to 
follow the English Law on the ground 
that the words “reasonably and bona 
fide” refer to the landlord without refer- 
ence to the tenant. I am not prepared 
to agree with this submission. As I have 
shown above, even when one of the three 
words was used, ie. ‘Bona fide’ or 
‘reasonably’ or ‘required’ in the various 
Indian statutes dealing with rent legisla- 
tion, the. Courts have considered all the- 
relevant factors objectively without re- 
ference to the landlord while deciding 
either the bona fides or the reasonable- 
ness or the bare requirement of the land- 
lord.. It is emphasised in so many words 
that the mere wish or the intention of 
the landlord is not sufficient -to -give him 
a right to evict the tenant. The Rent 
Act is enacted with the avowed object 
of protecting tenants against unreason- 
able eviction. While considering the re- 
levant factors for deciding the bona fide 
and reasonableness of the landlord’s re- 
quirement, the tenant cannot be forgotten 
for all the time. Various objective facts 
are mentioned like the public good, the 
hardship of the landlord, the plight of 
the tenant and it is said that the Courts 
should take a broad commensense view 
of the whole matter. But at the same 
time while considering the reasonableness 
of the landlord’s requirement, the mere 
fact that the tenant will be evicted and 
will suffer hardship is per se not rele- 
vant. It is the inevitable consequence 
of every order in ejectment which would 
be passed in favour of the landlord. If 
that ig considered as decisive then the 
landlord, who, “bona fide and reasonably 
requires the premises, will fail in all 
cases. But the tenants’ hardship may be 
linked up with the conduct of the land- 
lord and may give rise to some considera- 
tion of justice and equity in favour of 
the tenant.: Such factors will have to be 
objectively considered while deciding the 
question of bona fides and reasonableness 
of the landlord’s requirement. For in- 
stance, if the landlord lets out an open 
plot of land to the tenant and later’ on 
connives at or consents to the construc- 
tion of some structure thereon at con- 
siderable cost by the tenant and shortly 
thereafter starts eviction proceedings, the 
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tenant’s hardship attributable to the land- 
lord's conduct is a relevant factor which 
will reflect not only on his bona fides 
but also on the reasonableness of his re- 
quirement. I have given only one illus- 
tration to . indicate as to ‘how certain 
factors will have to be objectively con- 
sidered while deciding the bona fide and 
reasonable requirement of the landlord. 
In my view that will be the true mean- 
ing of the expression “reasonably and 
bona fide’ required” used-in Sec. 13 (1) 
of the Rent Act. Each case will have to be 
decided on the facts as appearing in that 
case. These are the only general ob- 
servations which any court can make 
while interpreting these two words. 


© 6L Now, on merits Mr. Singhvi 
has assailed the finding. of the Appellate 
Bench of the Court of Small Causes on 
the ground that the Appellate Bench has 
committed an error ofi law In ignoring 
the relevant factors. trial Court had 
-emphasised certain factors without men- 
tioning that those factors are.taken from 
the other clauses of Section 13 of the 
Rent Act which require the landlord to 
prove certain facts for succeeding in evic- 
tion proceedings. The Appellate Bench 
has referred to those clauses of Sec.: 13 
of the Rent Act and said that the trial 
Judge was in error in emphasising irrele- 
vant considerations. Mr. Singhvi is right 
when he says that the various factors 
may be relevant in any ejectment pro- 
ceedings where the landlord is required 
to prove that his requirement is both. 
bona fide and reasonable. It may not 
be a technical requirement in the nature 
of a condition precedent but certainly 
the fact that the landlord has not got the 
plans, has not made the estimate of ex- 
penses for building construction, has not 
obtained the necessary ‘permission ‘of the 
municipal authorities, are relevant factors. 
But after all is said and done, I am not 
prepared to say that the appellate Bench 
has not considered the relevant facts 
while recording a finding in favour of 
the landlord. ‘The Appellate Bench -has 
pointed out that the landlord has: adduced 
evidence to show that he has the finan- 
cial capacity to invest money in build- 
ing a structure; that he has got the plans 
prepared and although. the ; 3 are not 
up-to-date in accordance with the latest 
municipal regulations, it is established 
that under the Municipal ‘regulations it 
is possible for the landlord to use a por- 
- tion of the plot for building purposes. 

‘One of the landlords is himself a builder 
and evidence is led to show the estimat- 
ed cost of the proposed building. If the 
landlord wants to build in these circum- 
stances, then nothing can be said against 
his bona fides or the reasonableness of 
his requirement. The finding of the Ap- 
pellate Bench of the Court of Small 
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Causes is based on appreciation of evi- 
dence and I cannot review the findings 
while exercising my limited powers under 
Art. 227 of.the Constitution. ° i 


62. Mr. Dhanuka wanted me to 
review the finding of the appellate Bench 
about the purpose of letting the land. 
According to him, the trial Court has 
found that the structure on the demised 
land was of permanent nature and erect- 
ed, if not with the consent, at least with 
the connivance of the landlord. . Evi- 
dence on record shows that the: various 
sub-tenants had contributed large funds 
towards the cost of construction. Ag no 
written document of lease was produced, 
the Trial Court found that there was no 
breach of the terms of the. tenancy and 
the tenants showed that letting. out of 
the open plot was with a clear. under- 
standing that the same would be used 
for construction of structures. -> 


63. Mr. Dhanuka wants me to re- 
view the adverse finding recorded by the 
Appellate Bench and after accepting the 
finding of the trial Court I should con- 
sider that as a relevant factor while 
deciding the question of bona fides and 


the reasonableness of the landlords’ re- - 


quirement. D ~ 

- 64. . Mr. Dhanuka has got two dif- 
ficulties in his way.. Firstly, I cannot 
review the facts and record a finding 
different from the one recorded by the 
Appellate Bench. Secondly, If Mr. 
Dhanuka succeeds in persuading me. to 
adopt that course, then Mr. Dhanuka 
‘will be urging a new point of law, which 
was not taken up in the lower Courts. 
Mr. Dbanuka relied upon Regulation 2 
of 1827 and argued that I have wider 
powers under that Regulation and I can, 
in the interest of justice, interefere even 
with findings of fact. He relied upon a 
decision of this Court in Bombay Steam 
Navigation Co. Ltd. v. Vasudev Baburao 
Kamat, 29 Bom LR 1551 = (AIR 1928 
Bom 5). This Court held that the High 
Court at Bombay has, apart from Sec- 
tion 115 of the Code: of Civil Procedure, 
1908, the power to call for the proceed- 
ings of any subordinate Civil Court and 
to issue order under Bombay Regulation 
2 of 1827, Cl. I, Section 5 (2), in spite of 
its repeal by Act 12 of 1873 by virtue of 
Sections -106 and 130 of the Government 
of India Act 1915. While recognising 
this power in this Court, the Court made 
it clear that it is only in very excep- 
tional casés that the court would be 


‘prepared to exercise the power and nor- 


mally the Court would act only, if at 
all, under S. 115 of the Civil P. C. 


. 65. Mr: Sorabjee also submitted 
that that caution will assume greater 
importance today as this Court is now 
invested with supervisory jurisdiction 
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all the High Courts in India with 


supervisory jurisdiction under Art. 227 . 


of the Constitution, there is no good 
reason why this Court should resort to 
the archaic power contained -in Regula- 
tion 2 of 1827.. Apart from “that Í I do 
not think that this is an exceptional case 
where I should exercise the power in 
favour of the petitioners. and review we 
findings of fact. 


66. Mr. Dhanuka also- challenged 
the finding of the Appellate Bench of the 
Court of Small Causes -that the tenant 
was guilty of profiteering and had built 
a permanent structure and thereby for- 
feited the protection of the Rent Act. 
These are findings. ‘of fact and I-çannot 
disturb them in proceedings under Arti- 
cle 227 of, the Constitution, 


67. In the result : I hold that the 
Appellate Bench of the Court of Small 
Causes has rightly held that the respond- 
ents have proved that’ they required the 
plot of land reasonably and bona fide for 
the erection of a new building within 
the meaning of Section 13 (1) (i) of the 
Rent Act.. Even if I am wrong in con- 
firming this finding, I am satisfied that 
‘this is not a fit case for interference in 
favour of the petitioners under Art. 227 
of the Constitution. The initial tenancy 
was only for a period of three years. Just 
about the time of the expiry of the lease 
the landlord filed a suit in ejectment. 
The suit failed mainly on a technical 
ground. Immediately thereafter he filed 
the present suit and is -seeking to eject 
the tenants of the land so that he may 
profitably use the plot for building pur- 
poses. The litigation is‘ pending for over 
nine years. Even justice requires that 
the matter should end at this stage be- 
tween the landlords and the ten- 
ents and in favour of the- land- 
lords. I am not bound to interfere in 
every case in -which I find an error of 
ca committed by the-lower Courts, As 

I find, in this case, interference is not 
called for in the interest of justice.. I 
- ‘also refuse to exercise the discretionary 
flurisdiction in favour of .the -petitioners. 


68. -In the result the petitioners 
fail and the rule in each of the petitions 
is discharged with costs.. The decree not 
to be executed for a period of one’ month 
from the date of the signing -of the 


fudgment, i Na 
aes. Petition dismissed, - 


’ 
t 
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under Art. 227 of the Constitution. When 
the makers of our Constitution have in- - 
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: ‘Dharamdas Motibhai Wani Appellant 
v. Shidya Jatrya Bhil and others, Res- 
pondents, _ 


-Ae F, A:D. No. 122 -of 1963 with 
C. R. A, No. 123 of 1963, D/- 21-9-1970 
against order of R. P. Salve, Extra Asst, 


-J„ Dhulia in Appeal No, 310 of- 1960. 


Debt Laws — Bombay Money-Len-~ 
ders Act (31 of 1947), S. 2 (9) — Loan 
— The expression “advance at interest” 
in the sub-section covers cases of interest 
payable either’ under an agreement or 
under a statutory provision — A transac- 
tion evidenced by a pronote on which 
interest would be payable under S. 80 of 
the Negotiable Instruments Act would be 
á loan within the sub-section — A suit 
by a money-lender on such pronotes can- , 
not be dismissed for want of a licence” 
under the Act unless he is given an op- 
portunity under S. 10 (2) of the Act to 
produce his licence — (XK-Ref:— Sec- 
tion 10 (2) — Negotiable Instruments 
Act S. 80). (Paras 9, 10) 


'B. R. Naik, for Appellant; vV. V. 
1 and 4. 


JUDGMENT:— Both.the Second Ap- 
peal and the Civil Revision Application . 
have been filed by the original plaintiff. 
The Second Appeal arises. from the suit 
he filed in the Court of. the learned Civil 
Judge, Junior Division, Nandurbar, for 
recovery of Rs. 1,500/~ from the four 
defendants in the said.suit, The Civil 
Revision Application arises from the suit 
he filed for the recovery of Rs. 600/- in 
the same Court from the. defendant in 
that suit. Both the claims are based on 
promissory notes which are executed after 
filling in blanks on a printed form, which 
is in Marathi. The printed form provides 
space for rate of interest both in figures 


-and in words and in both the pee Td 


notes these blanks were not filled in. 

both the .suits no interest was ebata 
upto. the date of the suit. In both the 
guits, contentions were taken as to whe- 
ther the transactions were governed by 
the Bombay Money Lenders Act, 31 of 
1947, (hereinafter for the sake of brevity 
Teferred to as the “Money-Lenders Act”). 
The learned trial Judge thought that as 
no interest was claimed in the suits, the 
transactions were not “loans” within the 
meaning of that word in S, 2 sub-s. (9) 
of the Money-Lenders Act. Evidence 
was led on the point as to whether the 
. Plaintiff was a money~lender and whe- 
ther he-carried on the business of money- 
lending. But the learned trial Judge did 
not give any finding on that point. After 
disposing of the other contentions of the 
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defendant’ as to whether the promissory 
notes were gnats about by fraud or 
consideration had failed, the learned trial 
Judge decreed the two suits in favour of 
the plaintiff. 


2. The defendants . in * er ihe 
suits appealed ‘to the District Court at 
Dhulia. -The only contentions! taken be- 
fore the’. learned Assistant Judge, -who 
heard the appeals, were whether -the 
plaintiff was a money-lender and se- 
-condly 
“loans.” On the second point;: the learn- 
ed Assistant Judge took ‚the : view that 
as ‘the documents in the suits’ were pro- 
missory. notes and a promissory note was 
not excluded from the definition of the 
word “loan” in. the Money-Lenders Act, 
it was .irrelevant whether the interest 
was mentioned in the promissory note or' 
not. He was of the opinion that, the 
transactions. covered by thé * ‘promissory 
notes were “loans”. as defined. in.-S. 2, 
sub-section (9) of, the Money-Lenders Act, 
On the. first point, he gave a! finding of 
fact that the plaintiff was carrying on 
the business of money-lending and was 
a money-lender within the’ meaning of 
_that ‘expression:in S. 2, sub-section (10) 
‘of the Money PenneTS Act. 


- Section 2, sub-s. (9) ‘of the Act 
defines “loan” as meaning anradvance at ` 
interest. It further provides that it does 
not include” an -advance: made’ on the 
basis of a negotiable instrument as de- 
fined: in ‘the Negotiable Instruments Act, 
1881, other: than’ a promissory note.. It 
is clear that. if the advance is made on 
the basis of a promissory note; it -would 
not be excluded from the- definition - of 
.a loan if it was an advance! at interest. 
‘Section 2,- sub-s, ‘(10) defines a money- 
lender as ‘a ‘person who’ carries on the 
business of monéy-lending in the State. 
Section 10 of the: Act provides that no 
_ Court shall pass a decree in favour of a 
money-lender in any: suit filed by him 
to which'the Money-Lenders Act applied 
unless the Court was satisfied that at:the - 
time when the loan or any. part thereof, 
to which thé suit relates was advanced, 
the money~lender held a valid licence. 
Sub-section (2) provides that if during the 
trial of any such suit,- thet court finds 
that the money-lender had not held such- 
licence, the court may, ' on the applica- 
tion of the money-lender, stay the hear- 
ing of the suit and require him ‘to pro- 


duce a licence within a period of three - 


months, 


4, The, two contentions taken be- 
fore me by. Dr. B. R. Naik. appearing ° 
for the plaintiff, are; firstly that. the 
transactions in the two suits are not 
governed by the ‘Money-Lenders Act, and 
secondly that even if they are, when the 
learned Assistant Judge came to that 
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whether the transactions were ` Money-lender. 


. the parties either as to 


ALR 
conclusion.he ought to have informed. the 
plaintiff to enable him to: make an ap- 
plication, if he so desired, for stay of 
the hearing of the suit for production of 
a money-lender’s licence. He contended 
that the learned Assistant- Judge ought 


not to have dismissed the two suits. 


5. Now, dealing with ‘the first con- 
tention: it -has been held as a finding of 
fact, . that the plaintiff is carrying on -the 
business of money-lending and he is a 
The only question- that 
remains is whether the transactions in 
the two suits: were advancés ‘at interest. 
As I have mentioned above. the blanks 
in the printed formis: of promissory notes 
as to interest have not been filled, Dr. 
Naik contended that, firstly because ‘in= 
terest is not mentioned in the promissory 
notes and secondly ` because’ no’ interest 
has been claimed inthe suits these’ were 
not advances at interest, - In-my opinion, 


_whether interest is or is not claimed in 


the suits is totally irrelevant to the deter- 

mination of the question: whether’ these. 

were or were not advances at interest. 

The plaintiff cannot by giving up interest 

in the suit take the transaction out of 

oe provisions of the Money-Lenders 
ct, 


6° If hs documents in. the two 


‘waits had not attracted the provisions of 


Section 80 of the. Negotiable Instruments 
Act, there would -have- been no contro- 
ya on the question. The controversy 

is, however, introduced by Section. 80 of 


the Negotiable’ instruments Act, which 
provides:— 


-à “When no out of interest is ` paed 
fied in the instrument, interest on the 
amount due- thereon - shall, . notwith- 


standing any agreement relating to in~ 


terest between any to the in- 





strument -be calculated = fhe: Tate- of 


six per centum per annum, from the 
date at which the same ought to have 
been paid by the party charged, until 
tender or realisation’ of the amount due 
thereon, or until such date after. the 
institution of a ‘suit to -recover such 


amount as the. Court directs. A (Under- 
lining supplied), ` = . 
'T. ° The words’ ‘unotwithstanding 


any agreement relating to interest be- 
tween any parties to the instrument”, 
were substituted for the words “except 
in eases provided for by the Code ‘of 
Civil Procedure, Section 522”. Section 
522 now corresponds to Order 37 of the 
Civil Procedure Code, 1908. The effect 
of the amendment appears to be that 
on the one hand it enables the Court 
to allow interest at the rate of 6 per. 
cent even in summary suits on negoti- 
able instruments on the other hand it 
affects all collateral agreements between 
the rate of in- 
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terest payable or as~to the liability of 
Interest at all. Whether there is ‘an 
agreement.to charge interest at a rate. 
either lower-.or higher than 6 per“ cent. 
or there is. an- agreement mot to..charge 
Interest at all or the rate of interest 
is. not specified in -the -promissory ‘note 
Interest shall be allowed .at 6 per ċent. 
per annum. The question is whether 
by virtue of Section 80 of the Negoti- 
able Instruments. Act, an -advance .be- 
comes an advance. at interest and, 
therefore, a loan within -the meaning 
a Section 2. (9) of: the. MOOS DA 


8. "Dr. Naik on behalf “of the 
plaintiff contended that. “an. advance at 
interest” could: only mean an advance 
where interest is payable by contract 
and not. by. virtue: of -statute. 
opinion, this contention is not correct, 
because’ what is not included in the 
definition of the word “loan” is enume- 
rated in Section 2 (9). To put.*the 
meaning suggested by Dr. Naik on the 
word “loan” would be to add to the 
list of excluded categories advances on 
promissory notes in which no rate of 
interest was specified. On the: other 
hand, Dr. Divekar on behalf of the res- 
pondents contended that ‘as an advance 
made on the ‘basis of negotiable instru- 


ment other than a promissory note ‘was’. 


not included, this’ indicated that’ in. all 
cases advance made on: the basis ‘of a 
promissory note was included in the 
word: “loan”. ‘This contention. also does 
not follow paturay from the words 
used ‘in Section 2 (9) of- the Money- 
Lenders Act, 
i 9. In ‘my- oaia the expiession 
“an advance at interest’ would -cover 
cases where the interest was provided 
by the contract as:well as cases where 
the interest was payable under a sta-- 
tute. The suit transactions were, there- 
fore, loans within’ the meaning of. Sec-: 


tion 2 (9) of the Money-Lenders Act, - 


The suit transactions being loans - by a 
mioney-lender were hit’ by Section ` 10 
of the Money-Lenders Act. 


10. The trial Court had decreed 
the two suits. The Jearned-. Assistant 
Judge held in his .. judgments . that- the 
transactions, were ` hit by the Money-. 
Lenders Act and, therefore, he dismissed 
the- two suits. The plaintiff - was not 
aware of. the - findings- of- the learned 
Assistant Judge until: after the judg- 
ments. There was,. therefore,;. no op- 
portunity given. to him: to make ap- 
plications. for stay..of the hearing of 
the suite: to enable him to produce: a 
money.. lender's. licence: -The learned 
Judge, in my -opinion, ought not to have 
dismissed the suit, but to have follow- 
ed the procedure prescribed by - Sec- 
tion 10-of-the Money Lenders Act.:- 


In -my- 


. such notice has also 
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11. The ao and the Revision 
Application ‘are, therefore; allowed and 
the judgments .and decrees of the lower 
appellate Court are - set. aside. The 
rule in the Civil Revision Application 
will: be.made absolute. -The finding that 


. the plaintiff is a: money-lender and that 


the suit transactions weré loans with- 
in the. meaning of -Section 2 (9)-of the 
-Money-Lenders Act,- will, however, 
stand. - The: two appeals to the District 
.Court are remanded to -the District 
‘Court at Dhulia. That Court shall give 
an -opportunity to the plaintiff to apply 
for stay of the hearing. of the appeals 
to enable him to produce a money len- 
der’s licence within the period allowed 
by Section 10. If he does not produce 
the licence within the period, the suits 
shall be dismissed. If, however, the 
plaintiff produces such licence within 
that period, the suits shall be decreed 
after taking into consideration“ the ques- . 
tion of interest, costs and ~ instalments 
under Sections 21 and 24 of the Money- 
Lenders -Act. Each - party shall bear 
his own costs throughout in both these 


matters. 
Appeal allowed. 
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_ Sohansingh . Bharatsingh, Petitioner 
Narhar Narayan Godbole and another, 
ede 


Spl Civil Appln. "No. 1027 of 1966, 
D/- 25-8-1970: to set ‘aside the order of 
8rd Extra Asstt, J., Poona, D/- 12-4-1966. 

~ (A) Transfer of. Property Act (1882), 
Section: 106 — Notice to quit — It is 
not invalid. merely. because it is ad- 
dressed to a ished when the copy. of 
been: forwarded to 
the tenant. (Para 2) 


(B) Transfer of Property Act (1882), 
Section 106 — Notice to quit — ere 
the notice contemplates termination of 
tenancy “by the end’ of the month of 
tenancy commencing next after receipt 
of the notice’, the notice cannot be 
said to be invalid on the ground that 
it does not give 15 ‘days time as requir- 
ed by the’ section merely because it also 
states that it’ es the tenancy 
rights." Doa (Para 2) 


The wording . ina notice to the 
effect that “the notice.. extinguishes the 
tenancy rights thereby” cannot be con- 


strued -to mean that the tenancy rights 
were being extinguished with effect 
from the date of notice. -. (Para 2) 


C) Houses ‘and’ Rents ` — Bombay 


aes | 
. Rents, ‘Hotel and Lodging House Rates 
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Control Act (57. of 1947), Section B (1) 
-(@) — Requirement of premises for per- 
sonal occupation ..of landlord — Even 
where the landlord- claims possession of 
his premises on which ‘some structure 
belonging. to-him is standing; for ‘¢on- 
structing a new, bungalow for his oc- 
cupation by demolishing the existing un- 
suitable structure ‘the case is covered by 
clause (g) only. 
Section 13 (1) have no , application to 
such a case. ATR 1964 sc 1676, Fol- 
lowed. - | (Para 8): 
Cases Referred: . Chronological Paras 
(1966) AIR 1966. SC 1024 (V 53) = 
` 1966-1 SCJ 601,. Krishnappa' Suba 
Rao v, Dattatraya Krishnaji - 
(1964) ATR 1964 SC 1676 (V $1) = 
1964-8 SCR 1, Ramniklal `P: 
Mehta | v. “Indradaman . Arnratlal Sa 
Sheth ` -8 
Sharad Manohar, for ‘Petitioner; 
Y. S.. Chitale (for No. 1). and V. N, 
Gadil, (for No. 2), a Respondents. ~ 
Sa DER :— pecial, Civil ap- 
ENTE, arises out ae Ce proceedings 
under the Bombay Rent Act: instituted 


9,13 


by- respondent: No. 1 plaintiff landlord’ 


against petitioner-defendant No, 1 and 
respondent No. 2 (defendant ‘No, 2), 
The premises in dispute appear to be 
an" operni- land ~ with. some ' ‘structures 
thereon. situate :at City Survey No. 366, 
Sadashiv Peth, Poona City. Originally 
the premises were. let out . to . one 
Sevaksingh *Makhansingh on'-a- rent. of 
Rs. 25/-- per month, The said 'Sevaksingh 
assigned his tenancy rights in favour 
of defendant No, 2. Defendant No. 2 
rent ‘at the : 


12-2-1963 defendant No. 2 assigned -his 
interest : in. the premises to defendant 
7 It appears that defendant. No. 2 
through ‘his lawyer Redkar informed the 
fact of this assignment to the landlord 
and asked.him to accept the rent from 
defendant No, 1. In reply thereto the 
landlord gave’ notice. on 20-3-1963 call- 
ing upon. defendants Nos. 1 and 2 ‘to 
vacate the premises for various reasons, 
including: that ‘the same were reasòn- 
ably and bona fide required by him for 
his own occupation. Copies. of this 
‘notice addressed to the lawyer Redkar 
were endorsed to defendants Nos, 1 and 
2. After somie tine the ‘present pro“ 
ceedings were instituted: for possession 


against both the defendants” by the 
landlord on various ands ‘including 
the. one that he required the premises 


for his own occupation, where he want- 
ed to construct a house for himself: 
Defendants denied. the 
ments made in.-the plaint. By judg- 
ment and - decree dated 1-8-1964 -in 
Civil Suit No,--3396- of 1963 the trial 
Court decreed the suit on” the ground 
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.in Civil Appeal No, 696- of. 1964. 
Clauses (bh)' and (i) of. 


. 1963. 


ALE 
of the landlord requiring the premises 
bona fide and reasonably for his* own 
occupation under Section 13 (1) (g) of 
the Bombay -Rent Act. On- appeal by. 
the tenant to the District Court;’. the 
decree has been -affirmed by the judg- 
ment and decree dated 12th April 1966 
The 
learned Third Extra‘ Assistant ` Judge, 
Poona, however, granted the decree a 
possession under rage oak -13 (1) (i) - 
the Rent Act. This decree is Rs 
ed in this. Special Civil application ` by | 
defendant No: 1. Defendant No, 2 natus 
rally supports his case. 


2. Mr, ‘Sharad ` Maia ‘the 
learned Advocate `. appearing for the 
petitioner, contends that the quit notice 
is invalid for two reasons.. -He firstly 
contends that notice addressed to.a law- 
yer, cannot be effective for. ‘terminating 
tenancy where. lawyer. is not shown ‘to 
have authority to-receive the same... He 
Secondly contends that the notice does 
not in terms -give 15 -days time as re- 
quired under: Section .106 of the Trans. 
fer of Property Act. There is -hardly 
any substance in either of these con- 
tentions of the learned Advocate, Ad- 
mily copies of the notice. addressed 

to. the lawyer were served on both. the 
defendants indicating that the tenancy 


was -sought to be. -terminated thereby, 


Without going. into the’ question -as: to 
whether the lawyer. to whom the notice 
was, mainly addressed was authorised. to 
receive this notice or not, the implica- 
tions of such copies also simultaneously 
being received by both the defendants, 
are too plain.. I haye. not been able tol.. 
appreciate in the face of these admit- 
ted facts how notice ceases to be ef- 
fective merely ` oe ‘original of the}. 
same was addressed. a lawyer,” as- 
suming that notice to. eee veel ‘No, 1 


“Was also necessary. Secondly, the said) 


notice also calls. upon the defendants 
to ‘vacate the . premises and deliver 
per possession thereof to. the land- 

` “by the end .of ‘the ‘month. of 
tenancy commencing . after receipt of 
this notice”. -It is not suggested’ that, 
after the receipt of this notice, less ‘than 
15 days’ were left with the tenant. bė- 
fore. the expiry of the period of the 
tendncy: All that is suggested is 
the notice’ seeks to extinguish the 
tenancy rights from the date when the 
notice itself was given on: 20th “Mrach, 
The whole foundation - ‘for. 


ere This -wording cannot be con- 
strued to mean that, tenancy was `be- 
ing extinguished with ‘effect from ‘the! 


‘date of notice. These words only, noti- 


dy that. the tenancy Rie “were being]. 


1972 


ed by virtue of ‘this. notice 


guish 
dated 20th March, 1963, and obviously: 


the -tenancy was contemplatéd to be 
terminated “by the end of the month 
of tenancy . commencing next 

receipt of _ this - notice:’ There is thus 
no force in 
by Mr. Sharad Manohar, 


3.. Mr. Sharad Manohar then còn- 
tends that in either case the decree for 
possession under Section 13 (1) (i) is 
. not warranted by the facts-of the case. 

Premises ` assumed ‘by the Assistant 
Judge, says the Counsel, . themselves 
have no foundation in facts, The learn- 
ed Assistant Judge, no doubt, assumes 
that the structure on the. land 


on this basis that the decree for posses- 


sion is passed by him under Section 13- 


(1) @ of the Rent Act. This assump- 
tion, according to Mr, Sharad Manohar, 


is not only.not borne out by any evi-" 


dence, but is contrary to the case plead- 
ed by the landlord himself in his 
plaint. He drew my attention to‘ the 
recitals in the plaint. , Paragraph 1° of 
the plaint describes the suit premises 
to mean land at C. T. Ss No. 367 ad- 
measuring about 756 feet with 
temporary shed Dereon Tia paragraph 


2 of the. plaint;. the plaintiff in' terms. 


says that the property os ‘the premises. 
described’ in ‘paragraph’ 1 belong to the 
plaintiff as full and absolute owner. 


The plain: implication of this averment. 
is that the plaintiff claims the owner- 


ship not only’ of the land but also of 
the 
Paragraph 3 recites that. the premises 
consist only .of vacant “lands and tem- 
porary shed thereon. 


averments. 


the land belonged to’ himself. There is 
thus no basis for the assumption that, 
it belonged to the tenant. x 

4, Mr, Chitale, the learned ad- 
vocate appearing for respondent No. .1 


landlord could not dispute this though © 


he faintly ‘suggested. that :the above 
construction of the. plaint was not:-cor- 
rect, He, however, -contends that . the 


trial proceeded on the basis that the tem- ` 


porary shed: on the land belonged to 
the defendants. In support -of this. con- 
tention he: firstly relied on. the language 
of .the’. decree’ passed: by.:: 
trial Judge.. It ‘is true that. the learn- 
ed trial Judge has directed -defendants 
Nos. 1 and-2 to “put the plaintiff in pos- 
session of tne land by removing their 
structures standing on the suit site -on 
or before 1-11-1964." Now, such a de- 


cree could. -have been passed only on : 
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the first eonenn raised _ 
- in paragraph. -10 of 


in dis- ` 
pute belonged ‘to the tenant and it is 


temporary shed standing: thereon.: 


This is not deni- 
ed by the tenants,. Evidence also was, 
led by the parties on the basis of these 
It is thus clear that, even’ 
according to. the plaintiffs own > case, 
the temporary.shed or the structures on 


‘ed Judge. does 


the learned: 
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the footing that the structure 
the land belonged to. the deter dante 


But Mr. Chitale could not draw my 
attention to’ any material from which 
the trial. Court could have made such 
an assumption. Mr.. Chitale, secondly, 
drew my -attention . to Bae observations 
the judgment of 
the Assistant Judge and contended that 
this position was, in fact, admitted by 
the tenants before the Assistant Judge. 
Relevant ‘observations in paragraph 10 
of-his judgment are as follows: 


“There was no dispute before me 
that the suit open plot belongs to the 
landlord. ‘At present there is some 
structure in it, but. it appears that ‘the 
landlord is not the ownership 
of the same. The landlord has said in 
his: plaint that the- premises included 
also this structure but it is clear from 
his notice . Exh. 32 that this ‘structure 
was built by his tenants who were in 
possession of the open plot. It was also, 
an admitted proposition as argued be- 
fore me that this structure ‘never be- 
longed to the landlord, but it was erected 
by the tenant. It is on the basis. of this’ 
admitted fact that the lower Court has 
also passed:a decree for vacant possession 
of ‘the suit plot by removing: the said 
structure by. the person in possession, - 
As such I have. no hesitation to hold 
that it is:an admitted fact that only 
the open .plot- was let out to Sevaksing 
by the present landlord.” ` 


The observations in the’ above para. 


- on the face of them betray lack of pre- 


cision and some misconception of the 
facts and presumably the argument ad- 
vanced. In. the first place, he says “... 
it appears ‘that, the landlord’ is not claim- 
ing the ownership of “thé same.” - But 
this is plainly Sonay to the averments 
in paragraphs 2 and 3 of the plaint) He 
then says that in his notice Exhibit 32 
the landlord has stated “that this struc- 
ture was ‘built by his tenants, who were 
possession of the open plot.” The 
contents of -Exhibit 32-do not bear this 
out, and Mr. Chitale, could not place . 
his finger’.on any -portion of- Exhibit 32 
to support these observations, The 
Assistant. Judge then -says that it was 
also- ar: admitted proposition as argued 
before:. him that this structure never 
belonged to the landlord and it was 
erected by the tenant. But the learn- 
‘not indicate ` to- whose 
arguments -he was referring to and 
what . precisely was the. admission. 
Then be says that “it is on the basis 
of this admitted. fact that the - lower 
court has also :passed a decree -for 
vacant -possession of the suit plot by 
removing `~ the said structure by the 
person . in- possession.” But the learned 
trial Judge has not in any part of his 


Sa 
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judgment, however, referred. to any 
such admission of the. tenant to which 
the Assistant Judge has made reference. 
He: says that “It is an admitted fact 
that: only the open ‘plot was let out to 
Sevaksing by.-the present landlord.” It 
is not. known to whose- admission the 
Assistant Judge is referring to. It is 
. true that defendant No, 1 has not filed 
any affidavit, denying’ raving made such 
admissions before either. ‘of the two 
Courts -below.: But, as ‘stated by me 
earlier, the observations. of the Assist- 
ant Judge themselves .do not attribute. 


such admissions either to defendant No.. 


1 or to defendant No. 2 and none. of 
the defendants were ‘Teally, called upon 
to refute any such assertions. ` I do not 
` think it possible to rely, on such ‘vague 
observations of the t Judge for 
coming to the conclusion that the struc- 
ture. on the land, in fact ‘belonged to 
the tenant or that, any ‘of. the. tenants’ 
had admitted this fact before either of 
the Courts below. . 


. 6° On the contrary, “while assign- 
ing his tenancy -rights : to defendant No. 
1,  defendant:.No. 2 has not claimed 
‘ownership of such. structure in the 
‘assignment deed (Exhibit 40.) Had it 
belonged to him, he would not have 
failed to mention it in -Exhibit 40: and 
claim higher price fróm defendant - No. 
l: ‘This question assumes. importance 


"Gn this case. because, on ‘it. depends the 


decision as to which of the clauses of 
Section 13. (1) of the Rent Act governs 
the’ claim’ of the landlord-; and. whether 
the. conditions necessary for the appli- 
cation of the said clause. have been duly 
fulfilled or not. I must, therefore,, con- 
clude that there is no ‘basis. for assump- 
tioù at the structure on the land be- 
‘longed .the tenant, The case’ 

have to ba decided on the footing that, 
the ‘ana and structure both belonged to 
the landlord... Plaintiff's, own case is 
that he wants to construct. a house ons 
the land for’. his occupation and . this 
he ‘shall have to do after. Semele of 
_the present structure.: `- 


6. -This. at once ‘Taises' the ques . 


tion whether the case’: is covered by 


clause (g) or clause (i) ‘of Section 13 (1) | 


‘of the Rent: Act.- Mr. Sharad Manohar. 
however - contends that -neither, of =the 
two clauses are applicable’ and the case 
Clearly falls. under” ‘Section “13° (1): (hh); 
as firstly the premises’ do ‘not consist of 
more than‘ two floors, and secondly 
plaintiff requires the same for” demoli- 
tion and for erecting: a ‘new ‘building 
thereon He then contends. that the 
landlord is ‘not entitled to: possession’ of 
_ the suit premises, not having proved to 
have complied th -the provisions ‘of 
sub-section. (3-A) read. -with sub-section 
(3-B) ‘of Section 13° of the Rent Act, 





‘Sohansingh v, Narhar (Deshpande | J.) 


. premises under Section 13 - (1) (g) 


-not 


advocate 
- contends ‘that even when the ‘landlord 


- tions 


ALR, 


This contention need: not detain me as, 
the point can be said to have. been | con-_ 
cluded by the Supreme Court in its: 
judgment reported in AIR 1964 SC’ 
1676, Pitambardas Mehta ‘v. 
Indradaman Amratlal. Sheth. -. There ‘also 
the landlord claimed possession .of the 
on 
which some structure belonging to him 
was then standing. He’ intended jo 
demolish “the existing structure, and 
build new one. for his own. On. ‘behalf 
of the tenant it was argued- that suchi ` 
a claim for demolition’ of the existing 
structure, and -erecting a new ` building 


‘thereon, was covered'by Section 13 (1) 


(bh) and. not by Section 13 (1)' (g) off 
the .Bombay Rent Act.’ ..This‘ contention 
was overruled by the Supreme ‘Court 
holding that contemplated demolition’ -of}- 
the existing unsuitable structuré and 
construction of a’ bungalow thereon} can-| ` 
take out- landlord's case from| - 
Sec. 13 (1) -(g) when this process . was 


necessitated for. the purpose of -his own 


occupation. . The Supreme Court also 
held that clause - (bh) of sub-section ` (1) 
of Section 13 was inapplicable as’ pro- 
posed construction was not’ intended ‘for 
the tenants. In view of this pronounce- 
ment of the Supreme. Court, I ‘do’ not © 
think it peerings to examine con- 
tention ‘of Mr. Sharad. Manohar any 
further, as the "said authority is. conclu- 
sive . of the points raiséd by him be- 
fore me. The present ‘case also shall 
have. to be decided by reference ‘to Sec- > 
tion 13 (1) (g). of the Rent Act in view 
of the ratio. of the above judgmient of 
the Supreme” Court, 
7... But Mr.’ Chitale, the learned . 

‘appearing’: for. the’ ` - landlord, 


seeks possession of land ‘with structure. 
thereon. raised by him,- his case -still 
cannot be said- to ‘have been excluded 
from the purview of -Section’ 13 (1) (i) 
of the Rent Act. He contends that ap-’ 
plication of Section. 13 (1) (g) to ‘the 
facts of such’ a case cannot have’ the 
necessary consequence, of its ` exclusion 
from Section 13 (1) (i) of the Rent Act. 
This contention: is. devoid .of „any -sub- 
stance,. Clauses (g) to (ii) of sub-section 
(1) of Section: 13 cover. the different 
contingencies under which. any landlord. 
i ofthe “premises 
i Tights are 
available ` on proof-of certain set. of 
facts; These rights are then- subjected 


to certain other overriding considerations 


provided in sub-sections” (2) ‘to -(3) (b), 
and protection to the tenants ‘ig again’ 
ensured by suitable provisions of -Sec- - 
-16` to. 17-B against the- possible 
abuse of these provisions by the land- 


lords:. A set of. facts falling under any 
‘one clause excludes: the possibility. 
of the application of -any. ~other ` 





1972 


clause of Section. 13-(1) of. 
Act to the. same facts. .-This 
either fall under clause (g). or‘ clause 
(i) of Section 13 (1): -Contention that 
it can fall under. both ‘the clauses is 
thus misconceived, 


8- Mr. Chitale- then contends that 
clause -(i) of sub-section‘ (1) of Section 
13 opens with the words “where the 
premises are land,” and according. to 
Mr, .Chitale, there is no. warrant for 
the. narrow construction of thé word 
“land” . only to mean open land. The 
word “land”, according to him connotes 
ordinarily everything 
the land, and must be.‘deemed to 


the: -Rent 
case. “must 


include not only open .land but also’ the - 


structure standing thereon. . In support 
of his’ contention he relies on the dic- 
tionary meaning of the word ‘land’ in 
Stroud’s Judicial Dictionary in . Volume 
ID at page 1571. I do not think — it 
necessary to refer to the. several passa- 
ges to en my’ attention was drawn 
by Mr. Chitale, as this dictionary mean= 
ing is based on several English cases. 
Now, unlike in~ England, Indian law: re- 
cognizes the dual ownership. in the 
property and the dictionary meaning 
given by Stroud's and bee on English 
conception of property: will 


“lan ” correctly. .The precise connota- 
tion of the word: ‘land’. shall have to be 
ascertained by reference to.the context 
and the setting in which the. word is 
used is Section 13 of the Rent Act.: 


- 9.. . The word “premises” has been 
defined in Section 5 (8) of the «Rent 
Act. Three: kinds’ of properties - appear 
to have been sought to be covered by 
this definition, It firstly covers ~" the 
land not being used for agricultural pur- 
poses: in clause (a). It secondly covers 
building or’ part of a- building’ ‘let 
separately as set out in Clause (b); It, 
thirdly, also ae to cover the adjuncts 
of any ‘such. building enumerated in 
clauses (i) to “ap in the latter part of 
the said clause. (b); In the context the 


word ‘land’ in clause (a): of Sec. 5 (8). 
-open : 


ought to be deemed to connote 
land on which there is no- building or a 
part of building or .to which there are 
no adjuncts of any kind. H the word 
‘and’: in Section 13 (1) (g) is read in 
this light, it can be construed to mean 
only open land. This definition:on which 
Mr. Chitale relied rather than support 
him, supports the contention of Mr. Sha- 
tad -Manohar. In view of the interpre- 
tation ‘of this clause. in-..the -judgment 


reported in AIR 1966 SC 1024, Landlord - 


ean claim possession under. this .clause 
by removal of the structure. built by the 
tenant after getting- the lease of the 
open land from -the landlord. when the 
landlord still remains the owner of.:the 


Sohansingh v. Narhar. (Deshpande J.) 
~ open :plot.. 


attached to- 


‘structure’ 


not be of 
much assistance for construing the .word . 


{Prs. 7-11]: ‘Bom. 7f 


But- he “cannot avail of this 
provision when structure also belongs 
to him, ‘though the above authority does . 


anne deal. directly with this point, 


10.” This. view gets’ further rein- 
foced: if one examines the provisions of 
Section 13 closely. In clauses (a) to 
(1) in sub-section (1) of Sec 13 several 
contingencies are enimmerated in which 
the landlord is enabled to exercise his 
right to possession of the premises from 
his tenant. Clauses (g) to (ii) cover the 
contingencies .where the premises let 
out to the tenant -are bona fide required 
by.-the landlord for some purpose or 
the other enumerated in -the said. clause. 
In Clauses (g) to (hhh). the word ‘pre~ 
mises’ is. used;to denote building or. 
belonging to the landlord. 
This is too clear to require any detail- 
ed discussion. : Requirements for, occu-+ 
pation, repairs, and: demolition covered 
by these clauses can have no meaning 
unless existence of some structure be- 
longing: to the landlord is assumed. As 
against this, in clauses (i) and (ii) of 
this sub-section (1), the import of the 
word ‘premises’ is distinctly restricted by 
saying “where the premises are land” 
or “where the premises are land in the 
nature - of garden or ground... 
Thus the word “land” in clauses (i) and 
(ii) on. the. face of it imports restrict- 
ed connotation and is used in contradis- 


tinction to the word “premises” which 


in the context cover a building or a 
structure erected on any . land: The 
word land in. both these clauses (i) and 
(ii) must be construed, therefore,. ' to 
mean only open land without any struc- 
ture .of E landlord a a : 


IL Secondly, dlane (g) contem- 
plates a case where the premises ` “are 
reasonably „and bona fide required by 


_the landlord for occupation by himself 


or by any person for whose benefit the 
premises : are’ held.” - This includes- a 
case where demolition and reconstruc~ 
tion. is necessary ‘for this purpose. As 
against this clause (i) covers a case 
where the premises are reasonably and 
bona fide ` required - “for the erection of 
a, new building.” - The distinction be- . 
tween the emphasis on the two differ- 
ent _purposées, where: the premises .are 


< Yequired for occupation and the purpose 


where the. premises are required for 
erection of-a new building can hardly 
be . ignored. This: distinction cannot be 
without’ difference. Apart 
from ‘this facts of ‘this case car 
CL 13 (1) (g) which deals specially with 


-cases of landlords’ requirements for their 


own occupation: -Clause (g) generally 
dealing. with requirements of landlords 
uilding. will not therefore 
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- 12, It may be noted in this con- 
text that all open lands are not cover- 
ed by: Part II of the Bombay ‘Rent Act. 
Only such pieces of open: lands aré 
covered’ by Part II of the Act which 
are let for residence, education, business, 
trade or storage within the meaning -of 
‘Section 5 (1)..of the Rent: Act. When 
the purpose:in clause (i) of Section ‘13 
“is shown to’ be “the erection of a new 
building”. the same can shave reference 
ordinarily: to buildings.: capable of being 
used for any of these. purposes. On the 
face of it..such purpose of erection of 
new buildings is. different. from the pur- 
pose of occupation by the landlord him- 
gelf.: It is true’ that in view-of the 
width of the phraseology ‘new - erection 
for the purpose of landlord’s occupation 
„cannot be altogether. excluded from Sec- 
tion -13° (1) (i). . But then: it will still 
be a case of possession of'an open plot 
with structure of ‘the tenant : thereon 
covered by Section 13 (1) (i) and not 
the case of possession of land and struc- 
ture of the landlord thereon which he 
seeks to demolish and reconstruct for 
his own . occupation attracting the pro- 
visions of Section 13 (4) (gz) of the Rent 
Act. Looked. at from this point of 
view, clause (g) which enables the land- 


lord to claim -possession of premises for | 


him -when the same'is reasonably and 
bona fide required for his‘ own occupa- 
tion,-on proof of certain set of facts ex- 
cludes the application of clause (i) 
under which a landlord can be said 
to have. been enabled to :claim posses- 
sion when bona fide and reasonably ‘re- 
quired for erection of a new building. 


13. Mr. Chitale strongly - relied on 
(1) (2) of the Act and contends - that 


the word-"new” will, become meaning- 
less unless it is construed: to have re- 


ference to some structure’ of the land-- 


, in the. place of which new build- 


tion of Se Sri cannot’ conceiv- 


ably arise; unless the landlord makes - 


out a case of demolition of his - old 
‘one. There is not much ‘substance in 
this - contention. . As held: by the Sup- 
reme Court in AIR 1966 SC 1024, this 
clause ‘also applies to: thei case where 


tenant has erected his structure on. ob- 
taining the lease of open plot. As.stat- . 


ed earlier, this Part II of the Rent 
Act is applicable to the open lands only 
when the sameis: let for residence, 
education, business or .storage. 


ordinarily raised thereon by the tenant 
to whom the open land is'let out. The 
‘word “new” presumably has reference 
to some such structure of the land, the 


. D. S.. Patil v. Dattatraya < 


In each - 
of these cases some sort of structure is. 


A.L R. 
* possession of which fs favenebly claim- 
“ed by ‘the landlord by the removal 
thereof... Cases -may, however, arise 
when no structure whatsoever ig rais- 
by the tenant though such cases 
are likely to be few. and rare. Even 
so, that by itself will not give the 
word ‘new’ any added significance, 


14.: Thus looked at from any 
point of view, the conclusion is irresist- 
ible that the word “land” in clause 
(i) of Seia 13 (1) of Rent Act means 
open land and this clause covers a case 


‘where the premises are open land and 


the structure. constructed thereon, if - 
any, belongs to the tenant: It is not 
capable of covering a case where - the 
existing tga belongs to the land- 
lord himself.. The words in Section .13 
(1) (c) “where the premises are land” 
ought to be construed to mean -when 
the premises .are land without any 
construction of the landlord: thereon.. In 
the present case the landlord seeks pos- 
session ‘of the open land on which -his 
own structure is standing for the pur- 
pose of his own occupation, case 
can be said to have been covered only 
by clause .(g) of Section 13 (1).’. Clause 
(bh). or (i) of Section - 13 -(1) can Have 
no application to such case, 


. | 15. — -As the learned Assistant Judge 
Has not considered the case from this 
point of view, the: same ‘shall have to 


_be remanded - to ‘the Appellate Court -for 


reconsideration thereof. I 
allow this: Special Civil Application, set 
aside the order. passed by the learned 
Assistant Judge and remand the case 
back -to him for -consideration . afresh, 

on the evidence.and for deciding. as 
to whether the landlord is entitled to 
claim possession under Section 13 (1) 
(g) of the Rent Act. - As the matter is 
pending since .1963,: the, learned Assist- 

ant Judge will dispose of this case ‘as 
early as possible. 


af, Costs will - ‘abide by the | ‘Te 
a ‘Order accordingly. 


accordingly 


- sult, 
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K. K, ‘DESAI. AND. NAIN, JJ. , 
“Dattu Subrao. Patil, Petitioner v. 
Dattatraya Pandurang Patil and another, 
Opponents, 

Spl Civil Applns, Nos. 861 ‘and 1430 
of 1967, 1409 and 1762 of 1985, D/-.10- 
8-1970, to set aside the order of Maha~ 
rashtra Revenue Tribunal at’ Poona, D/- 
11-2-1967. 

(A) Tenancy Laws — Bombay 

Tenancy and Anaea Lands Act, 

(67 of 1948) Section 25 (2) (As came 
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into force on 1-8-1956) ——- Applicability 


—.Sub-section (2) of Section `25 applies: 


only.in cases where at the date of the 
institution:.of the application for eject- 
ment by landlord, tenant’ can be held 
to be in arrears of payment of rent for 
any three years. (X-Ref:— Section 14 
(as came into force on 1-8-1956), (X~-Ref: 
T. P. Act (1882) Section 111). AIB 1962 
SC 753 and AIR 1968 SC 461 held no 
longer good law in view of Amendments 
made in 1956 ‘in the omley, Act 67 of 
1948, (Para 16) 


The defaults -made by a tenant -- at 
any previous dates are not relevant. 
Unless the landlord proves -and establi- 
shes that at. the date of the institution 
application for ejectment-. the 
tenant was in arrears and/or had failed 
to pay rent -for any three years, the 
Mamlatdar’s. power’ under sub-section 
(1) of Section: 25 will have to be exer- 
cised and relief. will have to-be grant- 
. ed against termination of tenancy. ‘The 
tenant’s voluntary . dante of -all ar- 
rears of rents to the landlord prior 
to institution of an application for eject- 


ment would have the same effect . as 
-waiver of the termination.” of 
tenancy by the “landlord by 


accepting rent in 
breach -which could ee remedied by a 
tenant upon the 
order under conrad: (1) of Section 
25 can also be remedied by thé tenant 
himself by- voluntary action of payment 
of all arrears of rents prior to the date 
of application K ejectmėnt that might 
bave been mad le by his landlord. - 5 


(Paras 10, 16) 
7 (B) Tenancy Laws — Bombay 
Yenancy and cultural Lands Act 


e of. 1948) Section 25- (2). (as came; into 
orce on 1-8-1956) — -Expression “any 
three -years” — Meaning — The three 
years for which a tenant has failed to 
pay rent need not. be connected with 
each other, . _ (Para 11) 


(C) Tenancy Laws. — Bombay 
Tenancy and cultural. Lands - Act 
(67 of 1948) Section 25 (2) — (As. came 
into force on 1-8-1956) —- Failure . to 
pay rent for any three years involves 
failure to pay even any -part of rent for 
any year. Sub-section (2) does not 
contemplate that the- failure must be of 
the aggregate of rents .of the three 
years, oS, -(Para 11) 


Cases Referred: Chronological, Paras 
(1968) AIR 1968 SC 461 (V 55) 


70 Bom LR 314, Vithal Vasu- E 
4; 13, 14, 25 
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C. A. 861. of 1967: 
M. A. Rane, -for Petitioner: Y, S. 
Chitale’ and V. N. Ganpule for K. J. 


- Abhyankar, for Opponent No. 1, 


‘Spl. C. A, 1409 of 1965: 
.B. Y. Deshmukh -for R. W, Adik 


for Heirs of Orig. Petitioner; M. V. 
Paranjpe with V, V. Divekar, for Op- 
ponent No. 1. . - 


Spl. C. A. No. 1762 of 1965: 

S. C. Pratap, for Petitioners; R. S. 
More and H. D. -Gole (for Nos. 1, 3, 4 
5-A, 5-B and 6) and, H.. D. Gole (for 
Nos.. 2 (a) to 2 (f)). for Opponents, 

. . Spl. C. A, No. 1430 of 1967: 


-K. J. Abhyankar and J. M. Baphana, 
for Petitioner; R. G. Samant, for Op- 
ponent No. 1.. 


«KK DESAL Ja— In the Spe- 
dal © Civil Application No. 861 of 
1967 instituted on ine of the original 
opponent-tenant, only contention 
that is made is wi the Maharashtra 
Revenue Tribunal, the District Deputy 
Collector and the Tenancy Awal Kar- 
kun who. had:heard the application of- 
the original applicant-landlord for 
ejectment of the tenant erred in holding 
that the provisions of Section 25 (2) of 
the Bombay Tenancy and Agricultural 
Lands Act, 1948, hereinafter referred to 
as the Act, were applicable to the facts 
of the’ case and for that reason the 
Mamaltdar had no jurisdiction under 
Section 25 (1) of the Act to make an 
order directing the tenant to pay arrears 
of rents within 3 months and-that up- 
on..such payment to make an order 
directing that the tenancy had not been - 


- terminated. 


2.- It is- stated that in the three 
next Special Civil Applications on our 
board the same question has arisen be- 
tween tenants and landlords. We have, 
therefore, in this Special Civil Applica- 


‘tlon heard Advocates of landlords and 


tenants in these three next following 
Special Civil- Applications. We, .how- 
ever, propose to decide the question 
and arguments advanced by both sides 
in this Special Civil Application. 


3. The short facts leading to the 


‘institution of the present Special Civil 


Application may be stated, as follows:— 


4, On January 20, 1964, the op- 
ponent No. 1l-landlord instituted an ap- 
plication for’ ejectment of the petitioner- 
tenant from land bearing S. No. 225/7B 
situated at Shiroli on the ground that 


‘the tenant had defaulted in payment of 


rents from 1956-57 to 1962-63. For de- 
faults for the last three years, i. e. 1960- 
61 to 1962-63 due intimations as re- 
quired- under the Act had been given. 
The tenancy had been terminated by 
notice dated .September 12, 1963. As. 
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the tenant had made defaults - in pay- 
ment of rents in respect of the last 3 


years, i, e. 1960-61 to’ 1962-63, the land-- 


lord was entitled: to an ejectment order. 
One of the contentions ;made on beh 

of the tenant was that in -respect of the 
previous defaults relied, upon on behalf 
of the: landlord, the tenant had from 
time to time paid off all rents and thus 
remitted the defaults and/or breach of 
law,- if. any.’ In’ fact.‘at the date of 
the notice: dated September 12, > 1963, 
terminating the tenancy, the tenant had 
paid off the arrears of rents in respect 
of all the years including the years 
1961-62. That fact was admitted in the 
notice itself. The tenant had remained 
in arrears.only for one year, i. e. 1962- 
63. As the default that remained out- 


standing and/or rent in ‘arrears was for’ 


one year only, it was obligatory on the 
Mamlatdar under ‘Section 25 (1) to make’ 
an order directing the tenant to pay 
outstanding arrears within three months 
of the date of ‘the order and on the 
tenant complying with ‘that direction, to 
dismiss the ejectment application and dir- 
. ect that~-the tenancy had continued: in 
existence. This very contention is re- 


peated before us and in that connection ` 
the main argument is that the finding- 


of ‘the authorities below ‘including, the 
Maharashtra Revenue Tribunal that to 
the above facts of the case provisions 
in sub-section (2) of Section 25 were ap- 
plicable and. that accordingly the Mam- 


latdar had no power to’ give relief to` 


the tenant against forfelture of tenancy 
under 
connection with this contention, reliance 
is placed on‘the language of Section 25 
(2) read with Section 14'(1) (a) and (b) 
and’ the general. scheme, ‘of the Act. In 
connection with the reliance placed on 
behalf of the landlord on the decision 
of the Supreme Court in the. case of 
Raja Ram- v. Aba Maruti, 64. Bom 


sion is that the .true effect of the ob- 
servations in that case and: the ratio 
as ascertained by. the Sup- 
reme Court itself in the case of Vithal 
Vasudeo: v. Maruti, 70 ‘Bom LR 314 = 
(AIR 1968 SC 461). There was accord- 
ingly nothing in the decision. in the case 
of 64 Bom LR 569 = '(AIR 1962 sc 
753) which was against the submissions 
made on behalf of the tenant. -The 
alternative submission is that if it is 
held that the observations in the case 
of 64 Bom LR 569° = (AIR 1962 SC 
753) completely. supported the findings 
made: by .the lower authorities, that 
decision did-not-help the landlord, The 
reason for that: was ‘that since the 
decision in the “case of 64 Bom LR 569 
-= -(ATR- ‘1962 SC 753) material amend- 
ments had been incorporated into the 


relevant Sections 14 and 25, . ‘The altera- - 


Section” 25. (1) is ` incorrect. In - 


LR. 
569 = (AIR 1962 SC 753), the submis- ` 


. from the 


A.LE 


tions and amendments were such that 
the observations in the case of 64. Bom 
LR 569 = (AIR 1962 SC 753) entirely - 
ceased to be applicable. In other words, .° 
the su on. is that the contents of 
amended - Sections 25 and-14. have, 
hitherto, not beer decided: by -the Sup- 
reme Court and have arisen for. deci- 
sion by a Division Bench of this Court 


for. the first time, l 

. 5, ‘Before referring’ to the argu- 
ments advanced on behalf of the land- 
lords, it is convenient to refer to. the 
scheme ‘in. the amended Sections 14 -and 
25 of the Act that came. into- force on 
August 1, 1956, and then to notice the 
relevant parts of these very, sections as 


: existing prior. to the amendments... ‘The 


relevant parts of the .amended. Secti 
d4 and 25 run as follows:—. fas 
“l4: (1) Notwithstanding any law, 
agreement -or ‘usage, or the decree. or 
order of a court, the tenancy “of any 


land Shall not be terminated— 


(a) unless the “tenant—~ i 

(i) has failed, PED the rent. for 
any revenue year. ore- -31st- : 
of May thereof; ` SOs oy 


(ii). x x x å x x 
GD x ^x x -x x A 
(iv) x x. xX x J 


nate the tenancy and the ground, for 
such termination, and within that -period 
the tenant -has failed. to: remedy the 
‘breach for..which the tenancy is 
to be terminated. . 
(2) x x “x Ea Vee ES 
6.. The marginal note. against. Sec- 
tion 25-reads: “Relief against ;:termina- 
tion of tenancy for. non-payment of 
rent.” The section ‘provides: - : 
“25 (1) Where any tenancy of. any 
Tand held by any tenant is terminated 
for non-payment of rent and the land- 


lord files any proceeding to eject the 
tenant, the Mamlatdar shall call upon’ 


-the ‘tenant to tender to the landlord the 


rent in arrears together with the cost 
of the proceeding? within three months 
date of order, and if- the 
tenant complies with such order; the 
Mamiatdar. shall, in Heu of making’ an 
order for ejectment, ‘pass an order 
directing -that the tenancy had not been 
terminated and thereupon the tenant 
shall hold the land as if the tenancy had 


„not been terminated: 


xX xox og or x 
(2) Nothing in this section shalf 
apply to any tenant whose tenancy is - 
terminated for. non-payment of rent if’ 
he has failed for any three years to pay 
rent and the landlord has given intima- 


1972 ' 
tion to the tenant to. that effect within 
a period of three months on cack -‘de- 
fault.” i 

Te The relevant: ae ‘of the un- 


amended. sections provided ‘as follows :— 


"14, (1) Notwithstanding any agree- 
ment, usage, decree or order of a Court 
of law, the tenancy of any land. held 
br a tenant Shali ney Pe tenia uns 
less such tenant— > 

(a) (i) Has failed to’ pay in any year, 
within fifteén days from the day “fixed 
x x x x, the rent- of such land’ for that 
year, or = f 

G) x x = = 

üi) x x 
provided that no VEA oe any Mand 


Zr 


held by a tenant shall be terminated - 


on any of the grounds mentioned in 
this sub-section, unless. the’ landlord 
gives . three months’ notice in writing 
intimating the tenant ‘his decision ` ‘to 


terminate the tenancy and the. ground 
for such termination, ` 
x a x. x > x > 


The pabet (1): of Section’ 


25 sk ‘the same‘as now appears in: the 


amended Section 25 (1) except that the - 
period of three months mentioned in- exist 


the - pop en (1). was, previously, 16 
days only. . 

"25 (2): Nothing i in this P shall 
apply to any tenant whoše teñancy 

terminated for non-payment‘of rent 
T he has failed for any. three years’ be 
pay rent within’ the period specified - 
Section 14.” : 


9. . At.the very. gatet, it requires 
RA ‘be emphasised. that. by- introducing 


clause (b) in. Section 14- (1) the’ Legisla- 
tenant himself I 


ture afforded’ to the an 
opportunity: to remedy the -breach, i. e. 
sian fa payment: of rent, -by making 
and date fixed. under Section 

14 a (a) (i) in. that. connection, is 
mon from the date of. the 
notice to.be given. by the’ landlord. , Ap- 


in ‘payment of rent for.a 
particular previous. year on or before 
May, 31 would be rendered useless and 
cease to be any default in the event of 
the tenant remedying .the:-default, . by 
making payment within three months 
from the date of the, notice tendered 
by the landlord. Thus the „cause of ac- 
tion for ejectment- based ‘on. default in 
payment of rent on May 31,. < would al- 
together cease. to .exist “in cases: where 
the- tenant.remedies the default. . The 
extremely : significant amendments in the 
sub-section (2) .of Section 25 are- the 
. deletion of the last phrase “within the 
period specified’ in Section 14” and addi- 
tion of. the phrase “and the landlord 
has given: intimation- to- the tenant ,to 
‘that effect . 
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-25 (1). 
-of .all arrears. of rents to the landlord 


section -(2). 
within | a. -period ; of Mes 
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months on each default,” As we will 
point out whilst dealing with the ob- 
servations of the Supreme Court in the 
case of 64 Bom LR 569. = (AIR 1962 SC 
753) on which reliance has been plac- 


ed for the landlord,’ these amendments 


make. considerable alteration in ` the 
scheme of these sections and render the 
observations of the Supreme Court in 
that. case inapplicable to-cases govern- 
ed by these amended sections, 


; 10. -It is convenient at this stage 
to discuss the true: construction and 
effect of these two sections. Apparent- 
ly, under sub-section (1) of Section 25, 
duty is cast'on the -Mamlatdar the 
matter of every application for eject- 
ment filed on the ground of defaults 
made ‘in payment of rent to make an 
order granting relief against ` termina- 
tion of. tenancy for non-payment of 
rents and for that purpose to make an 
order as provided in the sub-section. 
This sub-section has the effect of pro- 
viding that if the defendant-tenant pays 
arrears of rents within three months 
from the date of the order of Mamlat- 
dar, the defaults and the cause of ac- 
tion for eet will have ceased to 

. The termination of tenancy by 
the landlord. on the ground of such 


` defaults will have ee ee The - 


that upon the 
Mamlatdar making ‘such an order, the 
tenant “shall hold’ the land as if the 
tenancy had not been- ona It 
is also clear’ that a tenant who remains 
a defaulter and even after notices ten- 
dered by landlord pays off all arrears 
of rents. before landord institutes an 
application for ejectment will by his 
own. conduct of payment get the same 
benefit. which he could get by making 
Payment in accordance with an 
made. by: the Mamlatdar -under Section 
‘The tenant's voluntary payment 


scheme of the section is 


prior to institution of an application ‘for 
ejectment would have the same effect 
as waiver of the termination of tenancy 
by the gear by accepting rent in 
ordinary law. ‘There is no reason why 
a ‘breach which could be remedied by a 
tenant © upon the Mamlatdar making 
order under sub-section (1) of Section 
25 could not be remedied by the. tenant 
himself by voluntary action of: payment 
of all arrears of rents’ prior to the date 
of application for ejectment ‘that might 
have been made by his landlord. 


- IL Now, . the ‘language of sup 
section (2) of Section 25 is clear. 
there is any ambiguity In ‘the. ie. 
the above true construction’ and effect 
of Section 25. (1) ‘will ‘assist us in arriv- 
ing at correct’ construction -of ‘the sub- 
For ascertaining the true 
construction: and effect ‘of this sub-sec- 


‘order ` 
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tion it is convenient to' read it without 
the phrase “whose tenancy is terminat- 
ed for non-payment of rent.” The sub- 
section will then read ‘as follows: — 


“Nothing in this section shall apply 
to any tenant if he has ‘failed for any 
thoee years (o'pay TE $ ee : 


. The word “any” is of impontante 
and meets ‘with the arguments advariced 
on behalf of some of the landlords: that 
the failure to pay rent ‘must be in res- 
pect of the aggregate of three years’ 
rents. Failure to pay rent involves fail- 
jure’ to. pay..even any part of rent ‘for 
any year. .Even if one rupee of rent 
for. any. year remains outstanding, the 
tenant will not be. justified in submitting 
that he had not failed to pay rent for 
that. year. The failure mentioned... in 
the sub-section, therefore,’ .has nothing 
to do with the aggregate of the rents 
of the three -years referred’ to in ‘the 
section. It.is also trué that the word 
“any”. indicates that the three years may 
not be connectéd with ‘each. other in 
any manner whatsoever. It is more im- 
portant to. ascertain - the, point of time 
at which the: failure mentioned in the 
sub-section . must ‘exist. ‘Having regard 
to the: scheme. and . language. .of the 
amended. Section 14 (1) including’ Cl, -(b) 
thereof, the first, failuré will occur, ‘on 
May 31 of.each year. The second fail- 
-ure will occur on. the -expiry -of thë 
three months ‘from thé date of ‘the 
notice tendered under ‘clause (b). The 
third failure will occur Bebe the three 
months’. period “mentioned in thé order 
made by the Mamlatdar’ under Sec- 


tion 25 (1) expires. The “fourth point - 


of time which also is relevant is the 
date of the institution ọf. the applica- 
tion for- ejectment. The. question ' “of 
the failure ‘and/or the issue that the 
tenant. has failed .to pay, rent for: any. 


three years will arise in the proceed. 


‘ings. of the application. for, .ejectment. 
That. question -will arise’. only in con- 
nection with the tenant's claim that 
is incumbent on. the : 
make an order under sub-section (1) of 
Section 25 for granting relief - against 
termination of tenancy.-' The. question 
relates: to the exercise of. the powers 
invested in the -Mamlatdar. and the duty 
cast -upon him under sub-section (1) of 
Section | 25. -Apparently,. dn- relation to 
a tenant whose defaults ‘were complete 
on-each of the three points of time 
indicated above for any three years, 
but who has by making ‘payments - “sub- 
sequently ceased to be in--arrears’ ‘of 


rents at the date of the ‘institution of 


an application ` for’ ejeciment, the- land- 
lord’ cannot justifiably contend that the 
‘tenant has failed to pay -rents for any 
three years, -The payment and/or- the 
wiping off of all arrears ` "Of. Tents has 
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“one 


effect of 


-Mamlatdar to- 
-dar, the 


that defaults “previously “made ` 


mentioned in” 


A. LR. 


the effect of wiping off the cause of 
action for ejectment, 
appreciate how the facts which lead to 
tha wiping off of. the causé of action 
for ejectment have -not the effect of 
wiping off the failure and defaults in 
payment of -rents, Having regard to 
these . circumstances;. in. our view, - the 
point of time with reference to which 
the question whether a “tenant ‘has 
failed for any three years to pay., rent” 
arises for decision is the daté on which 
an application for efectment is institut. 
ed. The other points of time indicated: 
above do not fit in with the scheme of 
the Section 25 (1) and the policy of- 
law in favour of the tenants. as can be 
ascertained , from ` diverse sections: of 
the Act. In that: connection, in passing, 
may notice, though it was not 
argued at the ‘Bar, that a bar of limita- 
tion of two years from the’ date on 
which the. Tight to. obtain possession _ of 


land accrues ‘to the landlord is provid- 


ed in connection with ‘all applications. 
for ejectment. This provision has the . 
‘ making . defaults ‘made 
prior to the. above period of two years 
ineffective, Ph aoe 


12. It. iak Te rightly pointed 
out on behalf of the tenants that . the 
word .“default”:is used in this Act at 
several places including the sub-section 
(2) . BA Section 25.. The word. “failed” 
is used also in connection, with the.. lia- 
bility. for payment of rent under- Sec~ 
tion 14 as well as. in sub-section (2) of 
r Reliance has been 'rightly 

çed ‘on „thè ‘fact’ that in sub-section 
(2) the. Legislature used the phrase “he 
has failed” instead of the phrase “he 
has defaulted”. oe that’ must also be a 


relevant: fact ` arriving at the. - true 
construction of. ‘the provisions” in ` the 
sub-section.--In our view,” the: -word 


“failed” in ‘sub-section (2) cannot be re- 
placed- by- and ‘has not been used ‘to 
mean “defaulted”... “As the provision in 
this ‘sub-section relates’ to’ ' withdrawal 
of ‘powers -vested ‘in the -Mamlat- 
failure © mentioned -in this 
sub-section: must. exist ‘at the date 


-óf the institution of -n application’ for’ 


ejectment. Having regard to: the plain 
language of the-sub-section, we are not 
in a position to accept the contention 
even 
when ‘remedied by- payments ‘made be- 
fore; the institution “‘of an application 
for’ ejectment will attract provisions in 
S. 25 (2). The above construction is sup- 
ported by ‘the fact that from this sub- 
s. (2). by the amendment ‘made in- 1956, 


tHe phrase “within the’. period specified’ 
‘in 5S, 14” has been deleted, That phrase 


could not have justified any finding -as 
made by us-‘this morning, The’ failure. 
the’ unamended - ‘section 





It is difficult to © 


7 
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period specified in Section :14. The 
existence of that phrase in sub-section 
(2) before 1956 compelled Courts to 
hold that the failure mentioned in the 
sub-sectlon occurred on the expiry of 
the period for payment specified’ in 
Section 14. This‘ position has’ been ’-al- 
together altered by deletion of this 
phrase from sub-section (2) ‘and by 
addition of clause (b) in Section 14. (1). 
Under that clause, the default is in- 
complete even if rent is not paid -on 
May 31 of the year'in question. -If ‘the 
landlord wants to rely on that failure 
or default, the landlord is required. to 
give specific notice-: of termination: of 
tenancy on -the basis of-that default 


and the tenant has been afforded an m 


portunity to remedy tht default 
paying the rent due within three months 
from the notice given by the landlord. 
These alterations in these relevant sec- 
tions have made ‘significant difference 
and the meaning and effect of the 
provisions in- sub-section . (2) of Section 


25 have not remained the- same as prior 


to the above amendments. . 


13. On behalf of a landlord- Me. 
Paranjape contended that: for applica- 
tion of the provisions in sub-section (2) 


of Section 25 defaults in: payment of, 


rents for any three years must. exist at 
the date when notice of termination of 
tenancy is given by the landlord. He 

contended that the phrase “he has failed 
for any three years to pay rent” was 
not independent of the phrase ‘whose 
tenancy is te ated for’ non-payment 
of rent”. “Both these phrases. are des- 
criptive of tenant. In his submission, 
the construction which we have arrived 
has the fault of adding the 
in the sub-section after 
the phrase “for non-payment of rent”. 
This submission made by Mr.’ Paran- 
jape was not acceptable to.Mr, Chitale 
who also appeared for another land- 
lord. Mr. Chitale’s submission was that 
the provision in sub-section (2) of Sec- 
tion 25 was limitation on the. powers 


vested in the Mamlatdar under sub-sec- — 


tion’ (1) of Section 25.. He accordingly 
` submitted that unless there were some 
arrears at. the date of the institu- 
tlon of the _ejectment . application, . the 
question under Section 25 (1). and/or 25 
(2) would not arise. at all. Jn his sub- 
mission, a tenant who makes -defaults 
in payment of rents after the. period of 
three : months from- the date of the 
notice tendered by. a landlord: under 
clause (b) of Section 14°(1) (a) would 
continue to be a defaulter and In con- 
nection with: the question arising under 
Section 25. (2) he -would. be- a tenant 
who has “Tailed” for the -year in ques- 
tion to pay rent. He: supported this 
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‘Section 25.” 


` decision of this 
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submission by reading the judgments of 
the Supreme Court in the above two 
cases. We have already discussed the 
true effect of the provisions in sub-sec- 
tions (1) and -(2) of. ‘Section 25 and we 
cannot accept Mr: -Paranjape’s submis- 
sions. In connection with the submis- 
sions made by Mr. Chitale and other 
Advocates appearing for landlords, we 
will now refer. to the decisions in the 
cases. of 64 Bom LR 569 = (AIR 1962 
SC 753) and 70 -Bom LR 314 = (AIR 
1968 SC 461). -In the case of 64 Bom 
ER 569 = (AIR 1962 SC 753), the issue 
first decided by. the Supreme Court was 
regarding the relief. against. forfeiture 
of tenancy granted by the authorities 
below and this court.on principles of 
equity, though the relief -could not be 
granted under any of the provisions of 
the .Act itself. In that connection, the 
Supreme Court first noticed that the 
tenancy under the Act was not contrac- 
tual but- compulsory ` tenancy of 10 
years. The Supreme Court then notic- 
ed that right of termination of tenancy 
and to ejectment. was invested in the 
landlord under the scheme of Sections 
14 and “29. In connection with that 
right, relief was liable to be granted 
only if the tenant’s case was covered 
by. the provisions in Section 25 (1), This 
relief could not- be granted if the 
tenant’s ¢ase was covered by the pro- 
visions In Section 25' (2). “The Supreme 
Court held in the first three appeals 
before it that. admittedly the facts were 
such, that the tenant’s case was covered 
by the provisions in sub-section (2) of 
It was ‘admitted that for 
the above reason the Mamlatdar had no 
power under’ sub-sectlon (1) of Section 
25. to give relief against forfeiture of 
tenancy. Having noticed that ‘situation, 
the Supreme Court held: that on prin- 
ciples of ‘equity, relief could- not be 
granted to the tenants in question. The- 
main reason for the’ findi was that 
the’ tenancy’ was not contractual. The 
right to relief against forfeiture of 
tenancy was not -availablé except as 
provided in the statute -itself. The 
Supreme Court accordingly reversed the 
Court whereby relief 
against forfeiture of tenancy was grant- 
ed to the tenants in spite of the provi- 
sions -in ‘sub-section (2) of Section 25. 
In’the fourth case, relief against termi- 
nation ‘of tenancy was granted to a 
tenant who had, after being defaulter 
jn compliance with ` order made by 
Mamlatdar under Section- 25. (1), made 
payments and had - obtained’ order that 
his tenancy had -not terminated. The 
question. was .whether ` a tenant can 
be held-to have “failed” to pay rent 
under. Section 25 (2); The Supreme- 
Court referred- to- the fact :that the sub- 
section`. (2). of Section 25- provided that 
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ATR 


“nothing in. sub-section (1) of S. 25 shall ~tenant, though his reason for termi-. 
‘apply to any tenant whose tenancy -is 


ated for non-payment of rent if 
he has failed for any ‘three years - to 
pay rent within the period specified ‘in 
Section 14”.. Having regard to the last 
underlined phrase ~ (underlining ` being 
ours), the Supreme Court ‘observed: 


"We are unable to appreciate the 
contention that when ‘a-tenant has been 





. granted relief under ‘Section 25 (1) in 


respect of any year’s default, the : de- 
fault merged in the order granting re- 


-lief and ceased to be'a default”, ` 


-Simliar are further. observations of the 


Supreme- Court which: are all based. in 
our view, on the now. deleted phrase 
“within the period specified in Section 
14.” ` The. observations..of the Supreme 
Court’ based on this’. 


therefore, are now not applicable’ ‘to 


_ the facts of cases - which are e 


by the amended Sections 14 and 25.: 
: 14. It also requires to” be noticed 


: that the contentions madé.on behalf of 


‘the landlord in the case‘of 70 Bom LR 


. 314 = (AIR 1968 SC 461) were almost 
` similar to those. made before us. The 


` Ít. before . filing . application `. 


i 


‘defaulted in paying 


tion 25 ‘pre-supposes that 


submission was that ‘tHe scheme of Seċ- 
tion 25 (2). was mandatory and the re- 
venue .authorities were bound to. order 
eviction even’ though ' the tenant had 
paid up rent-and landlord had accepted 
for eject- 
ment. | This submission” was based on 
the fact that ‘admittedly , ‘the tenant had 
the rents ` 
the period specified ‘Section 14 of 
the Act. _The tenant! had. at a very 
late. date paid up the, arrears and at 
the date of. the application for eject- 
ment .there. were ..no.-arrears. The 


Supreme Court. -negatived the .submis- 


sions made on behalf of the landlord by 
observing. that ‘sub-section (1) of ‘Sec- 
there are 
arrears: at .the..date of the application 
and sub-section. (2), on, the other hand, 


deals with a.case -where there is pèr- . 
“ sistent default by..the ‘tenant for three 
` years ‘and. provides. that to such a case - 
. the provisions of sub-section: (1) would 


„Ihe. finding. was that ` sub- 
“pre-supposes .(i) that . the 


not apply. 
section < (2) 


tenant has, made defaults. for more than 
two years. ‘and (ii) that the tenant was . 
in arrears at the date of the apples 


x xXx, =x x", . | 
The Court further obte: 


, -° “Tf this was not thë re 


struction of! sub-section. (2) and: if- “he 
‘appellant's ‘construction! .- — to . be 
‘accepted it would lead ` 
tonishing * result, - viz,, iat even where 


‘the tenant had- paid up; all ` the ‘arrears 
and the landlord’ has: accepted them, rio 


would still have- the right to ‘evict ‘the 


deleted phrase, 


“within - 


where . arrears: of -rent for more 


a very asm. 


nating the tenancy and his cause ..of 
action for an eviction have disappeared, 

‘his acceptance of the arrears due 
to him. The Legislature could: never 
have intended such a result which also 
would. be contrary. to all ‘principles 
governing the. ‘relationship ` between 
landlords and tenants”. . f 
Reference was then made to the; ‘policy 
of law indicated in Section -20 ‘and other 
sections that’ no provisions in the Act 
“shall be ‘construed: to limit: or. abridge 


a oe or Rivien, of any tenant 


x. «x ‘The material 
a AES was: “The “Act, therefore, 
does nót rule out the: payment by the 
tenant and’ acceptance by the: landlord 
of. arrears of rent before a suit for 


‘eviction is’ instituted resulting in: wai- 


ver by the- landlord of the’: termination 
of. tenancy by him’. In discussing -the 


- Tatio of the case of 64-Bom LR 569° = 


(AIR; ae SC 753) the. Court observed: 
t will, however, be noticed that 
this one did not hold. that even ‘where 
there are no ‘arrears at ‘the date ‘of the 
application: for ejectment and the: land- 
lord has prior’ thereto- received and ac- 
cepted the-arrears which entitled him 
to terminate the tenancy; he would still 
have the right to obtain eviction against. 


such a tenant”.' 


The Court’s ETE “of the. ‘site 
section (2) of Section -25 88 then exist- 
ing was: | i fa 
5 x x x Sub-section ` (2) 
took away the power.'of the Mamalat- 
dar-to give relief which he can ` give 
under sub-section (1) -viz:, to call” upon 
the tenant to pay. the arrears and on 
such payment to direct that the tenancy 
had not been terminated. “It -is this 
power which‘ is denied to the “Mamlat- 


‘dar by sub-section (2), if the conditions, 


there: contemplated exist, that is, the 
tenant Is in arrears of rent for’ more 
than, two, years on ‘the date: when -the 


application for ejectment is filed”, 


1B, Mr: Chitale- has’ asked us-to 
read this: observation by ‘substituting :at 
certain places the phrase “default”. for 
the phrase “in arrears”... On behalf of 
the tenants, with emphasis. it is: point- 
ed out that. even in connection with ‘the 
pease in ordain e (2) of Section . 

as- then existing, the Supreme Court 


: a understood the: case of.-64° Bom. 569 


= (AIR 1962 SC- 753). to mean that 
two years’ didnot exist the tdar 
was bound to. exercise powers for giv- 
ing relief against forfeiture of tenancy- 
under’ sub-section (1) of Section. 25. We 
are’ unable to read ‘the judgment of the 
Court in- the manner submitted by Mr. 
Chitale.. As we have already observed, 
the amendments made in Section 14 
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and particularly in sub-section (2) of 
Section 25 have rendered the observa- 
tions and construction of that - sub-sec- 
tion in these two previous decisions in- 
applicable, The observations are’ ac- 


cordingly useful in arriving at correct 


construction of the present sub-section 
Q) but not binding. 

16. In our view, the sub-section 
(2). of Section 25 applies only in cases 
where at the date of the institution -of 
the application for ejectment by land- 
lord, tenant can be held to be in ar- 
rears of payment of rent for any three 
years. The defaults made by him at 
any previous dates are. not relevant. 
Unless the landlord proves and esta- 
blishes that at the date of the institu- 
tion of his application for ejectment the 
tenant was in arrears and/or had failed 
to pay rent for any three -years, the 
Mamlatdar’s power: under sub-section (1) 
of Section 25 will have to be exercised 
and relief will have to be granted. 
against termination of tenancy. 

17. In this Special Civil Appli- 
cation, admittedly, before the date of 
the notice of termination, i. e., Septem- 
ber 12, 1963, the tenant had committed 
several defaults.. He had paid arrears 
of rents after suits had been filed, Ad- 
mittedly, at the date of the above 
notice, he had paid .off all arrears of 
rents for the previous years “including 
the year 1961-62. The only. default 
which had continued was for the year 
1962-63. There was thus at: the date 
of the institution of the application for 
ejectment one ‘default that was in exist- 
ence. It is, therefore, clear that he 
was not a tenant who had failed to 
pay rent for any three years as required 
for attracting the provisions in Section 
25 (2). The order for ejectment was 


passed against the petitioner-tenant “by ~ 


holding that the payments made- by 
him for wiping off previous arrears of 
rents were not ne as the defaults 
had been completed.* This finding was 
contrary, to law and the order for 
ejectment passed by the Tenancy Awal 
Karkun and confirmed by the District 
Deputy Collector ‘and the Maharashtra 
Revenue Tribunal was wrong and is 
set aside. The matter is remanded 
back to the Tenancy Awal Karkun to 
proceed to consider the question of the 
order to be made under’ sub-section (1) 
of Section 25 having regard to the 
findings made above. 


18. Rule absolute, No order as 
-to costs. 
Special Civil Sree No. 1409 of 


19. In this ‘oda Civil Applica- 
tion, the tenant has challenged - the 
order of remand dated February 27, 
1965, made by the Maharashtra Reve- 
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nue Tribunal. "The only relevant facts 
pon need, to be- noticed -are as fol- 
oe ; 


20. ~The opponent No. 1, land-` 
lord instituted ‘an application for ejèct- 
ment of the petitioner-tenant on the. 
ground that he had made defaults in 
payments of rents for three years,.Le., 
1958-59, (1960-61 and ` 1961-62. It is ad- 
mitted that at the date when the ap- 
plication for ejectment was instituted, 
i.e., on January 8, 1963, the tenant had 


paid off all arrears of rents ‘including 


the arrears for 1960-61. The payment 
of the arrears of rents for that year 
was made on September 18, 1962. On 
January 8, 1963, the rent was not paid 
only for the year 1961-62. After the 
institution of. the application, the rent 
for that year also was paid’. off on 
March 12, 1963. In connection with 
the years mentioned in the ‘application. 
arrears of-rents are not outstanding 
even till this date. In the result’ and 
Having regard to what we have ob- 
served above, the finding of the Prant 
Officer in his order dated June 25, 1964, 
in Tenancy Appeal No, 340/63 that the 
tenant was entitled to relief against for- 
feiture of tenancy is correct. He was, 
therefore, right in setting aside the 
order of the Tenancy’ Awal Karkun 
and directing that the possession of the ` 
suit land should be continued with the 
_ Having regard to the findings 
which we have now made, the order 
of the Maharashtra Revenue ‘Tribunal 
directing that the issue whether there 
was any: agreement between the land- 
lord and tenant that the landlord should 
accept rent with interest and about the 
waiver of notice should be tried ap- 
pears to be unnecessary. Even with- 
out any findings being made on that 
issue, the order made by: the Prant 
Officer is liable to be sustained. 


- 21, In the result, the order of 
the Maharashtra, Revenue Tribunal re- 
manding. the mattter for trial of issue 
is set aside. The order made by the 
Prant Officer is confirmed. Rule abso- 
lute as above. No order as_to costs. 


Special Civil Application No. 1762 of 
: 1965. f 


22. The present Special Civil Ap- 
plication is by the landlord challenging 
the correctness of the order made by 
the Maharashtra Revenue Tribunal 
dated April 20, 1965, setting aside the 
order of the Additional Collector grant- 

ing ejectment of the opponents-tenants 
and restoring the order of the Tenancy 
Mahalkari dismissing the landlord’s ap- 
plication for ejectment, : 

23 On the issue whether the 
tenants had committed defaults in pay- 
ment of rent for the: years 1951-52 to 
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1954-55, on appreciation of oral and 
documentary evidence, the Mahalkari 
held that as regards the years 1953-54 
there had been late’ payment but: he 
found that at the date of the institu- 
tion of the. application. for ejectment 
there were no arrears at all. He ac 
cordingly rejected’ the application for 
ejectment The Additional Collector in 
his appellate order dated September 14, 
1964, held that the fact that the rent 
was paid beyond the’ stipulated time 
could not erase. the default. He, there- 
fore, held that the sub-section (2) of 
Section 25 applied and the tenant was 
~ not entitled to relief. against termina- 
tion of tenancy and/or forfeiture of 
tenancy. . In this connéction, by the 
impugned order dated -April 20, 1965, 
the Maharashtra Revenue ‘Tribunal held 
that the tenant had. committed defaults 
and not paid the rents, but at the date 
of the institution of the’ application for 
ejectment there were defaults in 
payment of rent. In iat connection, it 
further held: “Even iti is seen from the 
record and’ admitted by the opponent- 
landlord that the rent for the 
1955-56 was accepted by the landlord 
though not as a rent but as a compen- 
sation”. On *the ground ‘that there were 
no arrears at the date of the institution 
of the application -for 
Tribunal restored the, sn 
Mahalkari ‘rejecting the 
ejectment. 


24. Mr. Dab for the “‘Jendlord 
contends that since defaults had been 
made by: the tenants in payment: of -the 
rent for three years ‘and since rents 
due for- three years had. not been paid 
by the date fixed under: Section 14 (1) 
(a) of the’ .Act, the provisions in sub- 
` section (2) of Section 25. were attracted 
and the tenants were not entitled to 
an order relieving them’ roni forfeiture 
of tenancy by reason of nom parent 
of rent, 


25. 
cient to 
Bom LR 


‘order of the 
_ application for. 


“In that connéction, it is sut- 
state that in! 
314 = (AIR 1968 SC 461) the 
Supreme Court definitely held that the 
question of application of the provi- 
sions in sub-section (1).of Section 25 
could not arise’ and the-application for 


ejectment could not be sustained in a 


case where at the date of the application 
arrears had ceased to exist. As the 
finding of fact in this case is- that there 
were no arrears of rent at the date. of 
the application for ejectment, following 
the judgment of the Supreme Court in 
the above case, we are bound to ‘hold 
that the cause of action in favour of 
the landlord for ejectment had altoge- 
ther ceased: to exist at the date of the 
application for efectment.. As there 
were no ou 
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year. 


_ejectment the. 


the case of 70` 


arrears of rents 


ALR. 


in respect of any prior period at the- 


date of the‘institution of the application 
for ejectment,: the same was liable to 
be dismissed. , 
26. Under the circumstances, ‘the 
rule is discharged, There. will be no 
order `as to ‘costs. zo 


Special Civil clea No, 1430 of 


27. -This is the tenants’ Special 
Civil ` Application challenging the cor- 
rectness of the order of the’ Maharash- 
tra Revenue Tribunal dated: April 13, 
1967, whereby, after setting aside the 
order passed by the lower Courts,:the 
tenants ia ds in ou to hand over pos- 
‘session of lan in suit to the o ment 
No. 1-landlord FPG 


28. . "Mr. Abhyankar for, the s 


. arrears’ of 
rents at the date of the institution of 
the application fot -ejectment. The 
annual rent’ was fixed at Rs, 685-15-0. 
The aggregate rent for the two years 
would come.to Rs. 1,390/-. ` As the ar- 
rears of rents ‘were for a` sum which 
was less than the aggregate of two 
raoe rents, the Tribunal: should have 
eld that the tenants had not failed. to 
pay rent for any period in ‘excess of 
two years and were entitled to’ relief 
against forfeiture of tenancy under sub- 
section (1) of Section 25. The Tribunal ` 
was accordingly wrong in’ granting the 
ejéctment application of the . landlord, ` 


. 29. Now, in connection with this 
submission, it is necessary to notice 
that there is no dispute on: the fact that 
the arrears of Rs. 1,010-3-0 were in res- 

of the rents for 1953-54 to 1955-56 
the following partic 


Viz.: — . 
1953-54 >: Rs. 170-10-0. © ` 
1954-55 Rs. 685-15-0. 
1955-56 . Rs. 154-04-0, 


This being the true ‘position, it. is quite 
clear’ that the tenants had failed’ to pay - 
the total rents due for the above three 
years. Defaults had been committed in 
payment. in respect of the rents which 
became due for each of the years. At 
the date when the application for eject- 
ment was instituted, the arrears as 
mentioned in the above particulars for the 
-three years mentioned above had remain- 
‘ed outstanding and payable, ‘As already 
discussed in the judgment delivered in 
the above first Special Civil Applica- 
tion, we. have not. been able to appre- 
ciate the argument that the phrase 
“failed for any three years to pay rent” 
contained in sub-s, (2) of S. 25 has the 
effect of providing that there would be 
no failure if the aggregate amount in 
arrears does not exceed the aggregate 
-of the rent for two years. Arrears for 
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any year, even if it is as small as one 
Tupee, will have to be considered as 
failure to pay rent in respect of that 
year whilst considering the application 
of the provisions in sub-section (2) of 
Section 25. As in the present case, the 
arrears for all the three years mention- 
ed above existed at the date of the in- 
stitution of the application for eject- 
ment, the landlord was bound to suc- 

The tenants’ application is with- 
out any substance. 


30. Rule discharged with costs. 
_ 81 The amount deposited in 
Court to be paid to the landlord to- 


wards satisfaction of the rents due. 
Order accordingly. 
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Kamalesh Dashrath Fokmare and 
another, Petitioners v. Sukudeo Pundlik 
Mahalle, Respondent. _ 

Spl. Civil Appln. No. 683 of 1968, 
D/- 25-2-1970, against order of S. N 
Hadole, Member, Maharashtra Revenue 
Tribunal, at Nagpur, D/- 4-3-1968. 


(A) Tenancy Laws — Bombay Te- 
nancy and Agricultural Lands (Vidarbha 
Region) Act (99 of 1958), Section 30 (1) 
~- Determination of tenancy by land- 
lord’s valid notice under Section 19 — 
Application under Section 36 (3) for 
eviction of tenant and possession of 
land — Tenant can be ordered to pay 
arrears of rent or lease money falling 
due prior to Act but not paid by him 
in exercise of jurisdiction for granting 
relief to tenant under Section 30 (1). 
(X-Ref :— Sections 19 and 36 (3).) 

The termination of tenancy is brou- 
ght about by a notice under Section 19. 
but there is a bar to obtain possession 
by the landlord created by Section 36 
(2) of the Tenancy Act and he has, 
therefore, to approach the Tahsildar for 
ejecting the tenant. It is in such a 
proceeding for ejectment that the Tahsil- 
dar exercises his statutory power under 
Section 30 with a view to grant a re- 
lief to the tenant against termination 
of tenancy. (Para 8) 

A notice under Section 19 termi- 
nating the tenancy in case the tenant 
failed to pay the arrears of lease 
money for the three years prior to 
coming into force of the Tenancy Act 
fs invalid and ineffective. Spl. Civil 
Appln. No. 544 of 1963, D/- 13-1-1965 
(Bom). Rel. on. (Para 7) 

But when the landlord issued a 
second notice under Section 19 on 30-11- 
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1959 purporting to terminate the tenancy 
for non-payment of rent for the year 
1859-60 the notice was perfectly valid 
and effective notice and in a proceed- 
ing started on an application of the. 
landlord under Section 36 (3) for evic- 
tion of the tenant and possession of 
the land, the tenancy authorities in 
exercise of their jurisdiction for grant- 
ing relief to the tenant can order the 
tenant to pay also arrears prior to the 
Act along with those accruing due after 
the Act within the statutory period of 
3 months. under Section 30 of the Act. 

(Paras 7, 9, 11) 


(B) Tenancy Laws — Bombay Te- 
nancy and Agricultural Lands (Vidar- 
bha Region) Act (99 of 1958), Section 30 
(1) — Object of — Object is to give 
relief against termination of tenancy for 
non-payment of rent — Section 30 (1) 
embodies the same principle underly- 
ing Section 114, T. P. Act — The power 
under the former provision is obligatory 
while that under the latter. is ` discre- 


tionary. Consistently with this object 
the words “rent in arrears” in Section 
30 (1) and Section 2 (26) should be 


interpreted to include also the arrears 
of rent for a period prior to coming 
into force of Act. (X-Ref:— Section 2 
(26) and Section 2 (32)), (K-Ref:— T. P. 
Act (1882), Section 114), (Para 11) 

The definition of a ‘tenant’ in Sec- 
tion 2 (32) includes a person who is a 
protected lessee. Therefore, having re- 
gard to the nature of the definition of 
rent in Section 2 (26) of the Tenancy 


Act which is intended to refer to a 


consideration paid on account of use or 
occupation of the land it will also cover 
the concept of lease money as contem- - 
plated by the provisions of Berar Agri- 
cultural Leases Act. (Para 12) 
(C) Constitution of India, Art. 227 
— Order of Revenue Tribunal depriv- 
ing landlord of his accrued right to pos- 
session of land from tenant on a mis- 
conception of its own earlier order 
Order quashed under Article 227. 


Where the tenant had failed “to 
tender the arrears of rent within the 
statutory period of three months from 
the order of the Revenue Tribunal, no 
discretion is left with the tenancy au- 
thorities to grant the tenant any relief 
under Section 30 of the Tenancy Act 
and the landlord gets an accrued right 
to the possession of the land. If in such 
circumstances, the Revenue Tribunal on 
a misapprehension of the nature of the 
order passed by it on the earlier oc- 
casion dismisses the landlord’s applica- 
tion for possession thus depriving him 
of the accrued right, the error must 
be corrected | by quashing the order of 

passed by the Revenue Tribu- 
(Paras 13, 14) 
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' ORDER :— An important question 
which arises in this case and has been 
very elaborately argued is whether a 
Tahsildar in the exercise of the powers 
under Section 30 of the Bombay Te- 
nancy and Agricultural Lands (Vidar- 
bha Region) Act, 1958, hereafter refer- 
red to as the Tenancy Act, can make 
en order directing the : tenant to pay 
arrears of rent which had fallen due 
before the Tenancy Act came into 
force. The petitioners are the landlords 
of survey number 37/1, area 7 acres 34 


who died on 21-8-1957. 
puted that the petitioners, had a right 
to recover lease’ money in respect of 
the years 1954-55, 1955-56 and 1956-57. 
They had served a notice on 30-11-1959 
purporting to be one under Section 19 
of the Tenancy Act terminating the 
tenancy of the respondent-tenant in 
case he failed to pay Rs. 480 as lease 
money. No steps for obtaining posses- 
slon consequent on this termination 
were taken, but the - petitioners later 
gave another notice on 6-6-1960 calling 
upom the respondent to pay an amount 


of Rs. 72 as lease money for the year- 


1959-60. As this amount was not paid 
~ during the statutory period of 3 months 
the petitioners filed a proceeding for 
ejectment against the respondent. The 
Tenancy Tahsildar held that the res- 


pondent had failed to pay lease 
money for the years 1958-59, 1959-60 
and 1960-61 but that the petitioners 


‘ produce the 


were not entitled to recover lease 
money for the years 1954-55 to 1956-57 
which he determined at Rs. 72/- per 
year, because according to the Tahsil- 
dar, the right to recover this amount 
was barred by limitation. The Tahsil- 
dar then passed an order directing the 
respondent to pay the arrears of 3 
years, that is, 1957-58, 1958-59 and 1959- 
60, within a period of one year. 


Gy Cae The petitioners filed an ap- 
peal against this order. The appellate 
authority dismissed the appeal. The 
petitioners then filed a revision appli- 
cation before the Maharashtra Revenue 
Tribunal. The Maharashtra Revenue 
Tribunal held that the petitioners were 
entitled to recover the amount of lease 
money for the years 1954-55 to 1956-57, 
and therefore, made an order that an 
amount of Rs. 216/- on account of arm 
rears of rent for'3 years -should be 
paid within 3 months from the date of 
the order. Since the nature of is’ 
order has been a matter of controversy 
of the parties it is necessary re- 
operative part of this 
order, which is as follows: 


“For the aforesaid reasons I allow 
the revision application for the arrears 
of rent for three years and direct that 
the non-applicant shall pay Rs. 216/- 
for the arrears of rent for the three 
years, L e., 1954-55, 1955-56 and 1956-57 
within three months from the date of . 
this order failing which his A 
shall be liable to be terminated.” 


This order was passed on 2-9-1963. The 
respondent had claimed before the 
Additional Tahsildar that he had sent 
a money order which. was received by 
the post office at Deori on 3-12-1963, 
that is, after the expiry of the perlod 
of 3 months granted by the Maha- 
rashtra Revenue Tribunal and the Ad- 
ditional Tahsildar, therefore, held that 
there was no proper tender of the 
amount of rent on or before 2-12-1963, 
and consequently, the respondent was 
liable to be ejected from the land. An 
appeal against this order filed by the 
respondent was rejected and the Re- 
venue Tribunal also rejected the ap 
plication for revision filed by the res- 
pondent. The respondent had then fil- 
ed a petition being Special Civil Ap- 
plication No. 906 of 1965 in this Court 
and it was contended in that petition 
that there was a proper tender of the 
rent as directed by the Tribunal and 
that the Revenue authorities had no 
power to terminate the tenancy in res- 
pect of the arrears of lease money due 
for the period prior to the coming into 


- force of the Tenancy Act. This Court, 


however, without disturbing the find- 
ing that the amount as ordered by the 
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Tribunal by its order dated 2-9-1963 
was not paid or tendered within the 
prescribed period of 3 months remand- 
ed the revision application to the Maha- 
rashtra Revenue Tribunal “for giving 
a fresh hearing to the parties with 
respect to what would be the proper 
consequential order which can be pas- 
sed in accordance with law on the 
facts of the present case”. It appears 
that it was contended in that petition 
that even though the tenant had fail- 
ed to pay arrears as ordered by the 
Maharashtra Revenue Tribunal an order 
for possession could not be made in 
favour of the petitioners. 


3. When the revision application 
was re-heard by the Maharashtra Re- 
venue Tribunal, the Tribunal took the 
view that the order passed on 2-9-1963 


was without jurisdiction and that the 
respondent could not be evicted for 
non-compliance with that. order. This 


view was taken on the basis of a deci- 
sion of this Court in Shantabai v. 
Maharashtra Revenue Tribunal, Nag- 
pur, Spl. Civil Appln. No. 544 of 1963, 
D/- 13-1-1965 (Bom). The Maharashtra 
Revenue Tribunal, therefore, allowed 
the revision application filed by the 
respondent and rejected the application 
of the petitioners for possession. It is 
this order which -the petitioners are 
now challenging in this petition. 


4. It is contended by the learned 
counsel appearing on behalf of the peti- 
tioners that the Maharashtra Revenue 
Tribunal has misapprehended the nature 
of the order passed by the same Tribu- 
nal on 2nd September 1963. According 
to the learned counsel for the peti- 
tioners the order passed on 2nd Septem- 
ber 1963 was not one directing termi- 
nation of tenancy for non-payment of 
rent for the years prior to the coming 
into force of the Tenancy Act, but that 
it was in substance an order made 
under Section 30 of the Tenancy Act 
which had the effect of modifying the 
order made by the Tahsildar who had 
directed the tenant to pay arrears of 
rent only with respect to 3 years. The 
learned counsel contends that the deci- 
sion of the Maharashtra Revenue Tri- 
bunal dated 2nd September 1963 does 
not fall within the rule laid down in 
Shantabai’s case. 


5. It is however, vehemently 
contended by the learned counsel on 
behalf of the respondent tenant that 
the order passed -by the Maharashtra 
Revenue Tribunal on 2nd September 
1963 in terms directs that the tenancy 
respondent was’ liable to be 


terminated in case he failed to pay ar-. 


rears of rent for the 3 years specified 
therein and as such the orders squarely 


-eree from the Civil Court 
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fall within the rule laid down in Shanta- 
bai’s case and the Tribunal was, there- 
fore, justified in holding that such an 
order for termination of the tenancy 
was without jurisdiction. It is contend- 
ed on behalf of the respondent that 
the petitioners wanted to terminate the 
lease of the respondent for non-pay- 
ment of lease money for the years 
prior to the coming into force of the 
Tenancy Act and that they were not 
entitled to do so having regard to the 
decision in Shantabai’s case Spl. Civil 
Appln. No. 544 of 1963, D/- 13-1-1965 
(Bom). The learned counsel has re- 
ferred to two other decisions of this 
Court in which Shantabai’s case was 
followed. These were Umeshchandra 
Sundarsa Jain v. Maharashtra Revenue 
Tribunal, Spl. Civil Appln. No. 258 of 
1964, D/- 23-4-1965 (Bom) and Sitaram 
v. Maharashtra Revenue Tribunal, Spl. 
Civil Appln. No. 1051- of 1956, D/- 19-7- 
1968 (Bom). 


6. In order to decide the rival 
contentions which have been vehement- 
ly „argued, before referring to the pro- 
visions of the Tenancy Act it is neces- 
sary to refer to the decision in Shanta- 
bai’s case, Spl. Civil Appln. No, 544 of 
1963, D/- 13-1-1965 (Bom). ïn that 
case the landlord had obtained a de- 
against a 
tenant for arrears of lJease-money for 
the years 1955-56 and 1956-57. The 
tenant was also in arrears of lease- 
money for the year 1957-58 for which 
also a decree was obtained from the 
Civil Court. The tenant continued to 
be in arrears of lease-money for the 
years 1958-59 and 1959-60 and a notice 
under Section 19 (1) (1) (a) (i) of the 
Tenancy Act was issued by the land- 
lady. This notice called upon the 
tenant to pay the arrears of the amount 
due under the decrees together with 
costs and- also rent of the field for the 
year 1958-59. As the tenant did not 
pay the amounts demanded in spite of 
this notice an application for posses- 
sion was filed on 6th March 1961. The 
Tahsildar passed an order that the 
tenant: shall pay all the arrears of rent 
to the landlady failing which his tenancy 
will stand terminated. This order call- 
S upon the tenant to pay the amounts 

in respect of which the landlady had 
already obtained decrees. The tenant 
appealed against this order and the 
appellate authority after recalculating 
the amounts due in respect of the 
periods for the years 1955-56 to 1959-60 
called upon the tenant again to make 
the payment within the period of 30 
days. The landlady filed a revision ap- 
plication against this order and the Tri- 
bunal remanded the matter to the Tahsil- 
dar for a fresh decision according to law. 
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The Tribunal’s order was then challeng- 
ed by the landlady by a petition in this 
Court and while disposing of this peti- 
tion this Court observed that the liabi- 
lity by way of arrears of lease-money 
had merged into the decrees passed 

the Civil Court and that under the pro- 
visions of Section 19 of the Tenancy Act 
there was no right. in the landlord to 
determine the tenancy of a tenant for 
nonpayment of rent in respect of the 
period in dispute inclusive of the year 
1957-58. The decision with regard to 
the right of the landlord under Sec- 
tion 19 was stated thus in the judg- 
ment: 

“Tt ig thus clear that so far as ter 
mination of the tenancy for nonpay- 
ment of rent is concemed, the landlord 
is entitled to issue a notice under Sec- 
tion 19 of the New Tenancy Act in res~ 
pect of the years 1958-59 and onwards, 
and not with respect to anterior period. 
The notice given by ‘the petitioner in 
this case undoubtedly calls upon the 
respondent to pay arrears for. the years 
for which she had already obtained de- 
crees and also the arrears of the years 
1958-59 and _1959-60. If the notice 
given is valid so far ‘as its result of 
terminating the tenancy for nonpay- 
ment of rent is concerned, it was only 
in respect of-nonpayment for the years 
1958-59 and 1959-60. Thus, the ques- 
tion that will fall for consideration be- 
fore the Naib-Tahsildar will be whe 
ther the respondent was in arrears of 
rent for the years 1958-59 and 1959- 
60, and if he is found to be in arrears 
to fix the time according to law for 
payment of those arrears. After that 
time is fixed, the tenant’s liability for 
payment of the arrears for these two 
years will arise and the legal consequ- 
ence for nonpayment within the time 
allowed in such an order by the Naib< 
Tahsildar will follow.”, 


Thus the order of remand was noft 


interfered with. It is true that in 
view of this decision which has not 
been departed from so far in this 


Court the petitioners were not entitled 
to terminate the lease of the respon- 


. Gent in respect of the arrears of lease- 


money for the years prior to the com- 
into force of the Tenancy Act. 

7. The crucial question, however, 
which falls for determination in this 
case is whether the petitioners have in 
fact terminated the lease for nonpay- 
ment of arrears of rent for the years 
prior to the coming into force of the 
Tenancy Act or whether the order pass- 
ed by the Tribunal on .2nd September, 
1963 was in effect and in substance an 
order passed in a proceeding properly 
instituted after proper and legal termi- 
nation of tenancy in the exercise of. the 


‘quiry in which it was competent 
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powers under Section 30 of the Tenancy 
Act. If what has been done by the 
petitioners was to terminate the tenancy 
for nonpayment of arrears of rent for 
periods prior to coming into force 
of the Tenancy Act there would really 
be no case for interference with the 
order passed by the Maharashtra Reve- 
nue Tribunal. As already stated, the 
rival contentions of the learned 
counsel are really based on the manner . 
in which the Tribunal has worded its 
order passed on 2nd September 1963. 
According to the learned counsel for the 
petitioners, this order has the effect of 
modifying the earlier order of the Tah- 
sildar, dated 28th March 1962, by which 
he directed payment of the arrears of 
rent for the years 1957-58, 1958-59 and 
1960-61, while according to the learned 
counsel for the respondent it is in 
effect an order directing the tenancy 
of the respondent to be terminated for 
nonpayment of arrears of rent for the 
years 1954-55 to 1956-57. I have already 
stated that the petitioners had.taken no 
steps for obtaining possession conse- 
quent on termination of tenancy 


“their notice dated 30th November 1959. 


Indeed, now in view of the decision: in 
Shantabai’s case this notice would be 
ineffective because the notice which was 
given on 30th November, 1959 purport- 
ed to terminate the tenancy for nonpay- 
ment of lease-money for the years 1954- 
55 to 1957-58. The second notice how- 
ever, which was issued on 6th’ June 
1960 terminating the tenancy of the 
respondent for nonpayment of rent for 
the year 1959-60, was perfectly legal and 
operative notice. It is on the basis of 
the termination of tenancy by this no- 
tice that. the proceeding for eviction 
and for obtaining possession from the 
hed ee was initiated by the ` land- 
o . 


8. When this application for pos- 
session came before the Additional Tah- 
sildar the manner in which the. Tahsil- 
dar had to deal with this application 
was regulated by. the provisions of S. 36 
(3) and S. 30 of the Tenancy Act. Under 
Section 36 (3) he had to make an ae 
‘or 
him to go into the question of legality 
of the notice, but if no effective chal- 
lenge could be made to the notice issu- ` 
ed on 6th June 1960 and there was an 
effective termination of tenancy by this 
notice, then the Tahsildar had to exer- 
cise his statutory power under Section 
30 of the Tenancy Act to give time to 
the tenant to pay arrears of rent with- 
in the statutory period of 3 months. 


‘No controversy seems to be now possi- 


ble on the question that the termination 
consequent on which a claim for posses- 
sion is made by the landlord is brought 
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about by the notice under Section 19 
and that Section 30 of the Tenancy Act 
does not deal with any power of the 
Tahsildar to make any order as’ to termi- 
nation of tenancy. If any authority for 
this proposition is necessary it is to be 
found in the decision of the Supreme 
Court in. Rajaram v. Aba Maruti, 1962 
Nag LJ 256 = (AIR 1962 SC 753) in 
which the Supreme Court was dealing 


-with the provisions of Sections 14 (1), 25 


(1) and 29 (3) of the 1948 Tenancy Act 
which correspond respectively to the 
provisions of Sections 19 (1), 30 (1) and 
36 (3) of the 1958 Tenancy Act. Refer- 
ring to the scheme of Sections 14 and 
25 of the 1948 Tenancy Act their Lord- 
ships of the Supreme Court observed in 


para 7 of the judgment as under:— 


“Under Section 14 on.the default In 
payment of a year’s rent occurring, the 
landlord may, if he so chooses, bring 
the tenancy to an’ end by giving the 
prescribed notice. If the tenancy is 
terminated, the tenant has, of course, 
no right to hold the land. The land- 
lord would then be entitled to recover 
possession of the land from him. In 
view, however of Section 29 (2), 
landlord cannot do so except by an 
application made to a Mamlatdar for 
the purpose. Now when such an appli- 
cation is made in a case where the 
tenant has been in default for not more 
than’ two. years, Section 25 (1) would 
have to be applied and the Mamlatdar 
would have to give the tenant a chance 
to pay up and thereby annul the ter- 
mination of the tenancy brought about 
under Section 14.” 


Same is the position under Section 
19 of the 1958 Tenancy Act. The ter- 
Wination of tenancy is brought about 


tby a notice under Section 19, but there 


is a bar to obtain possession by the 
landlord created by Section 36 (2) of 
the Tenancy Act and he has, therefore, 
to approach the Tahsildar for ejecting 
the tenant. It is in such a proceeding 
for ejectment that the Tahsildar exer- 
cises his statutory power under Section 
30 with a view to grant a relief to 
the tenant against termination of 
tenancy. This position is 
clear by the opening words of Section 
30 of the Tenancy Act which are as 
follows: 

“30 (1) Where any tenancy of any 
land held by any tenant is terminated 
for nonpayment of rent and the landlord 
files any pro to eject the tenant, 
the Tahsildar shall call -upon the 
tenant to tender to the ,vandlord the 


If this is then the true nature of 
the proceedings and the powers of the 
Tahbsildar, it is difficult to accept 
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arrears related to the period prior 


also made, 


the 
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contention that the order of the Maha- 
rashtra Revenue Tribunal passed on 
2nd September 1963 had the effect of 
termination of tenancy of the respon- 
dent for nonpayment of arrears of rent 
for the period prior to the coming into 
force of the Act. The order of the Tri- 
bunal is unfortunately improperly word- 
ed, but merely because’ the Tribunal in 
its order, dated 2nd September 1963, has 
stated that otherwise the tenancy will 
be liable to be terminated it cannot have 
the effect of overriding the statutory 
right which the petitioners had already 
exercised by giving the notice dated 6th 
June, 1980. - 


9. If the different stages through 
which this application made by the land- 
lords for . possession had passed are 
looked at, it is clear that they have 
throughout made a grievance of the 
fact that they were entitled to posses~ 
sion because the tenancy of the tenant 
had been validly terminated by the no- 
tice, dated 6th June, 1960 and when 
after the order directing the tenant to 
pay only arrears in respect of 3 years 
was- made by the’ Tahsildar they chal- 
lenged that order by an appeal and by a 
revision application before the Tribu- 

nal they’ were agitating denial of their 
right to possession, because, according to 
them, the Naib-Tahsildar should have 
made an order directing the tenant to 
pay the entire arrears due up tọ the 
date of the order of the- Naib-Tahsildar. 
It is in the light of these facts that the 
order of the Maharashtra Revenue Tri- 
bunal dated 2nd September 1963, must 
be read and the only irresistible con- 
clusion which is possible in the instant 


- case is that the Tribunal has modified 


the order passed by the Tahsildar and 
had called upon the tenant to pay ad- 
ditional arrears though no doubt those 
to 
the coming into force of the Tenan 
Act. ; 


10. It Is at this stage that it is 
contended by the learned counsel: for 
the respondent that even assuming that 
the power which the Tribunal was ex- 
ercising was the power of the Tahsil- 
dar under Section 30 it was not open 
to it to do so in respect of the arrears 
of lease-money for the period prior to 
the coming into force of the Tenancy 
Act. The argument is that the respon- 
dent was a protected lessee prior to 
coming into force of the Tenancy Act 
and that he was liable to pay lease- 
money and since lease-money cannot be 
said to be synonymous with ‘rent’ as 
the term is used not only in Section 2 
(26) but also in Section 30 of the 
Tenancy Act, the power under Section 
30 to direct the tenant to pay arrears 
of rent could not be exercised in respect 
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of lease-money due for the period prior 
to coming into force of the Tenancy Act. 
Another limb of the same argument is 
that where the legislature wanted to 
Incorporate in the Tenancy Act rights 
of the parties under different enactments 
a specific reference has been made to 
those enactments and a reference is 
made .to Section 5 of the Tenancy Act 
fin which certain provisions of the 
Transfer of Property Act are made 
applicable to the leases governed by 
the Tenancy Act and it is, there- 
fore, contended that in the absence 
of any reference to the provisions of 
Berar Regulation of Agricultural Leases 
Act in the Tenancy Act or in the. ab- 
sence of any specific reference to the 
lease-money or the right to recover 
lease-money in the Tenancy Act the 
power under Section 30 cannot be so 
exercised as to indirectly convert the 
proceeding for ejectment into a proceed- 
ing for recovery of arrears of lease- 
money which were due under the 
Leases Act, and therefore, the provisions 
as they are must alone be given effect to. 
If the order passed by the Maharashtra 
Revenue Tribunal on 2-9-1963 falls with- 
in the jurisdiction of the Tenancy autho- 
rity under Section 30 of the Tenancy 
Act, then that order could not be said 
to be without jurisdiction and that 
order would fall under Section 30 (1) of 
the Tenancy Act, if power could be 
spelt ‘out under that provision which 
could enable the Tahsildar or the ap- 
pelate authority or the revisional autho- 
rity exercising power under that sec- 
tion to direct payment of arrears to 
the landlord in respect of the period be- 
fore the coming into force of the 
Tenancy Act. It cannot be disputed 
that the power under Section 30 can 
be so exercised as to call upon the 
tenant to tender the landlord the rent 
in .arrears. 


11. While it cannot be seriously 
disputed that the phrase “rent in 
arrears” includes arrears after the com- 
ing into force of the Tenancy Act, the 


question which is required' to be decid- 


ed for the purposes of the present case 
Is whether these words take wi 
their sweep the arrears for the period 
prior to the coming into force of the 
Tenancy Act. The words “rent in 
arrears” are not in any way qualifi 
and given their natural meaning these 
words will obviously include rent 
which has not been paid by the tenant 
to the landlord. But what the learn- 
ed Counsel for the respondent contends 
fs that the lease-money which was not 
paid by the protected lessee to the 
landlord cannot be said to be rent with- 
in the meaning of the word as it is 
used in the Tenancy Act and a refers 


A.L R. 
ence is made to the definition of rent 
in Section 2 (26) of the Tenancy Act, 
but before a reference is made to the 
definition it is necessary to refer to 
the object of Section 30 (1). The obf 
ject of Section 30 (1) is to give relie 
against termination of tenancy for non- 
payment of rent and the principle em- 
bodied in that section is the same prin- 
ye as is: embodied in Section 114 of 









Property Act a discretionary power is 
y in Court, under Section 30 o; 
e 


lease money payable by the protected 
lessee, which is the defini- 
tion section itself starts with the words 
“unless the context requires otherwise” 
and the scheme of Section 30 (1), there- 
fore, cannot be left out of consideration 


notice, that is, arrears up to the date`% 
making of the order and it is not possi- 
ble for me to find any reason why if 


tinue in possession could not be put to 
terms by directing him to pay arrears 
even in respect of the period before the 
coming into force of the Tenancy Act. 


12. The words used în Section 
114 of the Transfer of Property Act 
were “rent in arrears.” Apart from 
the principle which is contained in 
these two provisions, namely, Section 
30 of the Tenancy Act and Section 114 
of the Transfer of Property Act, even 
the phraseology used in them is . also 
the same. It may not be out of place 
to refer to the view which has been 
taken with regard to Section 114 of the 
Transfer of Property Act that the 
words “rent in arrears” include arrears 
the recovery of which has become bar- 
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red by limitation. In Gurpur Vamana 
Pai v. Venkatu, AIR 1936 Mad 116, it 
has been held that the words “arrears 
of rent” are vide enough to cover a 
rent which is even barred’ by limita- 
tion. This decision was later followed 
by a Division Bench of the same Court 
in Janab Vellathi v. Smt. K. Kadervel 
Thayammal, AIR 1958 Mad 232 in which 
the Division Bench held that when 
granting the extraordinary relief against 
forfeiture the Court has jurisdiction to 
decree time-barred arrears also where 
it is fully warranted by considerations 
of justice, equity and good conscience 
under which the relief against forfeiture 
is granted. A reference may also be 
made to a decision of the Calcutta High 
Court in Dhurrumtolla Properties Ltd. 
v. Dhunbai, AIR 1931 Cal 457 in which 
the Calcutta High Court observed: 


“The argument that the words 
mean the rent claimed in the sult and 
not rent which had accrued due since 
the determination of the tenancy by 
the notice to quit, up to the date when 
the application for ejectment is heard 
is acceptable.” 


The word “rent” is defined in Sec- 
‘ase 2 (26) of the Tenancy Act as -fol- 
ws: 


“2 (26) ‘rent’? means any considera- 
tion, in money or kind or both, paid 
or payable by a tenant on account of 
the use or occupation of the land held 
by. him but shall not include the ren- 
dering of any personal service or 
labour.” 


The contention that this definition 
cannot be extended to cover lease 
money due under the provisions of the 
Leases Act cannot be accepted. It is 
true that the provisions of the Leases 
Act used the word lease money $ 
“lease money” was defined in Section 2 
(i) of the Leases Act as meaning any- 
thing that is payable to a landholder 
in money or kind by a lessee for the 
right to use land. It must be appreciat- 
ed that the Leases Act was in force 
only in the four districts of Berar and 
the other four districts which are also 
now governed by the provisions of the 
Tenancy Act. were then governed by the 
provisions of Madhya Pradesh Land 
Revenue Code, 1954. Chapter XIV of 


that enactment dealt with tenants and 


the provisions of that Chapter dealt 
with the liability of the occupancy 
tenants to pay rent used the word 
rent as is clear from the provi- 
sions of Sections 173 and 178 of that 
Code. With regard to other tenants 
also the word used was rent as will be 
clear from the provisions of Sections 


181, 182 and 183 of that Code. Section . 


181 raised a presumption that if rent 
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includes a person who jis a 
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was due, every payment by a tenant to 
the tenure-holder shall, ess 

tenant otherwise agreed in writing, be 
presumed to be a payment on account 
of the rent. Section 182 had cast an 
obligation on the tenure-holder to “give 
a written receipt for the amount of rent 
at the. time when such amount is receiy= 
ed by him.” Section 183 provided for 
a penalty if the tenure-holder “fails to 
give a receipt as required by Section 
182 or receives by way of rent any 
amount in excess of the rent payable 
under the Code.” The definition of 
rent in Section 2 (26) of the Tenancy 
Act defines rent as any consideration 
which was paid or payable by the 
tenant on account of use or occupation 
of the land held by him and it obvious- 
ly has the same meaning as it had 
under the aforementioned provisions. The 
word “tenant” is defined in Section 2 
(32) of the Tenancy Act -and it includes 
a person who holds land on lease and 








protected 

consideration in money 
or kind or both paid or payable by a 
protected lessee on account of use or 
occupation of land held by him.........” 
Having regard to the nature of the 
definition of rent in Section 2 (26) of 
the Tenancy Act, therefore, which 
intended to refer to a consideration paid 


fore, taking this view of the matter the 
arrears of lease money which is noth- 
ing else but rent payable by the pro- 
tected lessee but were not paid and 
could be 


was without jurisdiction. 


13. It is then contended that this 
Court: should not interfere with the order 
of the Tribunal in the exercise of its 
discretionary powers under Article 227 
of the Constitution of India, because the 
tenant has bona fide made an attempt 
to pay off the arrears as ordered by. the 
Maharashtra Revenue Tribunal by the 
order, dated 2-9-1963. It is not possi- 
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ble to accept this submission. Even this 
Court has confirmed the finding on the 
earlier occasion when the matter came 
to be placed before this Court that the 
amount was not tendered during the 
statutory period of 3 months granted by 
the Maharashtra Revenue Tribunal. It 
is difficult to appreciate how a question 
of bona fides really becomes material 
The fact remains that it has now been 
decided that there has been no tender 
within three months:of the order of 
the Maharashtra Revenue Tribunal and 


on failure of the tenant to so tender 


the amount he has deprived himself of 
the relief which he was entitled to in 
view of Section 30 of the Tenancy Act. 
There is, therefore, hardly any discre- 
tion left with the tenancy authorities 
and the only order that could follow 
would be an order for possession. If 
that was the nature of the right which 
had accrued in favour of the landlord 
and if the landlord has been deprived 
of that right by the Revenue Tribunal 
by the impugned order on a misappre- 
hension of the nature of the order pass- 
ed by the Tribunal on’ the earlier occa- 
sion that error must be corrected 


14. The result, therefore, is that 
the impugned order passed by the 
Maharashtra Revenue Tribunal on 4th 

March 1968 is quashed and ‘the orders 

passed by the Special Deputy Collector 

and the Additional Tahsildar are restor- 
ed. As the impugned order has now 
been quashed the landlords would be 
entitled to be restored to possession, as 

I am now informed that the tenant is 

now in possession. 


15. In the circumstances of . the 
case there will be no order as to costs. 
Order quashed. 
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WAGLE AND MALNVANKAR, JJ. 
Amin Abdul Kadar Murtasa, Ap- 
pellant v. Jivraj Otmal Ratnagiri Bhagi- 
dari, a firm,-and others, Respondents. 
A.F.O.D. No. 258 of 1970, D/- 22-2- 
1971, against decision of J.B. Mangsule, 


Civil J., Sr. Division at Ratnagiri in Spl. 


Darkhast No. 1 of 1969, 


Civil P. C. (1908), Section 145 — A 
surety, who had executed a surety bond 
for satisfaction of a decree that might 
be passed by the Court, is not ipso facto 
discharged upon passing of a consent 

- decree, i such a consent decree 
js not the result of any fraud 
or collusion between the plaintiff and 
the defendant and if no prejudice is 
caused to the surety. The provisions 
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or the principles of Sections 133 and 
135, Contract Act will not apply to 
such a case. (X-Ref: Contract Act 
(1872), Sections 133, 135) AIR 1939 
Bom 23, Overruled; Case law refer- 
red. (Paras 13, 14) 
Cases Referred: Chronological Paras 
(1961) AIR 1961 Ker 312 (V 48) = 
1960 Ker LJ 682, Chakkuny v. 
Viswanatha Iyer 
(1939) AIR 1939 Bom 23 (V 26) = 
40 Bom LR 989, Parvatibai v. - 
Vinayak 
(2935) AIR 1935 Nag 16 (V 22) al 
31 Nag LR 172, Kabiruddin v. 


Debisingh 
(1933) AIR 1933 Mad 309 (V 20) = 
ILR 56 -Mad 625, Annadana 
Jadaya v. Konammal 10 
(1932) AIR 1932 Bom 168 (V 19) = 
a eee 167, Keshavlal ve 


agg AIR 932 Cal 858 (V 19) = 
ILR 59 Cal 1450, Jia Bai v. Johar- 
mull Bothra 


(1931) AIR 1931 Bom 55 (V 18) = 


32 Bom LR 1394, Haji Ahmed 


Karim v. Maruti Ravii 8,9 
(1930) ATR 1930 Bom 122 (V 17) = 
et Bom LR 1442, Mahomedalli 
7,8 


Lakshmibai 
(1894) 1894 Bad PJ 25, Shivappa . 
v. Nagappa 


C. R. Dalvi, for Appellant; K. J. 
a eR for Respondents 1 (a).and 

WAGLE, J.:— -Special Civil Suit 
No. 3 of 1967 was filed by the respon- 
dent-firm for recovery of an amount 
of Rupees 22,717.12 and costs with 
interest at 12 per cent. per an=- 
num from the date of suit till recovery. 
The defendant put in contentions dis- 


- puting the claim of the plaintiff. After 


filing the suit, an application for attach~= 
ment before judgment under Order 38, 
Rule 5 of the Civil Procedure Code was 
made by the plaintiff. The property 
was attached but the attachment was 
remoyed as the defendant furnished 
security in the shape of a surety bond 
executed by the present appellant agree- 
ing to hold himself liable ‘for the de- 
T a a A ee 
5 l- 


2. Subsequently on November 
14, 1968 a consent decree was made 
by the trial Court for Rs. 22,717.12, 
costs of the sult and interest at 12 
per cent, per anntim but subject to a 
condition that if payments were made 
as detailed in the terms of compromise, 
the decree was to be entered as satis- 
fied provided the amount of Rs. 20,000/- 
was paid. After this decree was made, 


. the respondent firm made an applica~ 


tion for execution and 


Pros 
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perty of the appellant-surety attached 
on September 9, 1969. On October 8, 
1969 the attached property was order- 
ed to be sold for satisfaction of the de- 
cree. Against this order for sale, the 
appellant-surety filed the present appeal. 


3. When this matter. reached 
hearing before Vaidya, J., one point 
was placed before the learned Judge, 
namely that there is a conflict of deci- 
sions of two Division Benches of this 


Court. The learned Judge having found - 


that the conflict exists referred this 
matter to a Division Bench. The point 
Ín respect of which a conflict was 
shown to exist was whether by reason 
of the. fact that a decree by a compro- 
mise was made, the surety who had 
agreed to pay the decretal amount was 
discharged. 


4, Mr. Dalvi appearing for the 
appellant contended that although in 
strict terms a surety bond executed in 
favour of the Court would not be 
covered -by Sections 133 and 135 of the 
Contract Act, still this Court has held 
that the principles embodied in Sec- 
tions 133 and 135 of the Indian Con- 
tract Act would apply. It was urged 
by him that the surety could not be 
expected to anticipate that the plain- 
tiff and the defendant would settle the 
claim and that the defendant would 
submit to a decree the liabi- 
lity from himself to the surety. The 
fact that the decree was by compro- 
mise was, 
variation of the original terms of the 
surety bond and necessarily therefore 
if the principles of Sections 133 and 135 
of the Contract Act applied, the surety 


was entitled to contend that he was 
discharged. 
5. In support of his contention 


fhat the principles embodied in Sec- 
tions 133 and 135 of the Indian Con- 
tract Act applied to the surety bond 
executed in favour of the Court, re- 
Hance was placed by Mr. Dalvi on 
Parvatibai v. Vinayak, 40 Bom LR 989 
im (AIR 1939 Bom 23). The facts of 

case were as follows: The de- 
fendant in the suit offered two sureties 
who executed bonds to the Court for 
securing the payment of mesne profits 
for two years. Against the decree 
made in the suit, an appeal was filed 
by the defendant. A stay of execution 
by offering fresh security was also ob- 
tained by the defendant-appellant. 
After the appeal was dismissed an exe- 
cution was sought by the decree-hol- 
der for mesne -profits against the ori- 
ginal sureties. A contention was taken 
by sureties that they were discharged. 
Broomfield, J., while considering this 
question observed that although having 
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according to Mr. Dalvi, a` 


[Prs, 2-6] Bom. 89 


regard to the definitions in Section 126 
of the Indian Contract Act, Sections 
133, 135 and 139 cannot apply in terms 
to a transaction of the type, where 
the bond is given to the Court, it does 
not follow that the principles underly- 
ing those provisions should not be ap- 
plied mutatis mutandis. The learned 
Judges then held that this was a case 
in which the Court was itself respon- 
sible for a change in the situation 
which materially affected the position 
of the first sureties under the terms 
of their surety bonds and held that the 
sureties were discharged. Mr. Dalvi 
placed great reliance upon this case to 
urge that the two points which were 
decided in. this case satisfactorily esta- 
blished, firstly that the principles of 
Sections. 133 and 135 of the Contract 
Act applied to a surety bond executed 
in favour of the Court and secondly 
that if there is a variance between the 
terms of. the surety’ bond and the ul- 
timate order that is passed, there is 
ground to hold that the sureties are. 
discharged. But one circumstance that 
has to be considered in addition to 
these two factors is that the learned 
Judges held in that case that the surety 
was adversely affected by the course 
of action taken by the Court itself and 
that this adverse effect was to the pre- 
judice of the surety. - 


6. This point, however, whether 
a surety is discharged upon a compro- 
after a surety bond is executed 
by a third person for satisfaction of a 
decree by Court has been dealt with 
on several occasions by this Court and 
by the other High Courts. The earliest 
decision on this point of this Court is 
to be found in Shivappa bin Gurlingapa 
v. Nagappa bin Shivapa Kudrimoti, 
(1894) Bom PJ 25. Jardine, J., observ- 
ed in this decision as follows:— 


. “It is argued that the bond being 
conditioned as to what the Court might 
adjudge, that verb excluded a decree 
passed on consent, and therefore that 
the decree passed is beyond its pur- 
view. We do not think, however, that 


-we ought to limit the meaning in this 


manner. It is matter of notoriety that 

many suits are terminated by consent 

decrees, and we cannot hold that. the 

creditor’s taking the usual advantage of 

the debtor’s consenting to the claim was 

oe with the terms of the 
n ” 


Ranade, J., while concurring with ‘the 
order proposed by Jardine, J. observed 
as follows: 

“The adjudication by the Court is 
only a means to an end, and in the 


„absence of fraud there is nothing to 


prevent a judgment-debtor obtaining a 
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consent decree and saving costs, or, as 
. in this case compromising his credi- 
tor’s claim.” 

The observations of the learned Judges 
are clear enough to indicate that tha 
words “a decree to be made by the 
Court” would also include a decree by 
consent between ‘the plaintiff and the 
defendant, 2 


T. The next judgment on the 
point which is the subject-matter of 
conflict between two Division Benches 
is Mahomedalli v. Lakshmibai, 31 Bom 
LR 1442 = (AIR 1930 Bom 422). 
The facts of this case were that 
in a suit to recover money, at- 
tachment before judgment was obtain- 


ed by the plaintiff, and the husband of. 


the respondent stood surety and exe- 
cuted a bond in form 6 to App. F, Civil 
Procedure. Code. Subsequently the "plain- 
tiff and defendant arrived at a com- 
promise under which the amount in 
dispute was agreed to be paid in month- 
ly instalments. The question was whe- 
ther in view of these terms of com- 
promise the surety was discharged. 
The learned Judges of the Division 
Bench did not agree on the first point 
whether by reason of the fact that the 
decree was passed by consent it 
followed ipso facto that the surety was 
discharged. It was o by Kemp, 
Acting, C. J. that the correct test to 
apply to that case was whether the 
compromise which was subsequently 
embodied in the decree was in the con- 
templation of the plaintiff and the 
surety when the latter became a surety. 
But in the application of the test the 
learned Judge did not hold that that 
would be a sufficient ground for hold- 
ing that the surety was discharged. It 
was observed that it would be nine 
months before the surety’s liability was 
extinguished by reason of the compro- 
mise decree and that during those nine 
months the position of. the judgment- 
debtor might have altered very much for 
the worse. It was further observed that 
the surety’s rights against the debtor were 
prejudiced by the compromise and that 
therefore such a compromise was not 
contemplated when the surety bond 
was given by the surety. Blackwell, J., 
agreed with Kemp Ag. C. J. on this 
point and they held that the rey 
was discharged. One thing to 
noticed in this connection is ee 
by the mere fact that there was a 
compromise, the learned Judges did not 
hold that the surety was discharged, 


8. The third case on the point 
and the case on which a conflict was 
considered by Vaidya, J., was 
med Karim v. Maruti Ravji, 32 Bom 
LR 1394 = (AIR 1931 Bom 55). A 
similar~ point had arisen in this case 
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Haji Ah- - 
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whether a surety. was discharged by; - 
reason of the fact that the decree was 
not in invitum but it was passed by 
consent. Madgavkar, J., who delivered 
the judgment of the Bench observed as 
follows : 

“The first question In these cases, 


in our opinion, is whether a compro- 


mise as such is or is not excluded unden 
the terms of the surety-bond. That 
must be a question of fact in each case.” 
The opinion of the Division Bench aften 
considering the question was as fol. 
lows :— i 

“It follows on this view that a com- 
promise as such is not explicitly or 
implicitly outside the the 
surety bond in this case. í 
The position, therefore, was that a com- 
promise could not be excluded from 
the term “a decree of the Court” to be 
found in the surety bond. We find on 
going through the decisions of the two 
Division Benches in 31 Bom LR 1442 = 
(AIR 1930 Bom 122) and 32 Bom LR 1394 
=æ (AIR 1931 Bom 55) that there is in 
fact no such conflict on .this point. An 
opinion. was expressed by Kemp Ag 
C. J., but that opinion was personal to 


the construction of the surety bond 
whether the surety is ged og 
continues to be liable, , 

9. The Calcutta High Court In 
Jia Bai v. Joharmull Bothra, ILR 59 
Cal 1450 = (AIR 1932 Cal 858) con- 
curred with the decision in 32 Bom LR 
1394 = (AIR 1931 Bom 55). Rankin 
C. J. while considering this point ob- 
served at page 1461 (of ILR Cal) = 
{at page 863 of AIR) as follows :— 


“In this appeal, we have been refer- 
red to the decision in 32 Bom LR 1394 
= (ATR 1931 Bom 55). In that case, a 
Division Bench of the Bombay High 
Court, in a judgment with which I 
fully agree, as I do with the judgment 
of Lord- wnn J... in the present 
case, examined the terms of the surety 
bond which said that, in case the defen- 
dant failed to pay the decree. ‘I bind my- 
self to pay any sum upto Rs. 3,000/- ac- 
cording to the orders of the Court’. 
The Bombay High Court held tha 
the bond in that form was just as ap- 
plicable to a consent decree as to any 
other ......... «. Assuming that the con- 
sent decree is not in anywise fraudulent, 
it is just as much within the terms of 
such a bond as any other decree and 
indeed it strikes one as rather surpris- 
Sing that the ordinary form of a bond 
in a case under Order XIV should not 
be supposed to cover the case of a con- 
sent decree”, 


ne72 “~. 
10. Similarly in Annadana Jadaya 

vy. Konammal, ILR 56 Mad 625 = (AIR 
1933 Mad 309) the Madras High Court 
held that the consent order had not the 
effect of releasing the surety. Of course, 
on facts it was held that the surety 
was discharged because time was given 
to the judgment-debtor to pay which 
had materially affected the rights of 
the surety. In Kabiruddin v. Debisingh, 
AIR 1935 Nag 16, the Nagpur High 
Court expressed itself as follows: 


“A consent decree is not any the 
fess a decree because it is agreed to by 
the parties to the suit, and though for 
certain limited purposes it is treated on 
the same footing as the agreement it- 
self, the rules of contract do not ap- 
ply in their entirety, nor do those of 
tort. Where therefore a surety under- 
takes to be bound by such decree or 
order as may be passed by the Court, 
he undertakes to be bound by a con- 
sent decree as well as by one after 
contest.” 


IL Similarly the 
Court in Chakkunny `v. Viswanatha 
lyer, AIR 1961 Ker 312, also held 
that a consent decree would be includ- 
= in the expression “decree passed by 

urt”. 


Kerala High 


12. On the point, therefore, whe- 
ther a consent decree would be includ- 
ed within the expression “a decree to 
be passed by the Court”, the decisions 
of the Calcutta High Court, Madras 
High Court, Nagpur High Court as it 
then was and the Kerala High Court are 
consistent and in agreement with the 
decisions of Court. Obviously 
therefore there is no substance in the 
contention advanced by Mr. Dalvi that 
upon the passing of a decree by con- 
a the surety is ipso facto discharg- 


13. However, if has been con- 
sistently held by our High Court and 
also by the other High Courts that 
this rule is subject to three limita- 
tions, (1) that the decree is not the re- 
sult of a fraud, (2) that the decree is 
not by collusion between the plaintiff 
and the defendant and (3) that the de- 
cree has not prejudiced the surety in 

any respect. lis case there is no 
argument advanced before us that either 
there was a fraud in the making of 
the decree or that there was collusion 
between the plaintiff and the defendant 
which had brought about the consent 
decree. The point to be considered 
therefore is whether the rights of the 
surety are In any .way prejudiced by 
- ithe consent decree that is made therein. 





14. According to Mr. Dalvi ap- 


pearing for the appellant, ae very fact 
that the decree is made by consent is 


` A. A. K. Murtasa v. Jivra] Otmal (Wagle J.} [Prs. 10-15] Bom. 91 


itself sufficient to prove that it is ad- 
verse to the rights of the surety. On 
this point reliance was placed by Mr. 
Dalvi on the observations of Broom- 


field, J., in 40 Bom LR 989 = (AIR 


The aned Judge quot- 

the observations in eshavlal v. 
Pratapsing, 34 Bom LR na = (AIR 
1932 Bom 168) to the following effect:— 


“If there is a substantial alteration 
In a contract by the principal, without 
the consent of the surety, even if there 
be no extra prejudice to the surety 
which-can be shown to exist, the surety 
will be discharged, because the Court 
will not go into the question whether 
there has been any actual prejudice or 
not. The surety is to be the judge whe-. 
ther he will continue to remain liable 
on the new contract or not.” 
Broomfield. J. then observed as follows: 


“On the same principle the respon- 
dents are not bound to prove that they 
have actually been prejudiced.” 


Reliance was placed upon these ob- 
servations by Mr. Dalvi to urge that 
it is not necessary that prejudice in 
fact must be proved by the surety but 


1939 Bom 23). 


‘that an alteration in the original terms 


of the bond is sufficient to prove that 
prejudice has been caused. 


15. In order to substantiate his 
argument that the sureties are dis- 
charged, it was further urged by Mr. 
Dalvi that when there is a variance be- 
tween the surety bond and the ultimate 
decree that is passed, there is a sub- 
stantial alteration in the terms so far 
as the surety is concerned and that in 
such cases no prejudice need be prov- 
ed. The term of the surety bond of 
which a translation was given in the 
lower court was as follows:— 


“The said defendant will personal- 
Ty and voluntarily pay without fail to 
the plaintiff the entire amount with 
costs which will be declared as payable 
in pursuance of the decree which the 
Civil Judge, Senior Division, Ratnagiri 
will pass in the suit after a trial final-. 
ly and will satisfy the amount accord- 
ing to the decree which will be passed 
for the plaintiff. But if he does not 
pay accordingly, I personally or after 
me my heirs and executors of my will 
bind ourselves to pay an amount not 
exceeding Rupees twenty five thousand 
out of the amount which will be due 
to the plaintiff according to the said 
decree ....... Saisi 


Emphasis was laid by Mr. Dalvi on the 
expression “the decree which the Civil 
Judge, Senior Division, Ratnagiri will 
pass in the suit after a trial finally.” 
The learned single Judge has reproduc- 
ed in original Marathi the relevant term 
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of the bond in his judgment. The 
Marathi term is as follows: 


“aaia Ae dt at wax Fria feat 


The word “ Amat att” (after trial) 


was, according to Mr, Dalvi, not the 
same as a decree by compromise. Ac- 
cording to Mr. Dalvi, a decree. by, com- 
promise was not after trial but the 
same was without trial On the con- 
struction of this term we find that Mr. 
Dalvi is not supported by any decided 
case, namely, that a decree by consent 
is- not a decree after trial. We have 
referred to the various decisions which 
have held that a consent decree Is not 
excluded from the term “decree” in 
the surety bond. Necessarily there- 
fore it must be held that there is no 
substance in this contention that a con- 
sent decree. materially alters the terms 
of a surety bond executed in this case. 
The other 
was held to be discharged were either 
on the ground that there was fraud in 
the making of the decree or that there 
was collusion between the plaintiff and 
the defendant in the suit or that by 
grant of time to the defendant, the 
surety was adversely affected in i 
rights. In the instant case there is no 
argument that the surety was in any 
way prejudiced. In fact we find that 
from the terms of the oo the 
amount of the decree’ is ced to 
Rs. 20,000/- from Rs. 22 iim and odd 


and costs etc. In fact, the liability of. 


the surety. is reduced by the compro- 
mise and the burden is not increased 
nor is the right of the surety affected 
m any “way. Baci therefore, hold that 

the AR to prove that he is 
discharged 


16. 


u dee en ee 
dismissed with costs, 


Appeal dismissed, 





AIR 1972 BOMBAY 92 y 59 C 13) 
K. K. DESAI, J 


Durgadas Devidas Rathod, Appellant 
v. Vithal Sidram Udate and others, 
Respondents. ; 

A F. A. D. No. 301 of 1967, DJ- 
10-2-1971, from order of A. R. Shimpf, 
Dist. J., Sholapur in Appeal No. 697 of 
1965. - 

Debt Laws — Bombay Money Len- 
ders Act (31 of 1947), Section 2 (9) — 
Loan to a trader — Not a loan within 
the sub-section — Purpose immaterial. | 


LO/LO/F890/71/MNT/SSG | 





D. D. Rathod v. V. S. Udate (K. K, Desai J.) 


cases in which the surety ` 


ALE 


A loan advanced to a trader, fon 
whatever purpose, is excluded from 
the definition of loan within the sub- 
section except for the purpose of Sec- 
tions 23 and 25 of the Act. Section 21 
does not apply to such a loan and the 
plaintiff cannot be deprived of interest 
till the date of suit on the ground of 
breach of provisions of Sections 18 and 
19 of the Act - — (X-Ref: Section ree 

(Paras 3, 4} 


U. R. Lalit, for Appellant. 


_ JUDGMENT :— Issues Nos. K and 
3 before the trial Court were: 

“(1) Whether the provisions of the 
Bombay Money-lenders Act are appli- 
cable to the suit transactions? : 


(3) Whether the plaintiff proves 

ee of Sections 18 and 19 of the 
c 2 

Though issue No. 1 was answered. In 
the affirmative, issue No. 3 was answer- 
ed in the negative. Under the provi- 
sions of the above Act, the trial Court 
deprived the plaintiff-mortgagee of in« 
terest that accrued due on the mort- 
gage till the date of the institution of 
the suit. In that connection, before the 
lower appellate Court, the contention: 
that was raised on behalf of the ap- 
pellant-plaintiff was that the mortgage 
in suit had been executed in connec- 
tion with the loan advanced to traders. 
The trial Court was, therefore, wrong 
in its affirmative finding on issue No. 1 
and in depriving the plaintiff of inte- 
rest due till-the date of the institution 
of the suit. ‘The lower appellate Court 
held that loan would be to a trader 
when it was advanced for purposes of 
trade. In order to succeed in his con- 
tention, it was necessary for the plain- 
tiff to prove that the suit-loan and . 
mortgage were made for purposes of 
trade of the defendants. There was no 
such evidence. The loan had not been 
advanced for purposes of trade and ac- 
cordingly the learned Judge negatived 
the above contention. : i 


2. Mr. Lalit has rightly contend- 
ed that the above finding of the lower 
appellate’ Court is incorrect. There is 
clear and uncontradicted evidence of 
the plaintiff in this case that Sidram 
and his children being defendants Nos. 
1 to 6, carried on joint family business 
and were trading in saris. Sidram, along 
with his children defendants Nos. 1 to 
6 and his wife defendant No. 7, had 
taken the mortgage loan of Rs, 4,000/-. 
Sidram and the defendants were tra- 
ders. There was no cross-examination 
of the evidence of the plaintiff. It is, 
therefore, clear that Sidram and. his 
sons, defendants Nos, 1 to 6, were tra- 
ders. They carried on a joint family 
business and as such were dealing in 
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saris. It Is true that some of the de- 
fendants Nos. 1 to 6 were at the date 
of the mortgage minors. It is true that 
defendant No. 7 was merely the wife 
of Sidram and was not taking part in 
the trading transactions. Even so, it 
must be held that the business in saris 
that was carried on by the elder and 
major members of the family was joint 
family business and was carried on for 
all the defendants and Sidram. The 
loan must, therefore, be held to be made 
ta traders. 


3. Now, In connection with loan 
fo traders, the relevant provisions are 
In Section 2 (9) of the Act and read as 
follows: ` 


“2 (9) ‘loan means an advance at in- 
whether of money or in kind, 
but does not include— , 


the purposes of Sec- 


(i) a loan to a trader. 
XEXX xX xX x” : : 
On a reading of the above definition of 
loan in Section 2 (9), it is clear that . 
the provisions of the . Act, including 
those in Sections 18 and 19, are not 
applicable to loans advanced to traders. 
To loans advanced to traders, Sections 
23 and 25 only apply. The learned ap- 
pellate Judge below was not justified 
in his view that if loan was not shown’ 
to have been advanced to a trader for 
purposes of his trade, the same is not 


The learned Judge failed to 
appreciate that the provisions in clause 
(g) of Section 2 (9) have not the effect 
of providing that loans which were not 
advanced to traders for their trade 
purposes would be loans within the 
meaning of the Act. On the contrary, 
the clear and unambiguous language in 
the above clause (g) has the effect of 
providing that whenever loan was ad- 
vanced to a trader, except for the pur- 
poses of Séctions 23 and 25, it could 
not be loan within the meaning of the 
Act, Le, the defining Section 2 (9). 
The learned Judge should have, hav- 
ing regard to the clear evidence of the 
plaintiff on record, held in the plain- 
tiffs favour that, since the above mort- 
gage loan had been advanced to a joint 
family which was carrying on business 
in saries, it was covered by the provi- 
sions in the above clause (g) and was 
loan to traders. Merely for the reason 
that it was not stated in the evidence 
that the loan was advanced for pur- 


Ramchandra “Bom. 93 


poses of the trade of the joint family, 


the learned Judge was not justified in 
holding that the loan was not made to 
traders, That two of the sons of Sid- 
Tam were minors at the date of the 
mortgage and that his wife had joined 
in the mortgage was, in that connec- 
tion, not sufficient to make a finding 
that the loan was not advanced to a 
trader. It is quite clear that the loan 
was advanced to the trading family and 
must be held to have been made to 
traders, 


4. The power to refuse interest 
to a moneylender on breach of the 
provisions in Sections 18 and 19 of the 
Act is contained in Section 21 of the 
Act. Section 21 was not applicable to 
the facts of the suit mortgage having 
regard to the above provisions con- 
tained in clause (g) of Section 2 (9). 
The two Courts below were, therefore, 
not justified in depriving the plaintiff 
of the interest that had accrued due on 
the mortgage till the date of the institu- 
tion of the suit. ‘ 


5. The appeal is rdingl - 
lowed and ie Py a 


Appeal allowed, 
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. WAGLE, J. 

State of Mysore, Appellant v. Ram- 
chandra Gunda and another, Respon- 
dents. 

A. F. A. D. No. 565 of 1963, D/- 
24-11-1970, from decision of C. N. Patel, 
Extra Asst. J., at Kolhapur in Appeal 
No. 131 of 1961. 

(A) Constitution of India, Article 300 
— Liability of Government en 
the Government builds a reservoir for 
facilitating the supply of water but 
fails to provide an over-flow channel to 
meet any contingency the Government 
is liable for damage to the adjoining 
lands by overflow of such reservoir due 
to unprecedented floods. The damage in 
such a case does not result from the 
act of God — (X-Ref:— Tort — Da- 
mages — Act of God) — 1917 AC 556, 
Followed. (Para 10) 

(B) Constitution of India, Art. 300 
— Vicarious liability of Government — 
The Government is not vicariously lia- 
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ble for the negligent acts of its ser- 
vants only if such acts are committed 
in pursuance of the sovereign power of 
the State — (Tort — Damages — Vicari- 
ous liability). (Case law discussed). 
(Para 13) 


The construction of a reservoir by 
the State for facilitating the supply of 
drinking water is an act of welfare 
State for the betterment of the people 
of a part of the State and it is not an 
act in the exercise of its sovereign 
power. ‘Therefore when damage is 
caused to the adjoining lands by the 
overflow of such reservoir due to ne- 
pligence of its servants, by not provid- 
ing for such an overflow, the State 
Government is liable for the damage. 

(Para 11) 


Cases Referred: Chronological Paras 
(1965) ATR 1965 SC 1039 (V 52) = 
1965 (2) Cri LJ 144, Kasturi Lal 
v. State of U. P. 11 
(1962) AIR 1962 SC 933 (V 49) = 
1962 Supp (2) SCR 989, State of 
Rajasthan v. Mst. Vidyawati 12 
(1917) 1917 AC 556 = 86 LJ PC 
185, Greenock Corporation vV. 
onian Rly. 6,10 
(1861) 5 Bom HCR App 1, Bourk 
A. O. C. 166, Penins and 
Oriental Steam Navigation Co. 
v; Secy. of State for India 12 


M. R. Kotwal Asst. Govt. Pleader, 
for Appellant; M. V. Paranjpe th 
V. V. Divekar, for Respondents. 


. JUDGMENT :— This is an appeal 
by the State of Mysore challenging the 
orders passed by the two lower Courts 
granting damages to the plaintiff for 
loss caused by reason of water over- 
flowing from a reservoir constructed for 
the residents of Nipani. 


2. In order to provide drinking 
water facilities to the town of Nipani, 
the State Government erected a reser- 
voir adjoining Survey Nos. 92 and 93 
at village Arjuni. Survey Nos. 92 and 
93 belong to the plaintiffs) The con- 
struction of the reservoir was complet- 
ed in 1954 by the Water Works De- 
partment. By a notification under Sec- 
tion 4 of the Land Acquisition Act issued 
-on. September 27, 1955, Government 
proposed to acquire part of the land 
belonging to the plaintiffs for the pur- 
pose of constructing a channel for car- 
rying the overflow of water from the 
reservoir to the Nala which is at a dis- 
tance of about 1500 feet from the waste- 
welr of the reservoir. By private ne- 
gotiation possession of the necessary 
Jand was taken by the State Govern- 
ment on October 21, 1956. 
the channel was not constructed except 
to the extent of about 250 feet on the 


. Court 


was contended that the 


gent acts of its servants. 


However, . 


A.LE. 
side of the Nalla. The construction of 
the el was not attempted from 
the waste-weir towards the Nalla. On 
November 14, 1957, there was heavy 
rainfall of 2} in four hours and the 
water from the reservoir overflowed into 
the waste-weir and thereafter flowed 
over the land belonging to the plain- 
tiffs. Considerable damage was caused 
both to the land and to the 
crops. Plaintiffs therefore came to 
seeking damages for the loss 
occasioned to him by reason of the 
overflow of the water which had col- 
lected in the reservoir: Plaintiffs’ case 
was that due to the negligence of the. 
defendant in not taking proper precau- 
tions to guard against the overflow, the 
loss was caused to the plaintiffs, 


3. The defendant-State did nof 
dispute the following facts, namely that 
the reservoir was built,: that there was 
overflow due to heavy rains in Novem- 
ber 1957 and that the loss assessed at 
Rs. 3,000/- was caused The defendant's 
stand, however, was that the Mysore 
Government through its Engineering 
Department had taken proper legal and 
timely action in this case and that ad- 
equate and proper compensation has 


- been paid to the plaintiffs. under -the 


provisions of the Land Acquisition Act. 
It denied the contention of the plain- 
tiffs that the plaintiffs had suffered loss 
to his land due to the negligent act of 
the servants of Government. Lastly it 
Government 
was not liable for tortious acts or negli- 
It was their 
further contention that it was an act 
of God and therefore nobody was 


_ liable. 


4. Before the trial Court plain- 
tiffs examined plaintiff No. 1 and the 
defendant examined Balvant Appaji 
Chavan, an Overseer working at Nipani 
at the relevant period. The issues 
framed by the trial Court include the 
issue: “Does plaintiff prove that due 
to gross negligence of the employees of 
Defendant in Public Works Department 
in not channeling the excess water 
through especially built channel, damage 
was caused to the crops and the lands 
of the plaintiff?” This issue was an- 
swered in the negative and therefore 
the main claim of the plaintiffs about 
the damage to the land and crops was 
not allowed. A small decree for rent 
and damages to the standing crop was 
made. Against this decision the plain- 
tiffs went in appeal and the appellate. 
Court holding that there was negligence 
on the part of the servants of the de . 
fendant-respondent decreed the claim 
of the plaintiffs for damages to the ex- 
tent of Rs. 2,700/-. Against this deci- 
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sion the defendant-State has filed this 
_ second appeal. 


5. Mr. Kotwal arguing for the 
appellant, the State of Mysore, contend- 
ed that the lower appellate Court had 
taken an erroneous view in regard to 
the liability of the State. It- was also 
urged by Mr. Kotwal that loss which 
was due to the act of God could not 
be considered as due to the act of any 
State Department. His argument was 
that during the course of several years 
at no time had 24” rain fallen during 
four hours. It is not disputed that 
damage by overflow of water was caus- 
ed because of the accumulation of 
water during the ‘course of four hours 
heavy rain amounting to two and a half 
inches. Mr. Kotwal’s argument there- 
fore was that the heavy rain of 24” was 
an act of God and therefore since the 
flow of water was due to the act of 
God, the State should not be made liable 
for ‘the loss occasioned thereby. It was 
also urged by Mr. Kotwal that the act 
of the State in constructing the reser- 
voir was an act in the capacity as a 
sovereign and therefore it being an act 
of State in its sovereign capacity, a loss 
occasioned to any citizen could not be 
made a liability on the State. The 
lower appellate Court considered the 
authorities cited before It and came to 
the conclusion that there was negligence 
on the part of the State In not construc- 
ting the channel in time and that even 
if it be held that the heavy rain was 
an act of God, still the negligence of 
the State is not wiped out by the said 
act of God. 


6. The point whether heavy, rain- 
fall could be considered as Vis Major or 
act of God was considered by the House 
of Lords in Greenock Corporation v. 
Caledonian Riy., 1917 AC 556.- There 
the question was as to the liability for 
the consequences resulting from works 
‘Jn alveo fulminis whereby the natural 
alveus was filled up and the flow of 
water under the force of gravity thrown 
into a new channel at a new and higher 
level. Lord Wrenbury observed on this 
point as follows 


“In such a case the corporation ts 
responsible, I concelve,- for resultant 
damage howsoever arising. The res- 
ponsibility to prove a substituted chan- 
nel is not limited to providing a channel 
sufficient to meet all demands which 
might reasonably be anticipated, or even 
all damands (in excess of the ordinary) 
short of the act of God. The corpora- 
tion must provide a substituted channel 
which will be equally efficient happen 
what will. Assuming’ an act of God, 
ma as a flood, wholly unprecedented, 

the damage in such a case results not 
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-was damaged by 
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from the act of God, but from the act 
of man in that he failed to provide (as 
there* was before) a channel sufficient 
to meet the contingency of the act of 
God. But for the act of man there 
would have been no damage from the 
act of God.” 


Relying upon these observations, the 
learned appellate Judge held that in 
spite of the heavy rain, the negligence 
of the State in not providing a proper 
channel for absorbing overflow of water 
was responsible for the damage caused 
to the land and crops of the plaintiffs, 


T. Mr. Paranjape pointed out 
that -by a letter dated May 17, 1957 
(Exh. 46) this fact was. brought to the 
notice of the State Government that 
there was a likelihood because of the 
heavy rains of overflow of water caus- 
ing immediate danger to his land on the 
border. Even after this, according to 
Mr. Paranjape, sufficient precautions 
were not taken by the State Govern- 
ment to provide against a heavy over- 
flow of water. In this connection the 
actions of the State Government may 
‘tbe considered. In 1954 the water works 
were completed but no provision was 
made for a channel for overflow of 
water from the Waste-weir. to the Nalla 
which is at a distance of about 1500 feet. 
Such a possibility it seems was con- 
templated a little before September 1955 
and a notification under Section 4 of the 
Land Acquisition Act was made for 
taking possession of the adjoining lands’ 
ostensibiy for the purpose of creating 
a channel to absorb the overflow of 
water from the waste-weir to the: Nalla. 

8. It appears that as an emer- 
gent act, possession was taken by the 

State Government on October 21, 1956. 
Exh, 38 shows that this possession was 
taken from the owners of the land, two 
of whom were the plaintiffs themselves. 
Thereafter the evidence led by State 
shows that upto a distance of about 
250. feet from the Nalla a channel was 
made adjoining the Nalla. The channel 
was 7 feet in depth and about 10 feet 
In breadth. But this channel was ad- 
joining the Nalla and no such channel 
was constructed near the waste-weir so 
as to take the water from the waste- 
weir towards the Nalla. In this state 
of events, Exh. 46, dated May 17, 1957, 
wes sent by the plaintiff to the State 
Government. The receipt of this letter 
is not disputed. The cause for writing 
this letter appears in the letter itself, 
It is stated therein “During rains of 
11956, his land outside the acquired area 
the water flowing 

gh the waste-weir of the said 
Dam.” It is also stated therein that 
he had applied to higher authorities to 
improve the same and to dig a chan- 
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hours, there was two and a half inches 


Nos. 92 and. 93 from Arjuni but that rainfall. 


he was sorry to note that nothing had 
been done. It is further mentioned in 
this letter that the rains were heavy 
and there was a chance that the flow 
would begin soon causing immediate 
danger to his land. Itis not as if the 
‘danger of the likelihood of the loss was 
not brought to the notice of the Govern- 
ment. In fact, by Exh. 46 it was spe- 
cifically brought to the notice of the 
authorities that e was caused in 
1956 rains and that such events might 
recur in 1957 and thereafter.. 


9. The point, therefore, to con- 
sider is whether the State Government 
was negligent in that mo proper. chan- 
nel for the flow of overflow water from 
the waste-weir was constructed by it 
in time in.order to sde that loss by 
damage of crops is not occasioned to 
the adjoining lands. In the instant case 
it must be noted that a proposal was 
before Government form the construction 
of such channel and in'-1957 in fact the 
proposals were taken in hand, but the 
proposal only ‘went to the extent of 
construction of a channel about 250 feet 
in length but adjoining the Nalla. In 
these circumstances a.‘question arises 
whether the damage that was caused 
to the land and the crops of the plain- 
tiffs was due to an act of God or the 
negligence of the State. A further 
question that would :arise is whether 
State would escape the liability on the 
ground: that it was an act of God which 
led to the overflow if proof is given 
that the State was itself negligent on 
earlier oe one not taking proper 
the instant’ case, two 
things . cannot Phe disputed, first, that a 
channel to provide for the flow of over- 
flowing water from the waste-weir was 
not only contemplated’ but partly con- 
‘structed by State Government and in~ 
ference must therefore follow that the 
State Government must have ween ti 
that such a channel was necessary’ 

a precautionary measure. to guard the 
property of the adjoining land-owners. 
On this inference it must follow that 
the State Government was aware of the 
fact that if such a channel was not con- 
, Structed, damage was likely -to be 
caused to the adjoining owners of land. 
The State Government ‘did not complete 
the channel. Intimation was received 
by it by Exh. 46 that an event which 
bad taken place in 1956 of heavy rains 
might recur in 1957. | The 
-was given in May 1957, that is before , 
the rainy season started. In the rainy” 
season it appears that no untoward in- 
cident of heavy rains occurred. But 
such heavy rains started on November 
4, 1957 and within a period of four 


- water. 


intimation. 


: 10. As has been pointed out by 
Lord Wrenbury in 1917 AC 556, cited 
above, assuming an act -of God, such 
as a flood, wholly unprecedented, the 
damage in such a case results not from 
the act of God, but from the act of man 
in that he failed to provide a channel 
sufficient to meet the contingency of 
the act of God. But for the act of man 
there would have been no damage from 
the act of God. The observations of 
Lord Wrenbury are most telling -in re- 
gard to the liability of loss due to the 
negligence of an individual or a corpo- 
ration. If the reservoir was not built 
by the State, there would have been 
no occasion for the accumulation of 
water at a high level and overflow 
thereafter due to heavy rains. The 


‘damage, therefore, was due, firstly. to 


the act of the State in having the re- 
servoir built so that. the danger always 
continued to exist. Whether subse- 
quently the danger materialised by an 
act of God is not a. matter which absol- 
ves the State from its liability for the 
earlier - negligence in ‘not taking pro- 
per precautions. The precautions were 
intended but were not fully taken. The 
fact that a channel about 7 feet in depth, 
about 10 feet wide and extending over 
1500 feet was found necessary by the 
State is a justification for the proposi- 
tion that precautions were necessary to 
avoid loss or by overflow of 
- This (sic) itself 
justifies the claim made by the plain- 
tiffs that because proper precautions 
were not taken as were to be taken by 
ne State, the loss was occasioned to 


11, Mr. Kotwal for ‘the State, 
however, argued that the loss was oc- 
casioned solely by the act of God and 
not by any negligence of the State ser- 
vants. He referred to certain autho- - 
rities of the Supreme Court to point 
out that tortious act of servants can- 
not impose a vicarious liability on the 
State if the act of the State is done in 
its sovereign capacity. In Kasturi Lal 
v. State of U. P., ATR 1965 SC 1039, 
a similar point was considered by their 
Lordships of the Supreme Court regard- 
ing the liability of the State for 
the tortious acts of its servants. -It was ob- 
served by the Supreme Court that if the 
act of the’ State is done in its capacity 


-as a sovereign, then there is no Liability 


upon the State for the tortious acts of 
the employees in carrying out the act 
of State. Their Lordships, however, 
raised a distinction between the acts 
of Govt, in its capacity as sovereign and 
other acts of Govt. as non-sovereign. acts. 
Sovereign acts were considered as those 


1972 


which related. to maintenance of -law 
and order. In the instant case,- the 
State Government built.up a . reservoir 
for supply of water to the citizens. -This 
act could at best be considered as wel- 
fare act but certainly not an act of 
the State Government in its capacity as 
a sovereign. It was not’ an hae w 
the State Government had. commit 
as it was obliged to do so. ve action 
of the’ State relating to Jaw and order 
would stand on a footing different from 
the act of the State in its capacity as 
for welfare of the subject. The act 
of the State for the ‘purpose of welfare 
of the State cannot be considered 
as obligatory as the State Govern- 
ment could not be compelled to do 
go. Their Lordships, ` therefore, . res- 
tricted the rule of vicarious liability of 
{ts servants upon State Government, in 
respect of acts which were committed 
by State Government: in pursuance of 
sovereign power of the State. 


. 12. A similar proposition was laid 
down by théir Lordships of the Sup- 
reme Court in Statė of Rajasthan v. 
Mst. Vidhyawati, ATR 1962. SC 933. The 
facts of this case were that a-driver of 
a jeep, owned and maintained ‘by the 
State of Rajasthan for the official’. use 
of the Collector of a District, drove it 
rashly and negligently while bringing 
it back from the workshop after repairs 
and knocked down a pedestrian’ and 
fatally injured him. The point m 
whether the State Government could 
made vicariously liable for the loss ae 
casioned to the -plaintif by reason 
of the tortious act of employee. It was 
held by their. Lordships that the State 


can be made vicariously liable for the | 


tortious act. like any other employer. 
While considering the proposition about 
the vicarious liability of the State for 
the tortious acts- of its servants, their 
ae observed in paragraph. 10. as 


i 


“In this: connection it hee to ‘be 
remembered that under the Constitution 
we have established a welfare State, 
whose functions are not confined only 
to maintaining law and order, but ex- 
tend to engaging in all activities includ- 
- {ng industry, public transport, the State 
tradin, 
In so far as the. State activities have 
such wide ramifications involving not 
only the use of. sov powers . but 
also its powers as employers in.so many 
public sectors, it is too much to claim 
that the State should be immune from 
the consequences of tortious acts of its 
employees committed in the course. of 
. their employment as such. In this res- 
pect the present set up of the Govern- 
ment is analogous to the position of the 
East India Company; which furctioned 
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` State of Mysore v. Ramchandra .(Wagle J.} 


.tion . has 


g, to name only a few of - them. 


The’ ordinary - 
‘therefore, 
there was negligence has - been accept- 
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not only as a Government with sovereign 
powers, as a delegate of the British 
Government, but also carried. on trade 


“Tt was in the context of those facts’ 
‘observed their Lordships, “that the Sup- 
reme Court’ of Calcutta repelled 
the argument advanced on behalf of 
the Secretary of State.” Their Lord- 
ships therein refer to the judgment of 
Chief Justice Peacock in the case of 
Peninsular and Oriental Steam Naviga- 
tion Co. v, Secretary of State for India, 
(1861) 5- Bom HCR App. 1. and quote 
be approval the following observa- 

a j> 


“There fs a great and clear distinc- 
tion between acts done in the exercise 
of what are usually : termed sovereign 
powers, and acts done in the conduct 
of undertakings which might be carried 
on by private individuals without hav- 
ing such powers delegated to them.” 


- Their Lordships held that- the act 
of the driver in bringing the car after 
repairs from the garage was not an 
act which he was doing in the exercise 
of the part of the sovereign power of - 
-the State. Therefore, as has been laid 
down ta the Supreme Court, a distinc- 
to be made between acts of 
the State’ in their. sovereign capacity 
and acts of the State in non-sovereign 


. capacity. . 


13. In the $nstant ‘cake it has vot 
po pointed out that the act of State 
in constructing the reservoir was an act 


-in -its sovereign capacity. At best it 


could be said to be an act of -welfare 
State for the betterment of the people 


.of a part of the State. By no stretch 


of imagination can the act of the State 
in constructing a reservoir for. facilitat- 
2p Be 1e eed of drinking water be 

eo a aa in exercise of 
pacer Sai - the Instant case, 
therefore, rhe T ik for acts in the 


‘sovereign capacity cannot be made avail- 


able to the defendant-State. The State 
therefore has no-protection either because 
the damage was caused by the act of 
God or because of m immunity that 
was available to it the act were 
in its capacity ae a eee power. 
rule of negligence will, 
apply and the fact that 


ing of fact. I 


earlier to point out that although a 
‘channel’ 


was contemplated and the 
danger was brought to the notice of 
the authorities by the plaintiffs them- 
selves by Exhibit 46, no action was 
taken by the State to prevent damage 
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pene ‘caused by overflow of water 
if excess of: water was due 
nie ‘act’ of God. I, therefore, hold “that 
the lower: Court . was justified -in 
coming -"to": the conclusion. that | the 
State was liable for the loss that was 
far as 
À ‘is: concerned,- , the 
appellate Court. -has: found as a fact 
the quantum of damage.. and no fur- 
ther- ` argument `. can ‘lie on that „point. 
In the. result, the ‘appeal has to be dis- 
missed. 


si ` ORDER 
i The: appeal is s dismissed with ee 
: Appeal eit: 
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: Seat NAIN, J. 

` Housabai and: others; Aosan 
Jijabai -Baba Powar: il and others, - Rés- 
pondents, > -` i 

‘A.-F. A. D: ‘No: 227 of 1963, D/- 22- 
9-1970,. against, decision of N. - Bhu- 
pati, Dist, J., at Sa rain. Appeal.:, : No. 
384 of 1961. <. 

(A) Civil Procedure Code: (1908), 
` Sections 100, 101 — Feary of fact — 
Finding of fact’ of the. first - appellate 
court as to absence of legal necessity 
being: binding ' on High Court in second 





appeal ‘it is is not open, ‘to challenge. . 
: (Para :6) 
(B) Hindu Adoptions ‘and Maintenarice 
Act . (1956), Section 10 .(iv) — Adoption 


— Custom or- rule .of Hindu Law in-the 
former State of- Bombay permitting ad- 
option of males over the age of fifteen 
years. is: ‘protected by, Secon 10 (iv).. 

, (Para - 7) 


© Hindu Adoptions. and Maintenance 
‘Act (1956), Séction ‘12 proviso (c) — 
Effects of adoption’: — Alienations made 
by a- Hindu’ wey ‘prior ‘to: 1956, can 
‘be challenged by the: son ‘adopted. even 
„subsequent -to alienations -- when * the 
-alienations. were not. made for legal 
necessity. 2 i (Para 9) 
In absence of ‘legal necessity . or 
beneit of the estate or the. consent 
of the -next . reversioneérs, what passed 
to”. the alienee wasi merėély. a life 
estate, The limitations imposed upon 
_ her estate. were not imposed. upon her 
for the benefit of reversioners. - These 


limitations, were inseparate from her 


estate so, “that even. ‘if there.. was no 
_ she could not alienate the 


k tes “pF 
legal ‘necessity... If sh 
-pro without legal necessity . and 
there’ were .no reversioners, the aliens- 
tion’ could be set aside. by the. 
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Housabal v. Jijabai (Nain J.) . 


- appeal was dismissed . against’ the 


-further’ 


‘more than fifteen- 


A.LE 
ernment taking. the property “by `.. 
cheat. : (Para . io 

N.S. Shrikhande, for’ Appellants; 
V. Vo Albal, for Respondent No.. F: ; 
JUDGMENT:— This “is an. appeal 


against the appéllate | Judgment’ dated 
3lst December,. 1961". of the.. learned 


District Judge, Satara.. The appeal was 


originally filed by the three Defendants 
in the. suit from. which the. present ap- 
peal arises. . Defendant No. 1 died dur- 
ing the pendency of this: appeal | and 
his heirs and legal representatives‘ were - 
Joined. as ` respondents. 2 to 7. .The-- 
TeS- 
pondent No.6 for. want of prosecution. 
The respondents 2 to 5 and 7 have not: 


‘appeared. - Respondent | No. 1 is the ori- 


ginal : apria 


2.. dispute 1s is ' about three 
properties. Gare formed a part of the. 


estate- of one Shivaba- -who died in or 


around 1920. . He was succeeded by his 


a Baba who died leaving him surviv- 


‘his widow, Goja. ‘Goja alienated 
three of _the properties of which ‘her 
late’ husband Baba was the full owner. 
One of the properties was ‘sold on 2nd 


“May, 1942 to Defendant No. ‘1, another 
ia Ath, January 1943 to defendant No. 2 


d a third ‘6n..23rd March 1943 to De- 
fendant No, 3. °,After these alienations 
she adopted the plaintiff asa son to 
her husband on 22nd ° April 1959. . There- 


Ep she died. 


OB On- 19th . Sentember, : 1960. . the 


plaintiff : as such. adopted son~filed. in - 


the court of the.learned - Civil. Judge, 
Junior division, Karad, the’ suit: from 


-which the present- appeal arises chal- 
. lenging the'three alienations- as ‘being 
Foou legal: necessity... The defendants 


enied~ the ‘adoption. and further con- 
tended: that. the plaintiff. was in any case 
past the age . of fifteen. years.on the 
date of his adoption..and therefore by 
virtue of Section 10 of the Hindu Adop~- 
tions and Maintenance. Act, 1956, the 


‘adoption was. invalid. They further _con= 


tended ‘that as.these properties © had 


.vested in them prior to. the adoption by 
virtue of proviso (c) to Section’ 12, ime 


plaintiff could not divest them.. 
pleaded ‘that. there’ was’ aie! f 
necessity for the aliénations’ by Goja. 


4.4): The learned . trial ` Judge held 


‘that there was a custom in the’ commu- 


nity of Goja to adopt a boy who was 
years of age at -the 
date of adoption -and therefore under 
Section 10 (iv) ofthe Hindu Adoptions | 


and Maintenance: Act, 1956, the adoption 


‘was valid: He held that fact of adoption 


proved. ‘The learned trial Judge also 


-held that the. alienations by. Goja were 
-con< ` 


for a fa necessity and were for 
sidera and were bona fide. He also 


1972 - 


held that notwithstanding: the- proviso 
{c) to Section 12, the plaintiff was enti- 
fled to sue. - Having come to the con- 
clusion that the allenations were for 
legal orga the learned. trial Judge 
dismissed the suit. Against the said 
decision, the plaintiff appealed to the 
District Court at Satara.: - i 

5. The learned District Judge held 
that there was a custom ‘in the. com- 
munity of Gaja, whereby a boy .above 
15 years of age could be validly adopt- 
ed. He further held that proviso (cy 
fo. Section 12 did not stand in the way 

ofr plaintiff. . He; however, reversed 

the finding of fact as to the legal neces- 
sity.. and held. Mat me legal -necessity 
was not pro the result, he al- 
lowed the isan y ‘and set, aside ` the 
alienations subject to: repayment of cer- 
tain small. amounts. of consideration to 
the alienees. Against the said decision, 
the defendants, who are the alienees, have 
filed the present appeal. 

6. . The first point taken before. me 
by Mr. Shrikhande on behalf.of the .ap- 
pellants is.that the legal necessity for 
the alienations should be held to have 
been proved, I-am afraid that the find~ 
ing of fact to the contrary of the Dis- 
trict court is binding upon me and in a 
second appeal it is Dor Ae to the appel- 
lants ‘to challenge it. . This. contention 
must therefore be relscted. 


7, The second contention taken on 
behalf of the appellants is that ‘the’ custom 
as ane applicable to the. parties which 

d permit persons who have com- 
woma the age of 15 years being taken in 
adoption has not been proved and, there- 
fore, the adoption is void :under Sec. 10 
of the Hindu Adoptions and Maintenance 
Act. In the judgment of:the learned Dis- 
trict ‘Judge reliance for proving the 
custom has been-placed on two. instances - 
one of 1942 and another of 1948 and cer- 
tain oral evidence. These instances may 


not be’ sufficiently ancient to establish | 


a custom. But what’ Section 10 (iv) of 
the Hindu Adoptions and “Maintenance 
Act, 1956, talks of is. not‘ only custom, 
but also usage. The instances and the 
evidence would: be- sufficient to establish 
a. usage. However, this . sufficiency of 
evidence for “establishing a custom or 
usage loses all importance in, territories 
which were sory part of Statė of 
Bombay, such as Satara District: Even 
prior to the passing of the Hindu ‘Adop- 
tions and Maintenance Act in 1956. the 
Hindu. Law applicable to the Bombay 
State was that a person ey. be adopted 
at any age even though he may. be older 
than the adoptor - and even- though he 
may married and had children, It is 
well-known that Hindu law in 
derived from. various texts and commen-~ 
taries some of which have by custom held 
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the field in eatin parts of India, Hindu 
law, therefore is by itself customary. law, 
except to the extent.to which it has been 
subsequently codified. In my - opinion, 
therefore, the prohibition contained in 
Section 10 (iv) against the person adopt- 
ed.. who has’ completed . the -age of 15 
years has no meaning in relation to male 
persons adopted in the territories which 
were comprised in the former State of 
Bombay which. include the District of 
Satara from where this appeal comes: Th 

custom or rule of Hindu law prevailing 
in. these territories permitting adoption of 
males over the age 15 years is expressly 

saved by Section 10, (iv). The position 
with - regard: to the -adoption of females 
may be different as there was no rule of 
Hindu law permitting adoptions of 
females prior to . the Hindu. Adoptions 
and Maintenance Act. 1956. This con- 
tention of Mr. Shrikhande must therefore 
be SS me 

° -The last contention taken on 
behai of the appellants is that by various 
gale deeds executed in 1942. and 1943; 
Goja had alienated the. properties which 
are the subject-matter of this litigation. 
„On such ae the properties .com- 
~ pletely vested in the respective appellants, 
Goja, although. a Hindu widow, was full 
owner of the alienated properties .subject 
to certain restrictions on her right of 
elienation and such alienations were valid 
until: they were set aside at the instance 
of a proper. person. - Proviso (c) By Sec 
tion.12 of the Hindu. Adoptions and Main- 
tenance Act, 1956 provides that the ad- 
opted child shall not divest -any person 
of any estate which vested in him before 
the adoption. An- adopted son was there- 
fore not the proper person at whose in- 
stance the sales could be avoided. -- 

9. . This.-contention of the appel- 
lants does not appear‘to me to be cor- 
rect. .What had vested.in the alienees as 
a result of the alienations by a Hindu 
widow was only her life estate. After 
her death, the adopted son ag a rever- 
sioner . became entitled to the reversion 
and was ‘entitled to challenge an aliena- 
tion in respect of which it has been- esta~ 
blished that it was not for legal necessity, 


10. Mr. Shrikhandé relied upon 
thè” following ` words in para 176 of 
Mulla’s Hindu Law, 13th Editon: 
-SA widow or other limited heir is not 
a tenant-for-life, but is owner..of the 
property, inherited by her, subject to cer- 
tain restrictions -on alienation, and sub- 
ject to. its devolving upon the next heir 
of. the last full owner upon her death. 
The whole estate is for the time vested 
in her.and she represents: it completely.” 
He also invited my attention to. the com- 
mentary. of Mulla.on Hindu Law under 
paragraph “185 to the effect that a sale 


t 
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by a wow isnot âbectutsly vol as re- 
gards: the ‘reversioners, but is voidable 
at their ‘option, It is true that a widow 
was even prior to 1956 the owner of the 
property. of her- husband. But she’ was 
. its liñited owner and not absolute owner. 
In this case as she alienated the proper- 
tiés In 1942 and -1948 and was not in 
possession in 1956, when the Hindu Suc- 
cession’ Act; 1956 carne into force, she 
never became’ the absolute. owner. of the 
property. But nonéthéeless’ she was añ 
owner in a` limited sense. The estate 
` taken by a a tindu widow In’ property: of: 
her husband may be described by saying 
that she was the owner thereof, but she 
could ‘not sell the corpus of the’ property 
or otherwise alienate it unless it was fòr 
legal necessity or for, ‘thé benefit of the 
estate -or with the ‘consent of, the ‘next 
‘reversioners. It was; only ' when. the 
alienation was made for legal necessity 
or for the benefit of the estate or -with 
the consent. of the next reversioners- that 
it passed an absolute estate to the alienee 
to the same extent as'an alienation made 
by full owner. In absence of legal neces~ 
sity or benefit of the, estate or the cona 
sent.of the next reversioners what passed 
to the alienee was merely a life estate, 
The tations imposed upon her: estate 
were not imposed upon her for the bene- 
fit of reversioners, ,Thése. limitations -were 
inseparate from her-sestate so- that: even 
if there was no reversioner, she . could 
not alienate the corpus -of- the property 
except for legal: necessity. If she- did 
alienate the property without legal neces- 
sity and there were. no ‘reversioners, . the 
alienation could -be set aside.by the Gov- 
ernment taking . the. -property ‘by escheat, 
.|It is therefore: wrong to ‘say ‘that’ prior 
to 1956 a Hindu. widow was a full owner 
‘jof her property in every sense. The res 


tions were not for legal necessity- has be~ 
come. final. aheretere, it appears’to mé 
that. what passed | the. alienees . was 
merely the life interesi of. Sola and not 
an absolute estate,- 


I. - When on | 
plaintiff was adopted ‘as 
to her husband, the’ plaintif succeeded 
to the property of his adoptive father 
and became a reversioner in respect of the 
reversion: Under Section ‘12‘of the Hindu 
Adoptions’ ‘and Maintenance Act, 1956, it 
is true that he becomes the child of his 
adoptive father with effect from the date 
of adoption. It is further’ true that he 
could not divest the’ appellants-alienees 
of any estate which ` ed in them be- 
fore ‘the adoption. But what vested in 
them was. in ‘my 
interest of Gola a and nothing mare There 
was, therefore, no question: of divesting 


bs : 


nd ‘April 1959 the 


-opinion, only the- life- 


| - M. K. Lingarkar v, S, B, Kesarkar- 


à 


a: son by Goja - 


ALK 
under proviso’ (c) to. Section 12. of the - 
Hindu - Adoptions ‘and: Maintenance Ach - 
1956. ‘The reversionary interest did nof` 
vest in-the ‘appéllants and on his adop- 
tion’ the plaintiff became entitled to if 
and after the death of Goja when tha 
life interest ceased, the plaintiff became 
entitled to claim possession of the pro« 
perty ‘from the appellants, This contene 
Hon: also p 


12. ` Shrilchande ‘tried to taka 
me A the reasoning of the ‘learned 
District Judge in arriving at his conclu- 


. Tt is true that I do not agree 
fully with ‘the reasoning of the learned 
District Judgé: I have come to the same 
conclusions on these’ points of law “by 
different processes of reasoning. But that 
does not. affect the: correctness of the con~ 
clusions arrived at. by. the” learned’ Dis- 
trict Judge... 


ta 2 Pas E E he aa 
is dismissed.. There will be.no order as 
to costs. ` The decree dated--31st. Decem~. 
os of the District. -Court is cona 


' - Appeal dismissed, 





“ame 4972. BOMBAY 100 v. 39 cC 16) 
‘VAIDYA, J. a 
Mahadeo Keshav ‘Lingarkar and an-s 


one Ape anis v. ‘Shamrao ‘Balwant 
Kesarkar . Respondent. | 


CA, F A. D. No. 600 of 1963, DA 31-74 
11970, against. decision of P. S, Malvankar 
roe J. at puma in Appeal No.: :-808 of 


TES 


mo Transfer of Property Act (1882), Sec- 
tion 3, Explanation I — Notice’ of ‘Title’ 
a Whether includes notice of part, „pers 
formance. ~- 


The word title in the explanation 
does not mean only a completed title. in 
accordance with law but includes an 
equitable interest which a transferee may 
acquire in. any property by virtue of and 
under a contract of transfer. . 


When a tenant Is in possession of im« 


- moveable : property, a` subsequent pur~ 


chaser‘ of it will be ‘affected with notice 
of the interest of such tenant who ‘is in 
possession in part performance of an uñ- 
registered agreement. with’ the lessor and 
consequently with the ° notice of such 
agreement and will not be protected 
under proviso to Section 53-A if he pur- 
chases property without enquiry. AIR- 
1926 Cal 204 & ATR 1965 Pat 467 & (1913). 
ILR 40 Cal 565 & AIR 1932 PC 228, Rel. 
on., ‘(Paras 6, 8, 9} 


LO/LOIF 804/71/MINT/SSG 
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Cases Referred: Chronological Paras 
(1965) AIR 1965 Pat 467 (V 52)==", yee 
1965 BLJR 243, Ramkrishna - ve 
Mahadel . reese i) 
(1932) ATR 1932. PC 228 WW 19) ms E 
59 Ind App- 386; Mohammad 57 
v. Feroze Shah 5 


Aslam Khan 
(026) ATR 1926. Cal 204 (V 13) 
Cal WN 953, Tiloke Chand ~. 
Sae go e O ~D 
(1913).ILR 40 Cal 565 = 18 Car. 
WN 341, Baburam: v: Madhab. . 
rae 8 
M. mbalkar, for Appellants: 
R. Ss. Toshi, rue Respond ent. = - 


. JUDGMENT:— . The. second - appeal 
arises out of a suit filed by`the respond- 
ent to obtain: possession of western half 
share out of house No. 611 situated at 
Vadgaon in Ichalkaranfi Taluka. Accord- 
ing to the. plaintiff, the house originally 
belonged to one-Tatoba Laxman Pise. On 
March Pe 1958, ‘Tatoba sold his eee ie 
ed, half share in the house to defendant 
No, 1. The defendants were, however; ‘in: 

on of the entire house as tenants,. 
since 1953, On- March 8, 1960, Tatoba 
sold -the remaining. half to the plaintiff. 
under a registered sale. deed The de- 
fendants were .not to make an 
actual partition of the foe © The plain= 
tiff, therefore. prayed: in. the suit- for an 
equitable partition of-the house and pos- 
session of the western half of the house. 
The defendants. - resisted the suit- con- 
tending that on March 8, 1960, Tatoba 
had no saleable interest in. the suit pro~ 
perty; hence, .the plaintiff could not main- 
tain the suit. They , further alleged that 
on January 24, 1958, Tatoba had entered. 
into an agreement with the- defendants. 
to sell the entire house.to them and they 
were in possession of the house since then. 
in pursuance of that’ agreement, As it: 
transpired later that one Nivritti Haval. 
had half share in the entire house, they 
entered into an. agreement with Haval 
on October 18, 1958 to purchase the :re- 
maining half share in the house. .They 
had, in the meanwhile, got a registered 
gale ` deed executed by” -Pise. in. respect. 
of his half share on March 14, 1958, .as 
stated by the plaintiff.. Thus. the de 
fendants claimed to be in possession of 
the half share sold by Tatoba under the 
sale deed dated “March .14,. 1958 and the 
remaining . half. share under the, agrees 
ment dated January 24.. . 1958 entered. into 
with Tatoba and the ‘agreement dated 
mae 18, 1958 entered into with Haval 
and claimed equity of part performance 
against any- -transferee with notice -of 
their possession. ‘They further stated 
that Haval entered, into an agreement 
with the defendants and thereafter trans- 
ferred his share Tatoba Pise and hence 
Haval had lost all interest in- the. pro- 


perty and Tatoba-was bound to convey the 
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the property to the defendants under the 
original agreement -dated January 
1958. -They submitted that the plain 
was not a-bona fide purchaser without 
notice of the above transactions between 
the defendants and the said. Tatoba and 
Haval and hence, the plaintiff was- not 
entitled to recover pomiension of the house 
from the defendants. Tha learned Civil 
Judge | framed the necessary issues and 
on considering carefully the documentary 
and oral evidence in the case found 

(1) that the plaintiff proved the sale 
deed executed. by Tatoba.in his favour 
on March. 8,.1960, - 

(2) that Tatoba had only half share 
in the suit property at the time of the 
said sale -deed dated March 8, 1960, 

.(3) but that t aerndant No. 1 (though 
tha findings in ‘this behalf. have been re- 
corded by the learned Judge in a confus- 


`ed way by referring to both the defend- 


ants it appears he meant defendant No. 1} 
was entitled to. protect, his possession of 
the whole house ‘under Section 53-A of 
the ‘Transfer of. Property Act, and 

(4). that the plaintiff was estopped 
from bringing. his suit in view of the 
contracts entered into by ‘his predecessor- 
in-title with defendant No. 1. 


He, ‘therefore, | dismissed the plaintiff's 
suit with costs: by his . judgment and 
decree. dated July Z5, 1961. Feeling 
peered by the said decision, the plain- 
tiff carried on appeal in the Court of the 
District Judge at Kolhapur and the learn- 
ed District Judge -reversed the decree ‘on 
the ground that although the defendants 
were entitled to the equity of part per- 
formance -under Section 53-A .against 
Tatoba-and Haval. that equity was not 
available against the plaintiff. because the 
plaintiff was-a bona fide purchaser for 
value: without notice of the contracts or - 
of-the part performance thereof. In view 
of this finding, the learned District sake 
decreed mie Plaintiff's suit, : 


2... “The seid decree’ is challenged 
in the above second, appeal. by the de- 
fendants and it is urged by Mr. Hombal- 
kar, the learned Counsel: for the defend- 
ants, . that the. learned District Judge 
erred in law in. holding that. the plaintiff 
had no notice of the equity of part per- 
formance in favour of the defendants. 
The finding of the. learned District Judge 
that the defendants fulfilled all: the re- 
quirements -of-Séction 53-A of- the Trans- 
fer. of Property -Act ‘and were entitled to 
protection of their possession undėr the 
said Section: 53-A is a:finding which can- 
not .be. assailed : by- the plaintiff. The 


‘finding is recorded by the learned Dis- 
‘trict Judge after carefully considering all 


the relevant agreements.and the require- 
ments of Section: 53-A :and: Mr, Joshi, 
learned Counsel for. the plaintiff-res- 
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pondent, has not: -been* able to point out 
any error in that finding. . 

3. Joshi; however, . submitted. 
that the 1 ned District Judge was quite 
right in 
the case attracted the operation of the 
proviso.. to. Section 53-A which runs, as 
. follows:— >> > - 

"Provided that nothing in this sec. 
tion shall affect the rigHts of a ‘transferee 
for consideration who 


. finding recdrded by the’: 
Judge on ‘this point- ‘observing as follows: 
facts that the: Defendants were occupying 


the house since 1953 as tenants, the fact 
that they continued ‘in possession in part 
performance of’ the ‘contract can hardly . 


zar hee After’ all, 
e in character of possession, 


it was a 
. And” therefore, unless there is something 
more on the part of. the Defendants to 
show this c 


hold that the third ; 
knowledge ` of the fact inate: the Defts, 
_ were continuing in part performance of 


` their contract with Nivritti Haval It.is 
true that admittedly the Defendants have 


taken tap-water connection and have also 
constructed a.bath-room: But even assum-= 
ing that these improvements were made 


by the Defendants in part performance of 
the contract; the question ‘is whether the: 
plaintiff would be said ‘to. have had. tha’ 
notice of ‘it. -The notice contemplated 
under the proviso to. Section 53-A, is not. 


of improvements, bút of the part ‘ 


per- 
formance ct the contract. But there. is 
nothing the record ito~show that. at‘ 


the time the plaintiff purchased this house 
from Tatoba Pise he knew that the De- 
fendants had made these improvements, 
much less can it be saidithat ‘he had the 
knowledge that the Defendants had made 
these improvements ‘in’ part’. performance 


of the contract. I.am, therefore: inclined: 
- to think that the.Defendants’ have -failed. 
to prove that the plaintiff had the notice 
contract between them and: 
Nivritti Haval or of the loa performanca 


elther of thi 


thereof.” 
It may alsol be noticed ‘that the defends 


ants relied- on-a“ notice: ee in. a 


daily newspaper: known ‘Pudhari’ 
dated M -4, 1960 and. contend: that: 
the publication must-have: come tothe 
knowledge of the plaintiff. ‘The learned. 
District Judge rejected this’ contention on 


the ground that there was nothing on the . 


record to show that Pudhari was in-cir- 


culation in: Vadgaon'and there was also 


- nothing on the record to minden a that the 
plaintiff. had. any’ opportunity to know. 
about this notice; E 


'M. K. Lingarkar v, 8. B; Kesarkar. (Vaidya J.) 


er holding; that- the facts -of 


s no ‘notice, of 
the contract or of- the, part- performance 
. thereof” -- 1° 

The: learné ‘District ' Judge: ‘peversed: the 
“Jearned Civil’ 


“if wa | rémember the 


A.L R. 


4, However, it appears «that thè. 
attention: of the learned District Judge 


was not drawn to the definition contain-- © 


ed in Section 3 of the Transfer of Pro- 
perty Act, 1882, .the ‘material portion. of 
which runs as foll OWS- `. 

“uA person.is said’ to have notice” 
of a fact when ‘he actually knows that 
fact, or when, but for wilful abstention 
from an- enquiry: or search which he 
ought to -have made, or gross. BoR N 
he would have known it. j 

Explanation L— x x X z` ates 

“Explanation IL— Any person acquire 
Ing any immovable property or any share’ 
or interest. in: any such. pro 
be. deemed .to--have notice of the title, 
if any, of-any person :who.ls: for the time 
being- in actual possession :thereof. i 
-.. Explanation UL— x x x x7 oo” 
Reliance ‘is placed by Mr: Hdmbalkar for 
the appellant on the terms of :Explana- 
tion Il. He contended that the defend- 
ants being admittedly in possession of the: 
entire suit house. in view of the said Er- 
planation . I,- the’ plaintiff should be 
deemed to ‘havé nétice. of the’ contracts 
between defendant No,.1 and ‘Tatoba’ and’ 
Haval, and in. any event, it ‘was his duty 

to: make. a proper. “enquiry about the 
rights: of. the defendants ‘who ‘were in 
possession. of the: property ‘before pur- 
chasing . thë property; and «he having 
failed ‘to: do.-so, he must be said to have 
had ‘notice of the -equities in: favour of 
the ` deféndants within the meaning . of 
that definition. `` 

“3. It is not the case of the plain- 
tiff that he made any- enquiry we the 
defendants about the. rights, if any, 
which’ they had in the property: But Mr. 
Joshi tried to‘ repel _ this this argument by 
contending ‘that the ‘constructive ‘notice 
imputed -to the purchaser under Explana- 
‘tion TI is only in’ respect of ‘title’ and- not 
in: respect: of-any equity such: as‘a con- 
tract to- purchase the proper. or part 
performance “referred `- to the proviso 
to:-Section 53-A. Mr. onkra -contention 
is, however, contrary to` well ‘éstablished 
principles of -law regarding’ constructive 
notice, ,- The principle stated by Rankin, 
J. in- ‘Tiloke Chand Surana v: J. B. 
Beattie & Co., ATR 1926 Cal `204 at p. 
211 which of céurse, was-a case decided 
prior to the’ amendment of the definition, 
of-notice in Section 3° —’ will apply to’ 
the facts of this case; and: that principle 
is as follows:— `, 


T In this case there Was bienan Enon 
the -property and his open possession is 
ee not only of the immediate terms 
f his tenancy but of: collateral-.agree« 
ene as well, in-th® absence or. all ener. 
quiry by ‘the transferee.” ~- - - 
The pencils was also adopted in in ihistras 
3 to Sectio 27- ON of the Specie 
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Relief Act, 1877; and the’ section. is re- 
enacted in Section. 19- (b)- of the Specific 
Relief Act, 1963,-though- the 
has. been: omitted, In Mohammad Aslam 

Khan v. Ferozé Shah ‘ATR 1932- PC 
while dealing with the said S.. 27. (b) o: 
` the Specific . Relief Act, IER: the Privy 
Council -laid. down: .. = =. 

i “Whether a transferee tox knowledge 
‘of. such :facts which -would “put him on 
inquiry which if' prosecuted would haye 
. disclosed a’ previous agreement,’ ` ‘such 
transferee ‘is- 

notice of the original: contract within the 
meaning of the exception ‘in S.°27 (b).” 

6. In my judgment, me use of ihe 

word ‘title’ in Explanation II does not 
mean that the general principles | with re- 
gard ‘to constructive: notice embodied 
therein. will ‘not . Ba. “applicable ‘to the 
notice referred: to in the ‘proviso to Sec- 
tion 53-A, From the illustration to Sec- 
tion 27 (b) of thé: Specific Relief Act, 1877 


referred to above and from the above” 


decision ‘of’ the’ Calcutta- High Court, it 
is: clear that the word’ ‘title’ as’ used ‘in 
the Explanatiori IIT means not’ any a com- 
pleted title in: accordance with law ‘but 
also includes an equitable interest which 
a transferee may. acquire in- any property 
by virtie of and under the contract of 
transfer. A: subsequent purchaser ‘of an 
immovable ‘property would be affected 


with notice ofthe interest of a ‘tenant - 
who is in possession: of the property in 
unregistered | 


part performance of an 
agreement :with. the lessor and ‘consequ~ 
ently ‘with. notice of such agreement and 
would not succeed in defeating the--ten- 
ant’s claim to retain possession under’ the 
protection given to him’ by Section 53-A 
of the Act.: ‘Reference’in. this connection 
may be made to nee ne v. Mahadel, 
AIR -1965. Pat 467. 

7. © In the aforesaid ‘Calcutta dedi- 


sion. - During the pendency of’ 
the-tenant advanced Rs. :7800/-' to` the 
landlord on -a verbal agreement that the 
money. was to be spent on repairs and 
repaid: by the landlord’ by giving credit 
to the tenant for monthly rents “as they 

due. -Some time later, the mort- 
gagee of the property obtained å decree 
against the landlord for sale 'on the mört- 
gage, -purchased the- house ‘at the ‘court 
sale and gave . notice to ‘the tenant -to 


quit. It was’ Pars by Sanderson.: C. J.. 


and Rankin, J. that the mortgagee was 
not entitled to evict the ‘tenant on that 
notice because the’ possession of the ten- 
ant was constructive notice to the mort- 
gagee not only of his tenancy but also of 
the agreement under which he was en- 
titled : to remain in possession ‘until the 
end of August: 1923 as the landlord had 
agreed to allow the tenant-to remain in 
possession of the premises till that time 


“D,. H, Vahalia: v. V, P, ‘Bhatt © = 


phe ae 2 Be 7 As- 


(1913): ILR 40-Cal 565. - 


not a‘transferee without: 


‘ant No. 


i. tl) Bom. 103 


“when. ‘he . borrowed: from the. . tenant 


Rs.: 7800/4. © `>. 


a . stated i 
Jenkins in Baburam v. Madhab ‘Chandra, 
“the occupation 


uld' take a transfer of that 
property. with notice of that tenant’s 


tights and if he chooses to make- no in- . 


quiry of. the tenant, he cannot claim to 
be a transferee without notice.” In view 
of these principles, it was thé duty of 
the plaintiff to make an enquiry with the 
defendants-as to ‘what their rights were. 
As the plaintiff admittedly failed to make 
any enquiry in respect of the rights of 
the defendants in the said house, it must 
be held. that he’ had notice of the- con- 
tract or part performance thereof; and 
hence, in my opinion, the learned Dis- 
trict Judge erred in law in holding 


the proviso to Section 53-A’ was attract- 


ed in this case. In the facts and cir- 
cumstances ‘of the case, it cannot be said 
that the plaintiff was a transferee for 
consideration, who had no notice of the 
contractor -of ` the’ part performance 
thereof within the m g'oft that pro- 
viso, because the defendants were in pos- 
session of the house and it was incumbent 
on the plaintiff to make proper enquiry 
into their ‘rights before -getting a sale 
a a o, pronerty 2n, His 
m 


-For these reasons, the defend- 
Sec- 


Sot ‘must succeed because under 


tion 53-A, defendant No. 1° having con- 
tracted with Tatoba and -Haval ‘to pur- 
chase the’ property, must be’ continued 
in possession ‘of the suit house in’ part 
Dertotenanies of the contract; and igatend- 
1 being.. ready and willing to 
perform his part of the contract, neither 
Tatoba nor Haval or ‘the plaintiff, who 
claims under ` Tatoba, can deprive the 
defendants of the „possession. of the’ suit 
house. ` 

z.: I0. “th. we enie the decree 
passed by the learned District Judge is 
set-aside and the decree passed by the 
Civil Judge is restored, Appeal. allowed 


. costs throughout. 
_ Appeal allowed. 
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3 VIMADALAL, . J. 
-7 ‘Devlakshmi Hárisukh Vahala and 
others. Plaintiffs v. Vishwakant P. Bhatt, 


Defendant. 
0. S "Suit: No, 29 of ‘1970, D/- 9-7- 


1970. 

-riisti Act (1882), S. EE O 
tion: of subsequent: interests under trust 
— The English doctrine of acceleration 
of subsequent interests ‘when a prior im- 
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re Gitenfian in the- document creating 
the trust and. the subsequent interest is 


a. vested interest — (Case. law discussed). 

: (Para 6) 

Caseg Referred: Chronological Paras 
(V. 54)" pi 


(1967). AIR. |1967 SC 844 
- _ 63 ITR 656, , Commr. ‘of Income- 
tax . v: ; Kasturbai | Walchand ee 


” Trust = À 
(1967) 67 ILR '504 = (1968). 2 TTI 

. 167. (Bom), Commr. of Income-- 

. tax v Lady ‘Ratanbai ‘Mathura-, 

” das 


(19677) 65 TTR 213 (Bom), Commr. ilar 
of Income-tax v. rs of Sir - 
Kikabhai hai ‘Premchand aed 

‘ (1957) 1957-1 All ER oe = (195) 

1.. WLR.. 401, Flower v. Inland ~ os, 
` Revenue Commrs. = | 7 14 

(1957) 1957-3. All ER 52, Davies Veo 
-Mackintosh ~ 
(1943) 1943 Ch 300 = “419 LJ Ch- e 

- „241, Midland Bank Executor and oes, 
“Trustee Co.. v. Morrison r oe 

(1932) AIR. 1932 PC- 158..(V 19)=" . 

59 Ind App 236,.Mohomed. Raza _ _. 
v. Mt, Abbas Bandi Bibi <8 

(1905) 7 Bom LR 207, ;Pestonji v. 

Khurshedbai 


(1886-87) 14 Ind App 89 = ILR o; 
11 Bom 551 ro). W ghela, Raj- | 
sanji v. Shekh Maslu i 8 
J.I ‘Mehta, with M. R. Mody, for 

Plaintiffs;. A, H. Mehta, i for. Defendant, - 

JUDG This is an Originat- 
ing Summons taken out by the plaintiffs 
who, along ‘with the defendant,. are the 
trustees under an Indenture of Trust dated 
the 18th of January a executed by one 

Pranjivan Tuljaram, . f ‘the determina- 

tion of certain qu ona . propounded 

therein, The facts necessary for the pur- 
pose of. disposing of this, Originating Sum- 
mons are very few, One Pranjivan Tulja- 

. tam: executed an‘Indenture of ‘Trust dated 

18-1-1927 and the plaintiffs and’ thé de- 

fendant are the’ present. trustees of that 

trust. The relevant clause of the -said 

Indenturé of Trust which: has been quoted 

in para 3 of. the plaint is as follows:— 

“To have and to hold the said land 
hereditaments and“ premises unto: the 
trustees......... Upon trust.;......To pay all 
rates taxes. and outgoing out, of the rents 
and profits thereof and all expenses of 
keeping the said hereditaments and pre 


mises in. a. proper state of repair and pro- . 


perly insured And that the Trustees shall 
pay the residue of the net rents and. pro- 
fits thereof to. the Settlor during the term 
of. his natural life and subject. thereto 
from. and after the death of the 

EEN the trustees or trustee 
shall stand possessed of the residue of 


I 


i . i 
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such rents income and profits herenari 
called the trust income upon the trust . 
-to pay the same unto the said ari 

Pranjiwan (the: deft) during his:.natu- . 
ral. life -and it ’ hereby . further 
agreed and declared. that from and after 
the se of the said Vishwakant Pranji- 
wan the Trustees or ‘trustee shall stand 
possessed of. the said trust- property to 
and -it is hereby 


Co venevesses 


agreed and declared that the. trustees or 


trustee of these presents shall hold the 


- money to arise from any such sale. after 


payment of-all expenses. attending. such 
sale upon trust to divide or distribute 
the same together with the balance of 
the unapplied income thereof. as if such 
sale ‘proceeds and income had absolutely 
belonged to the said Vishwakant Pranji- 
wan at the tiine of his death and he, ‘had 
died intestate in’ respect thereof.” `.. ~- 

The. settlor. died ọn “9th . June 1930. “On 
25th October. 1962:.the defendant execut- 


ed an Indenture of Release under which - 


he released unto the trustees.hig entire 
right, title ‘and. interest as a beneficiary 
under the said trust. - The plaintiffs have 
taken out this Originating. Summons for 
the purpose. of.. determining the -legal 
effect of the. said. Indenture of Release, 
-2 ..Though, in the Originating . 
Summons, the opinion-of- the Court ig 
sought on several questions, in. effect,.the 
question that arises ig only. one, and that 
is whether by reason of the release or 


‘disclaimer or surrender. of his : life in- 


terest .under the Indenture of Trust- by 
the defendant, by the said Indenture of 
Release dated 25th October 1962;-the sub- 
sequent absolute interest granted by the 
said Deed -of--Trust.to. the heirs-of the 
defendant as on an intestacy is accelerat- 
ed, or, whether there is a resulting trust 
in respect of the income that. was payable 
to.the . defendant during his life-time 
under the said. Indenture of Trust. That 
is a. queen -which -bas often arisen in 
England and has been the subject-matter 
of several. judicial’ decisions in that 
country, but I. have not ‘been referred. to 
a single reported decision on this point 
in India which could be said.to be an 
authority in regard to.it. In view, how- 
ever, of the charateristic lucidity. with 
which the ratio of judicial ‘decisions in 
England on this point has been culled in 
the standard English works- on ‘the sub- 
ject,- it is not. really necessary for me 
to consider, all those decisions in this judg- 
ment:, In Lewin on Trusts -(16th -Edn) 
at p. 121, the law on the point. is. al 
lated as tollows:— - 

“Where a life interest or some like 
interest’: income ‘fails or comes to'a- pre- 
mature end: the question arises whether 
subsequent Interests are’ accelerated or 
whether there is a resulting trust of the 
income, ‘In. the. case of a will the ques 
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tion is slightly: different.. because there, 
if there is no acceleration, the income falls 
into residue. or is undisposed. of. The 


person for life, and. a vested . 
mainder expressed to take: effect. 

death. of the first taker, the gift 
mainder is construed as. a. gift- 
Sect ons the death cf the fret taker or 
on any earlier failure or determination 
of his interest, so that the person entitled 


death’ of the first taker;: There is.no reason 
for applying any different rule to a 
settlement inter vivos, though it may. well 
be more difficult, in the case of a settle- 
ment, to. collect the intention necessary 
to bring the doctrine of acceleration into 
play. Where it can be brought into play 
there is, of course, no resulting trust, for 
the settlor.” 
As pointed out.in Halsbury’s Laws of 
England (3rd Edn.) Vol. 34 pp. 607-608 
para 1062 where the same principle is 
laid down,. the doctrine of- acceleration 
does not, however, apply if the remainder 
is not a vested der but is, contin- 
gent on an uncertain event. The doctrine 
of acceleration of subsequent interests by 
premature determination of the prior 
interest is however, based on the express 
„or implied intention of- settlor which en- 
ables the court to construe the grant of 
the subsequent interest as intended. to 
take effect on the failure or determination 
of the prior interest in any. manner. If, 
therefore, the document-creating the trust 
expressly or impliedly indicates a con- 
trary intention, the subsequent: interests 
are not accelerated, but there is a result- 


settlor or his esta (Vid 
Laws of England ¢ (Sed Edn.), Vol.. 39,. uP. 
947-948/para 1434). . 

3. The. ‘learned ouae ‘for ‘the 
plaintiffs cited before me the decisions. in 
the English cases of Midland Bank Ex- 
‘ecutor & Trustee Co, v. Morrison, (1943 
Ch 300) & Davies v. Mackintosh, -( (1957) 
3 All ER 52) which were -both cases in 
which the: doctrine of acceleration was 
applied to testamentary dispositions. - In 
the Midland Bank's case the principle of 
acceleration owas applied to annuities 
given subject to a life interést in the 
‘residuary income. In doing so, Simonds 
J. enunciated the principle of accelera- 
tees in z following terms (at pp. 301- 
"I see no reason why it should -nof 
be appropriate in the ‘case of any interest, 
whether partial, such as an annuity, or 
cesiduary. The principle is the same. An 
interest is postponed that a prior interest 
may be enjoyed, - If that prior interest 
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prior beneficiary or for any other cause, 
the reason for Postpenement disappears 
and eee is no reason. why there should 
noe acceleration. . Accordingly, when 

I find: ‘an annuity expressed to be subject 
to a life interest: and that the tenant for 
‘life has disclaimed his life interest, I 
come to the conclusion that the annuity 
is to be accelerated, for it is just as if 
the direction for the payment of the 
annuity was ‘subject to the interests of 
the tenant for life which may be deter- 
‘mined either- by ‘his’ death or for some 
‘other teason’. a A 


In the case of 1957-3 All ER 52 a testatrix 
fave the residue of her estate to be divid- 
ed equally between her two sons and her 
‘step-daughter P. She further provided, 


-“P’s portion to be hers for life and then 


to.be divided equally „between her issue.” 
‘The testatrix died -on` the 22nd March 
1955, and -by a deed dated 5th October 
1956,.P irrevocably renounced and dis~ 
claimed all the Hfe or other: interest in 


‘is determined. whether by the death of a . 


the residuary estate of the testatrix con- - 


ferred on her by the will P was a 
widow .aged 58 years. She had three 
chil the youngest. of whom was 


nearly 21 years’ old. None of P’s chil- 
dren had any issue. On the question as 
to how P’s portion should be dealt with, 
it was held that the effect of the dis- 
claimer' was to accelerate the interest of 
P’s: children and-preclude the participa- 
tion of. P’s remoter issue, and P's portion 
belonged to P’s three children in equal 
shares: absolutely. - It was observed in 


the judgment of Vaisey, J:-(at p. 54) that, 
disclaimer 


-but for the the funds would, 


at the death of P.- have been divisible in 


equal shares between the class-of persons 
comprising all her- descendants or. what- 
ever degree (children and remoter issue) 
‘who had been. in. existence at any. time 
between: the death of the testatrix and 
the death of P. - The learned judge stated 
that each such person’s interest would be 
an absolute vested. interest, so that the 
class might include not only persons 
living at the death. of P, but also: the 
-legal representatives of person who had 
predeceased her, -The learned fudge then 
pointed out that, at: the time. when he 
delivered - judgment, the class however 
consisted only of the three children of 
‘P.. In regard to the contention that the 


-purely gratuitous act of one.of the. bene-. 
cars P. should. not operate to deprive 
-and - 


dispossess a number of other bene~ 
ficiaries, viz., P’s grand-children and re~ 
moter - issue, of the interest - which the 
testatrix had given -them by her will, the 
‘learned judge stated that it was clear 
that-acceleration might and did sometimes 
alter-the constitution of a class of bene- 
ficlaries from what it would: have been 


if the gift had not been accelerated, Ha 
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then proceeded to apply the doctrine of 
acceleration and declared that the. fund 
‘belonged to. the three children of P in 
equal. shares -absolutety. i 


4. “Though, in the ‘above two cases, 
the principle of acceleration was applied 
to testamentary dispositions, the same 
principle has. been held to. be applicable 
to trusts inter. vivos also, `In the case of 
. Flower v. Inland Revenuë Commrs,, (1957) 
1 All ER 462, the facts. are . that,’ by a 
‘settlement. inter vivos, it was rovia 
that the trustees should stand possessed 
‘of the trust funds during the lifetime ‘of 
the settlor to apply ‘the income of “the 
‘trust-funds in each year for such charit- 
able and  benevolent’-purposes as they 
might from time to time direct, with power 
to accumulate any income not so paid 
and to apply such accumulations for the 
like purpose. - It-was.. however, provided 
that though the said trust .was not con- 
fined to purposes charitable in‘ law and 
the trustees could make payments of sub- 
-scription or gifts, no payment was ‘to be 
made: which would benefit the settlor or 
-any of trustees. The-said settlement laid 
down, that after the death of the settlor, 
.the trustees were to hold trust fund upon 
trust to pay the annual. income to “the 
settlor’s wife for life 'and, on the death 
of the survivor ‘of them the settlor -and 
his wife.. to hold the’ capital. and income 
for the settlor’s three! children’ in equal 
shares. The séttlor’s’ wife died;“and then 
the settlor himself died: It was common 
‘ground ‘that-the discretionary trust ‘during 
‘the settlor’s life was void: for uncertainty. 
For the purpose of.-ascertaining whether 
estate duty was payable:: ‘in connection 
with the death of the’ ‘settlor in respect 
of the trust funds, it'became necessary 
to decide whether the result of the’. iñ- 
validity of the discretionary trust’ was 
.to accelerate the- interests expressed “to 
‘take effect after the death of the settlor, 
or to give rise -to'a 'restilting trust in 
favour of. the‘ settlor ‘so that ‘the: trust 
-funds passed on his death, . Jenkins, L, J. 
-who delivered the leading judgment laid 
down (at p. 465) that, although all the 
„authorities in ‘regard to: the principle’'of 
acceleration which had: been -referred to 
before him were concerned: with wills, 
there was no reason for applying any 
different rule to'a settlement inter vivos, 
and that the principle, must. be broadly 
the same. He, however, went on to ob- 
serve that he~ could not ‘help e that 
it might “well be more. difficult, in the 
case of a settlement, to: collect. the inten- 
tion necessary: to bring the doctrine of 
acceleration into play.” “© He then went 
on to hold: that the Ertereati of thosè 
beneficially entitled after the death of 
the settlor were ne accelerated, because 
the character of the disposition "made ae 
the settlement in map case showed tha 
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the settlor’s intention was that during 


hin Vita neithee he nor his wie toe his 


children should. have: any beneficial in- 
terest in the trust fund, and that,;there~ 
fore, there was a resulting. trust in favour 
of the settlor and the fund must be held 


judge. stated.(at p. 468) that, 
having regard- to the terms: of the. deed 
of settlement before him, “it would be 


trary intention, its ey. to trusts 
inter vivos was recognized and accepted 


‘by the Court of Appeal in England. : 


the-learned counsel for the plaintiffs but, 


in my opinion, none of them can be said 


‘to be an authority ‘in-regard tothe doc- 
trine of acceleration. In the -case of the 
Commr; of Income-tax’’ v. Kasturbai. 
Walchand* Trust; (63 ITR 656). (ATR 


"1967 SC 844). the facts were that, under 


a'deed of ‘trust inter vivos created 

Seth” Walchand -and his wife Kastur 

the -said Kasturbai had‘a life interest in 
respect of ‘the income of the trust funds 
as well. as a right of free residence ‘in 
some of-the properties. By clause 8 of 
the said deed of*trust it was provided 
that. after the death of -Kasturbai, the 
trustees were to- apply the income of the 


‘properties. to’ the ‘charitable purposes en- 
-umerated: in the deed ‘of trust 


After 
the death es Seth Walchand, Kasturbat 
‘executed deed ‘dated 21st- July 1955 
whereby: she ‘surrendered and. released her 


‘life interest in the income as well as her 


right -of free residence and her entire 

beneficial ‘interest under the said deed of 

trust “to the intent that her- beneficial 

interest may -be determined as aforesaid 

and the. same may be immediately vested 
in: the trustees and that the trustees may 


utilise the same. for charitable Papua 
“mentioned in.the said indenture of settle- 


ment.” . The Supreme Court held. that the 
deed executed by’ Kasturbai was valid in 
view of the provision contained in Sec- 


‘tion 58 of the Indian Trusts . Act, Cee 


which provided that the beneficiary, 


‘competent to contract, could transfer his 


interest that by executing the said deed 
dated 21st July. 1955 Kasturbai had ‘sur- 

rendered all her rights, and that the ine in- 
come of the trust property became ex- 
empt from liability to income-tax as soon 
as the rights, of Kasturbal ceased 
ecution by 
dated 2ist July 1955.. since the same 
would have to be ‘applied for charitable © 
purposes in accordance with, other, 
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terms of the deed ‘of trust. The Supreme 
Court. however, did: not decide the fur- 
ther question as to whether the trustees 
were entitled to apply the funds of the. 
trust properties for charitable purposes 
immediately on ‘the execution of the deed 
of surrender, or were required to accumu- 
late the income and apply the same to 
charitable purposes -‘on the death of 
Kasturbal under Cl, 8 thereof, as it took 
the view that in either case ‘the income 
would be exempt from income-tax under 
kthe provisions of Section 4 (3) (i):of the 
Indian Income-tax Act,. 1922.. The deci- 
sion in Kasturbai Walchand ‘Trust’s. case, 
‘63 ITR 656 =. (AIR 1967 SC 844) is, there- 
fore, not an authority for ‘holding: that 
doctrine 


of acceleration applies to- 


inter viyos. - That 


Income-tax .v. Trustees of Sir Kikabhai: 


Premchand . Trust; (1967-65 .ITR -213 
(Bom) ) and the same is also, therefore, of 
no assistance for the pupos: of sige 
. The 


behalf of tbe plaintiffg.was-a decision of 
aoe pga Bench of, this court in the 
of Commissioner - of. Income-tax: v. 
Lady Ratanbai Mathuradas,. (1967-68 ITR 
604-(Bom)), but in the judgment in that 
case the application of the doctrine of 
aecelaiaiion ore ars to-have been assum- 
ed. and ewer Ri stated (at p. 510) that the 
sole question. was aar the shares. of 
the beneficiaries under the trust deed 
were indeterminate and ‘unknown, so. as 
to make the trustees assessable at the 
Yee rate under the proviso to. Sec- 
tion. 41 of the Todi epi aa ah 
1922. ; 


6. - The Indian piles Act was in- 
tended to codify the law- relating to -pri- 
vate trusts: and trustees.’ The use`of the 
expression “define and amend” in, ‘and 
the omission: of the word “consolidate” 
from, the preamble to the said Act shows 
that, whilst the Act is exhaustive in res- 
pect of any matter ‘specifically provided 
for in it. not exhaustive of all matters 
relating to private trusts. .In , cases 
covered by the Act, therefore, .the provi- 
sions of the ‘Act alone ‘must’ be “applied, 
but in any case, not covered by the Act, 
the Court is entitled ‘to apply rules ‘of 
English. law. as laid down by judicial 
decisions in that country, which’ are not 
inconsistent with the Act,-as ‘the rules 
of - justice: equity and good conscience, 
(1886-87)..14,Ind App 89 at p. 96 (PC) 
and 58 Ind App 236 at p 
1932 PC 158 at pp. 160-161). 
Section 9 of: the Indian 
ides for a beneficiary renouncing bis 
interest mider n private trust. by discal: 
mer, the said Act doesnot contain any 
provision relating to the the aeceleratzon ot 
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subsequent interests on -the failure or 

premature - determination of a prior ine 
terest; ` In such a situation Courts of this 
country must, therefore, resort to the 
principles .of English - law on the subject 


‘as laid down by- judicial: decisions in. that 


country, The English doctrine of accele- 
ration. -of subsequent 
prior interest fails or comes to a pre- 
mature end is not inconsistent with any 
provision of the Indian“ Trusts Act, 1882. 
I accordingly hold that the said doctrine 
applies in India, both to trusts created by 
will as well as to settlements inter vivos, 
provided two conditions are fulfilled, viz., 
(1) the settlor has not-shown a contrary 
intention -in' the document creating the 
trust;. and -(2) the: subsequent interest is 
vested interest.: and not a contingent in~ 

‘Turning to the’ Indenture of Trust, 

dated 18th January 1927 in the present 
case, it is impossible to find a contrary in- 
tention- on the part of the settlor so as 
to. negative the applicability of the doc- 
trine of acceleration, In fact, the inten- 
tion of the settlor, as disclosed by the 
relevant clause of the Indenture of Trust 
quoted above. is.clearly that the heirs of 
the. defendant as on an intestacy . should 
be the only persons who are to be bene- 
ficiaries on the failure or determination 
of the defendant’s. life interest, whatever 
be the manner in which the same comes 
to an end. The words “and he had died 
intestate in respect thereof” in that clause 
do not, in my opinion, disclose a contrary 
intention so as to negative the applica- 
bility ‘of the principle of acceleration, but 
merely describe the class of beneficiaries 
amongst: whom the trust property is to be 
distributed: -There can also be no doubt 
that the. interest which has been confer- 
red..on ‘the said class of beneficiaries is a 
vested interest within the-terms of Sec- 
tion 19 of ‘the Transfer of Property Act, 
1882, inso far as the condition upon 
which . their interest is dependent is one 
which is certain to occur, and ‘is not in 
the nature.of an uncertain event so as to 
make: it. a, contingent interest. Moreover, 
as observed by Vaisey, J. in the case of 
1957-3 All ER 52 cited above (at p.. 54) 
the application of the doctrine of accelera- 
tion may, and does sometimes, alter ‘the 
constitution of class of beneficiaries from 
what it would have been if the gift had 
not been accelerated. The terms of the 
relevant clause of the Indenture of ‘Trust 
in the present case are very similar: to 
the terms -of the’ trust ‘created under the 
will in the old’ case’ of Pestonii v., 
Khurshedbai, - (1905-7- Bom LR 207) in 
which a bequest was made to D for life 
and, after her death, the corpus’ ‘was to 
be -divided between her issue “according 
to the law or statute for the time being 
in force in India relating to intestate suc- 
cession among Parsees.” The testator died 


interests: when a). - 
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in 1885 when D had two sons and two 
daughters, One daughter N Jed in 1885. 
One son F died. in 1889. D herself died 
in 1904. It was held (at p. 211) that,‘on 


` the death of the testator; thé legacy be- 
- came- vested: in the’ class’ of persons ‘re~ 


ferred to. and described in the will,- viz, 
the issue of D. In the present case also, 


` the. interest’ granted :to the defendant’s 


heirs under the Indenture of Trust- dated 


-18th January 1927-ig therefore; a vested 


interest, Both ‘the: conditions necessary 
for -the applicability of the principle. of 
acceleration being satisfied; I have come 
to the. conclusion that the legal effect of 
the ‘execution of. the Indenture of Release 
dated. 25th October’ 1962 by the defendant 
is to accelerate. the distribution of ‘the 
trust funds among - -the class of persons 
answering .the ‘description of ‘being the 
heirs of the defendant! as on an intestacy 
on whom a vested iriterest’has been con- 
ferred by the Indenture of Trust: dated 
18th January 1927. - I, therefore, hold that 
the trustees “must distrib ute the : corpus 
of the trust funds, ‘as well as the unappli- 
ed income ‘thereof ‘(if any). amongst‘ ‘the 
persons who at the’ date of the Indenture 
of Release .dated 25th October - 1962 
answered the :.. description of being the 
heirs of the defendant as on_an intestacy. 
I answer*the question propounded by the 
Originating ' Summons as’ follows:’ > 
- L In the affrmative. `> CEA 


` 2'In the affirmative . n 
3. In the affirmative, ° 


& 4. The. ‘trustees must ‘sell the Tree 
property in the, manner... dir- 
ected by the Indenture’ of Trust 
dated 18th January 1927 and hold 

_ the. money arising from any such 
sale, after payment of all expenses 
attending -such sale, upon trust to 
divide or distribute the same, to- 
gether with the balance of the un- 

.. _--applied income thereof, amongst 

-` the persons who ‘would -be the heirs 
of the defendant, as on an intestacy. 
ber 108. died on: ‘the 25th of Octo- 


y 5. pot : a 5 ie ti, Sethe as, a 


of this Originating Summons,.as between 


attorney and client, as well asthe costs 


of the craigs do _come out of the 
trust estate, . 
Order accordingly, 


7. I order that ‘the plaintiffs’ costs: 


Stata (Deshpande J.)° ALE 
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K, K. DESAI & V, S. DESHPANDE, Jd. 
‘Little Gibbs Co-op. Housing Society, 
Ltd, Bombay and another, Petitioners v. 
The. State of Maharash’ tra and others, 
Respondents, i 
‘Spl Civil. Appln. No. 2127 of "1970 
me ou Appln. No; 3050 of 1970, D= 


(A) Maharashtra - Cooperativa Socle= 
ties Act 1960. (24 of 1961), S. 78 —4 
Supersession of Committee — Prerogui- 
site. condition of affording opportunity ta 
show cause: before taking action — Non=« 
observance Of.— Effect — (X-Ref:—« 
Natural Justice — Principles of). i 

The conditions: which are required ‘to 
be -satisfied prior to the exercise of the 
authority and power under Section 78 are} 
(1) giving an opportunity to the pa 
mittee or its member, as the case 
be. “of stating its or his objections” ` and 
(2) consultation: with -the Federal Society. 
These are not empty. formalities. ` The 
safeguards have. been provided against 
the misuse of the powers by the officers 
of the Co-operative. Department, Hence, 
the Registrar cannot supersede the Com- 
mittee: unless the members of the Manag- 
ing-Committee are given.an opportunity 
to explain their conduct. “The scheme cf 
the section is that actlon taken there- 
under without affording due opportunity 
to show cause would be illegal and ac- 
cordingly of -no‘ effect, (Paras: 10, 11} 

> (B) Maharashtra Co-operative Socie~ 
ties ‘Act, 1960‘ (24 of 1961), Section 78 —= 
Supersession of Committee — Grounds == 
Existence of rival groups by: itself, can= 
not furnish any basis for supersession of 
managing committee under S. 78 unless 
it interferes with the normal functioning 
of the. Committee and exercise 
ba control by it over. the affairs of the 

ociety, «- . (Para 12) 


' A. G. Adwani with. B. S: Chandnanf, 
for Petitioners; S. N: Naik i/b M/s. pn 
& Co. Attorneys (for Nos. 1 and 2), D 
Dhanuka (for Nos, 3, 4. -58 and 9) a 
P. N. Tulsian (for “Nos, 6 and -7), for 
Respondents, : 


és DESHPANDE, 3 —. The two. peti 
toners in this Special Civil Application 
challenge the legality. and validity of the 
order passed by the: Government of 
Maharashtra on 8th November 1970 in 
exercise of their revisional jurisdiction 
under Section 154 of the Maharashtra 
Co-operative Societies Act, 1960, herein- 
after referred to as ‘the Act’, Petitioner 
No; .1 is a Co-operative Housing Society 
registered under the ‘Act in or about the 
year 1960. Petitioner No. 2 igs one of 
the 13, shareholders. of the said ‘Society 
and also Honorary Secrétary. sopsinted 
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as such at the: General” Body meeting 
held on 27-10-1968.- The facts, which 
fave rise to this: special Civil Application, 


briefly. ere that on 3rd September: 1964. 


the Assistant - hacer ie ‘Co-operative 
Societies, passed an er: dirécting ‘an 
inquiry in the affairs of g ‘Society under 
Section 83 of. the Act. On 28-5-1968 the 
Inquiry 


and malpractices,- The Deputy Registrar 
then sent extracts-of the said report -to 
the Society prequmay in terms of sub- 
section (4) of S:83-on 28-6-1968. On 
11-9-1968 the ‘then Managing ' Commniittee 
of the Society- 
District Deputy Registrar thereupon’ con- 
vened a General’ Body meeting of the 
Society- on 27-10-1968. Normally the 
balance-sheet and statements ‘of accounts 
of this Society for the year “ending on 
30th June 1968 should have -been placed 
before the Annual ‘General Body meeting 


before the expiry ‘of the month of, 


September - 1968. It} however, ‘appears 
that for some reasons or. the other the 
accounts of ‘this’ Society.’ remained” un- 
audited and ‘such ` statements were not 
Jedy lor placing before any-such Annual 


on 27-10-1968 3 
Annual General. Body meeting”. an Adhoc 
Managing Committee consisting of five 
persons was->appointed “till the regular 

Committee” was -elected, and 
petitioner No. 2 to this petition was elected 
as Honorary Secretary of the same. Some 
differences: of opinion seem‘to have arisen 
between the Adhoc Managing Committee 
on the one hand and -the..District. Deputy 
Registrar on the other hand in .regard to 
the precise follow up actions to be taken 
to comply':with the findings of the In- 
quiry Officer, It is unnecessary to make 
a detailed- reference to all these differ- 
ences. On 1-2-1969, the -Honorary Sec-. 
retary of the Society seems to have com- 
plained agairist the District Deputy Re- 
‘gistrar to the Divisional Joint Registrar, 
Bombay,- but he seems .to:. have. virtually 
refused to take any notice-of.the same 
and, .on the contrary, by his letter dated 


11-4-1969 asked the- Secretary vaguely -to 


proceed: with: the follow up. action in com- 
Omien. .with the- report of the ay 
cer, > 


2° On 26-4-1969" PTR District 
Deputy. Registrar served, a` notice under 
Section 78 (1). of the Act on the Chair- 


man and Secretary and all the Members ` 


of the Adhoc: Committee of the Society 

calling upon them to show cause as to 

why the said Adhoc Committee should 

not be superseded “in the interest of 

smooth and proper functioning of the 

Society”, es in ~his opinion “the Adhoc 
ttee 


eeetececseasose 


been lon properly.” y 
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resigned en bloc. `The- 


. The ‘findings 
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tion dated 8th May 1969 cause was shown 
against the said proposed action. by the 
Honorary. Secretary. - At the end of the 
said letter the Secretary had. requested 
the District Deputy Registrar to give him 
and the. . members of. the said Adhoc 
Commitee a personal:hearing. On 48-10- 
1969, however, the District Deputy Re. 
gistrar without any further enquiry or 
hearing passed an order superseding the 
said -Adhoc Committee under 
sub-section (1) of S..78 of the Act and 
appointed one B. S. Gokral as the Ad- 
ministrator to manage the affairs of the 
said Society; The Society thereupon pre- . 
ferred an appeal to the Divisional Joint 
Registrar and on 17-1- 1970 the said ap- 
peal was allowed and the. supersession 
order of the District Deputy Registrar 
dated 18-10-1969 was set aside. It ap- 
pears that sevei other’ members of this 


seeking his 

intervene.-and support the  supersession 
order -and their’ request “seems to have 
been granted -and the appeal - of the 
Society seems to have been allowed only 
after, -hearing them, These seven mem- 
bers :then’. preferred ‘a revision applica- 
tion -to` the aenta. ‘under Section. 154 of 
the Act. ‘This is how the impugned 
order dated 8th September. 1970 came to 
be’ passed by .the ent, 


3° The principal contention of Mr. 
H. G. Advani, the learned advocate ap- 
pearing for -the, petitioners, is two-fold. 
recorded by the Govern- 
ment in. their order. dated 8th Septem- 
ber 1970, according to.Mr. Advani, are 
at variance with and on matters other 
than the charges levelled against the peti- 
tioners in. the-noticé dated. 26th April 
1969. He, therefore, contends that . the 
petitioners have been deprived of the 
management of the. Society and their’ 
office of the Managing Committee on the 
basis of charges and/or causes on which 
they have not been afforded any:oppor- 
tunity. to show cause. This action is, 
therefore, in contravention of the Scheme 
and provisions in Section 78 and accord- 
ingly entirely Mllegal:. He further con= 
tends that even if. the findings recorded- 
by the State Government are accepted as 
correct and binding, ‘the same still do 


“not: make out any--case for action under 


aac 78. of the: Co-cperaiye Societies 


av Now, “the ae, dated ‘26th 
April 1969 broadly alleges that the Adhoc 
Committee of the Society was not func- 
tioning -` properly. In ‘support of this 
allegation. four chatges are incorporated 
in four clauses of the said notice. Super- 
session ‘order of the State Government is 
based. on two: firstly that there 


findings, 
were. two ‘ival. groups in-the Society, each, 
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ning the actions of the other; and 
-gecondly.. that the Adhoc Committee fail- 
ed to hold elections - implying thereby 
that. it .. failed to- get | regular Manag- 
Ing Committee electéd,’ .. This, according 
to the State . Government.. affected the 
functioning of: the Society. Mr, Advani 
. contends that.the petitioners were never 
called-upon to- answer these charges, Mr. 
Dhanuka, Mr. Tulsiani and Mr. .Naik,:the 
learned advocates .for:the respondents, 
contended ‘that the allegations are implicit 
in the charges ‘Nos. 2.and 3 of the Show 
Cause notice. gika i 1969. : ‘The text 
. of the ‘charges is WEIS 


` “2. ‘There ‘ig, omnia no co-opera- 
tive spirit in the members of the Society 
with the’ result..that .mere’-exchange of 
` Jetters * from: the Adhóċ` ‘Committee and 
the members making’ “allegations | ‘against 
each ‘other is. ‘going’ on. | 


3. That the Adhoc ttee did not 
convene the Annual: on meeting. of 
the Society: for the year..1968-69 and did 
not get the. Society's accounts. for the 
year’ ending -1967-68 audited so. far and 
that the statement of accounts. ete; .-for 
that year have not been placed before 
the General Body for. approyal..so far.” - 
Jt is unnecessary to quote the- allegations 
in charges Nos, 1 and .4 inasmuch es no 
adverse findings. against the petitioners 
are recorded, -either by the 
Deputy Registrar or by = 
ernment in their orders | nor any reliance 
was placed on them, seriously before us 
by the’ respondents’ Advocates, : , 


Ceg Ti our. opinion, the two find- 


Higa: .on ‘which the supersession order. of 
the State. Government is based. are at 
variance with and- on matters other than 
the allegations’ which::were: the subject- 
matter .of charges Nos,:2.and:3 in the 
notice dated 26th April 1969. One of the 
‘findings of the State. Government is ‘that 
the _petitioners- failed: to hold elections. 
The finding is vague. but the learned ad- 
vocates -on both ‘sides agreed on the im- 
plications thereof::- The . implication -is 


that the Adhoc..Committee-was appointed . 


only by. way. `of ʻa stop-gap arrangement 
and the said Committee failed to convene 
-a Body: meeting of -the~ Society 
ad get the regular Manag Committee 
elected. from 27-10-1968 till 26-4-1969: 
There: is. no doubt, from minutes, that 
the ide Adhoc Managing ‘Committee was 
_ appointed “till the regular Managing 
poe -It is possible 
to contend. that ‘the : 


have taken steps to get regular Committee 
elected. This- 


omission or, failure, how- - 


ever, is not specifically mentioned in any. 
one of these, charges, ‘The learned Ad- 
vocate appearing for the tespondents tried 
to..argue that this. allegation is. implicit 
in charge No, 3, We have therefore, 
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"petitioners: should: 


A.LE: 


ainaaiay quoted charge No.3. It 
consists of. two- parts.:. The first part re- 
fers tothe failure of the Adhoc Com- 
mittee to convene Annual General meet~ 
ing of the ‘Society. for the year .1968-69. 
This. charge is, absurd and frivolous. It 


poma i not have been levelled at all in- 


asmuch as. the accounting year 1968-69 
itself had not expired by- 26th April 1969, 
when the notice was given. and-it' was 
open for the Society. to -convene ,Anñual 
General meeting for the said. year. ending 
on: 30-6-1969 before the expiry of Septem~ 
ber 1969... The second part of this charge 
pertains. to the - failure: -of -thé . Adhoe 
Committee in ‘not getting . thè. Society’s. 
accounts for the year: ending - 1967-68 
audited and placed before ‘the General - 
Pedy, meeting for approval, This, how-. 
;-has nothing to do with the failure. 
to. fast the regular committee. elected, 
Thus neither part of. chargé“No, 3 per- 
taing to the failure of the Adh oc Com- 
mittee to get. regular.. ë Com- 


Managing 
‘mittee elected., It is thus clear that the 


petitioners were never. called upon’.to 
explain as to. why. regular Managing. Corn- 
mittee was not. got elected and it was not 
open for the . Government . to` base. its 
order, on such a charge. and ‘finding, . 


° 6. Second- finding is’ that © “the 
membership is small and.each rival group 
will continue to question’ the action ‘of 
the: other.” Mri Dhanuka contends that 
allegations in Charge’No. 2: are -sufficient 
to: warrant such a finding. “All that is 
alleged under this charge is that there 
was “practically. no atsi ia spirit in 
the.members of ‘the Society”, and second- 
ly that the same resulted in “mere ex- 
change ‘of letters from the Adhoc. Com- 
mittee. and the : members: making ‘allega~ 
tions against- each other.” “It is nót known 
as to what -precisely is meant’ by. the 
allegation ‘that, co-operative spirit was not 
in existence in the members. of the Socie~ 
ty: .To us the allegation: ‘appears to be 
too vague,’ wide. and general for any one 
to” meet’ and reply,.. There is indication 
which precise correspondence the. District 
Deputy Registrar: had in his mind: . It is 
pertinent in this context to:note ‘that in 
spite of the petitioners’ objections‘ and-in= . 
sistence ‘in thelr reply ‘dated: 8th: May. 
1969, no ‘details were furnished nor ‘pars 
ticulars were supplied to them nor. per- 
sonal hearing was „given, before. the order 
dated. 18-10-1969 was. ‘passed. by the: Dis- 
trict- Deputy Registrar, In fact, such 


‘chargés ` really“ could not have been 


answered in -thè absencé. of any ‘specific 
details and specific references * i 
particular’ letters. 2 i 

7... . Assuming, however, that there 
was absence of co-operative spirit among 
thè members. of the 8 2 ee and an 
they went on ind 

allegations | “auainet each ee, the -tha 
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game cannot necessarily lead to the. proof 
of the existence of two- rival groups, and 
even. such existence of’ two rival groups 
in a Society. or in any institution does 
'not- necessarily lead to the further con- 
‘clusion that each group is determined..to 
question the -action of. the..other. . Exis- 
tence of rival groups .as also ‘the extent 
‘of the depth oftheir rivalry, are after 
all: questions of facts. The necessary facts 
and allegations: not having ‘been men- 
tioned in the Show Cause. notice .dated 
26th April 1969, the finding recorded: by 


the State Government, ‘in. this behalf: is- 


liable to be quashed for want of charge 
and notice to show cause. Both the find- 
ings of the State Government ‘on which 
the supersession order is founded thus 
are arrived at ‘by non-observance of prin- 
ciples of natural justice, 

8. Mr, Dhanuka urged that 1 no in- 
terference is- called ` for in exercise. of 
jurisdiction under _ Arts. ` 226 and. 227 of 
the . Constitutidn’: ‘on “such. technical 
grounds, when ‘facts, are: ‘incapable . of 
being disputed. It is true, as contended 
‘by Mr. Dhanuka, that. admittedly the 
petitioners have failed to get the regular 
Managing Committee elected till this day. 
But Mr., Advani contends that this. was 
because ` of ‘the stay order obtained and 
obstructions created. by the respondents 
‘and he could have proved this to the E 
had he been called upon’ to’ explain. his 
failure, _. 

=- 9% 0 In. connection with. the onti 
tion, as to the scope of Section. 78 made 
by, Mr, Advani it is necessary. to ascertain 
the true meaning and effect’ of the -pro- 
vision in Section 78. the relevant paris 
‘whereof read as follows:— z- 


` "78 (1) If, in the opinion of the Re- 
gistrar. the Committee of any Society or 
any member of such Committee persis- 
tently makes: default, or: is. negligent, in 
the performance.of the duties imposed ‘on 
it or him by this. Act or the rules ór- the 
bye-laws or commits any: act which -is 
prejudicial to the interests of the: Society 
or its members or wilfully disobeys ‘dir 
ections issued by the “Registrar” for. the 
purposes of.securing proper implementa- 
tlon of co-operative production and other 
development programmes approved or 
undertaken by Government, or is other- 
wise not discharging its or his functions 
properly, or where a situation has. arisen 
in which the committee or any member 
thereof ceases:or -refuses to discharge its 
or his functions and the business of the 


the Committee or the-‘member, as the 
case may .be. an opportunity of stating 
its or his objections (if any) within fifteen 
days from the date of issue of notice, and 
after consulting ` the federal society to 
which the society is affiliated, by order 
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(a). remove the committee, jane 

Gi) xx: | XX: 

' Gi) appatit one or ‘more ‘adininisteas 
-tors, who need not be members a ke 
society,. to manage .: the -affairs of 
Society. for. a pee ‘(not exceeding me 
years) specified -in a the: order, E x x x 


Apparentls the "Tegidlatare: has. by th 
language, of the section indicated that a 
its view the authority and power to re- 
move the Committee enacted by the sec- 
tion. was extraordinary and abnormal and 
that. this authority. and -power must not 
‘be used except in ‘abnormal situations 
mentioned in the section and only upon: 
satisfaction of- the . conditions mentioned 
in ‘the section. These abnormal situa- 
tions-are:-— . 

(a) the committee of. any Society or 
‘any member. of such committee pense: 
tently makes default;’ or 


. ” (Ð) the said, committee or 

“ber. thereof is negligent in he erie’ 
‘mance of the duties imposed on it or 
.him by the Act or the Rules or the Bye- 
lawa or . 

(ec) the committee or any Society or 
any: member of such committee ttee’ commits 
any act which is prejudicial to . the in- 
terests of the Society -or its members: or 

(d) the committee or its member wil- 
fully disobeys - ‘directions issued by “the 
Registrar for the  purposés of securing 
proper implementation of co-operative 
production and. other development’ pro- 


grammes approved or undertaken by 
Government; or’ o , 
_ (e) committee or. ‘its. members Ig 


otherwise not discharging its or his func« 
ctlons properly;.or . . 

f) where, a situation | has’ arisen in 
which the committee or any pee en 
thereof ceases or refuses to discharge its 


or his functions and the business of the 


. Society has Oras Medy to- come a 
standstill, ` ; 
10. It is aiy when the Registrar 


‘forms’ an opinion as to the existence of 
such ‘situdtion that he can proceed to 


‘take action for the removal of the Com- 


mittee. . The conditions which are re- 
quired to be satisfied prior to the ex- 
ercise of the authority’ and power are 


‘be “of stating its or his objections” and 


These, in our. 
formalities. . ‘i 
have been provided. against the 
of the powers by the officers of the 
operative Department.. 3 ah, ote aed 

. Apparently ` the co-operative 


authority - -of each such 
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General Body of 


Managing 
mittee. The’ provisions. of the Act, Rules 
‘and the Bye-laws regulate proceedings at 
‘the General Body meeting..as also the 
manner of election of the Managing Com- 
mittee and the exercise of control over 
‘it by members of the Society. These 
also provide for- the removal thereof, in 
case of loss of their confidence. Mem- 
bers and shareholders are prima facie the 
masters of their own Society. and the 
property or the business owned by it, and 

‘it ig really for them toidecide as to how 
they should function, -' subject to their 
obligation to comply with: the provisions 
of the Act as also other laws of the 
‘land. Powers are also vested in the Re- 
-Ristrar: under Section 79 to enforce the 


found to be unenforceable 
and lawful functioning of the Society be- 
comes impossible, that recourse to the 
extreme step contemplated under Sec- 
tion 78 is intended to be’taken. In the 
‘event of any action under Section’ 78, the 
-shareholders are deprived, at any rate, 
temporarily of their tights to 
their own affairs through the Committee 
of their choice. Such action also, on the 
other hand. constitutes a slur.on the per- 
sons who happen’ to occupy seats in the 
Managing Committee. .The management 
“then consequently stands vested in the 
hands of one who is not of their own 
cholce,, but is the choice of the Registrar. 
This apart, the remuneration of the Ad- 
ministrator is also required to be borne 
. by the shareholders or is ‘otherwisé 
‘defrayed from the assets of the Society. 
This drastic action, therefore, cannot be 
resorted to lightly and. without - regard 
to the legal rights of the shareholders as 
also the members of the Managing Com- 
mittee. Such action has to be taken only 
to protect the interest of the Society. or 
the community at large. That is. why 


the Registrar cannot have recourse’ to. 


such an extreme step unless the mem- 
bers of the Managing Committee’ are 
given an opportunity to explain their 
conduct. The scheme'of the section is 
that action taken thereunder without af- 
fording due opportunity: ‘to. show cause 
: one be illegal and accordingly of no 


12. Now, the order-of ‘the State 
Government itself does not show which 


of the ‘several contingenties contemplat-- 


ed under Section 78 of the: Act had, in 
its opinion, warranted, such supersession 
in this case. All that. the- learned Ad- 
vocates: for the -réspondents could do in 
defence of: the -order, was to harp -on 
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the admitted. existence of rival groups 
in the Society and rely on Cl, (e) of’ 
Section 78, as analysed above. In our 
opinion, existence of rival groups by it- 
self, cannot furnish any basis for such 
action unless-it is.shown further that: it 
interferes with the normal: functioning 


of the Managing Committee and exercise E 


of control:by it over the affairs of the] - 
Society. We have already shown that this 
aspect of the matter, as discussed earlier, 
was not even the subject-matter of any 
one’ of the charges incorporated in the 
show-cause ‘notice dated 26th April 1969. 
` :13, ° Mr, Dhanuka’ contends that 
findings of the Inquiry Officer as also 
the conduct of the parties during the 
present litigation do warrant some action 
to put the house of the Society in order. 
All this undoubtedly presents a very 
sorry picture. It, will- be open for .the 
Registrar to.have''a fresh look-and take 
such action as is warranted in his opinion. 
It is for the Registrar to examine and 
take appropriate action, ` Se 

14.: .We cannot but observe that 
the timing at which the show cause 
notice is given against. the. background 
of the controversy between the. Co-opera- 


‘tive Department’ and the Committee, and 
‘the casual 


e manner in which the charges 
are levelled and the way in which the 


“supersession order is passed, on 18-10- 


1969. does not inspire much confidence 
in the judgment of the District Deputy 
Registrar; as to the necessity and urgency 
of the action. Complaint’ of the peti- 
tloners to the: Joint Registrar dated 1-2~. 
1969 against tbe District Deputy Re- 
gistrar was almost ignored on 11-4-1969 
and show cause notice follows on its 
heels on 26-4-1969. Charge’ No. 2: is too 
vague, wide and uncertain to admit of 
any precise reply. Charge No, 3 is ab- 
surd and ftivolous as the petitioners were 
charged with the omission of holding a 
meeting for the year 1968-69 on 26-4- 
1969 when the year itself had not ex- 
pired and last date in the month of 


- September was still five months ahead. 


Charge, No. 4 gould have ‘hardly any re- 
levance for action under Section 78 and 
complaints under three other charges 
could have been got removed by recourse 
to other milder provisions. While. under 
charge No, 1 ‘the petitioners are accused 


-of not recovering dues of. Rs. 56,000/-. it 


-was admitted. by the respondents’ advo- 
cates that. implication of charge No. 2 
was the grievance as to why Rs. 24,000/- 
and odd. included in- the above sum of 
Rs, 56,000/-- was being recovered. from 
respondent No. 3.- Laconic order dated 
18-10-1969 beyond repeating some phrase 
from: the Section 78-does not even refer 
to any findings on: the four charges. 
While officers must act fearlessly where 
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action is necessary, they must also not 
‘fail to acquit the delinquents of the 
charges, when charges are not found to 
have been justified. . This silence is un- 
fair not only to the persons charged but 
to the department itself as the fog of 
suspicion will continue to cloud and 
obscure their visions while examining any 
subsequent allegations, when an occasion 
arises. Order of the Deputy Registrar is 
based ultimately on the petitioners, 
(a) failure to get the regular Managing 
Committee elected and (b) existence of 
factions, with which allegations they were 
not charged. This can hardly be said 
_ to be fair manner of exercising statutory 
powers pregnant with far-reaching con- 
sequences. i l 

15. Mr, Dhanuka also made a 
grievance that the .conduct of petitioner 
No. 2 in not complying with the order 
of the State Government, even when stay 
was refused, amounts to an offence under 
Section 146 (f and (g) of the Act. Mr. 
Advani has tendered unconditional apo- 
logy on behalf:of petitioner No. 2 and 
we do not propose to take any notice 
thereof, in view of this apology. 


16, The appointment of the pre~- 
sent Ad hoc Committee at the General 
Body meeting dated 27-10-1968 was con~ 
templated, no doubt, to be a stop-gap ar- 
rangement. The present litigation has 
unwarrantedly prolonged the life of the 
said Ad hoc Committee. Mr. Advani, the 
learned advocate appearing for the peti- 
tioners, has made a statement before us 
that his clients, the petitioners, are will~ 
ing to write to the Registrar, Co-opera~ 
tive Societies, immediately requesting him 
to convene a General Body meeting of the 
Society as early as possible, with a view 


to get the new Managing Committee 
elected. If he fails to do, it will be open 


for the Registrar, to convene such meet~« 
ing and get the regular Managing Com- 
mittee elected. He is also free to pro- 
ceed afresh in accordance with law, if 
the situation so warrants, 


17. We accordingly allow this 
petition and make the rule absolute, The 
order of the State Government dated 
8-9-1970 is set aside and that of the Divi- 
Slonal Joint Registrar dated 17-1-1970 is 
restored, 


18. -In the circumstances of the 
case there will be ‘no order as to costs. 


19. No order on Civil Application 
No. 3050 of 1970, 
. Petition allowed, 
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BOMBAY 113 (V 59 C 19) 
BHASME, J. 

Miss Gool Rustomji Lala, Petitioner 
v. Jal Rustomji Lala and others, Op-. 
ponents, 

Spl. Civil Appln. No. 1739 of 1967, 
D/- 29-1-1971 to set aside order of Ap- 
pellate Bench, Sm, C. C. Bombay, D/- 
8-3-1965. . i 

Bombay Rents, Hotel and Lodging . 
House Rates Control Act (57 of 1947). 
S. 5 (11) (ec) — Member of family who 
can inherit right óf tenancy can only be 
(Para 10) 

Considering the subject and context 
of the Rent Act and its object, it is clear 
that the Court must declare only one. 
person as the tenant under Section 5 (11) 
(c) after considering the claims of all 
those persons who say that they are 
members of the tenant’s family and were 
residing with him at the time of his 
death, (Para 10) 
Cases Referred: Chronological Paras 
(1966) 1966-1 QB 542 (CA), Dealex’ 

Properties Ltd. v. Brooks - 10 . 
(1965) AIR 1965 SC 414 (V 52)= 
1964-4 SCR 892, Anand Niwas 
Pvt v. Anandji Kalyanji 


AIR 1972 


Pedhi 6 
(1965) C. R. A. No. 1511 of 1962, 

D/- 17-9-1965 (Bom) 10 
(1957) 1957-1 All ER 423 = 1957-1 : 

WLR 351. Tray Foot v, Lock 8 
(1952) 1952 AC 61 = 1951-2 Al 

ER 582, Moodie v. Hosegood : 9 


K. J. Abhyankar, for Petitioner; 
R. B. Andhyarujina Ib Vachha & Co., 
Attorney, for Opponent No. 1, ; 


ORDER:— This is a dispute between 
the sister and her brother, The peti- - 
tioner and Respondent No. 1 are respec- 
tively the daughter and son of late 
Rustomji Lala, who was the tenant of a 
flat on the floor of the building 
known as ‘Joshi House.’ Cumballa Hill, 
Bombay 26. Rustomji Lala was the con- 
tractual tenant. He was residing in the 
flat with his wife and three children. 
His wife died in 1942, His one son Sohrab 
left India and went abroad in 1948, 
Since that time Rustomji stayed in the 
flat with petitioner and Respondent No. 
1, It appears that in 1947 Rustomii 
gifted away his another building “Jor 
Mahal” to the petitioner. In 1952 he 
transferred his business to his son the 
Respondent No. 1. On 19-2-54 Rustomii 
made a Will. Under that Will he gave 
away all his moveables and the tenancy 
right in the suit flat to the petitioner, 
Rustomji died on 12-3-1958. The peti- 
tioner obtained the probate of the Will 
‘on 17-9-1964, The landlord had given a 
notice terminating the tenancy of the 
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petitioner and also of Respondent No. 1. 
It appears that the petitioner had made 
an application No. 1650 of- 1959 
against the landlord for a declaration that 
she alone was the tenant. An ex parte 
declaration in her favour was made on 
9-8-1962. On 18-11-1960 Respondent 
No. 1 had made an application and the 
order passed in that application is the 
subject-matter of the proceedings before 
me, That application was given against 
the petitioner and also the landlord, 
rather the landlady, alleging that he was 
- residing with the deceased tenant at the 
time of the death of the tenant. As a 
member of the tenants family he was 
entitled to a declaration under Section 5 
(11) (c) of the Rent Act that he was the 
tenant in respect of the suit flat. 


2. The petitioner objected to this 
application on various grounds. She 
strongly relied on the Will and submitted 
that the deceased tenant had bequeathed 
the contractual tenancy in her favour. 
She alone had the right to be de 
as a tenant in respect of the suit flat. 
In that application the petitioner also 
mentioned the fact that the Respondent 
No. 1 was not residing with the deceased 
tenant as a member of the family. He 
was occupying a room separately and was 
paying monthly charges because he was 
allowed to reside as a paying guest. The 
landlady did not file any written state- 
ment. She did engage 'a lawyer but the 
lawyer made a statement that his client 
was not interested in the dispute. But it 
appears that the landlady was examined 
x a witness on behalf of Respondent 

o l 
3. The learned trial Judge con- 
. sidered all the facts and.circumstances of 
the case. He came to the conclusion that 


Respondent No. 1 was residing with the | 


deceased tenant in the same flat as a 
member of his family. It is true that 
the deceased-tenant had made a Will and 
bequeathed the contractual tenancy right 
‘to the petitioner.. But, , according to the 
learned trial Judge, that was not a deci- 
sive factor. Both the petitioner and Res- 
pondent No, 1 were qualified to become 
tenants under Section 5 (11) (c) of -the 
Rent Act. Accordingly he made a dec- 
laration that the petitioner and Respond- 
ent No. 1 are the tenants within the 
meaning of that sub-section. Respondent 
No. 1 appears to have accepted the fina- 
lity of this adjudication. But the peti- 
tioner aggrieved by that decision approa- 
ched the Division Bench of the Court of 
Small Causes by filing a revisional ap- 
plication, The Bench of the Court of 
Small Causes summarily rejected the re- 
visional application on 2-3-1965. 


4, The petitioner had first filed a 
Civil Revision Application in this Court. 
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On 28-8-1966 she was allowed by this 
Court to convert that Civil Revisional 
Application into a Special Civil Applica- 
tion. The Special Civil Application has 
thus come before me for final disposal, 

5. Mr, Abhyankar, who appears for 
the petitioner, contends that the learned 
Judge was not justified in holding that 
both the persons are entitled to be declar- 


“ed as tenants. The petitioner, in addi- 


tion to her being a legatee under the 
Will in respect of the tenancy rights, was 
the only member residing with the 
deceased-tenant and she alone has a right 
to become the tenant of the suit flat. As 
the petitioner got the tenancy right under 
the Will, she’ alone will have to be con- 
sidered as the person entitled to a,dec~ 
laration under Section 5 (11) (c) of the 
Rent Act. Lastly Mr. Abhyankar -sub- 
mitted that the learned Judge has com- 
mitted an error pf law in declaring both 
the persons tenants. Under the relevant 
part of the sub-section only one person 
carr x declared to be the tenant. 

Mr, Abhyankar first relies upon 
the $an under which the petitioner gets 
the tenancy rights. He says that under 
the first, part of Section 5 (11) (c) of the 
Rent Act the petitioner is the person. - 


- who can be considered to be the tenant, 


Once it is held that the petitioner has 
become the tenant under the first part 
of the section, then it is not necessary 
to consider the various other clauses. 
Those clauses will have to be considered 
only when the statutory tenant dies and 
the question arises as to who should 
succeed to his interest in the property. 
This will not be a correct reading of that 
sub-section. It is true that S. 5. (11) (c) 
begins with the following definition of 
the tenant: 
"5 (11) “tenant” means any person 
by whom or on whose account rent is 
payable for’ any premises and includes 
if the expression “tenant” "means only a 
person who acquires the tenancy rights 
of the deceased-tenant, either as a heir 
or under the Will. then the other clauses 
will become redundant. It is true that 
as a person who gets the contractual 
tenancy rights under the Will the peti- 
tioner:may claim to be the tenant. within 
the meaning of the first part of Secs 
tion 5 (11). But that by itself will not 
take away the rights which can be claim-= 
ed by the various other persons under 
the clauses which follow. Mr. Abhyankar 
strongly relied on an unreported iudg- 
ment of this Court for “fhe proposition 
that under Section 5 (11) (c) of the 
Rent Act the legal heir of a deceased 
tenant has the right to exclude other 
claimants who may claim’ tenancy rights 
by relying upon the other clauses of Sec- 
tion 5 (11) Mr. Abhyankar referred to 
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1972 ; 
the unreported decision of K. K, Desai, 
J, in Civil Revision Application No. 1556 
of 1963 decided on 9th February 1966. 
Although the learned judge was decid- 
ing a different point, he did make certain 
observations which suggest that under 
Section 5 (11) (c) the rights of the heirs 
of a deceased tenant must be preferred 
to the rights of mere members of the 
tenants family as referred to in Sec- 
tion 5 (11) (c). 
made certain o ations that the ques- 
tion of tenancy as under Section 5 (11) (c) 
in favour of mere members of a tenant’s 
family can arise only when the contra- 
ctual tenancy is found to have been ter- 
minated before the. death of a tenant and 
the heirs entitled to continue in: occupa- 
tion are unable to settle their disputes 
regarding their claim to be held tenants. 
K. K. Desai, J., who made the aforesaid 
observations, had not quoted any autho- 
rity in support of this proposition. The 
wording: of the section does not warrant 
any such restrictive interpretation. It is 


now well settled that the expression 


‘tenant’ appearing in Section 5 (11) (c) 
leaving behind the members of his fami- 
ly, at any rate, includes both gtatutory 
and contractual tenants. It may be that 
the opening words of Section 5° (11) (c) 
are to denote only a contractual 
tenant: The decision of the Supreme 
Court in Anand Niwas Private Ltd. v. 
Anandji Kalyanji: Pedhi, AIR 1965 SC 
414 cited by Mr. Abhyankar contains cer- 
tain observations about the scheme of 
Sec, 5 (11) (c) and the Rent Act, Jus- 
tice Shah (as he then was) has explained 
at page 424 the expression ‘tenant’. as ap- 

pearing in the different clauses of. Seca 
-tion 5 (11) of the Act. According to the 
learned Judge in the principal definition 
the expression ‘tenant’ means only a per- 
son who is a contractual tenant because 
rent is payable by a contractual tenant 
and not by a statutory tenant. On that 
view of the matter, Mr. Abhyankar is 
right when he says that according to the 
opening words of Section 5 (11) (c) the 
petitioner will become the contractual 
tenant in respect of the suit flat by virtue 
of her title under the Will 


7. . It appears that on 28-6-1960 
the respondent-landlady addressed a 
notice to the petitioner and also the Res- 
pondent No, 1 terminating their tenancy 
on certain grounds. As the notice was 
addressed to the petitioner, who had 
acquired the contractual tenancy right 
under the Will it is clear that after the 
expiry of the month of tenancy the peti- 
tioner became the statutory tenant for 
‘ali purposes. 

8. Then Mr. Abhyankar relies 
upon the wording of Section 5 (11) (c) 
and submits that at any rate at 
of the deceased tenant the petitioner was 
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The learned Judge also. 


the death 
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having the contractual tenancy rights. 
She was also residing as a member of 
the tenant’s family with “hin at the time 
of his death. As against the respondent 
No. 1 she had a better title and the Court 
should have named as the sole statutory 
tenant under Section 5 (11) (c). Mr. 
Abhyankar relies upon ‘a decision in 
Trayfoot v. Lock, (1957) 1 All ER 423, 
In that case a similar point arose under 
identical provisions of the English Rent 
Act. The son and the step-daughter 
were both members: of the tenant’s fami- 
ly when the tenant died. The tenant 
had, before his death, by a writing ex- 
pressed his wish that the tenancy rights 
should devolve on the step-daughter. The 
learned Judge while considering the 
claim of the step-daughte? based on the 
writing and also the other circumstances 
of the case, expressed that the crucial 
factor would be the deceased-tenant’s 
wishes. He also made it clear that such 
wishes may not always have an overrid- 
ing consideration but they may in some 
cases have decisive effect. Mr. Abhyankar 
says that in the present case the deceased- 
tenant before his death had disposed of 
his entire property according to his 
wishes. He had transferred his business 
to his son in his lifetime. He had also 
given away another building to the peti- 
tioner. and in the Will he had expressed 
a wish that the tenancy rights in respect 
of the flat should devolve on’ the peti- 
tioner. It is true, as stated by the learn- 
ed Judge in the ‘above case, the wish of 
the deceased-tenant will be considered as 
relevant and having regard to the other 
circumstances, at times that may be ac- 
cepted as decisive. But I am of the 
opinion that it will not affect the un- 
fettered discretion vested in the court to 
select one of the several contestants in 
exercise of its powers under S. 5 (11) (c) 
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of the Rent Act. . 


9. While this matter was argued 
before me there was some interesting dis- 
cussion about the rights of the contractual 
tenant as afainst the tenant who would 
be declared as a statutory tenant by the 
Court under Section 5. (11) (ce) of the 
Act. Mr. Andhyarjina referred to a deci-. 
sion in Moodie v. Hosegood, 1952 AC 61. 
It was held in that case that under the 
relevant provisions of the English Rent 
Act the widow of a deceased tenant, 
(whether the tenant is contractual or 
statutory), who was residing with her 


- husband at the date of his death.is en- 


titled to the protection given by the Act. 
It was also held that if a contractual 
tenancy is still subsisting at her -hus- 
band’s death and devolves upon some one 
other than the widow, it is not destroy- 
ed but the. rights end obligations which 
ordinarily devolve upon the suceessor-in- 
title of the contractual tenant are sus~ 
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pended so long as the widow retains the 
possession of the dwelling house. It was 
further made clear in that decision that 
the contractual tenancy is determinable 
by notice. The landlord or 
tractual tenant can determine it by giving 
the appropriate notice but the determina- 
tion will not affect the widow’s rights 
‘and obligations. If no notice is given the 
contractual tenancy will come into 

operation when the widow gives up pos- 
session. In the present case admittedly 
a quit notice was given terminating the 
contractual tenancy which vested in peti- 
- tioner No, 1 after the. death of the ten- 
ant. It is for this reason that the ques- 
_ tion about the position ‘of the contractual 
tenant pending the statutory tenancy 
vesing in someone else either under the 
Rent Act or as a result of the declara- 
tion made-by the Court under S. 5 (11) (c) 
of the Rent Act need not: be debated 
further in this case. Similarly there was 
some discussion about the extent of the 
transmission of the tenancy rights after 
the death of the statutory tenant who 
derives his rights under a declaration 
made by the Court under S. 5 (11) (c). 
That presents a vexed problem and will 
have to be resolved in a proper case. 


_ _ 10. - Mr, Abhyankar lastly submit- 
ted that the learned Judge was in clear 


error when he declaret both the peti- ` 


tioner and Respondent No, 1, tenants 
under Section 5 (11) (c) of the Rent Act. 
Mr. Abhyankar argues‘that the wording 
of the section clearly postulates that the 
court can declaré only one person as the 
tenant in respect of the deceased tenant’s 
premises. When more than one person 
claim such a right and there is no agree- 
ment between them inter se, then the 
Court must make a choice and declare 
that only one person is the tenant of the 
premises. For. appreciating .the point 
raised by ‘Mr, Abhyankar, 
desirable to reproduce the relevant part 
of the sub-section. 

5(11). “tenant” means any person by 
whom or on whose account rent is pay- 
able for any premises and includes— 


(a) x x : x 
(aa) x x i x 
b) x | x e- 


(c) any member of the- tenants 
family residing with him at the time of 
‘ his death as may be decided in default 
of agreement by the Court.” ; 
Mr. Abhyankar emphasises the words 
“any member of the tenant’s family” and 
submits that the Court must pick up one 
of the several claimants as the fit person 
to be tenant and make the declaration 
accordingly, Mr. Andhyarujina, on the 
other hand, submits that the singular 
used in the section includes the plural. 
He strongly relies upon Section 13 (b) of 
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the con-' 


it will be 
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the Bombay General Clauses Act. That 
section reads thus:— 
` 43. “In all Bombay Acts (or Maha- 
rashtra Acts), unless there is anything rex 
pugnant in the subject or context 


Mr. Andhyarjina also brought it to ‘my 
neee that at one time while interpret- 
provision of the English 


-ng 
Act it was held that the singular under 


that Act included the plural Mr. Andhy- 
arjina was fair enough ‘to refer to a re~ 
cent contrary ruling in Dealex Properties 
Lid. v. Brooks, (1966) 1 QB 542 (CA). The 
Court of Appeal was considering a similar 
provision of the English Rent -Act, ia 
Section 12 (1) (g) of the Act of 1920. The 
relevant part of that section was to the 
following effect:— 

12(1)(B). “u..c scenes . and the expres- 
sion ‘tenant’ includes the widow of a 
tenant dying intestate who was ‘residing 
with him at the time of his death, or 
where a tenant dying intestate leaves no 
(such) widow ‘or is a woman, such mem~ ' 
ber of the tenant’s family so residing as 
aforesaide as may be decided in default 
of agreement by the county ‘court.........% 
The expression “such member” was con-= 
strued to be not plural but singular. It 
was argued that the court should con- 
strue the word “member” as ‘members’ 
because under the Interpretation Act a 
singular includes a plural. But the 
learned Judge brushed aside that sugges~ 
tion by saying that that was to be done 
only when the statute did not evince a 
contrary intention. Any other interpre- 
tation would have undesirable conse- 
quences. The learned Judge admirably: 
sums up some of the consequences in 
these words:— 

"To my mind a fearful. confusion 
ensues once it is supposed that there can 
be a plurality of “members” who may 
agree together, and so have a sort of 
tontine which will last for so long as the 
survivor of them is in existence. I think 
that- under the Rent Acts a tenant must. 
be a single person because it-is a status 
of irremovability which belongs to him, 
and I do not think to anyone but him.” 
So, according. to the learned Judge, the 
member of the family of the tenant who 
can inherit the right could be only one 
person, This position appears to be ac- 
cepted even by the learned author, R. E. 
Meggary, in his recent book. the Rent 
Acts. 10th Edn. at page 217 para (d). The 
relevant portion from that paragraph may 
be reproduced here:— 

“(d) No Joint tenancy:— It has „been 
held that two or more claimants cannot 
take the transmitted tenancy as joint 
tenants, thus avoiding ‘fearful contusion’ 
_and ‘absurd consequences’,” 
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So Mr. Andhyarjina cannot rely too much 
. on Section 13 (b) of the General Clauses 
Act, Under that clause of the General 
Clauses Act singular shall include the 
plural when there is nothing repugnant 
in the subject or context. Considering the 
subject and context of the Rent Act and 
its object. I am of the view that the 
Court must declare only. one person as 


the tenant under Section 5 (11) (c) after . 


considering the claims of all those per- 
sons who say.that they are members of 
‘ithe tenants family and were residing 
with him at the time of his death, This 
interpretation found favour with Patel, 
J. in C. R. A. No, 1511 of 1962, D/- 17-9- 
1965 (Bom). 

11, Whenever persons who are 
members of the tenant’s family start a 
scramble for the tenancy rights, in a 
sense the war of succession begins. Suc- 
cession to the property of the deceased 
is generally decided by applying the rules 
of Succession forming part of the per- 
sonal Jaw of the parties. But the law of 
Succession is substantially modified while 
resolving the disputes which arise after 
the death of the tenant, whether statu- 
tory or contractual. If the several mem- 

. who are residing as members of 
the tenants family, fail to come to an 
agreement, then the Court has to make 
the choice and declare that one amongst 
them will be the tenant for claiming the 
protection of the Rent Act. The Court 


will have to take into account several re-. 


levant factors including the wishes of 
the deceased-tenant. In all such cases 
the Court should have regard to the 
paramount collective interest of the fanti- 
ly of the deceased-tenant. The court 
should. make the choice in such a way 
that the person selected to be the tenant 
is likely to act in the interest of the 
family, like the Karta of a Hindu Joint 


Family or the paterfamilias. If the Court ` 


has in mind such considerations then it 
is likely that the Court will select the 
right person for looking after the col- 
lective interest of the 
‘after his death. In any event the court 
cannot declare more than one person as 
the tenant under Section 5 (11) (c) of the 
Rent Act. The learned trial Judge was 
clearly in error when he made a declara~ 
- tion that both the petitioner and Res- 
pondent No, 1 are tenants under Sec~ 
tion 5 (11) (c) of the Rent Act. 


12. Despite this finding in favour 
of the petitioner I do not propose to in- 
terfere with the order of the learned trial 
Judge for certain good reasons. The 
petitioner is a younger sister of Respond- 
ent No. 1. They were residing together 
under the same roof for several years. 
During the life time of the father and 


even after his death Respondent No, 1- 


is paying a substantial amount by way 
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of contribution towards the family ex- 
penses, After the death of the deceased- 
tenant the landlady treated both as ten« 
ants and served them with quit notices, 
Even .when the dispute started between 
the brother and sister, the landlady had 
not shown any interest in the proceedings, 
After the learned trial Judge made the 
declaration the landlady accepted that as 
final and. binding. In view of these cir- 
cumstances, I am of the view that no 
Interference is called for in exercise of 
my powers under Art, 227 of the Con- 
stitution of India, 

13. In the result the application 
fails and the rule is accordingly dis- 
charped, There will be no order as to 
costs. 


14. . The rule issued on the Civil 
Application is. discharged with no order 


as to costs, 
Rule discharged. 
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V: S. DESHPANDE, J, 

_ Caitan D’Souza and others, Peti- 
tioners v. Miss Jerbai S. C. Dinshaw and 
others. Opponents. 

. Spl, Civil Appln. No. 1166 of 1966, 
D/- 9-9-1970 to set aside order of Ap- 
pellate Bench, Sm. C, C. Bombay, D/- 
27-6-1966. ; ; 

(A) Houses and Rents — . Bombay 
Rents _Hotel and Lodging House Rates 
Control Act (57 of 1947), S. 13 (1) (c), se- 
cond sub-clause — Under the provision 


- the tenant is held liable not only for his 


own acts but also for the acts of those 
him. 


who reside with (Para 3) 
(B) Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates 


Control Act (57 of 1947), S. 13 (1) (o) 
second sub-clause — Mere proof of con- 
viction of an offence alleged to have been 
committed on the premises alone will not 
satisfy the requirement of the provision. 
(Para 8) 

The second sub-clause of S. 13 (1) (c) 

Is intended to cover cases where a ten- 
ant or any person residing with him is 
convicted of an offence committed on the 
premises with deliberate and conscious 
use of the premises pursuant to some 
illegal and immoral purpose or where the 
tenant has allowed somebody consciously 


-to commit such an offence pursuant to 


some such ilegal or immoral purpose. 
The user of the premises pursuant to an 
illegal or immoral purpose shall have ‘to 
be proved to have played a dominant 
and main part in the incident, if not the 
ingredient of the said offence itself, Even 
if the single act is found to be sufficient 
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to bring home the guilt to the accused, 
the said single act alone without the 
proof of the same having been committed 
pursuant to some illegal or unlawful pur- 
pose, will not furnish any cause of action 

to the landlord for eviction of the ten- 
SA AIR 1955 Bom 111 Explained, 


(Para 9) 
Cases Referred: Chronological Paras 
(1955) ATR 1955 SC 566 (V 42)= 
’ © 1955-2 SCR 270, Anil Behari 
Ghosh v. Latika Bala Dassi ` 2 
(1955) AIR 1955 Bom 111 (V 42)= 
56 Bom LR 836. Jayantilal Moti-. 
lal Pathak v. Dayaram Ranchhod- 
das Soni 2, 4, s 


(1925) 1625-1 KB 301 = 94 LJKB 
n Schneiders and Sons Ltd. 
eee 
(1951) 1921-1 KB 541 = 90 LJKB 
656, Waller and Sons v. Thomas 5 


D Y. Lovekar for R. M. Tipnis, for 
Peagoneri M. N. Kenia (for Nos. 1 to 3) 
and U. R. Lalit, for (No, 2), for Oppon- 
ents. 


ORDER:— This petition under Arti- 
‘ele 227 of the Constitution arises out of 
the Rent Act (Bombay Act No, 57 of 
1947) proceedings instituted by the land- 
lord-respondents Nos, J] to 3 against the 
original petitioner-tenant, since deceased. 
Possession of the premises from the ten- 


-ant was sought to be obtained on the ` 


ground that the tenant’s wife was con- 
victed for using the premises for immoral 
and illegal purposes as contemplated in 
Section 43 (1) (c) of the Rent Act. This 
suit was decreed by the trial Judge on 
4-2-1966 in RAE Suit No. 4770 of 1962 
and the appeal by the tenant was dis- 
missed by the Appellate Bench of the 
Court of Small Causes at Bambay on 
27-8-1966. 


2. It appears that the tenant has 
been occupying the premises in dispute 
for about 35 years before the institution 
of the proceedings. The tenants wife 
was admittedly convicted for offence 
under Section 66 (1) (b) of the Bombay 


Prohibition Act on 19-7-1962. Details of . 


the circumstances under which she was 
tried and convicted are not directly pro- 
ved, as the plaintiff remained content 
with examining one bill collector as his 
witness and the defendant led his own 
evidence saying that he did not know 
anything about the criminal case, though 
admitted that his wife was convicted. 


However, the- judgment passed by the. 


Presidency Magistrate, 14th Court, Bom- 
bay (Exhibit ‘A’) has gone on record 
without objection, though this judgment 


could not have been strictly admissible 


in evidence for proving the facts con- ~ 


stituting the offence, as held in AIR 1955 
SC 666, particularly when the tenant was 
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not even party to the case. It appears 
from the judgment that the premises | 


` were raided by the police on 22nd July 


1961. Four persons in addition to the 
wife of the tenant were found inside the 
room at the time of the search, In the 
kitchen under the table one pint bottle 
bearing the label of Black and White 

. containing .09 litres of illicit 


_ liquor was found. Near the ‘mori’ was 


found an aluminium pot containing 1.52 
liters. of lukewarm water smelling of 
alcolhoL One red coloured hot-water 
bag smelling of alcohol and a glass smell- 
ing of alcohol from the said premises 
were also seized. It is on these facts 
that five accused were tried for an of- 
fence under Section 66 (1) (b) read with 
Sec. 81 of the Bombay Prohibition Act. 
The contents of the vessel were not sent 


. for Chemical Analysis. However, another 


bottle containing .09 litres of illicit 
liquor was sent to the Chemical Analyser 


- and was found to contain ethyl alcohol. 


The learned Magistrate acquitted other 
four accused but convicted the wife of 
the tenant only for an offence under Sec- 
tion 66 (1) (b) for possession of .09 litres 
of illicit liquor and sentenced her to one 
day’s simple imprisonment and to pay a 
fine of Rs. 250/-. The trial Court relied 
on 56 Bom LR 836 = (AIR 1955 Bom 111) 
(Jayantilal Motilal Pathak v, Dayaram 
Ranchhoddas Soni) and on the strength 
of this judgment in Criminal case alone 
held that these facts attracted the pro- 
visions of Section 13 (1) (c) of the Rent 
Act and the tenant was liable to be evict- 
ed. The same finding has been confirmed 
by the Appellate Bench. 


3. Mr. Lovekar, the learned advo-. 
cate appearing for the petitioner-tenant, 
contends that conviction of the wife for 
offence under Section 66 (1) (b) cannot 
render the tenant liable to eviction and 
Section 13 (1) (c) cannot be said to have 
been intended to hold the tenant vicari- 
ously liable for the act of his wife or any 
person residing with him. Answer to 
this argument much naturally depends. 
upon the true construction of the sec- 
tion. Clause (c) can be divided into three 
sub-clauses. So divided, Cl. (c) of Sec~ 
tion 13 (1) reads as follows:— 


“13(1) a ria aaa any thing con- 
tained in this A dlord 
shall be entitled pA recover a of 
any premises if the court is satisfied. 


i that the tenant or’ any person 
residing with the tenant has been guilty 
of conduct which is a nuisance or annoy- 
ance to the adjoining or neighbouring oc~ 
cupiers, or 
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(ii) (that the tenant or any person 
residing with the tenant) has been con- 
victed of using the premises or allowing 
the premises to be used for immoral or 
illegal purposes; or 

(iii) that the tenant has in respect of 
the premises been convicted-of an offence 
of contravention 
Cl. (a) of sub-section (1) of S. 394 or 
S. 394-A of the Bombay Municipal Cor- 
poration Act.” 

This contention of Mr, Lovekar cannot 
be accepted unless the words “has been 
convicted” are held to control only the 
words “the tenant” and not the words 
“or any other person residing with the 
tenant” in the opening of the first sub- 
clause, Mr, Lalit, the learned advocate 
‘appearing for the respondents, seems to 


mê to be right when he contends that - 
such reading militates against the plain - 


dictates of grammar, Even the setting 
and context of this sub-clause does not 


- admit of such construction. This apart, 


‘ when the conduct of ‘any person resid- 
ing with the tenant amounting to nuisance 
and annoyance also renders the tenant 
liable to eviction, there is no reason why 
similar acts on the part of such person 
residing with the tenant resulting in his 
conviction as envisaged in the second sub- 
clause could not have been intended to 
furnish a cause of action for eviction 
‘ against the said tenant. This entire 

Cl (c) deals with the objectionable user 
of the leased premises involving some 
sort of nuisance or annoyance or discom- 
fort to neighbours. This object aimed 
at is likely to be frustrated, if the tenant 
is not held liable, not only for his own 
acts, but also vicariously liable for the 
acts of those who reside with him It 
is true that in the third clause, no re- 
ference is made to the act of “any per- 
son residing with the tenant.” But then, 
this clause was introduced in this section 
long after the main statute was enacted in 
1947 by Maharashtra Amendment Act 
No. 38 of 1962. This apart, Ss. 394 (a) (i) 
and 394-A also contemplate, of vicarious 
liability of the occupant for suffering or 
allowing any body to commit like offences 
on the premises. though its extent and 
measure is slightly different. Consider- 
ed as whole, it shall have to'be held that 
the words “has been convicted” in second 
clause has not only reference to the word 
“the tenant” but also‘to “or any person 
residing with the tenant.” This inter- 
pretation will be in accordance with the 
plain wording of the clause as also with 
the governing legislative intent. The first 
ae of Mr. Lovekar, therefore, 


er Mr. Lovekar then contends 
that mere proof of commission of some 
offence on the premises in the absence 
of proof- of something more cannot 
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amount to “using the premises or allow- 
ing the premises to be used for immoral 
or illegal purpose.” It is true that both 
the courts. below have merely relied on 
conviction and have not further consider- 
ed how tenant’s wife, i, e. the person re- 
siding with the tenant, can be said to 
have used the premises for immoral or 
illegal purposes, merely by possession of 
.09 litres of illicit liquor. Mr. Lovekar 
contends, firstly. that there is no evi- 


‘dence that it was so possessed with any 
‘unlawful and immoral purpose and, se- 


condly, that finding of lukewarm water 
and the hotwater bag in addition to the 
quantity of the liquor and the fact that 


- these were not found actually inside the 


room where the five persons including 
the wife of the tenant were sitting at the 
time of the raid militateg against the said 
liquor having been possessed for any un- 
lawful purposes, I find some substance 
in this contention of Mr. Lovekar. This 
contention has nothing to do with the 


. legality or the validity of the conviction 


itself, but has a bearing on the applica-~ 
tion of the second part of Cl. (c). The 
trial Court relied’ on the judgment of 
this Court reported in 56 Bom LR 836 = 
(ATR 1955 Bom 111). This Court follow- 
ed the judgment of an English case re- 
ported in (1925) 1 KB 301. in which cor- 
responding analogous provisions of Sec- 
tion 5 (1) (b) of the Rent and Mortgage 
Interest Restriction Act of 1923 was in- 
terpreted. This court held that the facts 
found in the case were covered by the 
ratio decided by the English case, with- 
out adding anything of its own, this 
Court quoted the observations of Atkin, 
L. J. at page 311 with approval. I wanted 
to check up the detailed facts of the 


‘said case. Unfortunately, however, I 


could not get the paper book of Civil > 
Revision Application No. 162 of 1954 deci- 
sion of which is reported in 56 Bom LR 
836 = (AIR 1955 Bom 111) as I am told 
that the papers have been sent to Guja- 
rat High Court on the bifurcation of the 
erstwhile Bombay State, However, from 
the facts given in the report, the tenant 
seems to have been convicted in that case 
for offences under Sections 65 (e) and 
66 (b), though it is not possible to find 
out what exact quantity of liquor was 
found in possession of the tenant and 
precisely under which circumstances. 
Section 65 (e) deals with offences of sell- 
ing and purchasing liquor at the premises, 
The observations of the learned Judge, 
therefore, have got to be understood in 
the context of the facts found in that 
case, The facts of the present case, as 
stated earlier, are clearly distinguishable. 
Not only that a very small quantity of 
liquor was found in possession of the wife 
of the tenant, but the same was found 


inside the kitchen along with -the hot- 
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water bag as also a vessel of lukewarm 
water. J 
tion for possession of liquor: These do 
not. further prove that, user of the pre- 
mises was for or pursuant to any unlaw- 
ful or immoral purpose. One cannot 
definitely say that Hquor was possessed 
. for any prohibited use or that such user 
was contemplated pursuant to any pur- 
pose planned in advance. Casual, acci- 
dental, incidental and unintended posses- 
sion and user without any such prohibit- 
ed purpose cannot be ruled out on the 
facts established. Presumably it could 
not be so on the facts in 56 Bom LR 836 
= (AIR 1955 Bom 111). 

5. This apart, the judgment of the 
English case relied upon by Dixit, J. it- 
self’ makes a clear distinction between 
the cases where offences like these are 
committed incidentally ‘on thé premises 
in dispute ‘and premises being used for 
the purposes of commission of the of- 
fences pursuant to some immoral or ille- 
gal purposes. Thus Banker, L. J. at 
page 307 observes:— : 

- “It may be that the mere fact.of a 
crime being committed on the premises 
would not constitute a user of the pre- 
mises by the tenant for an illegal pur- 

se.” +. $ $ 


2 x little further the learned L, J. agree- 
ing with the observations of Lush, J. in 
Waller’ & Son v. Thomas, (1921) 1 KB 
541 says:— 


“I agree with Lush. J. that: the ob-. 


flect of this clause is to deal with cases in 
which the improper user of the premises 
Is in furtherance of an unlawful purpose, 
and not with an isolated instance of 


‘pose, é ‘ 

Similarly, Scrutton, L, J. observes at 

page 310 of the report saying:— 
“Sawesstbnces it is enough if there is a 


conviction of a crime which has been 
committed on the premises and for the 
purpose of committing which the pre- 
mises have been used; but that it is not 
enough that the tenant. has been con- 


victed of a crime with which the premi- 


ses have nothing to do beyond merely 
being the scene of its c sion.” 
Third Judge Atkin, L. J, after making 
the observations quoted at page 838 of 
the Bom. L. R. ‘says a little further: 

í “On the other hand if the premises 
are once used for an immoral or illegal 
purpose, it does not necessarily. follow 
that they have been used for such a pur- 
pose within the section.” 

It is. thus clear that the three learned 
L. Js. who decided the English case reli- 
-Jed upon by Dixit. J, in 56 Bom LR 836 
wx (AIR 1955 Bom 111) were conscious 
of the distinction between the cases where 
the offence happens to be committed inci- 
dentally and casually: on the premises 


These facts do prove the convic- ' 
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without any conscious intention or pur- 
pose of using it for any illegal or immoral 
purpose and the cases where offence is 
committed on the premises pursuant tol. 
some unlawful purpose, The present case 
clearly falls within the purview of the 
former category of cases. The present © 
case thus is clearly distinguishable- from 
the case in 56 Bom LR 836 = (AIR 1955 
Bom 111) and as such: the ratio of the 
said judgment has been on the face of 
it wrongly applied to the facts of this 
case, : a 


6. There are, however, stronger 
grounds why I think the provisions of. 
Cl, (c) of Section 13 (1) can have no ap- 
plication to the facts found in this case. 
Now. Section 12 (1) of the Bombay Rent 
Act affords protection to the tenants as 
long as they are ready and willing to 
pay the amount of standard rent and per- 
mitted increases and to observe and per- 


.form other conditions, of tenancy, in so. 


far as they are consisterit with the pro- , 
visions of the Rent Act. It is only under 
certain contingencies enumerated in 
Cls. (a) to (1) that the landlord had been 
enabled to recover possession of the said 
premises from the tenant in violation of 
the above protection. Clauses’ (a) to (e) - 
and (ji) to (1) deal with certain acts or 
omissions of the tenant having some bear- 
ing or the other on his obligation to ithe 
landlord as his tenant or the demised 
premises, or to the neighbours, These 
provisions ‘seek to put an end to the ten- 
ant, where the tenant has been guilty of | 
some act injuriously affecting the leased 

property or adversely affecting the land- 
lord directly or indirectly. Cl. (a) deals 
with acts of the tenant contrary to the 
provisions of Cl (o) of Section 108 of 
the Transfer of Property Act. Clause (b) 
deals with the effect of the tenant having 
erected any permanent structure on the’ 
premises by affecting the use of the pro- 
perty. Clause (c) essentially deals with 
the user of the property in a manner 
which is likely to constitute some sort of 
discomfort to the adjoining: and neigh- - 
bouring occupiers. Clause (d) deals with - 
the conduct of the tenant which estops 
him from refusing to vacate. Clause (e) 
deals with the effect.of sub-letting and 
assignment, It is unnecessary to go Into 
details of Cls, (j) to (1). Suffice it to 
Observe that each.one of these clauses 
deals with the act or omission of the 
tenant, which either affects the landlord 
adversely or the leased premises injuri- 
ously. Clause (c) cannot have been in- 
tended to be a moral code for the con- 
duct -of the tenants for ensuring com- 
pliance by them of all the existing laws 
independently of such obligation. Any 
infraction on the premises, therefore, 
cannot be intended to have been covered 
by the provisions of Cl, (e), unless such 
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Infraction directly- or indirectly affects . 
the landlords or affects the premises or - 


affects the adjoining or neighbouring oc- 
cupiers. Considered from this point of 
view, it is impossible to hold that, mere 
possession of .09 liters of ilicit liquor 
without more ‘alone can have any bearing 
on his obligation arising out of the ten- 
ancy. 

7. Mr. Lalit contends that such 
construction runs counter to the plain 
words of this sub-clause, and also to 
dicta laid down in 56 Bom LR 836 = (AIR 
1955 Bom 111) and the English case ac- 
cording to: which even solitary user of 
premises resulting in conviction, as 
against continuous or frequent user, 18 
sufficient to warrant eviction of the ten- 


ant. I have already stated how facts in’ 


56 Bom LR 836 = (AIR 1955 Bom 111) 
and legal position there is distinguishable. 
This contention, however, will .loose its 
force if distinction between stray and 
casual act of user and solitary act of user 
with or pursuant to some purpose and 
design is borne in mind. This sub-clause 
Itself speaks of conviction and not of con- 
victions. Conviction for an offence 
-eovered by this sub-clause may be very 
often than not based on solitary or single 
act, though instances of a single convic- 


tion for more than one act cannot be 


ruled out. Such one act of the tenant 
covered by the conviction may be casual, 
Incidental, intentional and without any 
specific prohibited purpose or it may also 
be of the nature covered by. this sub- 
‘clause. The question that Mr. Lalit’s 
submission raises really is: how and 
where to draw a dividing line? Does this 
sub-clause require proof of something 
more than the act covering the conviction 
itself to warrant eviction? ` $ 

8. Now, shorn of all the unneces~ 
sary verbiage the relevant part of CL (c) 
will read as follows:— . 

“that the tenant .....cesccce has been 
convicted of using the premises or allow- 
{ng the premises to be used for immoral 
or illegal purposes.” - 
‘Any literal and too technical a construc- 
tion may render this entire sub-clause 
meaningless. As observed by Atkin, L. J. 
$n the above case, there is no offence 
known to law of “using the premises for 
‘any immoral purposes.” This was the 
position when Atkin, L, J. was called 
upon to construe. practically analogous 
provisions of Section’ 5 (1) of Rent and 
Mortgage Interest Restrictions Act, 1923, 
and the position ig in no way changed 
when this court is called upon to con- 
gider the above sub-clause (c) of S. 13 (1) 
of the Rent Act. Similarly there are 
very few offences, which can answer the 
description .of “using the premises for 
illegal purposes.” Then there is also no 
law making any act of “allowing the pre- 
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‘constrained to say 


‘ingredient of the said offence itself. The 
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mises to be used either for immoral or 
illegal purposes” an offence, unless it is 
construed to have reference to an abet- 
ment of an offence in which user of the 
premises for unlawful purposes is an 
ingredient. This is why Atkin, L. J. was 
that corresponding 
clause of English Act should be constru- 
ed less: technically. The phraseology, 
therefore, requires to be interpreted after 

ing an attempt to find out the precise 
legislative intent, as to the remedy that 
was sought to be advanced and the mis- 
chief that was sought to be suppressed. 
Looked from this point of view, this sub- 
clause seems to. have been intended to 
cover cases where a tenant or any person 
residing with him is convicted of an of- 
fence committed on the premises with 
deliberate and conscious use of the pre- 
mises pursuant to some illegal and im- 
moral purpose or where the tenant has 
allowed somebody consciously to commit 
such an offence pursuant to some such 
illegal or immoral purpose. This view 
gets support also from the context, parti- 
cularly from the acts covered by the im- 
mediately preceding and following sub- 
clauses. The entire Cl, (c) appears to 
have been ‘intended to cover acts of ten- 
ants etc. Which tend to make life of 
the neighbours miserable, rendering 
thereby premises a source of some dis- 
comfort, Emphasis appears to be more on 
the nature of user of the premises and 
its purpose than on the conviction itself. 
The user of the premises pursuant to an] 
illegal or immoral purpose shall have to 
be proved to have played a dominant and 
main part in the incident, if not the 


words “convicted for using the premises 
for immoral or illegal purposes” or allow- 
ing it to do so cannot be given full mean- 
ing and effect in any way otherwise. 
One plain implication of this construction 
is that user of the premises for illegal or 
immoral purposes not being necessarily 
the ingredient of the offence, circum- 
stances to that effect shall have’ to be 
proved in addition ‘to the facts constitut- 
ing the offence. to attract this sub-clause 
of CL (c) of Section 13. Mere proof of 
conviction of an offence alleged to have 
been committed on the premises alone 
will not satisfy the requirements of this 
clause. Even otherwise, the judgment re-| 
garding the conviction passed by the cri- 
minal court is not admissible in civil 
proceedings excepting to prove the fact 
of conviction or acquittal. The facts con- 
stituting the offence and the conviction 
have. got to be proved independently. 
But as stated above, the tenant may not 
entail the forfeiture of the tenancy mere- 
ly by proof of the facts constituting the 
offence unless it is further shown that 


the user of the premises for the said 
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offence was a deliberate act and also was 
in pursuance of some illegal and immoral 
purpose. All that is held in 56 Bom.LR 
836=(AIR 1955 Bom 111) and the English 
case is that landlord need not prove the 


continuous user or everi a frequent user. . 


That does not mean that offence casually 
an incidentally committed on the premis- 
es without there being any intention of 
user pursuant to the purposes mentioned 
there were intended to be covered by the 
above clause. Even if the single act is 
found to be sufficient to bring home the 
guilt to the accused, the said single act 
alone without the proof of the same 
having been committed pursuant to some 
illegal or unlawful purpose, will not 
furnish any cause of action to the land- 
lord for eviction of the tenant. 
: 4 Result is that the application 
is allowed and the orders passed by the 
. two Courts are quashed. 
10, There will be no order as to 
costs, in the circumstances of the case. 
“Application allowed. 
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Vithoba Rama Randive, Applicant v. 
Dhairyasinharao .Bhayasaheb Ghatge and 
another, Opponents. 

Civil Revn. Appln. No. - 883 of 1969, 
D/- 30-1-1971; from order of N. B. 
Dharurkar Civil, J.. Jr.: Division at Kagal, 
D/- 31-7-1969. 

(A) Bombay Tenancy ar aaa 
yal Lands Act (67 of 1948), S 
Scope, . 

Under the section the Tenancy Autho- 
rities are to decide not only whether the 
land is less than economic holding ‘and 
the total income thereof is less than 
Rs. 1500/- but has also to decide whether 
the land in question is an agricultural 
land within Section 2 (8) of the Act so 
as to attract the section. (X-Ref:— Sec- 
tion 2 (8)). (Para 3) 

(B) Bombay Tenancy. and Agricul- 
tural Lands Act (67 of 1948), S. 85-A (1) 
and (2) —- Reference under the section 
-— When necessary. 

Sub-section (1) has to be read sub- 
ject to sub-section (2). Sub-section (2) 
does not contemplate a reference to Ten- 
ancy Authorities in a case where the 
issues have already been decided by com- 
petent authorities under the Act in ear- 
lier proceedings between the same parties 
in respect of the same land. (Para 4) 

M. V. Sali, for Applicant; V. D. 
Govilkar. for Opponents Nos. 1 and 2. 

ORDER:— This is a Revision Appli- 
cation from the order of the Civil Judge, 
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Junior Division, Kagal, declining to make 
a Reference to the authorities under tha 
Bombay Tenancy Act, 1948, under Sec+ 
tion 85-A thereof, of the issue as to whe- 
ther the present petitioner is a tenanf 
within the meaning of that Act. The 
plaintiff-landlord had filed the suit in that 
Court for possession of his half share in 
land bearing S. No, 84/1 and for mesne 
profit. By his written statement, the 
first defendant-tenant had, inter alia, 
contended that the court had no jurisdic« 
tion to decide whether he“was a tenant 
under the Bombay Tenancy Act and 
hence an issue in that behalf should be 
referred to the competent authorities 
under that Act for decision. The trial 
court declined to make the Reference on 
the ground that that issue had already, 
been decided against the present peti~« 
tioner on 18-10-1960 by the authorities 
under the said Act in proceedings under 
Section 88-C between the same parties 
in respect of the same land initiated by 
the plaintiff-landlord, and directed that 
the hearing of the suit be proceeded with, 
It is against that order that the first 
defendant-tenant has approached this 
Court in Revision. 

2. Various elaborate arguments 
have been advanced by Mr. Sali on the 
Petitioner’s behalf, but it is not necessary 
with all of them.’ Only two 
narrow questions arise: (1) Did the ques- 
tion in regard to the applicability of the 
Bombay Tenancy Act fall to. be decided 
in. proceedings under Section 88-C there- 
of; and (2) Does Section 85-A require 
that the question as to whether a person 
is a tenant under that Act must be re- 
ferred to the authorities under it in every, 
case, even though it may have already 
been decided by those authorities in pre- 
vious proceedings between the same par-« 
ties in respect of the same land. 

3. As far as the first question is 
concerned. in my opinion, the- question 
had to be decided in proceedings under 
Section 88-C. I do not agree’ with Mr. 
Sali that in those proceedings the ten« 
ancy authority had only to consider two 
things viz. (a) whether the land was 
less than the economic holding of 16 
acres; and (b) whether the total annual 
income thereof was less than Rs. 1500/~.| 
The authority concerned had first to 
decide whether the land in question was 
agricultural land within Section 2 (8) of 
the Act. In the proceedings under Sec- 
tion 88-C between the parties in respect 
of this very land the tenancy authority 
las. in terms, held by his Order dated 
18-10-1960 that the. major portion being 


_grass land, the Bombay Tenancy Act was 


not applicable to it, From that decision 
it necessarily follows that the first de- 
fendant was not a “tenant” ‘within the 
meaning of Section 2 (18) of the Act, ag 
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he sought to contend in the present suit. 
I am not concerned with the merits of 
that eae Moreover, there was an 
appeal filed by the present petitioner 

against that decision which was -dismissed 
by the Deputy Collector on 30th June 
1969, I do not accept the petitioner’s 
contention that the Mamlatdar’s order 
dated 25-11-1965 in proceedings which 
were initiated in the ordinary course 
under Section 32-G holding that, in view 
of the minority of the plaintiff-landlord, 
the Tillers’ Day was postponed necessarily, 
implied a decision to the contrary viz 


that the land was agricultural land. In ` 


view of the finding that the landlord was 
a minor, no other question arose in those 
proceedings and the short order dated 
25-11-1965 shows that the question as to 
whether the said land was agricultural 
land was, in fact, not decided or even 
considered by the tenancy officer, 


4, As far as the second question 
formulated by me above is concerned, 
on first impression, Section 85-A does 
seem to suggest that a Reference must 
be made to the tenancy authorities each 
time a question under the Act arises, but 
on a close scrutiny of the language used 
in that section’ I have comé to the con- 
clusion that I am not driven to a con- 
struction which would lead to such an 
oppressive and unreasonable result. Ifa 
defence under the Tenancy: Act is raised, 
the suit, no doubt “involves” an issue 
under that Act. That issue would be 
“required” by that Act to be decided by 
the authorities under it. The use of the 
mandatory words “shall stay”, by them- 
selves, would suggest that in every such 
ease the suit must be stayed by the trial 
Court and a Reference made to the ap- 
propriate authority under the Act. Those 
words must; however, be read and 
understood in the context of the language 
used in sub-section (2) of S. 85-A itself, 
Sub-section (2) deals with the proceed- 

s and the decision that must in~ 
evitably follow upon a Reference made 
by the Civil Court under sub-section (1). 
If, therefore, there is anything in the 
language employed in sub-section (2) 
which shows that the legislature could 
not have contemplated a Reference in a 
certain case, sub-section (1) must neces- 
sarily be construed as limited to that 
extent. In my opinion, the words “and 
decide such issues” in sub-section (2) 
clearly negative a Reference in cases in 
which those issues have already been 
decided by the competent authority under 
the Act in earlier proceedings between 
same parties in respect of the same land, 
for it could never have been contemplat- 
ed by the legislature that the same issue 
or issues should be decided again and 
again by the authorities under the Act 


P. R. Timade v, Jagdamba Devi Deosthan 


` Act (99 of 1958), 


Bom. 123 


resulting in multiplicity of proceedings, 
and perhaps, even in conflict of decisions. 

5. In the result, I hold that the 
decision of the lower Court was right 
and this Revision Petition. must be dis- 


missed with costs, 
Revision dismissed. 
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 PADHYE, J, 

Pandhari Ramji Timade and others, 
Petitioners v. Jagdamba Devi Deosthan, 
Nagpur and another, Respondents. 

Special Civil Appln. No. 719 of 1970, 
D/- 12-10-1971, from order of S.. N.. 
Hadole, Member Maharashtra Revenue 
Tribunal Nagpur, D/- 17-6-1970. 

Bombay Tenan ‘and Agricultural 
Lands (Vidarbha Region and Kutch Area) 
S. 107 (1) (a-1) (as in- 
serted by Maharashtra Act 17 of 1966) 
— Appeal — Decision on contractual 
tenancies under S. 100 (2) is also appeal- 
able under S. 107 (1) (a-1) — (X-Ref:— 
Section 100 (2)). 

The right of appeal which has been 
granted by virtue of insertion of CL (a-1) 
in Section 107 (1) is not confined only 
to the orders arising out of proceédings 
where only questions of deemed tenancies 
are raised but it also covers all orders 
where the question of a person being a 
tenant or not, inclu a deemed tenant, 
is involved, (Para 8) 

Previously no order of the Tahsildar 
under Section 100 (2) was made appeal- 
able. This omission was sought to be 
supplied by the amendment. The Legis- 
lature could not have intended that the 
right of appeal should be given only in 
cases where the question is about a per- 
son being a deemed tenant or a pro- 
tected: lessee or an occupancy tenant and 
no right should be given where the ques- 
tion is raised about a person being a con- 
tractual tenant or not. The Legislature 
must have intended to give a right of 
appeal against all orders passed by the 
Tahsildar under Section 100 (2) which 


should also cover caseg of contractual 
tenancies. (Para 8) 
Cases Referred: Chronological Paras 


(1969) Special Civil Appeal No. 
1096 of 1968, D/- 19-12-1969 = 
1970 Mah LJ (Note No. 30), 
Narayan v. M. R.-T. _4 

(1963) AIR 1963 SC 1241 (V 50)= 
(1964) 1- SCR 371, State of West ; 
Bengal v. Union of India 8 

(1963) AIR 1963 SC 1356 (V 50)= 
(1964) 1 SCR 29, S. C. Prashar 

“vy, Vasantsen 8 
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' (1960) AIR 1960 SC 655 (V 47)— 
(1960) 2 SCR 896, Motiram v. 
Surajbhan g 

(1956) AIR 1956 SC 77 (V 43) = - 
(1955) 2 SCR 1117, Indira Sohan- 
lal v. Custodian of Evacuee 
Property Delhi g 


S. N. Kherdekar, for Petitioners; 
K. G. Chendke, for Respondent No, 1. 

ORDER:— ‘This petition challenges 
the order dated 17-6-1970 passed by the 


- -Maharashtra Revenue ‘Tribunal in Re~ 


venue revision No. Ten-A-478 of 1969. 
The facts 
briefly these: The respondent No. 1 
Jagdamba Devi Deosthan is the landholder 
of field Survey No. 6, area 7.17 acres, as~ 
sessment Rs. 14/- and Survey No, 1/3, 
area 1.17 acres, assessment Rs. 3-31, both 
situated at mouza Kurla, tahsil Hingan- 
ghat, district’ Wardha. The petitioners 
Ae to be the tenants of the aforesaid 
fields. f 
- fields were leased out to the petitioners 
or their predecessors-in-title in the year 
1955-56 and they continued to be in pos- 
session of those fields in the years 1956- 
` 57 and 1957-58. The respondent No. t 
however, challenged: the claim of the 
petitioners of their being tenants of the 
said fields. The petitioners, therefore, 
filed, on 3-4-1961 an application purport- 
ing to be under Section 100 (2) of the 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958, hereinafter 
‘ealled the Tenancy Act, before the Tahsil- 
dar for a declaration that they are the 
tenants of the aforesaid fields and the 
name of the respondent No, 2 be deleted 
from the Khasras. By order dated 16-10- 
1961 this appHcation was dismissed by 
the Naib Tahsildar. The Special Deputy 
Collector, however, set aside that order 
and allowed the appeal by his order 
dated 16-7-1962. The matter was further 
taken to the Revenue Tribunal and by 
order dated 20-6-1963, the Maharashtra 
Revenue Tribunal set aside both these 
orders and remanded the case to the Naib 
Tahsildar, 


2. While the proceedings were 
pending before the Naib Tahsildar after 
remand, Section 107 of the Tenancy Act 
was amended by inserting CL (a-1) at the 
- top in Section 107 (1) of the Tenancy 
Act by which in the list of appellate 
orders. an order under Section 6 was 
inserted by Maharashtra Act No, 17 of 
1966. This amendment came into effect 
- from 2-6-1966. 

3. The Naib Tahsildar who in- 
quired into the application after remand 
rejected the application: by his order 
dated 24-1-1987 holding that the peti- 
tioners were-not the tenants of. the fields 
in question. On appeal by the petitioners, 
the order of the Naib Tahsildar was set 


leading to this petition are ` 


According to the petitioner, the: 
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aside by the Special Deputy Collector by, 
his order dated 18-2-1969 holding -that 
the petitioners were the tenants. This. 
order was then challenged by the res- 
pondent No. 1 before the Maharashtra 


„Revenue Tribunal who by his order dated 


17-6-1970 set aside the order of the 
Deputy: Collector holding that the appeal 
before him was not competent and res 
manded the case to him with the observa- 
tion that the order of the Naib Tahsildar 
could be revised under Section 110 of 
the Tenancy Act and left it to the Special 
Deputy Collector to consider whether the 
appeal memorandum could be treated as 
a revision application and if he should 
decide to treat the appeal memorandum 
as a revision petition, then to decide tha? 
revision on merits. In the view it took 
the Revenue Tribunal did not enter into 
the merits of the case. This order has 
been ‘challenged by the petitioners who 
claim to be the tenants of the fields in 
question. It is their contention that in 
view of the amendment to S, 107 (1) of 
the Tenancy Act, an appeal against the 
order of the Naib Tahsildar to the Special 
Deputy Collector was competent since the 
cause of action for the appeal arose on 
24-1-1967 and, therefore, the Revenue Tri- 
bunal should have decided the revision 
application in their favour on merits and 
ought not to have remanded the same to 
the Deputy Collector for considering whe- 
ther the appeal memorandum should ba 
treated as a revision application. 


4, -The Revenue Tribunal togk the 
view that when the original application 
under Section 100 (2) was filed on 3-4« 
1961, an order under Section 100 (2) was 
not made appealable under Section 107 
of the Tenancy: Act. The Tribunal took 
the view that the right of appeal was a 
substantive right and came into exis~ 
tence on the date the’ litigation was’ in- 
troduced and since at that time no right 
of appeal was conferred, the appeal 
against the original order of the Naib 
Tahsildar before remand and the sub- 
sequent order of the Naib Tahsildar after 
remand, was not maintainable. It is ‘con- 
tended by Mr. Kherdekar on behalf of 
the petitioners that a right of appeal 
would be available to a party against any 
order which has been passed after the. 
date the right of appeal has been con- 
ferred by the Act. It is contended that 
the right of appeal was conferred with 
effect from 2-6-1966 whereas the- order 
of the Naib Tahsildar was passed on 
24-1-1967, i.e. after this amendment and, 
therefore, the order of the Naib Tahsildar 
dated 24-1-1967 was appealable before the 
Special Deputy. Collector under Sec- 
tion 107 (1) (a-1) of the Tenancy Act, 
This: Court in Special Civil.Appln. No. 
1096 of 1968 decided on 19- 12-1969, 
Narayan v. M. R. T, (reported in 1970 
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Mah LJ Note No. 30) took the view that 
an appeal against an order under Sec- 
tion 100 of the Tenancy an passed after 
2-6-1966 on which the CL: (a-1) in Sec- 
tion 107 was introduced by the amend- 
ment was maintainable, The Supreme 
Court in Motiram v. Surajbhan, (AIR 1960 


SC 655) relying on its earlier decision in - 


Indira Sohanlal v. Custodian of Evacuee 
Property Delhi, (ATR 1956 SC 77), held 
that where an amendment affects vested 
rights, the amendment would operate pro- 
spectively unless it is expressly made re- 
trospective or its retrospective operation 


follows as a matter of necessary implica- ` 


tion. Under- the East Punjab Urban Rent 
Registration Act (3 of 1949), by S. 15 (4) 
finality was given to the appellate deci- 


sion. By. Act No. 29 of 1956, Section 15. 


was further amended by introducing Sec- 
tion 15 (5) giving a further right of revi- 


`. sion against the order of the appellate 
authority thereby taking away the fina-- 


lity of the appellate decision under Sec- 
tion 15 (4).~ It was held that where the 
amending section had come into force at 
the time when the appellate authority 
. decided the matter and when the appellate 
order was .actually passed: the appellant 
could not claim the finality under the 
earlier provision and the revision petition 
aces the order under the amended 
S. 15(5) was maintainable, It is, therefore, 
clear that the order dated 24-1-67 which 
was after the amendment came into effect 
was an appealable order. We are not in 
fact concerned with the order dt, 16-7-62 
before remand in this case because, right- 
ly or wrongly,.the matter was still before 
‘the Naib Tahsildar on remand when the 
amendment to Section 107 was effected. 
Mr. Chendke the learned counsel for res- 
. pondent No. 1 also did not contest this 
position for the purposes of this petition 
. and an order passed after the date of the 
amendment could be appealable if other- 
babes an appeal is provided against such 
order. 


5. - The learned counsel for -the 
respondent, however, contended that even 
under C1.: (a-i) of Section 107 (1) of the 
Tenancy Act, an order of the kind which 
has been passed in the present case. by 
the Naib Tahsildar was not made ap- 
-~ pealable and, therefore, the decision of 
the Maharashtra Revenue Tribunal ought 
to be upheld. It is contended that what 
is made appealable by the aforesaid am- 
endment is an order which is made under 


Section 6 of the Tenancy Act which deals . 


with cases of deemed tenants only. It 
is urged that an order under S, 100 (2) 
is not made appealable and, therefore, 
the appeal is restricted only to a parti- 
cular class of cases. According to him, 
. this was a case not of a deemed tenant 
but of a contractual ‘tenancy and against 


an order based on a case of contractual - 
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tenancy no appeal has been provided in 
Section 107 (1) of the Tenancy Act even 
by way of an amendment. He then con- 
tends that it was the plea of the peti- 
tioners themselves that the petitioner 
No, 1 Pandhari, and earlier his father 
Ramji who is now dead, had cultivated 
the fields since 1955-56 continuously on 
the basis of. the lease and further in the 
year 1959 also. a lease deed was executed 
by the landlord in favour of the peti- 
tioner No. 1 for the Joint family and the 
petitioner No. 1 had cultivated the suit 
fields on lease basis for the year 1959-60, 
He again reiterated in - statement 
dated 21-4-1968 before the Naib Tahsildar 
that he and his father Ramji were cul- 
tivating the suit fields since 1955 to 1960 
continuously on lease basis and they were 
thus occupancy tenants of the suit fields 
and.as such they were entitled to pur- 
chase the rights of the fields on this basis 
to 81 of the original record), 
Mr. Chendke contended that a right of 


. appeal is a creature of statute, and, there- 


fore, the provision granting a right of 
appeal which is a substantive right has 
to be construed strictly, In the first place, 
it is alleged that there ds no order passed 
under Section 6 of the Tenancy Act 
which only states who would be deemed 
tenants. An order whether a person is 
a tenant or not is passed only under Sec- 
tion 100 (2) of the Tenancy Act by the 
Tahsildar whose duty it is to deal with 
that question and decide the dispute 


raised before him. It may be said that, ` 


strictly speaking, the order is not passed, 
under Section 6 of the Tenancy Act, but 
the order is under Section 100 (2) which 
has to consider the ingredients of Sec. 6 
for finding out, whether a person is a ten- 
ant or not or whether a person should be 
deemed to be a tenant or not. Such an 
order, therefore, is one under S. 100 (2) 
read with Section 6 of the Tenancy Act 
and an order on the question whether a 
person shall be deemed to be a tenant or 
not: could be said substantially falling 
within the provisions of Section 6 of the 


‘Tenancy Act and it is in this sense that 


it has been stated in Cl. (a-i) of S. 107 (1} 
that it is-an order under Section 6. By 
mentioning Section 6 what is intended is 
to make an order which declares a person 
to be a ténant or not a tenant, appealable 
It is, however, argued that even though 


-it may be accepted that an order declar- 


ing a person to be a tenant or not a 
tenant- could be said to fall under Sec- 
tion 6 of the Tenancy Act; still it is res- 
tricted only to those categories who can 


‘get a declaration of their being deemed 


tenants by virtue of their lawfully culti- 
vating a land’ belonging to another per- 
son and could--not cover cases where a 
person’ does not claim to be a deemed 
tenant but claims to be a contractual 
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tenant. “Tenant” is defined in S. 2 (32) 
of the Tenancy Act. “Tenant” means a 
person who holds land on lease and in- 
cludes a person who is deemed to be a 
tenant under Sections 6, 7 and 8. In the 
first part, a person holding a land on a 
contract of lease is a tenant in fact and 
is a contractual lessee and to such a per- 
son the fictien in Section 6 (1) of the 
Tenancy Act is not applicable. Besides 
the contractual lessee, a person who is 
deemed to be a tenant under Sections 6, 
7 or 8 is also included: in the definition 
of the term “tenant.” Besides, a person 
who is a protected lessee or an occupancy 
tenant is also included in the term “ten- 
ant.” Thus, there are three categories 
of tenants under Section 2 (32) of the 
Tenancy Act: (1) a contractual lessee, 
(2) a deemed tenant and (3) a protected 
lessee or occupancy tenant. It is con- 
tended that when a specific reference is 
made.to Section 6 only, a right of appeal 
is conferred only in cases where the dis- 
pute is whether a person is or-is not 
deemed to be a tenant and an order in 
such a-dispute is alone appealable. But 
where the dispute is whether a person 
is a tenant by virtue of a contract of 
lease an order arising out of such ques- 
tion is not made appealable by the afore- 
said amendment, 


6. This Act has been enacted after 
the Reorganisation of States making it 
applicable for the Vidarbha Region and 
bringing it on par with the Tenancy Act 
which was prevalent in the 
Maharashtra, viz, the Bombay Tenancy 
and Agricultural Lands’ Act, 1948. The 
definition of the word “tenant” in this 
Act has been taken from the Bombay 
Tenancy Act of 1948. Similarly, Sec- 
tion 6 of the Tenancy Act is also are- 
plica of Section 4 of the Bombay Ten- 
ancy Act, 1948. In the Bombay Tenancy 
Act, 1948, an order under Section 4 there- 
of was made appealable ‘by Section 74 of 
that Act. Unfortunately, such a provi- 
sion was not made in the Tenancy Act 
(1958) —- may be through some inadver- 
tent omission — though ‘all other similar 
orders have been made ‘appealable, with 
the result that all orders which are pas- 
sed under Section 70 of the Bombay Ten- 
ancy Act, 1948, including the order decid- 
ing whether a person is a tenant or not, 
were made appealable:in the Western 
Maharashtra, whereas a similar order in 
the Vidarbha Region was not made ap- 
pealable. This omission came to be 

- noticed by the Legislature and was keenly 
felt and’ with a view to bring the Vidar- 
bha Act on par with the Act prevailing 
in Western Maharashtra, so far as the 
rights of appeal are concerned, an amend- 
ment to Section 107 (1) of the Tenancy 


Act was proposed and was subsequently’ 
made 


by. Maharashtra Act No. 17 of 1966 


Western ` 


A.L E. 


by adding Cl, (a-i) to Section 107 (1) and 
bringing it into effect from 2-6-1966. The 
reason for making amendment has 
been stated in the statement of objects 
and reasons in these words:— 

“It has been brought to the notice 
of Government that as Section 107-of the 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958 does not pro- 
vide any appeal against an order of the 
Tahsildar deciding whether a person is a 
tenant or not, the affected party is left 
with no further remedy under the Act. 
The Bill is intended to provide an appeal 
to the Collector against- such orders.” 
The question that falls for consideration 
js whether this right of appeal which has 
been granted by virtue of this amend- 
ment is confined only to the orders aris~ 
ing.out of proceedings where only ques~ 
tions of deemed tenancies are raised or 
it also covers all orders where the ques- 
tlon of a person being a tenant or not, 
including a deemed tenant, is involved. 

7. The provision of Cl. (a-i) of 
Section 107 (1) has to be read not only 
along with Section 6 but also S, 100 (2) 
of the Tenancy Act. Whether it is a 
dispute about the person being a con- 
tractual tenant or being a deemed tenant 
under Sections 6, 7 or 8 or his being a 
tenant on account of his being a protect- 
ed lessee or occupancy tenant, such a 
question ig required to be decided by 
the Tahsildar and Tahsildar alone under 
Section 100 (2) of the Tenancy Act. 


8. Section 100 (2) of the Tenancy 
Act does not exclude the decisions on 
contractual tenancies. Previously no 
order of the Tahsildar under S. 100 (2) 
was made appealable. This omission was 
sought to be supplied by the amendment. 
The Legislature could not have intended 
that the right of appeal should be given 
only in cases where the question is about) 
a person being a deemed tenant or a pro- 
tected lessee or an occupancy tenant and 
no right should be given where the ques- 
tion is raised about a person being a con-' 
tractual tenant or not. The Legislature 
must have intended to give a right of 
appeal against all orders passed by the 
Tahsildar under Section 100 (2) which 
should also cover cases of contractual 
tenancies. It may be noted that under 
the tenancy Act whenever a question is 
raised in a civil suit, which is required 
to be settled, decided or dealt with by 
any authority comnetent to settle, decide 
or deal with such issues, then such issues 
have to be referred by the civil court to 
the competent authority for determina- 
tion. In a civil suit a question might be 
raised that a person is either a tenant 
or not a tenant. Such question may 
relate not only to deemed tenants but ` 
also contractual tenants and all those 
questions are required to be referred for 
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the determination by the Tahsildar which © 


it is the duty of the Tahsildar to decide 


under Section 100." If on such a reference 
a decision is piven by the Tahsildar, 
whether it be in respect of a contractual 
tenancy or a deemed tenancy, an appeal 
has been provided against that order 
under Cl, (zb) of Section 107 (1) of the 
Tenancy Act. It seems inconceivable that 
an appeal could be provided in cases aris- 
ing out of references decided by the same 
authority involving a question whether 
a person is a contractual tenant or not 
but there should be no appeal against an 
order under Section 100 (2) where a dec- 
laration is sought that a person is a ten- 
ant or not a tenant. In fact; even on a 
: reference under Section 125 the Tahsildar 
acts under his powers under S. 100 (2). 
Both these kinds of order therefore are 
orders under Section 100 (2) and it could 
not be contemplated that these orders of 
a similar nature, though coming through 
different channels, should be treated dif- 
ferently by providing an appeal in me 
case and not providing in the other. The 
provisions should be construed reasonably 
and due effect to the intent of the Legis- 
lature should be given. The background 

making the amendment has also to be 
taken into consideration. An appeal was 
already provided against an order of the 
Tahsildar in a proceeding which came to 
him on a reference from civil court under 
Section 126; but where proceedings were 
initiated directly before the Tahsildar 
under Section 100 (2), no appeal was pro- 
vided, even though same matters were 


to be decided by him. A reference under - 


Section 125 comprehended even the case 
of a contractual tenancy which could also 
be decided under Section 100 (2). It is 
but natural that orders under S. 100 (2) 
on direct application to the Tahsildar 
should also be made appealable and while 
making those orders appealable a further 
distinction could not be between matters 
arising on a reference under Section 125 
and matters directly arising under Sec- 
tion 100. The Legislature could not have 
intended to make any such distinction 
for which there was no rhyme or reason, 
Construed in this light. it would be ap- 
parent that by providing an appeal by 
the newly introduced clause (a-i) appeals 
against the orders declaring a person to 
be a tenant or not a tenant. on whatever 
basis, were made appealable. If any 
guide is required to ascertain the reasons 
or the background which induced the 


Legislature to make this amendment,-that. 


could be found in the Statement of Ob- 
jects and Reasons in the Bill which shows 
the reason for introducing this amend- 
ment. No distinction is made in introduc- 
ing this amendment betweén a contra 

tenant or a deemed tenant or any other 
kind of tenant and the right of appeal 


was given in every case where the ques- 
tion of a person being a tenant or not 
a tenant was involved. Though it may 
not be permissible to use Statement of 
Objects and Reasons accompanying the 
Bill for determining the true meaning 
and effect of the substantive provisions of 
the statute, yet théy can be used for the 
limited purpose of understanding the 
background and antecedent state of affairs 
leading up to the legislation. It has been 
so laid down in State of West Bengal v. 
Union of. India, (AIR 1963 SC 1241), S. C. 
Prashar v. Vasantsen, (AIR 1963 SC 
1356) and several other cases of the 
Supreme Court. In interpreting a statute 
the court cannot ignore its aim and ob- 
ject. It appears to me, therefore, that 
though the amendment is not very hap- 
pily worded, it also embraces the right of 
appeal in a case where the question re- 
lates to a person being or not being a 
contractual tenant also as contemplated 
by the principal part of S. 2 (32). 


9. In my view, even on the inter- 
pretation of the new Cl, (a-i) of Sec- 
tion 107 (1) an appeal against the order 
of the Naib Tahsildar in this case was 
competent and the Special Deputy Col- 
lector rightly entertained and decided the 
appeal, It was, therefore, not necessary 
for the Maharashtra Revenue Tribunal to 
set aside the order of the Special Deputy 
Collector on the ground that the dppeal 
was not competent and to remand the 
matter to him for considering whether 
the appeal could be treated as a revision 
application under Section 110. Since the 
appeal before the Special’ Deputy Col- 
lector was competent,.the Revenue Tri- 
bunal had to decide the revision applica- 
tion before it on merits which it refrain- 
ed from doing in the view it took. Since 
I hold that the appeal before the Special 
Deputy Collector was competent, the re- 
vision application before the Maharashtra 
Revenue Tribunal has to be heard and 
decided on merits. The order of the 
Maharashtra Revenue Tribunal remand- 
ing the case to the Special Deputy Col- 
lector is. therefore, set aside and the case 
is remanded to the Maharashtra Revenue 
Tribunal who shall now hear the parties 
and decide the revision application in ac- 
cordance with law,- 


10. The petition, therefore, suc- 
ceeds and is allowed, but in the circum~ 
stances, I make no order as to costs. 


Petition allowed. 
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(AT NAGPUR) 
s CHANDURKAR, J. 

Shrikant Pundlikrao Ganorkar, Peti- 
toner v. The Assistant: Collector,. ‘Achal- 
pur Tahsil Achalpur and District Amra- 
vati ere another, Respondents. 

cial Civil Application, No. 331 of 
11970, Sped 12-8-1971. | 

Tenancy Laws —. bay Tenancy 
and. Agricultural Lands (Vidarbha Ke- 
gion) Act (99 of 1958), S. 98 (b) — Duties 
of Tribunal — The proper authority to 
decide the question whether in fact there 
-` is any surrender as contemplated by Sec- 
tion 49-A (5) and how. the land so sur- 
-rendered is to be dealt ‘with is the Agri- 
cultural Lands Tribunal and not the 
Tahsildar — (X-Ref:— Section 20) — (X- 
Ref:—- Section 21) — (X-Ref:— Sec- 
` tion 49-A (5) y — (X-Ref:— Section 100). 

(Para 4) 

S. N. Kherdekar: for Petitioner; C. S. 
Dharmadhikari, Addl. Govt, Pleader, for 
Respondent No. 1. i 


ORDER:— This petition by the land- 
Tord arises out of an application purport- 
ed to have been filed under Section 36 (2) 
read with Ss. 43 (14-A) and S. 49-A (5) 
of the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act, 1958, here- 
` inafter referred to as the Tenancy Act. 
This application camẹ to be filed before 
the Tenancy Tahsildar, Achalpur. In this 
application the petitioner had alleged that 
be was the owner of Survey No. 3, area 
85 acres 21 gunthas of Mouza Jamapatki, 
of taluq Achalpur, which was cultivated 
by respondent No, 2 Bankatsingh as a 
tenant. According to! the petitioner, 
Bankatsingh had in his! personal cultiva- 
tion land more than ‘three family holdings 
and the purchase of the land had thus be- 
come ineffective by the statutory provi- 
sions. He, therefore, prayed that the 
land in the possession of the tenant 
should be put in his possession. The ten- 
ant filed a reply admitting that besides 
field S.: N. 3, he had his own cultivation 
to_the extent of three family holdings. 
The Naib Tahsildar treated the application 
as one under Section 21 of the Tenancy 
Act and passed añ order purporting to 
be one under Section 36 (3) of the Ten- 
ancy Act that the landlord should be put 
in possession of the whole field. 

2. The Assistant (Collector, Achal- 
pur, exercised his revisional jurisdiction 
suo motu and came to the conclusion that 
the application which was filed on 26-12- 
1967 was barred having regard to the 
provisions of. Section 36 (2) of the Ten- 
ancy Act as it was not. madeewithin two 
years from 1-4-1963 which was the date 
for statutory transfer. of. ownership under 
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-under Section .36. 


-> a statutory surrender also, 


ALR, 
Section 49-A of the Tenancy Act... He 
also held that since in’ respect of the 
holding of the tenant proceedings under 
the Ceiling Act were already pending, the | 
Naib Tahsildar should have stayed the 
proceedings before him. He, therefore,- 
set aside the order of the Naib Tahsildar. 
A revision application filed against this 
order before the Maharashtra Revenue 
Tribunal owas rejected. The Tribunal 
took the view that the proper authority 
to deal with the question, whether the 
land was deemed to have been surrender- 
ed under Section 49-A (5) of the Ten- ` 
ancy Act, was the Agricultural Lands 
Tribunal’ and the Naib Tahsildar had no 
jurisdiction in entertaining an application 

An additional finding . 
which the Tribunal gave was that assum- 
ing that the Naib Tahsildar had jurisdic- 
tion, the application was patently barred 
by limitation.. The reviston ‘application 
thus came to be dismissed. These orders 
are challenged’ by the petitioner in this 
petition. 


3. The learned counsel anben 
on behalf of the petitioner contends tHat 
the application was in substance an ap- 
plication for enforcing the right which 
had accrued to the landlord by virtue of 
the statutory surrender which had come 
into effect by virtue of Section 49-A (5) 
of the Tenancy Act, But, according to 
him, since ‘such'a surrender as contem- 
plated by Sectfon 49-A (5) was to be 
treated as if it was a surrender under 
Section 20 and the provisions of sub-sec- 
tions (1) and (2) of S. 21 a to such 
the jurisdic- 
tion to deal with a matter under Sec- 
tions 20 and 21 of the Tenancy Act. being 
with the Tahsildar, the application was 
rightly made to the Tahsildar and the 
Tahsildar had jurisdiction to pass an 
order for possession, 

4. It is difficult to accept the 
argument that the Tahsildar had any 
urisdiction to deal with the claim made 

y the landlord on the footing that there 
has. been a. statutory surrender under 
Section 49-A (5) of the Tenancy Act. 
Section 49~A (5) of the Tenancy Act pro- 
vides that the land the ownership of 
which is not A under Sec- 
tion 49-A (1), shall ‘be deemed to have 
been surrendered to the landlord, and 
thereupon the provisions of sub-ss, (1) 
and (2) of Section 21 and Chapter VII of 
the Act shall apply in relation to such 
land as if the land was surrendered by 


_the tenant under Sec, 20, The scheme of 


Section 49-A indicates that it has to be 
determined as to in respect of which land 
held by the tenant ownership is trans- 
ferred on Ist of April 1963 and then the 
question whether there is any land cf 
which ownership is not transferred and 
is deemed to have been surrendered. to 
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the landlord is fo be determined. The 
question whether the landlord is entitled 
to retain the entire land so surrendered 
is also to be determined. The proceeding 
contemplated by Section 49-A with re- 
gard to the transfer of ownership and 
the consequent coming into being of the 
gtatutory surrender is a composite pro- 
ceeding. No doubt, sub-section (5) pro- 
vides that for the limited purpose of 
dealing with the land which will be 
statutorily surrendered, the provisions 
made in sub-sections (1) and (2) of S. 21 
will apply, but merely because the 
manner in which the land with regard 
to which there is a statutory surrender 
has to be dealt with is indicated by sub- 
section (5) of S. 49-A with reference to 
the provisions of Sections 20 and 21, that 
does not ipso facto make the surrender 
as one under Section 20, but it is only 
deemed to be as if one under Section 20. 
The nature of the proceedings under 
Section 49-A (5) in which the land which 
the tenant is entitled to keep as an owner 
and the land which he must be deemed 
to have surrendered is not altered mere- 


sions of sub-sections (1) and (2) of S. 21. 
Section 100 which deals with the powers 
and duties of the Tahsildar does not make 
any reference to the matter under Sec- 


tion 49-A of the Tenancy Act. Under” 


Cl. (b) of S. 98, it is the duty of tha 
Agricultural Lands ‘Tribunal to decide 
any dispute as to‘ the particular area of 
land to be purchased under Sections 41, 
and 46 and 49-A. The statutory surren- 
der is a consequence of certain land not 
transferred to the tenant as a 


tory surrender follows by way of a con- 
sequence, it is not possible to hold that 
separate proceedings should be initiated 
by the landlord for having an enquiry 
with regard to such a surrender to be 
made. The proper authority, therefore, 
to decide the question whether in fact 
there is any surrender as contemplated 
by Section 49-A (5) and how the land 
so surrendered is to be dealt with would 
be the Agricultural Lands Tribunal 
There is thus no question in a proceed- 
ing under Section 49-A of a landlord 
being required to apply under Section 36 
of the Tenancy Act and the application 
under Section 36 was wholly misconcelv- 
ed and made to an authority which had 
no jurisdiction to deal with the matten 
under Section 49-A. In this view of the 
matter, it is not necessary to decide the 
other contentions raised by the learned 
counsel for the petitioner. The finding 
given by the Tribunal that the proper 
authority to deal with the question of 
the statutory surrender was the Agricul- 
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|, Madhukar. v. Sheshrao (Chitale J.) 


[Pr. 1] Bom:* 129 


tural Lands Tribunal thus cannot be in- 

5. The petition must, therefore, 
fail and is rejected, but in the circum- . 
stances, there will be no order as to 


cosis, 
Petition dismissed. 





AIR 1972 BOMBAY 129 (V 59 C 24) 
CHITALE AND NATHWANI. JJ. 
Madhukar Ganpatrao Somvanshi, 

Petitioner ov. Sheshrao Narayanrao 
Biradar and others, Opponents. 
Special Civil Appln. No, 
1968, D/- 24-6-1970. 
Maharashtra Co-operative Societies 
Act (24 of 1961), S. 91 — Scope of. 
Elections cannot be beld up by en- 
tertaining grievances arising prior to the 
declaration of the, result of election; 
otherwise, it will put the public to in- 
convenience. AIR 1957 SC 694 & AIR 
1952 SC 64 & SpL. Civ. Appin. No. 1069 
of 1968, D/- 16-10-1968 (Bom), Rel. on. 
(Para 8) 
Hence wrong acceptance or rejection 
of a nomination paper can be challenged 
only after the result of election is declar- 
ed. A bye-law is an agreement amongst 
the members of a society and if it de- 
feats the principles of law relating to 
elections it is invalid and cannot give 
jurisdiction to Registrar to entertain such 
a dispute, (Para 8) 
Cases Referred: Chronological Paras 
(1968) Spl. Civil Appin. No. 1069 
of 1968, D/- 16-10-1968 (Bom) 7 
(1957) AIR 1957 SC.69%4 (V 44)= 

13 Ele LR 112, Dr. Narayan 

Bhaskar Khare v. Election Com- 

mission of India 2 

(1952) AIR 1952 SC 84 (V 39) = 

1952-3 SCR 218, N. P. Ponnu- 

swamy v. Returning Officer, - 

Namakkal Constituency 4 
P. B. Sawant, for Petitioner; B, R. 

Naik, Vikram Hipparkar and R. S. More, 
for Opponent No. L 


CHITALE, J. :— The facts leading to 
this petition, briefly „stated, are as 
follows: Nilanga Taluqa Co-operative 
Supervising Union, Nilanga, District 
Osmanabad, Opponent No. 6, issa Federal 
Co-operative Society, (hereinafter refer- 
red to as the “Federal Society”), deemed 
to have been registered under the Maha- 
rashtra Co-operative Societies Act, 1960 
(hereinafter referred to as the Act). 124 
Co-operative Societies are affiliat@éd as 
members to the said Federal Society. The 
Managing Committee of the Federal 
Society consists of 8 members (including 
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the Chairman), one of whom is nominat- 
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ed by the Government, one is nominated 
by Osmanabad District Central. .Co-opera- 
tive Bank and the other$six afe elected. 
The election to the Managing Committee 
of the Federal Society was scheduled to 
be held on 16th September 1967, nomina- 
tions were to be submitted on or before 
2-9-1967, scrutiny of the nomination 
papers was to be held on 4-9-1967, and 
after scrutiny the list of the candidates 
contesting the election was published on 
8-9-1967. On 14-9-1967 Le. two days 
prior to the date of the election, respond- 
ent No. 1 Sheshrao Narayanrao Biradar 
submitted an application to the District 
Deputy Registrar, Co-operative Depart- 
ment, Maharashtra State, contending that 
the procedure preceding the election was 
not properly followed. One of the gri- 
evances raised at the hearing was that 
although some of the member societies 
were disqualified, they were allowed to 
contest the election. This application was 
heard by the Registrar’s nominee and by 
his order dated 15th April 1968 he grant- 
ed respondent No. 1’s application and re- 
jected the nomination papers of the pre- 
sent petitioner Madhukar Ganpatrao 
Somvanshi -and respondents Nos, 2 to 5. 
Against this decision, the present peti- 
tioner preferred appeal to Maharashtra 


State Co-operative Tribunal, Bombay. - 


The Tribunal by its decision dated llth 
‘September 1968 held that the dispute in 
question was not one contemplated 
Section 91 of the Act, hence no ap 
lay to the Tribunal ' The Tribunal 
corded no findings on merits. 
of the finding that no appeal lay, the 
appeal was dismissed. The present peti- 
tion is preferred against this decision of 
the Tribunal 


2. Mr. Sawant. who appears for 
the petitioner, relies on the Supreme 


Court decision in Dr. Narayan Bhaskar. 


Khare v. Election Commission of India, 
13 Ele LR 112 =. (AIR 1957 SC 694). 
Relying on this decision, it is urged that 
wrong rejection or acceptance of nomina- 
tion papers cannot form the subject- 
matter of a dispute contemplated by Sec- 
tion 91 of the Act, if such a dispute is 
raised before the- declaration of result of 
the election. The Supreme Court in that 
case observed that although Art. 71 (1) 
of the Constitution undoubtedly confers 
jurisdiction on the Supreme Court to in- 
quire into and decide all doubts and dis- 
putes arising out of or in connection with 
the election of the President or Vice- 
President, the question for consideration 
before the Court was whether there was 
anything in the Constitution indicating 
the time or stage at which and the 
manner in which such doubts and dis- 
putes are to be inquired into and decid- 

The Supreme Court referred to Arti- 
cles 327, 329 (b) and Section 80 of the 
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In wee. 
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Representation ar the People Act, 1951, 
and held: (P. 120). 

“It is quite clear from the language 
of the section that any improper recep~ 
tion or refusal of a vote, or any non- 
compliance with the provisions of the 
Constitution or of the Act or of any rules 
or orders made under the Act or the 
improper acceptance or rejection of a 
nomination paper may be made a ground 
for challenging the election. This means 
that all doubts and disputes relating to 
any stage of the entire election process 
is to be canvassed by an election petition 
presented to this Court after the elece 
tion in its wide sense is concluded, 


XX xx 

PEP TOTS The well-recognised pring 
ciple of election law, Indian and English, 
is that elections should not be held up 
and that the person aggrieved should nof 
be permitted to ventilate his individual 
interest in derogation of the general in- 
terest of the people, which requires that 
elections should be gone through accord- 
ing to the time schédule. It is, there~ 
fore, in consonance both with the pro- 
visions of Art. 62 and with good sense 
to hold that the word “election” used in 
Art. 71 means the entire process of elece 


3. It is obvious that the above. 


Supreme Court decision clearly lays down 
that wrong acceptance or rejection of a 
nomination paper can be made a ground 
of attack only after the result of the 
election is declared, and not at any stage 
Prior to that. 

4, We may also refer to the deci 
sion of the Supreme Court N. P. Ponnu+ 
swamy v. Returning Officer, Namakkal 
Constituency, (1952) 3 SCR 218 = (AIR 
1952 SC 64). In that case the appellant’s 
nomination paper was rejected by the 
Returning Officer. He applied to Madras 
High Court under Art. 226 of the Con- 
stitution, The Supreme Court confirmed 
the decision of Madras High Court thaf 
it had no jurisdiction to interfere at that 
stage in vlew of the provisions of Arti- 
cle 329 (b) of the Constitution and S. 80 
of the Representation of the People Acf. 
In this case, the Supreme Court rejected 
the contention that the remedy which 
merely allows a candidate to have an 
election set aside only after the election 
is held is not as efficacious as the one 
which would enable him to stop holding 
the election. The Supreme Court pointed 
out that there was another side of the 
question to be considered, viz. inconveni- 
ence to the public administration on ace 
count of elections and the a ative 
business being required to be held up 
while individuals prosecute their griey~ 
ances. By this decision the Supreme Court 
held that questioning the rejection of a 
nomination paper is questioning the elec=. 
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tion, hence if could not be done prior 
to the declaration of results of an elec- 
tion in view of Art. 329 (b) of the Con- 
stitution and Section 80 of the Represen- 
tation of the People Act. 


5. In view of the above two deci- 
sions of the Supreme Court, it is clear 
that respondent No, 1’s application in 
effect contending that the nomination 
‘papers of the petitioner and respondents 
Nos. 2 to 5 were wrongly accepted could 
not be entertained before the declaration 
of the results of the election. If so, it 
fs urged by Mr. Sawant for the peti- 
tioner. the decision of the Registrar’s 
nominee dated 15-4-1968 is without juris- 
diction. 

6. Dr. Naik, who appears on be- 
half of respondent No, 1, relies on bye- 
law 23(8) of the Federal Society and con- 
tends that even though the dispute in 
question may not be a dispute under 
Section 91, bye-law 23(8) is binding on 
all the members of the Federal Society, 
it. provides an internal arrangement en- 
abling the member aggrieved to challenge 
wrong rejection of nomination papers and 
such arrangement is binding on the mem- 
bers of the Federal Society, hence. the 
decision of the Registrar’s nominee is 
legal and valid. Strictly speaking, bye- 
law 23(8) does not apply to the facts of 
the present case, inasmuch as the griev- 
ance of respondent No, 1 was not that a 
nomination paper was wrongly rejected, 
but his grievance was just the converse 
of it viz. the nomination papers of some 
members were wrongly accepted. Thus 
on the wording of bye-law 23(8) itself, 
it is clear that the said bye-law does not 
empower the Registrar’s nominee to 
decide the dispute raised by respondent 
No. 1. In the alternative, it is urged by 
Dr. Naik that if the dispute does not 
come within the scope of bye-law 23(8), 
ft should be treated as a dispute falling 
under Section 91 of the Act and if so, 
the Registrar’s nominee would have juris- 
diction to decide the dispute. In view 
of the abovementioned Supreme Court 
decisions, we are unable to accept this 
contention of Dr, Naik. 

7. We may also refer to an unre- 
ported decision of this Court in Special 
Civil Appln. No. 1069 of 1968 decided on 
16-10-1968 (Bom). Patel, J., who deliver- 
ed the judgment, points out that in view 
of the clear wording of Section 92 which 
provides a period of limitation for filing 
election disputes, an election dispute as 
contemplated by Section 91 could not be 
filed, nor entertained prior to the dec- 
Jaration of the result of the election. We 
agree with this view expressed in the 
said decision. Dr. Naik, however, relies 
on some of the observations in the said 
decision, The observations relied upon 
are:— 
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M oeescdecteceecd The Tribunal has rightly 
held that.an appeal provided under the 
Election Rules of this Bank is as a matter 
of internal management of the Bank and 
by a rule it cannot’call upon the Registrar 
or the Deputy Registrar either to treat an 
appeal as:a dispute to which only the Re- 
turning Officer apparently ig made @& 
party. i 


8. We are unable to hold that 
these observations support Dr. Naik’s 
contention. The other observations that 
follow clearly indicate that this Court 
held that a rule cannot be regarded as 
valid, if it elevates a matter which does 
not strictly fall within the scope of Sec- 
tion 91 of the Act to a dispute under that 
section. Dr. Naik contends that bye-law 
23(8) provides an internal arrangement, 
the members of the Federal Society agre- 
ed to abide by that bye-law, thus that bye- 
law would be binding on the members, 
if so. the decision of the Registrar’s nomi- 
nee would be valid and binding on the 
members of the Federal Society, irrespec- 
tive of the question whether the dispute 
falls under Section 91 of the Act or not, 
and whether an appeal lies to the Tri- 
bunal or not. In view of the principle 
laid down by the Supreme Court, which 
is mentioned above. we are unable to ac- 
cept this contention. A bye-law like bye- 
law 23 (8) in this case cannot be said to 
be a valid bye-law, inasmuch as if such 
a bye-law is allowed to work, it would 
give rise to conflict of decisions. Dr. Naik 
does not dispute that a candidate defeat- 
ed at the election would be entitled to 
challenge the election after the declara- 
tion thereof on the ground of wrong ac- 
ceptance or wrong rejection of nomina- 
tion papers.’ Thus if the above contention 
of Dr. Naik is accepted as correct, the 
same question may be inquired into on 
two or more occasions by different autho- 
rities or tribunals and this may obvious- 
ly give rise to conflicting decisions. Thus 
jt is in our opinion clear that a bye- 
law that provides for a challenge to the 
procedure adopted regarding an election 
even before the declaration of the result 
of that election cannot be held to be a 
valid bye-law in view of the above deci- 
sions of the Supreme Court. In effect 
such a bye-law constitutes an agreement 
amongst the members of the Society 
which may defeat relevant provisions or 
principles of law relating to elections. As 
pointed out by the Supreme Court, it is 
very vital for the public administration 
that elections are held in time according 
to the schedule notified and they are not 
delayed on account of individual griev- 
ances of a candidate. We, therefore, hold 
that respondent No. 1’s application dated 
14-9-1967 was untenable and it was 
wrongly entertained by the anistrats 
nominee, 
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9. We must mention here that Dr. 
Naik raised the objection that the only 
relief claimed in this petition is to have 
the decision of the sche set aside, 
there is no prayer seeking the relief that 
the order passed . by the Registrar’s nomi- 
nee on 154-1968 is without jurisdiction 
and respondent No. 1’ 8 application dated 
14-9-1967 should be rejected holding the 
same to be untenable: This objection is 
technically correct although the necessary 
relief can be said to be implied in the 
prayer that the Tribunal’s decision should 

set aside. In order to obviate the 
technical difficulty, however, we allow the 
petitioner to amend the petition by adding 
the necessary praver. : f 


10. For reasons Indicated above, 
we make the rule absolute and reject res- 
pondent No. 1’s application dated 14-9- 
1967 challenging the acceptance of the 
nomination papers of the petitioner and 
respondents Nos. 2 to 5. Respondent 
No. 1 shall pay the petitioner’s costs. 

Rule made absolute, 
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Raghunath Gopal Daftardar, Appel- 
lant v. Sau, Vijaya Raghunath Daftardar, 
Respondent. 

A F. A. D. No. 1088 of 1969, DJ- 
15-3-1971 against order of R. K. Joshi, 
Dist. J.. Poona in Appeal No. 646 of 1967. 

(A) Hindu Marriage Act (1955), Sec- 
tion 12 (1) (c) — Section ` es of Contract 
Act does not apply to- case of fraud 
under S. 12 (1) (c) — (K-Ret: — Contract 
Act (1872), S. 17). 

The Contract Act does- not apply to 

a marriage under the Hindu Marriage 
Act. Section 12 (1) (c) of the latter Act 
does not speak of fraud in any general 
way or of every misrepresentation or con- 
cealment which may bė fraudulent. A 
person who freely consents to a solemni- 
zation of .the marriage under the Hindu 
Act with the other party in ac- 
cordance with customary' ceremonies, that 
is, with knowledge of the nature of the 
ceremonies: and intention to marry. can- 
not object to. the validity, of the marriage 
on the ground of fraudulent representa- 
tion or concealment. Mere non-disclosure 
prior to marriage or concealment of cur- 
able epilepsy disease of girl and false re- 
presentation that she was healthy does 
not amount to fraud within the meaning 
of that word used in Section 12 (1) (c). 
AIR 1959 Math Pra 8, Dissented from. 

Case law discussed. (Paras 11 to 15) 


(B) Hindu Marriage Act (1955). S. 12 
(2) (a) (ii) — Bar to entertain petition for 


. BO/BO/B7/72/SSG 
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` passed by th 


ALE, 
animent of marriage — When attracts 


The expression “the petitioner „has, 
with his full consent, lived with the other 
party to the marriage as husband” in 
Section: 12 (2) (a) (ii) emphasizes living 
as husband with full consent for what- 
ever period it may be, provided the alleg- 
ed fraud is condoned. The condition laid 
down in Section 12 (2). p (ii) does not 
depend upon the lapse of any time j 
the discovery of the alleged fraud. If 
the husband or the wife. as the case mayy 
be, after the fraud was discovered, lived 
together for whatever period as wife and 
husband with full consent. it would be 
sufficient for not entertaining the peti- 
tion for annulling the marriage. AIR 
1958 Bom 264, Distinguished. (Para 18) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 Punj 172 (V 54)= 

ILR (1966) 2 Punj 370, Surjit 
Kumar v. Smt. Raj Kumari 
(1964) ATR 1964 Punj 359 (V 51)= 
66.Pun LR 204, Harbhajan Singh 
v. Smt. -Brij Balab Kaur 
(1959) AIR 1959 Cal 778 (V 46), 
Anath Nath De v. Lajjabati 


Devi NS 

{1959) AIR 1959 Madh Pra 8 
(V eae = 1958 Jab LJ 472, Bimla 
Bai v. Shankerlal 

(1958) AIR 1958 Bom 264 (V 45) = 
59 Bom LR 1169, Rajani Prabhakar 


Lokur v. Prabhakar Lokur 18 
(p2) AIR 1952 Bom 486 (V 39) = a 
54 Bom LR 725, A. v. B. QL i 
(1937) AIR 1937 Mad 332 (V 24)= : 


1937-1 Mad LJ 192, Boodapati | 
Ankamma v. Boodapati Baman- 
appa . f TE 
(1936) AIR 1936 Bom 138 (V 23)= 
38 Bom LR 77, Bai Appibai v. | 
v. Khimji Cooverjee 13 
(1934) AIR 1934 Pat 670(1) (V 21) 
` = 16 Pat LT 162 (FB), Emmanuel 
es v. Kamal Saraswati 13 
V. Paranjape a Prakash S. 
Shab’ for Appellant; R. W. Adik, for Res- 
pondent. 
JUDGMENT:— This is a second ap- 


peal against the Judgment and decree ` 
e learned District Judge, 
Poona, in Civil Appeal No. 646 of 1967 
on his file from the decree in Marriage 
Petition No. 18 of 1963 of the Court of 
the Civil Judge (Senior Division), Poona, 
It arises this way. 


2. The appellant-petitioner was 
married to the respondent at Poona on 
30th March 1962 according to Hindu re- 
lgious rites. The petitioner alleged that 
during the negotiations as well as at the 
time of the solemnization of the marriage 
the respondent and her parents not only 
concealed the fact that she was suffering 
from epilepsy since childhood but also 
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she was quite healthy. Within a fortnight 
after the marriage which was consum- 
mated in the first week of April 1962, the 
respondent started. getting epileptic fits. 
These fits recurred in the months of 


April, May and June at an interval of 


about a fortnight. The petitioner fur- 
ther alleged that in the first week of July 
1962, he, for the first time; realised that 
the respondent - was suffering from 
epilepsy which was an incurable disease 
and, therefore, he took her to the place of 
her elder sister Mrs. Deshpande in Poona 
and left her there on 6th July 1962. He 
also alleged that since after ‘the discovery 
of this fraud on 2nd July 1962 till he took 
her to the house of her elder sister Mrs. 
Deshpande on 6th July 1962, he did not 
live with her as her husband. From 6th 
July 1962 the respondent never returned 
to his house. Alternatively, the petitioner 
alleged that within a short time after the 
marriage was consummated, the respond- 
ent started behaving in a queer way and 
also used to insult the petitioner ‘and 
other members of his family. He, there- 
fore, contended that having regard. to the 
nature of the disease and the strange and 
unbecoming behaviour of the respondent, 
he reasonably apprehended ‘that it would 
be harmful and injurious for him to live 
with her. He, therefore, prayed for a 
decree of nullity of the marriage on the 
ground of fraud. and in the alternative, a 
decree for judicial separation on 

ground of cruelty. : \ 

3. The respondent contested the 
petitioner’s claim vehemently. She denied 
the allegation of fraud and -alleged that 
the fact that the respondent was suffering 
from epilepsy was brought to the notice 
of the petitioner’s father and the peti- 
tioner during the negotiations. She deni- 
ed that any. fraud was practised on the 
petitioner and contended that he married 
her with free consent. She also alleged 
that soon after the marriage, the mother 
of her mother-in-law discovered a small 
white spot on her waist while giving her 
bath, whereupon the members of the 
family suspected that she was suffering 
from leucoderma, when in fact it was scar. 
left of an insect-bite. The rest of the 
contentions in the written-statement are 
not material for our purpose. `. > 


4. On these pleadings. the learned 
trial Judge framed the necessary issues 
and on consideration of the .evidence 
adduced by the parties, came to the con- 
clusion that the petitioner had failed to 
prove that his , consent was obtained by 
fraud or that the respondent was suffer- 
ing from an incurable disease, and that, 


therefore, the petitioner was not entitled ~ 


to a decree of nullity. As regards the 
alternative plea - of the petitioner, the 
learned trial Judge found that the peti- 


x 


_ Raghunath v.. Vijaya (Malvanker J) [Prs 2-5] 
misrepresented to him and his father that 


- ent was 
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tioner Had falled to prove the alleged 
cruelty and, therefore, dismissed his claim 
on that ground also. The petitioner then 
filled an appeal in - the District Court, 
Poona. The learnéd District Judge found 
that the petitioner or his father was never 
told at any stage of the marriage either 
during the course of the negotiations or 
at the time of the solemnization that the 
respondent was suffering from epilepsy. 
that generally there might have been 
statements made by the parents and the 
relations of the respondent that she was 
healthy, that the respondent herself never 
told either the petitioner or any of his 
relations that she was healthy, that the 
type of epilepsy from which the respond-~ 
suffering was not an incurable 
disease, that the alleged fraud was dis- 
covered by the petitioner on 26th June 
1962 or at the most on 2nd July 1962, that 
thereafter till the respondent was taken 
by the petitioner to the house of the 
former’s sister on 6th July 1962, both of 
them were living together as husband and 
wife with free consent of the petitioner, 
and that the non-disclosure of the disease 
of epilepsy either during the course of the 


“negotiations orat the time of the sole- 
-mnization and the alleged misrepresenta- 


tion that the respondent was healthy did 


not amount to fraud in Jaw. and that the ~- 


petitioner had also failed to prove the 
District 


-~ 5. -On the arguments advanced be- 
fore me, the first point that arises for con~ 
sideration is whether the petitioner has 
been able to prove in this case that the 
type of epilepsy, from which the res- 
pondent is suffering is an incurable 
epilepsy. The learned District Judge has 
recorded a finding against the petitioner 
on this point. The finding is based on ap- 
Ppreciation of evidence and. therefore, 
ordinarily the appellant-petitioner is not 
entitled to ask this. Court ‘to go into the 


“evidence again and come to its own find- 


ing. However, the learned counsel Mr, 
Paranjape, appearing on’ behalf of the ap- 
pellant-petitioner, has argued that though 
the finding is a finding of fact, the learn- 
ed. Judge having misread the whole evi- 
dence, this Court may not’ accept it and 
at any rate, for finding out whether or not 
the learned Judge has misread the evi- 
dence, it would be necessary to consider 
the evidence again in this Court. The 
learned Counsel Mr. Paranjape, therefore, 
took. me through the evidence on this 
point and I must say that on going 
through the evidence, I find that there is 
no reason why I should differ from the 
view taken by the learned District Judge, 
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6. The most important piece of 
evidence on this point is that of Dr. 
Sardesai, P. W. 5. The - witness is an 
M. D. of the Bombay University and has 
also passed M. R. C.P. examination of 
the Edinborough Royal College of Physi- 
cians. Since February! 1959 he is attach- 
ed to the Sassoon Hospital as an Honorary 
consulting physician He ig both a 
physician and neurologist practising 
as a consulting Physician at Poona 
since August 1960. He is also practising 
in Neurology since then. Admittedly, the 
respondent is being treated by this Doc- 
tor since about February 1961 for 
epilepsy. Now, he says that it would not 
be correct to say that the type of epilepsy 
the respondent is suffering from, is in- 
„curable. He has prescribed ‘Dilantin 
‘Sodium’ to the respondent for this disease 
and the Doctor says that he has prescrib- 

ed it with a view to keep her malady 
‘under control When he was asked whe- 
ther it could be said that the respondent 
was cured of the disease, he replied that 
ti would not be possible for him to say 
whether her epilepsy had been cured, be- 
cause this could only be said if the dru 
is withdrawn. Later on. ` he has stat 
thus:— 

‘It would be wrong to say that 
- epilepsy is a disease : which cannot be 
cured. The latest publication on ‘Thera 
peutics’ by Goodman and Gillam is the 
standard book on the Science of Treat- 
ment. An older view ‘which believed in 
the past was that epilepsy was incurable, 
It would not be correct to say. and it is 
also not to my knowledge that at the pre- 
sent day, there are some authorities in 
medical science of treatment, who believe 
.that epilepsy is incurable.” 


ft is, therefore, quite clear from his evi- 
dence that the disease ‘epilepsy is not an 
Incurable disease. As: regards the type 
of epilepsy from which the respondent is 
‘suffering, he has said that if the respond- 
ent ceased to get any epileptic fits for a 
period of three years, he would say that 
she is cured. He has: also said that he 
was treating the respondent since Febru- 
ary 1961 and he could find that for a 
period of about one year before her mar- 
riage, she did not get any epileptic fits. 
He further says that the drug which he 
prescribed has worked well. According 
to him, the respondent is receiving the 
treatment even today and the disease is 
well under control. Reliance is then plac- 
ed on the testimony: of Dr. Ottur 

P. W. 3. According to’ the petitioner the 
prescription, Ex. 179, dated 2nd June 
1962, given by Dr. 
pondent. was shown to Dr. Otturkar by 
his father, Dr, Otturkar being his close 
friend. Dr, Otturkar asked the peti- 
fioner’s father whether the respondent 
Was getting any fits and when the latter 
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- the petitioner not 


Sardesai to the: res-. 


A.L R. 
told him that she was, Iooking to the pre- 
scription, he told the petitioner’s father 
that she was being treated for epilepsy. 
However, Dr. Otturkar further said that 
he would get it confirmed from Dr. Sar- 
desai, Now. Dr. Otturkar Has given his 
version of the talk Dr. Sardesai had with 
him, in his evidence, This version is little 
different on the point, from the one given 
by Dr. Sardesai and to which I have al- 
ready made a reference. Now, according 
to Dr. Otturkar, what Dr. Sardesai told 
him was that epilepsy was such a kind of 
disease which could not be cured but 
could only be controlled. Dr. Sardesai 
also told him that the disease could only 
be kept under control by regular treat- 
Ment and if the treatment is discontinued, 
the patient would again start- getting 
epileptic fits. But later on, he admits that 
Dr. Sardesai also said that the patients 
suffering from epilepsy were required to 
take medicines for a -very long time and 
continue the same treatment for about 
three years after they cease getting any 
epileptic fits. Now, I have already point- 
ed out that Dr. Sardesai, who was ex- 
amined by the petitioner himself, no- 
where.says that epilepsy does not admit 
of any cure. On the contrary, he says 
pa it is not an incurable disease. But 

Dr. Otturkar, perhaps to oblige the father 
of the petitioner, who is his friend, told 
the Court something different from what 
the opinion of Dr. Sardesai was. It is 
material to note that no question was put 
to Dr. Sardesai regarding the version 
given by Dr. Otturkar. Coming to tbe 
evidence of the petitioner, he says that 
he came to know from Dr. Otturkar that 
the disease was incurable and hereditary. 
There is nothing in the evidence of Dr. 
Otturkar to show that the disease is here- 
ditary. He only says that what he came 
to know from Dr. Sardesai was that it 
was incurable. But I have already point- 
ed out that that was never the opinion 
of Dr. Sardesai. much less he gave that 
opinion to Dr. Otturkar.. The petitioner’s 
father, who is also examined in tbis case 
(P. W. 1), repeats the same story. When 
the petitioner took the respondent to the 
house of the latter’s sister on 6th July 
1962, his father was not at home He 
was on tour in Nagpur. He, therefore, 
contacted the petitioner on telephone and 
what he came to know from the petitioner 


“wag that the opinion of Dr. Sardesai was 


that the disease was incurable and here- 
ditary. Thus the evidence adduced by 
only does not show 
that the disease is incurable, but on the 
contrary it shows that the disease of 
epilepsy can be cured 


7. © Coming to the evidence of the 
respondent, she has said that for about a 
year before her marriage with the peti- 
tioner, she was not getting any epileptic _ 
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fits and that is precisely what Dr. Sar- 
desai has told us in his evidence. It was 
suggested to her in her cross-examination 
that she was also told by Dr. Sardesai 
that the disease was incurable, but she 
has refuted the suggestion. Her father 
also says in his evidence .(R. W. 2) that 
after the treatment of Dr. Sardesai was 
started, the respondent did not get any 
fits for about one year prior to her mar- 
riage. It is no doubt true that after the 
marriage which took place on 30th March 
1962, the respondent had epileptic fits at 
“least once or twice. But the evidence on 
the record shows that that was perhaps 
due to the mental worries from which the 
respondent suffered on account of the 
treatment given’ by the members of the 
petitioner’s family to her and her rela- 
tions. Considering, therefore, the evi- 
dence on the record and particularly the 
testimony of Dr. Sardesai, I have no hesi- 
tation in accepting the finding recorded 
by the learned Judge below on this point. 
I, therefore, find that the petitioner has 
failed to prove that the type of epilepsy 
the respondent is suffering from is an in- 
curable disease. 


8. Then the next question that ïs 


agitated before me is whether the consent. 


of the petitioner to the marriage 
was obtained by fraud within the 
meaning of Section 12 (1) (c) of the 
Hindu Marriage Act, 1955. In this con- 
nection, the facts found by the learned 
Judge below arid which are not in dispute 
before me in this appeal are that the res- 
pondent was suffering from epilepsy be- 
fore her marriage, that the petitioner or 
his father at no stage was told that the 
respondent was suffering from epilepsy, 
that the relations of the respondent had 
made general statements that the res- 
pondent was healthy, but that the res- 
pondent herself never represented either 
to the petitioner or to his relations at any 
stage that she was healthy. These find- 
ings of facts recorded by the learned 
Judge show that the fact that the res- 
pondent was suffering from epilepsy was 
never disclosed either to the petitioner or 
to his father, and secondly, the petitioner 
and his father were told that she was 
healthy. The learned Coumsel Mr. Paran- 
fape has, therefore, argued that this is a 
case where truth was suppressed deli- 
berately and false representation was 
made to the petitioner that she was 
healthy. He also argued that if the fact 
that the respondent was suffering from 
epilepsy was disclosed to the petitioner 
or to his father, he would never have con- 
sented to this marriage. That being so, 
the conduct on the part of the respondent 
and her relations amounts to fraud within 
the meaning of that word used in Sec- 
tion 12 (1) (c) of the Hindu Marriage Act, 
1955, . ` 
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9. In support of this argument, 
the learned Counsel Mr. Paranjape has 
relied upon Section 25 (ili) of the Special 
Marriage Act. 1954, It provides that any 


_marriage solemnized under that Act shall 


be voidable and may, be annulled by a 
decree of nullity if the consent of either 
party to the marriage was obtained by 
coercion or fraud, as defined in the Indian 
Contract Act, 1872. Now, fraud is defin- 
ed in Section: 17 of the Indian Contract 
Act, 1872, which runs thus:-— 

“'Fraud’ means and includes any of 
the following acts committed by a party 
to a contract. or with his connivance, or 
by his agent. with intent to deceive an- 
other party thereto or his agent, or to 
induce hjm to enter into the contract: 

(1) thè suggestion, as a fact, of thal 
which is not true. by one who does nof 
believe it to be true; 

(2) the active concealment of a fac® 
by one having knowledge or belief of the 


(3) a promise made without any in- 
tention of performing it; 

(4) any other act fitted to deceive; 

(5) any such act or omission as the 
Taw specially declares to be fraudulent, 

“Explanation; Mere silence as fo 
facts likely to affect the willingness of a 
person to enter into a contract is noft ` 
fraud, unless the circumstances of the 
case are such that, regard being had to 
them, it is the duty of the person keep- 
ing silence to speak, or unless his silence 
is, in itself, equivalent to speech.” 
The learned Counsel Mr. Paranjape argu- 
ed that the word “Fraud” used in Sec- 
tion 12 (1) (c) of the Hindu Marriage Acf, 
1955, must also be understood in the 
sense in which it is defined in Section 17 
of the Indian Contract Act, 1872. The 
question, therefore, is whether the pro- 
visions of Section 17 of the Indian Con- 
tract Act, 1872, apply to fraud as under- 
stood in Section 12 (1) (c) of the Hindu 
Marriage Act, 1955. 


10. The difficulty arises because 
the word “fraud” is not defined in the 
Hindu Marriage Act, 1955. But in my 
opinion, the provisions of Section 17 of 
the Indian Contract Act cannot apply to 
fraud as understood in Section 12 (1) (c} 
of the Hindu Marriage Act. It is neces- 
sary to bear in mind that there is a dif- 
ference between the marriage under the 
Special Marriage Act, 1954, and the mar» 
riage under the Hindu Marriage Act. 1955, 
The Special Marriage, Act, 1954 pro- 
vides a special form of marriage in cere 
tain cases. It is permissible to a Hindu, 
by virtue of this Act, to have his mare 
riage with another Hindu or a person be- 
longing to any other community sol , 
ed in accordance with the requirements 
of the Act: The rights, obligations and 


status of the parties to such civil mar- 
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riage in matters relating to restitution of 
conjugal rights, judicial separation, nullity 
of marriage and divorce are regulated by 
the provisions contained in that Act. The 
succession to property of two Hindus mar- 
ried under that Act as also to the pro- 
perty of the issues of such marriage is 
governed by the relevant provisions of 
. the Indian Succession Act, 1925. and not 
by the Hindu Law of succession. It is 
significant to notice that no ceremonies 
are necessary for the marriage being 
valid under that Act. Obviously, there- 
fore, the marriage under the Special Mar- 
riage Act, 1954, is a contract. The posi- 
tion under the Hindu Marriage Act, 1955, 
however. is different. It is needless to 
say. that marriage under the Hindu Law 
ig treated as a samskara or a sdtrament. 
The Hindu Marriage Act, 1955, contem- 
plates a ceremonial marriage which must 
be solemnized in accordance with the 
customary rites and ceremonies of one of 
‘the two parties. Non-observance of the 
essential customary rités and ceremonies 
of at least one of the parties would amount 
to failure to solemnize the marriage. In 
other words, a marriage under the Hindu 
Marriage Act which is not solemnized by 
performance of the essential ceremonies 
is, under the Act, no marriage at al: It 
‘is true that the conditions laid down in 
- Section 5 of the Hindu Marriage Act must 
also be fulfilled before a marriage under 
that Act is gone through. But the non- 
fulfilment of every one’ of the conditions 
and requirements enacted in Section 5 
does not-ipso facto render the 
null and void or even voidable: It seems 
to me. therefore, that under the Hindu 
Marriage Act, the marriage which is a 
ceremonial marriage is essentially a sacra- 
ment (Samskara). 


11. In this connection, I may refer 
to Boodapati -Ankamma v. Boodapatt 
Bamanappa, AIR 1937 Mad 332, in which 
` Wardachariar, J. has observed at page 334 
that a Hindu Marriage isa sacrament 
and not a civil contract and that it will 
not. be permissible to apply to a Hindu 
marriage all the principles of the Law of 
Contract. Similarly, in Harbhajan Singh 
v. Smt. Brij Balab Kaur, AIR 1964 Puni 
359, which is a case after the Hindu Mar- 
riage Act, 1955, came into force, the 
Punjab High Court has said that the 
word “fraud” is not used in Section 12 of 


the Hindu Marriage Act in a general way- 


and ‘on every misrepresentation or con- 
cealment, the marriage cannot be dis- 
solved. If the term “fraud” is to be in- 
terpreted according to the definition given 
in the- Indian Contract Act, then it would 
become impossible to maintain the sancti- 


ty of the marriage. All.sorts of misre- . 


presentations will be alleged by the peti- 
tioners in order to break the marriage tie. 
This obviously could not be the intention 
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of the legislature. In Anath Nath De v, 
Lajjabati Devi AIR 1959 Cal 778 also, the 
case wag under the Hindu Marriage Act, 
1955, and S. Datta, J., who delivered the 
judgment, has observed at page 779 that 
the marriage according to Hindu law not 
being a contract, the consent at the stage 
of negotiations though obtainéd by fraud 
cannot affect the validity of the mar- 
riage. It is true that in that case no 
fraud was alleged at the time of the sole- 
mnization of the marriage and, therefore, 
the petitioner could not be granted any 
relief. But at the same time, the case 
was decided on the footing that even 
under the Hindu Marriage Act, the mar- 
riage is a sacrament and not a civil con- 
tract. My attention is also drawn to the 
provisions of Section 19 of the. Indian 
Divorce Act, 1869. That section. so far as 
it is relevant here, reads thus:-— 


“Nothing in this section shall affect? 
the jurisdiction of the High Court to 
make decrees of nullity of marriage on . 
the ground that the consent of either 
party was obtained by force or fraud.” 
This Act also does not define fraud and, 
therefore, it is of no assistance to us in 
this case. But it is well settled under the 
Indian Divorce Act that fraudulent mis- 
representation in inducing consent to mar- 
riage does not vitiate a marriage I have 
not been pointed out any decided case 
under- the Indian Divorce Act, 1869, which 
lays down that non-disclosure or con- 
cealment of a fact and/or’ misrepresenta< 
tion of a fact amounts to fraud. It seems 
to me, therefore, that even under the 
Indian Divorce Act, 1869. the definition 
of ‘fraud’ given in Section 17 of the 
Indian Contract Act does not appear to 
apply. It is true that this High Court 
has held in A. v. B., 54 Bom LR 725 = 
(AIR 1952 Bom 486) that a Hindu mar- 
riage.is also a civil contract. But at the 
same time, the learned Judge (Tendolkar, 
J.) has held in that case that a Hindu 
marriage is also a sacrament. The Hindu 
Marriage Act, 1955, does not depart from 
this position, under the Hindu Law. I 
am, therefore, of the opinion that Sec- 
tion 17 of the Indian Contract Act, 1872, 
does not apply to a case of fraud under 
Section 12 (1) (c) of the Hindu Marriage 
Act, 1955. 


12. The question still remains 
what then is the meaning of the word 
“fraud”, D. Tolstoy on the Law and 
Practice of Divorce, 6th edition, has ex- 
pressed thus at page 112:— 


“The test in all cases is whether 
there is real consent. not only to marry, 
but also to marry the particular person, 
But provided such consent exists, it ig 
immaterial whether it is induced by a. 
fraudulent misrepresentation.” . 


Similarly, Rayden on Divorce, 10th edf- 
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tion, at page 98. says that “fraudulent 
misrepresentation, or con ent, does 


not affect the validity of a marriage to 
which the parties freely consented with 
a knowledge of the nature of the contract. 
But if a person is induced to go through 
a ceremony of marriage by threats or 
duress, or in a state of intoxication, with- 
out any real consent to the marriage, it 
is invalid. In all cases, the test of vali- 
dity is real consent to the marriage.” 
Latey on Divorce, 14th edition: at p. 19, 
also observes that “misrepresentation or 
concealment of facts which if known to 
one of the parties might have prevented 
his or her marriage does’ not invalidate 
a marriage, providing that there were 
free consent.” Coming to the authors on 
Hindu Law, Derrett in his Introduction 
to Modern Hindu Law, 1963 Edition, at 
Page 193, says thus:— 


“If in fact the marriage would have 
been agreed to even had the facts been 
known, it seems that the marriage cannot 
be annulled, nor, it seems, in even stron- 
ger cases where full disclosurers would 
have prevented the marriage; for fraudu- 
lent misrepresentation or concealment 
does not affect the validity of a marriage 
to which the parties freely consented with 
knowledge of its nature and with the 
clear and distinct intention of entering 
into the marriage in question.” 

Similarly, in Mulla’s Hindu Law, 13th 
edition, at page 682, we have these ob- 
servations:— 


“A person who freely consents. to a 

solemnization of the marriage with the 
‘other party in accordance with customary 
ceremonies, that is, with knowledge of 
the nature of the ceremonies and inten- 
tion to marry, cannot raise an objection 
to the validity of the marriage on the 
ground of any fraudulent representation 
or concealment. The test to be applied 
is whether there was any real consent to 
the solemnization of the marriage.” 
It would thus be seen that the word 
“fraud” used in Section 12 (1) (c) of the 
Hindu Marriage Act does not speak of 
fraud in any general way, nor does it 
mean every misrepresentation or con- 
cealment which may be fraudulent. If 
the consent given by the parties is a real 
consent to the solemnization of the mar- 
Tiage. the same cannot be avoided on the 
ground of fraud. The marriage, there- 
fore, solemnized under the Hindu. Mar- 
riage Act cannot be avoided by showing 
that the petitioner was induced to marry 
the respondent by fraudulent statements 
relating to her health. 


13. Turning to the decided cases 
on the point, I first propose to ri to 
the cases decided before the Hindu Mar 
riage Act, 1955, came into force. Tn 
Emmanu Singh v. Saraswati, 
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AIR 1934 Pat 670 (1) (FB), which was a 
case under the Indian Divorce Act, the 
Patna High Court held that the fact that 
the marriage was induced by some sort 
of fraud is no ground for divorce under 
the Indian Divorce Act. In Bai Appibai 
v. Khimji Cooverji, 38 Bom LR 77= (AIR 
1936 Bom 138) this High Court has held 
that a fraudulent misrepresentation or 
concealment does not affect the validity 
of a marriage to which the parties freely 
consent with knowledge of its nature and 
with the clear and distinct intention of 
entering into the marriage, unless one of 


` the spouses is induced to go through a 


form of marriage with the other by threats 
or duress or in a state of intoxication or 
in an erroneous belief as to the nature of 
the ceremony and without any real con- 
sent to the marriage. That was a case 
where the plaintiff who was a Naikin or 
a dancing girl by profession, and was in 
the keeping of several persons as mis- 
tress from time to time, was married to 
the defendant. The defendant contended 
that the marriage was null and void and 
of no legal effect because of certain re- 
presentations made to him by the plain- 
tiff or on her behalf and with her con- 
sent, which according to him were false. 
The representation were that the plaintiff 
was the widow of one Ramchandra 
Kamat, that she was a Brahmin by caste, 
that she was a person of good character, 
and that she was willing to live with the 
defendant at Ujjain. The defendant also 
alleged in that case that the plaintiff sup- 
pressed from him the fact that she was 
a Naikin by profession, and the fact of 
her having been in the keeping of more 
than one person prior to her meeting the 
defendant in Bombay. Even then, this 
Court held that such a fraudulent mis- 
representation or concealment did not 
affect the validity of the marriage. Com- 
ing to the cases decided after the Hindu 
Marriage Act, 1955, came into force. in 
AIR 1959 Cal 778, the allegations of the 
husband was that during the course of 
the.negotiations of the marriage, the res- 
pondents represented to him that the 
wife Lajjabati Devi was of sound health 
and was not suffering from any disease, 
However after the marriage it was dis- 
covered that she was suffering from 
Tuberculosis from some time before the 
marriage was gone through. Though this 
case was decided also on the point that 
there was no allegation in the plaint that 
the alleged fraud was perpetrated at the 
time of the solemnization of the marriage, 
the Calcutta High Court observed that 
the marriage, according to Hindu Law, 
not being a- contract, the consent at the 
first stage though obtained by fraud can- 
not affect the validity of the marriage. 
In AIR 1964 Punj 359, the allegation was 


that the respondent was of bad character 
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before the solemnization of the marriage. 
The petitioner alleged in that case that 
the negotiations for his marrlage with the 
respondent took place between him and 
his father on the one hand, and the father 
of the respondent on the other, in the 
month of February 1955 at Jullundur, and 
the respondent’s father assured him that 
she was a virgin. He was further assur- 
. ed that the character of the respondent 
was unblemished. On this assurance, his 
consent for. the marriage was obtained by 
the respondent. The Punjab High Court 
held that the fact that the respondent 
was of bad character before the solemni- 
zation of the marriage could not be a 
ground . for the annulment. of the mar- 
riage, because fraud as a ground for the 
annulment of the marriage under the 
Hindu Law is limited only to those cases 
where the consent of the petitioner at the 
solemnization of the marriage was ob- 
tained by some sort of deception. It is 
not used in a general way and on every 
misrepresentation or ‘concealment, the 
marriage cannot be dissolved. In that 
case, the Punjab High Court also found 
that because there was a specific Cl. (d) 
of Section 12 (1) dealing with such a 
matter, it indicated that the Legislature 
did not intend that the past conduct of the 
pa except what is mentioned in 

(d). should become a ground for me 
ae of the marriage. Similarly, in 
Surjit Kumar v. Smt. Raj Kumari, AIR 
1967 Punj 172, the allegation was that the 
girl had an unchaste career and this fact 
was not disclosed to the husband. On the 
contrary, it was generally represented to 
him that the girl was good. The Punjab 
High Court held that a ‘general observa- 
tion by the relation of the girl at the time 
of engagement to the effect that the girl 
was good did not amount to obtaining 
consent of the husband by force or fraud 
within the meaning of Section 12 (1) (c) 
of the Hindu Marriage Act. They were 
not obliged to disclose to the husband or 
his relations, without any enquiry from 
them about the old unchastity of the girl, 
even if it was known to them. Merely 
keeping quiet about such past history 
would not amount to obtaining the con- 
sent of the husband to marriage by 
fraud. If the husband attached so much 
value to the past unchastity of his would- 
be wife, he should have made enquiries 
on his own or from the girl’s relations at 
the time of the nogotiation of the mar- 
riage. It.is only then he should be able 
to show that though the relations of the 
girl were aware of her past unchastity, 
they misled him. In this case, Rattigan 
on Divorce was relied upon by the learn- 
ed Judge and is quoted at. page 173. It is 
in these words:— 


“Generally speaking, concealment or 
deception by one of the parties in rex 
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pect to traits or defects of character, 
habits, temper, reputation, bodily health, 
and the like, is not sufficient ground for 
avoiding a marriage. The parties must take 
the burden of informing themselves by, 
acquaintance and gatisfactory enquiry be« 
fore anera into a contract of the first 
to themselves and to society, 


These decisions, therefore, before and 
after the Hindu Marriage Act, 1955, came 
into force, definitely show that the Indian, 
Contract Act, 1872, does not apply to the 
marriage under the Hindu Marriage Act, 
1955, and that the word “fraud” used in 
Section 12 (1) (c) of the Hindu Marriage 
Act does not mean any fraudulent repre- 
sentation or concealment. The test to be 
applied is whether there is any real con- 
sent to-the solemnization of the mar- 
riage. 

14. The learned Counsel Mr, 
Paranjape has, however, relied upon 
Bimla Bai v. Shankerlal, AIR 1959 Madh 
Pra 8. In that case, the alleged fraudu« 
lent misrepresentation was that the father 
of the bridegroom, who was his illegiti- 
mate son, represented that the bridegroom 
was his son meaning thereby a legitimate - 
son. The Madhya Pradesh High Court 
held that there was misrepresentation 
which amounted to fraud and consequent~ 
ly the marriage which was induced by if 
was liable to be set aside. With respect, 
I am unable to agree with this view. In 
the first place, if the parties freely con- 
sented with knowledge of the nature of 
the marriage and with clear and distinct 
intention of entering into the marriage, 
the non-disclosure or concealment of 
caste would not amount to fraud. More+ 
over, in my opinion, on general considera- 
tions of public policy, misrepresentation 
as to caste should not be held fatal to a 
Marriage under the Hindu Law, much 
more so when the marriage is under’ the 
Hindu Marriage Act, 1955, which applies 
to any person who is a Hindu as defined 
under Section 2 of that Act. 

15. I am. therefore, of the opinion 
that the Indian Contract Act, 1872, does 
not apply to a marriage under the Hindu 

ge Act, 1955. Section 12 (1) (c) 


of the Hindu Marriage Act does not 


speak of fraud in any general way or of 
every misrepresentation or concealment 
which may be fraudulent. A person who 
freely consents to a solemnization of the 
marriage under the Hindu Marriage Act 
with the other party in accordance with 
customary ceremonies, that is, with know- 
ledge of the nature of the ceremonies and 
intention to marry, cannot object to the 
validity of the marriage on the ground of 
fraudulent representation or concealment. 
Moreover, in the present case. the fraud 
alleged is non-disclosure or concealment 
of epilepsy from which the respondeng 
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was suffering since before her marriage, 
and false representation that she was 
healthy. I have found that the type of 
epilepsy she was suffering from is cur- 
able. I am also, therefore, of the opinion 
that non-disclosure or concealment of such 
curable epilepsy and false representation 
that the respondent was healthy does not 
amount to fraud within the meaning of 
that word used in Section 12 (1) (c) of 
the Hindu Marriage Act, 1955. The peti- 
tioner, therefore, has failed to prove that 
his consent was obtained by.the respond- 
ent or her relations by fraud. 


16. In this view of the case, it is un- 
necessary to go into the questions whether 
fraud was discovered on 26th June 1962 
or on 2nd July 1962 or thereabout and 
further whether after the discovery of 
the alleged fraud, the petitioner with full 
consent lived with the respondent as her 
husband. However, both these questions 
being argued before me, I would briefly 
discuss them. 


17. As regards the discovery of 
the fraud, the petitioner has said in his 
evidence that Dr. Otturkar told his father 
on 26th June 1962 that the respondent 
was suffering from epilepsy. Dr. Ottur- 
gar gave this opinion because the peti- 
tioner’s father approached him with .the 
prescription, Ex. 179, given by Dr. Sar- 
desai However, Dr. Otturkar also told 
the petitioner’s father that he would get 
the opinion confirmed by Dr. Sardesai 
who was treating the respondent. The 
evidence of Dr. Otturkar shows that two 
or three days thereafter, that is to say, 
on or about 28th or 29th June 1962. Dr. 
Otturkar discussed the illness of the res- 
pondent with Dr. Sardesai, and the latter 
told him that the respondent was suffer- 
ing from epilepsy since before her mar- 
tiage. 2 or 3 days thereafter, Dr. Otturkar 
met the petitioner and his father in the 
latter’s shop where he reported to them 
what Dr. Sardesai told him about the ill- 
ness of the respondent. Thus, according 
fo the petitioner, he discovered the alleg- 
ed fraud on 1st or 2nd July 1962 when 
he came to know from Dr. Otturkar that 
the respondent was suffering from 
epilepsy since before her marriage. It is 
contended on behalf of the respondent 
that in fact the alleged fraud was dis- 
covered by the petitioner on 26th June 
1962 when Dr. Otturkar went through 
the prescription, Ex, 179. issued by Dr. 
Sardesai, and on receiving the informa- 
tion from the petitioner’s father that the 
respondent was getting fits since after 
the marriage, Dr. Otturkar told the peti- 
tioner and his father that it was a case 
of epilepsy. In my opinion, what was 
discovered by the petitioner on 26th June 
1962 was that the respondent was suffer- 
ing from epilepsy, Before Dr kar 
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discussed the illness of the respondent 
with Dr. Sardesai and learnt from him 
that the respondent was suffering from 
epilepsy since before her marriage, there 
could be no discovery of fraud, because 
the fraud alleged is that the fact that the 
respondent was suffering from epilepsy 
even before her marriage with the peti- 
tioner was concealed from the petitioner 
and his relations at the time of the mar- 
riage. Obviously, therefore, the peti- 
tioner could come to know that the res- 
pondent was suffering from epilepsy since 
before her marriage only after Dr. 
Otturkar had a talk about it with Dr. 
Sardesai and reported the talk to the peti- 
tioner and his father on Ist or 2nd July 
1962. In my opinion, therefore, the fraud 
was discovered on Ist or 2nd July 1962 
and not on 26th June 1962. The peti- 
tioner has also stated in his evidence that 
he discovered the fraud on 2nd July 1962 
after Dr. Otturkar reported the talk he 
had with Dr. Sardesai to him and his 
roa which he did on 1st or 2nd July 


18. The question then arises whe- 
ther after the fraud was discovered on 1st 
or 2nd July 1962. the petitioner lived 
with the respondent as her husband 
with free consent. In this connection, 
the learned Counsel Mr. Paranjape has 
drawn my attention to the evidence of 
the petitioner, where he has said that 
immediately after he came to know from 
Dr. Otturkar that the respondent was 
suffering from epilepsy since before her 
marriage, he straightway went home 
and on the very day told her to leave 
his house. The petitioner wants us to 
believe that at that time the. respondent 
threatened him. But at the same time, 
he also says that she kept quiet. He 
further says that on that day he 
developed hate and aversion towards the 
respondent, Further, according to the 
petitioner, on the very day, that is to 
say, on 2nd July 1962, he also wrote a 
letter to the respondent’s father accus- 
ing him of this fraud. The learned 
Counsel Mr. Paranjape says this letter 
is deliberately kept back by the respond- 
ent. It seems to me, however, that such 
a letter was never written by the peti- 
tioner to the respondent’s father. In the 
first place, he could have retained a copy 
thereof as he retained the copy of the 
telegram which he sent to the respond- 
ent’s father on 6th July 1962 immediate- 
ly after he left the respondent at the 
house of the latter’s sister. Secondly, 
we have on the record a very strong 
letter written by the respondent’s father 
to the petitioner on 4th July 1962 (Vide 
Ex. 142). If the petitioner had written any 
letter on 2nd July 1962, surely the res- 
ponent's father would have received it 
on 4th July 1962, In fact, the grievance 
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of the respondent's father in the letter, 
Ex. 142, is that he had written so many 
letters to the petitioner, but he did not 
give reply even to a single letter. The 
question, therefore, ‘is whether the peti- 
tioner’s evidence that he developed hatred 
and aversion towards the respondent 
since 1st or 2nd July 1962, and therefore, 
he did not live with, the respondent as 
her husband with free consent, can be 


accepted, It is im evidence that 
since after the marriage the pet- 
tioner- and the respondent were 


allotted a separate room in the house. 
Presumably, both of them used to sleep 
in that room even after 2nd July 1962. 
At any rate, the petitioner nowhere says 
that since 2nd July 1982 he.and the res- 
pondent started sleeping separately in the 
same house and not in the same room: 
Thirdly, the evidence on the record de- 
finitely shows. and I agree with the 
learned Judge, that the petitioner took 
the respondent to the house of her sister 
on 6th July 1962 and left her there not 
because there was any discovery of the 
alleged fraud, but because the letter, 
Ex. 142, upset the petitioner. Now, a 
perusal of the letter wopld show that any 
young man in place of the petitioner 
would. get exasperated on receipt of such 
a letter. Fourthly, it is significant that 
_ even the notice, Ex. 137, given by the 
petitioner to the respondent through his 
Advocate, shows that the grievance of 
the petitioner was that the respondent 
left him and was not ‘prepared to live 
with him. Lastly. the PATA has 
said in her evidence that till 6th July 
1962 the petitioner had, sexual relations 
with her. -It is true that the petitioner 
has denied this in his evidence and has 
alleged that since 2nd July 1962 he had 
no sexual relations with the respond- 
ent. However, ne all the facts 
and circumstances this case, I am 
of the opinion nage even after the dis- 


covery of the~alleged fraud on 2nd July” 


1962, the petitioner lived with the res- 
pondent as her husband with full con- 
sent, I. have no doubt in my mind thaf 
if the petitioner had not received the 
letter, Ex. 142, from the respondent’s 
father, he would not have taken her to 
the house of her sister and would have 


continued to live with her as her hus-. 


band, even though she was suffering from 
epilepsy. In this connection, the learn- 
ed Counsel Mr. Paranjape relying on 
Rajani Prabhakar Lokur v. Prabhakar 
Lokur, 59 Bom LR 1169; at p. 1172 = 
(AIR 1958 Bom 264) has argued that 
“living as husband” within the meaning 
of that expression used in Section 12 (2) 
(a) Gi) of the Hindu Marriage Act, means 
continuously for ‘an appreciable 
period. He points out m the expres- 
sion "living in ee oe 
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in the above case meaning a continuous 

course of adulterous life as distinguish- 
ed from one or two lapses from virtue 
I cannot agree. In the first place, the 
expression which the learned Judge were 
interpreting in the above case was 
“living in adultery”, while the expres- 
sion used in Section 12 (2) (a) (ii) is “the 
petitioner has, with his or her full con~ 







marriage as husband or wife.” 
servations, therefore, in the aforsaid case 
are of no assistance to us. It seems to 


fact, if the fraud is condoned and there 
is a reconciliation, such a reconciliation 


the opinion that on this ground also, the 
dismissed 


petition was rightly th 
lower Courts. ii 
19. The learned Counsel Mr. Pa- 


ranjape also referred to the petitioner’s 
claim for judicial separation on the 
ground of alleged cruelty. Now, in the 
first place, in the original petition, the 
ground of cruelty was not taken by the 
petitioner. Even after the amendment 
by Ex. 101.- what the petitioner alleged 
was that he was treated by the respond~ 
ent with such cruelty as to cause a rea- 
sonable apprehension in his mind that it 
would be harmful or injurious.for the 
petitioner to live with her. He did not 
allege in the petition any fact regard~ 


‘ing the nature of the cruelty and how 


he could say that the respondent treat- 
ed him with any such cruelty. Even in 
the lower appellate Court, the learned 
Judge has observed that this ground was 
not seriously pressed and rightly so, be- 
cause there is absolutely no evidence in 
this case to prove any cruelty as required 
by Section 10 (1) (b) of the Hindu Mar- 
Act. ‘The learned Counsel Mr, 
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Paranjape has argued that the fact that 
the respondent was suffering from 
epilepsy was sufficient to: say that the 
petitioner was suffering from tremendous 


mental pain because of the illness of the’ 


respondent. Now, in every case when a 
wife suffers from any serious illness, the 
husband goes through mental agony. but 
can it be said that therefore. the ailing 
wife treats her husband with cruelty 
within the meaning of that word used in 
Section 10 (1) (b) of the Act? The learn- 
ed Counsel also pointed out that the alle- 
gations made by the father of the res- 
Pondent in the letter, Ex. 142, also add- 
ed to this cruelty. Now, I have already 
pointed out that the petitioner received 


the letter on 6th July 1962 and on the. 


very day, he took the respondent to the 
house of her- sister and left her there. 
It is, therefore. impossible to hold that 
the letter, Ex, 142, also added to the 
alleged cruelty. Im fact, the requirement 
of Section 10 (1) (b) is that the treatment 
given by husband or wife as the case 
may be, to the other party must amount 
to cruelty, and there is no evidence in 


this case that the respondent had treat-. 
ed the petitioner with such cruelty, much . 


less can it be said that it caused a rea- 
sonable apprehension in the mind of the 
petitioner that it would be harmful or in- 
furious for him to live with her. I, 


therefore. do not see any substance in 


this case either. 


20. The result, therefore, Is that 
the decree passed by the lower Court is 
confirmed and the appeal is dismissed. 
The appellant-petitioner to pay the costs 
of this appeal to the respondent and bear 


his own, 
‘Appeal dismissed, 
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Jambu Anna and others, Appellants 
v. Shri Bapu and others, Respondents. 


A. F. A D. No. 143 of 1962, (with 
Second ‘Appeal No. 336 of 1962), D/- 17- 
6-1970, from decision of K. R. Powar, 
Asst. J., at Kolhapur in Appeal No. 586 
of 1959. 


E Civil P. C.. (1908), Section 11 — 
Res judicata — Applicability to execu- 
tion pro 


The section and its explanations ‘do 
not apply to execution proceedings buf 
the general principles of res judicata em~ 
bodied in the section are applicable to 
execution proceedings. (1884) ILR 6 All 
269 (PC) and AIR 1953 SC 65, Rel on 

(Para 11) 
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(B) Civil P. C. (1908), Section 11 Ex- 
planation IV — Execution application — 
Defence of limitation not: raised — Grant 
of relief — Implied decision — Whether 
res judicata in subsequent execution pro- 
ceedings, 

When to an execution application the 
judgment-debtor does not raise a defence 
of bar of limitation and the executing 
court grants relief ‘ag prayed, it amounts 
toa decision by executing court that the 
application is not barred by limitation, 
That decision becomes binding on the 
judgment-debtor and operates as res 
judicata in subsequent execution pro~ 
ceedings and the judgment-debtor cannot 
plead in those proceedings that the pre- 
vious application wag barred by limita- 
tion and could not operate as a step-in« 
aid. AIR 1936 All 21 (FB), Referred. 

(Paras 11, 15) 
Cases Referred: Chronological Paras 
(1953) ATR 1953 SC 65 (V 40) = 
1953 SCR 377.. Mohanlal Goenka 
v. Benoy Kishna Mukherjee KE 
(1936) AIR 1936 AN 21 (V 23) = 
ILR 58 AN 313 (FB). Gendalal 


v. Hazari Lal 12 
(1884) ILR 6 RoR 269=11 ma App 
37 (PC), Ram Kirpal v. Rupkuari 11 
P. J. Vaidya for Dr. as R. Naik, for 
Appellants. (In both); N. S. Shrikhande, 
for Respondents Nos. 1 to 3 (In both). 


JUDGMENT:— These two companion 
appeals raise a short point as to whe- 
ther objection to the execution taken by 
the respondent-judgment-debtor on the 
ground of limitation is barred by con- 


_ structive res judicata. 


2. Although the decree-holders in 
these two cases are different, the Res- 
pondent-Judgment-debtor is common to 
both. The facts on which the above 
question arises are almost similar. It 
would be enough therefore, if the facts 
in the case in which Second Appeal No. 
147 of 1962 arises are stated. They are 
as follows:— 


3. A money decree was obtained 


by the appellant against the respond- 


ent on 31-7-1939. The decree made the 
decretal amount payable by annual in- 
stalments and it contained a default 
clause to the effect that in default of 
payment of any two instalments, the 
entire balance due under the decree 
would be payable at once. The judg- 
ment-debtor having committed default 
in payment of the very first two instal- 
ments, the decree-holder filed an applica- 
tion for execution within three years 
from the date of default to realise the 
entire decretal amount. That darkhast 
was infructuous and was disposed of on 
12-10-1943. A. second darkhast which 
was filed by the decree-holder on 13-10- 
1944 also came to be disposed of on 
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6-4-1945 without any success. In the 
other case the first darkhast which was 
filed on 24-1-1952 (sic) by the decree- 
bolder was disposed of on 27-3-1945 as 
being infructuous. In the meantime the 
Bombay Agricultural Debtors Relief Act 
having come into force on 1-5-1945, the 
decree-holdergs made an application on 
31-10-1945 to the Special Court establish- 
ed under that Act for adjustment of the 
decretal debt, provided the judgment- 
debtor was found to be an agriculturist 
within the meaning of that Act. In both 
the cases that application was disposed of 
on 27-2-1954 on the ground that the 
fludgment-debtor was not an agriculturist. 
Thereafter the decree-holder filed a fresh 
darkhast on 6-9-1956 in the Civil Judge's 
Court at Kurandwad for realisation of the 
decretal debt by arrest and detention of 
the judgment-debtor in civil prison. It 
may be mentioned here that under Sec- 
tion 52 of the B. A. D. R. Act, the period 
during which a proceeding under that 
Act was pending, has to be excluded in 
computing the period of limitation pres- 
cribed for any suit or proceeding. Ex- 
cluding. therefore, the period from 31-10- 
1945 to 27-2-1954 (inclusive of both 
days) during which the B, A. D. R. pro- 
ceeding was pending, obviously this 
darkhast was filed beyond three years 
from 6-4-1945 on which date the last 
darkhast was disposed of by the Civil 
Court and was, therefore, barred by limi- 
tation under Article 182. of the Limita- 
tion Act, 1908. 


4, A notice under O. 21, R. 37, 
Civil Procedure Code was issued to 
the judgment-debtor in this darkhast to 
show cause against his detention in civil 
prison. He raised certain contentions 
such as that his ordinary place of resi- 
dence was within the jurisdiction of the 
Civil Court at Ichalkaranji, and hence 
the Kurundwad Court had no jurisdic- 
tion to execute’the decree against him. 
It may. however, be mentioned here that 
contention that this darkhast was barred 


by limitation was not raised by the 
fudgment-debtor. After hearing both 
sides, the executing court ultimately 


made an order to issue warrant of arrest 
against the respondent, It, however, ap- 
pears that thereafter the decree-holder 
having informed the court that. he did not 
wish to prosecute the darkhast further, it 
came to be disposed of on 26-11-1957. 

5. The decree-holder ’ thereafter 
got the decree transferred for execution 
to the Court of Civil Judge (Junior Divi- 
sion) .at Ichalkaranji and on 3-4-1958 fil- 
ed a fresh darkhast which has given rise 
to this appeal seeking to realise the de- 
cretal amount by attachment and sale 
of the property of the Judgment-debtor. 

6. The Judgment-debtor in res- 
ponse to the notice under Order XXL 
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Rule 22, Code of Civil Procedure, inter 
alia, contended that the execution, was 
barred by limitation. In this respect his 
specific contention was that the previ-- 
ous darkhast which was filed after the 
disposal of the B. A. D. R. proceeding, 
having been filed beyond three years 
after the date of the disposal of the 
darkhast filed prior to the initiation of 
A. D. R. proceeding, the first 
mentioned execution application was bar- 
red by limitation, and consequently, it 
could not be treated’ as a step-in-aid of 
execution and therefore, the present dark- 
hast was also barred by limitation. i 

7. On behalf of the decree-holder, 
It was contended that this contention not 


‘having been raised in the previous dark- 


hast, the same was barred by construc- 
tive res judicata in the present darkhas® 
procee : ‘ 

8; Both the courts below having 
upheld the contention of the judgment- 
debtor, the decree-holder in each case 
has preferred these second appeal. 


9. It was urged on behalf of the 
appellants that both the Courts below 
were in error in holding that the judg- 
ment-debtor’s plea on the point of. limi- 
tation was not barred by constructive res 
judicata. The only question that, there- 
fore, arises in this appeal is whether the 
objection to execution raised by the 
judgment-debtor on the ground that the 
previous darkhast application which was 
filed immediately before the filing of the 
present execution application is barred by 
constructive res judicata, 

10. Section 11 along with its ex- 
planationg embodies the doctrine of res 
judicata. It provides that no*Court shall 
try any suit or issue in which the mat- 
ter directly and substantially in issue has 
been directly and substantially in issue in 
a former suit between the same parties, 
or between parties under whom they or 
any of them claim, litigating under the 
same title. in a court competent to try 
such subsequent suit or the suit in which 


- such issue has been, subsequently raised, 
- and has been heard and finally decid- 


ed by such court. Out of-the six differ- 
ent explanations which have been ap- 
pended to this section, only explanation 
IV is material. Under that explana- 
tion any matter which might and ought 
to have been made a ground of defence 
or attack in such former suit shall be 
deemed to have been a matter directly 
and substantially in issue in such suit. 
In other words, under this explanation 
even if a particular matter was not rais- 
ed in the pleadings by the parties in. the 
former suit, still it would operate as 
Tes judicata in the subsequent suit pro- 
vided such matter ought to have been 
made ground of defence or attack in such 
former suit, 
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11. From the language of the 
above provision, it cannot be disputed 
that this section and its explanations do 
not in terms, apply to execution proceed- 
ings. It is however, well settled that the 
general principles of res judicata as em- 


bodied in this section are applicable to | 
Ram 


execution proceedings as well, -In 

Kirpal v. Rupkuari, (1884) ILR 6 All 269 
(PC), it was pointed out that Section 11 
of the Civil Procedure Code is not ex- 
haustive and that the principle of res 
judicata still remains apart from the 
limited provision of the Code. Prior to 
that decision courts in India generally 
held that Section 13 of the Code of 1882 
(Corresponding with the present section) 
was not applicable to execution proceed- 
ings. The Judicial Committee, however, 
in the above decision held that though 
the section in terms did not apply to 
execution proceedings, the principle of 
res judicata did apply to such- proceed- 
ings. Subsequently, the Supreme Court 
has also in ‘Mohanlal Goenka v. Benoy 
Kishna Mukherjee, (AIR 1953 SC 65) 
held that the principle of constructive res 
judicata is applicable to execution pro- 
ceedings as well In view of these deci- 
sions, Mr. Shrikhande, the learned Advo- 
cate for the respondent-Judgment-debtor 
conceded this position, and he also con- 
ceded that the doctrine of constructive 
res judicata would even extend to a 
question of limitation. He, however, 
argued that this principle of constructive 
res judicata cannot be extended to a 
case where under the provisions of law 
an obligation is cast on the Court to dis- 
miss a proceeding which is instituted be- 
fore it after the prescribed period of limi- 
tation even though limitation has not 
been set up as a defence by the other 
side. In this connection Mr. Shrikhande 
referred to Section 3 of the. Limitation 


Act. 1908, which governs to the present - 


case inasmuch as this proceeding was 
started when that Act was in force. That 
section provides that subject to the pro~ 
visions contained in Sections 4 to 25 (in- 
clusive) every suit instituted, appeal pre- 
ferred and application made, after the 
period of limitation prescribed therefor 
by the first schedule shall be dismissed 
although limitation has not been’set up as 
a defence. According to Mr. Shrikhande, 
even though the judgment-debtor did not 
plead bar of limitation in the previous 
darkhast, the executing Court, before 
which that darkhast was filed, was bound 
to examine whether the darkhast was 
filed beyond the period of limitation pres- 
eribed under Article 182 of the Limita- 
tion Act. and if on examination it was 
found that it was filed beyond three years 
trom the date on which the previous 
darkhast application was disposed of, the 
Court was bound to dismiss it, It was, 


Jambu Anna v. Shri Bapu (Apte J.f 


[Prs. 11-12] Bom. 143 


therefore, submitted by Mr. Shrikhande 
that in this case even if the judgment- 
debtor did not raise the plea of limita- 
tion, the previous execution application 
having been on the face of it filed after 
the expiry of three years from the date 
of disposal of the execution application 
filed next before it could not be treat- 
ed as a step-in-aid. Admittedly, in the 
previous darkhast application, notice was 
issued to the judgment-debtor before any 
order was passed in the proceedings. In 
response to that notice, the judgment- 
debtor appeared and did file his con- 
tentions and did raise certain contentions, 
He, however, did not plead bar of limi- 
tation. Now, even if under Section 3 of 
the Limitation Act it was for the cour 
to dismiss the darkhast if it found that 
it was filed beyond the period of limi- 
tation, still if this defect had escaped the 
notice of the court or its officials it was 
for the judgment-debtor to point it ouf 
to the Court, and if hé did not do so, the 
judgment-debtor must thank himself, 
Since the court did not detect this defect, 
it must be said that impliedly the court 
held that the darkhast application was 
within limitation. The Court has juris- ` 
diction to decide rightly as well as 
wrongly and if on the question of law, 
it gave a wrong finding, none-the-less if 
would operate as res judicata. It . would 
not be open to the executing court to 
entertain the contention in the subse- 
quent application and to go behind the 
order passed in the previous darkhast ap- 
plication and examine whether the pre- 
vious darkhast was barred by limitation 
under Article 182, Clause 5. Column 3 of 
the Limitation Act, 1908. When a dark- 
hast is filed before a Court what the 
Court would be required to see is whe- 
ther the darkhast before it had been fil- 
ed within three years from the date of 
the final order passed on an application 
made in accordance with law for exe- 
cution previously. It need not go into 
the question as to whether the applica- 
tion next before it was made in time, 
It, therefore, follows that when the pre- 
sent darkhast was filed, all that the exe- 
cuting Court was required to do was to 
see whether the present darkhast was 
filed within three years from the final 
order passed in the previous darkhast, 
It is the judgment-debtor who wants to 
raise this question. But since he had not 
raised that question in the previous dark- 
hast. -as already pointed out, it follows 
that impliedly it must be held the exe- 
cuting court in that darkhast held that 
that darkhast was not barred by limita- 
tion, and therefore, that finding which 
was impliedly given by the Court would 
be binding on the judgment-debtor. 


12, The lower Courts appear to 
have relied on the Full Bench ruling of 


144 Bom. [Pra 12-14] 


the Allahabad High Court in: Gendalal 
v. Hazarilal, ILR 58 All 313 = (AIR 
1936 All 21) (FB), but on a careful read- 
ing of the entire report of the case, it 
appears to me that the ratio of this Full 
Bench decision has not been properly 
understood by the lower Courts. In that 
case a money-decree was passed against 
the applicant before the High Court on 
the 12th of March 1928. Thereafter the 
fudgment-creditor made an application to 
the Court under Order, XXI, Rule 2 to 
certify payment of Rs. 50/- by . the 
Judgment-debtor under the decree, which 
was said to have been made on 11th 
November 1930. That payment was cer- 
tified on 29th November 1932 without no- 
tice to the judgment-debtor. Thereafter 
an application for execution of the de- 
cree was made on 15th February 1933. 
This application was obviously ba 
by limitation, but for the fact that the 
judgment-debtor was said to have made 
a payment of Rs. 50/-.as stated above. 
A notice was issued to the judgment- 
-debtor in this execution proceeding 
under Order XXI, Rule 22, Civil Proce- 
- dure Code, but the Process-server return- 
ed the notice reporting that the judg- 
ment-debtor had refused to take it A 
mote was, therefore, made on the pro- 
that the judgment-debtor was 
duly served and as he did not raise any 
objection on the score of limitation, the 
application be deemed to be within time, 
and registered and put up subsequently 
before the Court for proper orders. As 
the relief claimed by the decree-holder 
was for execution of the decree by arrest 
of the judgment-debtor, warrant of arrest 
was ordered to issue and the judgment- 
debtor was brought under arrest. It 
was then that he pleaded that the exe- 
cution application was barred by limi- 
tation. His objection was rejected on 
the ground that he had not taken it 
after notice under Rule, 22 of the Civil 
Procedure Code was- served on him. 
Then ‘he was committed to prison, but 
was released within a week on non-pay- 
ment of the subsistence allowance by 
the decree-holder. The judgment-debtor 
then filed petition of objections to . the 
executing court, protesting against the 
execution proceedings on the ground of 
Nmitation. This objection having been 
rejected, the judgment-debtor went in 
revision to the High Court in which the 
Full Bench gave the above decision. - It 
was held that the objection raised by 
the judgment-debtor on the ground of 


limitation was maintainable even though | 


he had failed to raise it in reply to no- 
tice under Order XXI, Rule 22, Civil 
Procedure Code. Sulaiman, C. J., who 
delivered the main Judgment formulated 
fve propositions of which fourth propo- 
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sition is material for our purpose. That 
proposition was:— 

(4) “Where no objection to the exe- 
cution is taken but the application be- 
comes partly or wholly fructuous and 
such fructification necessarily involves 
the assumption that the application was 
made within limitation, then after such 
fructificàtion the judgment-debtor is de~ 


“barred by the. principle of res judicata 


from raising the question that that appli~ 
cation was not within limitation.” 

This proposition clearly shows that 
where a judgment-debtor fails to raise 


-any objection to the execution of the _ 


decree and the Court proceeds to issue 
process for execution of the decree and 
the application for execution partly or 
wholly fructifies. the judgment-debtor is 
precluded from raising the question that 


-the application was barred by limitation, 


because the very fact that the court 
orders process to issue on the- execu- 
tion application implies that it came to 
the conclusion on merits that the appli- 


cation ‘was within limitation. 


13. Now, Mr. Shrikhande con- 
tended that in order that an application. 
for execution can be said to have 
come partly or wholly. fructuous, the 
decree-holder must realise the fruits of 
the decree either in part or in whole. 
According to Mr. Shrikhande, where 
after the court grants the relief prayed 
for by the decree-holder, and orders 
process to issue. if the decree-holder 
drops execution proceedings without 
actually realising the fruits of the decree, 
either partly or wholly, the execution 
application must be deemed to be infruc~ 
tuous, and therefore, this proposition 
set out above, would not be applicable 
and the judgment-debtor would not be 
precluded from raising a plea of limi- 
tation. It is difficult to accept this argu~ 
ment. Application for execution is fruc- 


n of the judgment-debtor. 
It was at that -stage that the judgment- 
creditor. for some reason or the other, 
thought of dropping the proceeding for 
the time being.. It, therefore; cannot be 
said that the previous darkhast applica- 
tion was infructuous, As a matter of 


. fact, it was fructuous although: the judg- 


ment-debtor was not actually put in 
civil prison. 
14, The above argument advan 


ed on behalf of the -judgment-debtor ape 
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pears to have appealed to the lower 
Courts and they have come to the con- 
clusion that since actually the judgment- 
debtor was not put in prison in execu- 
tion of the decree, the previous darkhast 
was infructuous, and therefore, the judg- 
ment-debtor’s plea on the point of limi- 
tation was not barred by constructive 
res judicata. 


15. This view taken by the lower 
Court is obviously incorrect. It must, 
therefore be held that the. plea raised 
by the judgment-debtor in the present 
proceeding that the previous. darkhast 
was barred by limitation, and conse- 
quently it could not be taken as a step- 
in-aid of execution, and hence the pre- 
sent darkhast, also is barred by limita- 
tion is barred by constructive res judi- 
cata, 
' I6 Mr. Shrikhande lastly sub- 
mitted that the judgment-debtors should 
not be saddled with costs. But, in my 
opinion, since the decree-holders have 
succeeded, they are entitled to their costs 
throughout. Had it not been for the 
fact that the judgment-debtor took this 
untenable plea, the decree-holders would 
not have been required to come to this 
.court for getting the relief to which 
_they were entitled, 


17. Both the appeals are, there- 
fore, allowed. Orders passed by the 
lower Court are set aside and the exe- 
cution proceedings are sent back to the 
executing court for proceeding further 
according to law. The respondent in 
both these appeals to pay the costs of 
the appellants throughout. 

Appeal allowed, 
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JUDGMENT:— This is an appeal on 
behalf of the original defendants 1-4, 
1-B and 1-C against the judgment and 
decree dated June 22, 1967, made by the 
Principal Judge of the City Civil Court 
declaring that the gala No. 10 mention- 
ed in the plaint had been validly assign- 
ed to the plaintif under the deed of 
assignment dated September, 19, 1958, 
and further declaring that these appel- 
lants were trespassers and not entitled 
to remain in possession of a portion of 
the above gala No. 10 and granting a 
decree in ejectment as against these ap- 
pellants and further granting compensa- 
tion’ at. the rate of Rs. 20/- per month 
as from April 19, 1958, till delivery of 
possession and costs of the suit. 

2. The plaintiffs case was that 
defendants 2 and 3 i e, Chhotu Balu 
and Hansu Murat were joint tenants of 
the above gala No. 10. These two per- 
sons resided at and in a portion of the 
above gala . and also carried on their 
business of gas welding in the gala. 
These two persons sold to the plaintiff 
under a deed of assignment dated April 
19, 1958. their business of gas welding 
together with all stock~in-trade, fixtures, 
furniture and goodwill thereof along 
with the tenancy rights of the business 
premises as incidental to the said run- 
ning concern for the price of Rs. 2,500/-, 


3. One Zainullah, the original de- 
fendant. was occupying a portion of this 
gala even prior to the date of the above 
assignment as licensee of Chhotu Balu 
and Hansu Murat. The plaintiff granted 
leave and licence and permission to 
Zainullah to continue in occupation of 
the portion already occupied by him 
in consideration of Rs, 20/- per month 
payable by Zainullah as licence fee to 
the plaintiff. In the correspondence that 
had taken place Zainullah falsely . con- 
tended that the portion in his occupation 
had been obtained by him under a deed 
of assignment dated July 10. 1957, where- 
by a running business was sold as a 
going concern to Zainullah by Chhotu 
Balu. The plaintiff had duly revoked the 
licence granted by him to Zainullah and 
he accordingly claimed that Zainullah 
was a trespasser by reason of the termi- 
nation’ of the licence. That was one 
part of the cause of action mentioned in 
the suit. The other part was that the 
assignment relied upon by Zainullah was 
illegal and in violation of law. For this 
reason, the plaintiff claimed that Zain- 
ullah was a trespasser. The plaintiff 
claimed compensation at the rate of Rs. 
20/- per month aggregating to Rs. 120/- 
for the period April 19 to October 18, 
1958. The plaintiff craved leave to file 
a further suit against Zainullah for 
damages for wrongful occupation from 
and after October 18, 1958. He accord- 


[Prs. 1-3] 
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ingly claimed declaration about the vali- 
dity of his assignment and that Zain- 
ullah was a trespasser and for a decree 
in ejectment and for money decree for 
Rs, 120 and a further:sum of Rs. 1320/- 
and interest and costs. 


4.  Zainullah had filed his written 


statement dated February 2, 1959. Be- 
fore the trial could take place, Zain- 
ullah died on October 15. 1965. Fresh 


writs of summonses were issued and 
served on the present defendants 1-A, 
1-B and 1-C. They were the heirs and 
legal representatives of Zainullah. These 
defendants filed their own written state- 
ment dated June 22, 1967, and without 
prejudice to the pleas and defences rais- 
in the written statement of Zain- 
ullah further pleaded that “the deceased 
defendant was deemed to be the sub- 
tenant in respect of the suit premises and 
that these defendants are protected under 
the provisions of the Bombay Rent Act. 
* + * * there had been no privity of 
contract between the plaintiff and the de- 
ceased defendant and the present de- 
fendants and that there is no cause of 
action against these defendants”. The 
pleas taken in the written statement of 
Zainullah which were adopted by the 
present defendants were as follows:— 

5. That Chhotu Balu and Hansu 
Murat had executed a valid and legal 
agreement in favour of the plaintiff for 
sale of business of gas welding with 
tenancy rights was denied. The assign- 
ment was not registered and had been 
executed to defraud Zainullah of his 
rights in the portion of the 
gala occupied by him. The assign- 
ment did not create any right. title 
and interest in the tenancy rights. ` Zain- 
ullah was not occupying the suit portion 
of the gala as a licensee and in that con- 
nection the allegations of facts made in 
the plaint were denied. He denied any 
privity of contract with the plaintiff. He 
denied that the plaintiff had the owner- 
ship of and title to the gala No. 10. He 
denied that the plaintiff was entitled to 
eject him from the suit premises. He 

- contended that the assignment in which 
he relied was a valid assignment and it 
was binding on the plaintiff. He denied 
that he was a trespasser, He denied the 
plaintiffs right to the reliefs claimed in 
the suit. . : 

6. Hearing of the suit reached be- 
fore the learned Judge below from June 
22. 1967. Advocate Mr. Rajani then ap- 
peared for the present defendants and 
submitted draft issues. The learned 
Judge appears to have. brushed aside the 
draft as not 
raised the following six issues:— i 

1. Whether there is any privity of 
contract between the plaintif and the 
original 1st defendant? 


Aiyasha Begum v, Kapurchand (Desai J.) 


raising proper issues. He- 


A. L R. 


2. Whether the original Ist defend- 
ant is the licensee of the plaintiff in res- 
pect of the suit premises as alleged? | 

3. If the answer to issue No. 2 is in 
the affirmative. whether defendants Nos. 
1A, 1B and 1C are liable to hand over 
possession to the plaintiff? ` 


4. Whether -the plaintiff is entitled to 
any compensation and/or damages as > 
claimed? 


; 5. Whether the plaintiff is entitled to 
any relief? If so, what? 
6. Generally? . 


7. It may at once be stated that ` 


it appears from the discussion contained 
in paragraph 3 of his judgment that dur- 
ing the hearing of the suit and whilst he 
was delivering his judgment. the learned 
Judge completely failed to notice that in 
the written statement filed by the present 
defendants the plea that Zainullah had be- 
come sub-tenant in respect of the suit 
premises and that accordingly the present 
defendants were protected under the pro- 
visions of the Bombay Rent Act had been 
raised. He did not formulate any issue 
in connection with the above plea. He in- 
dulged into discussion on the question of 
Zainullah having become sub-tenant of the 
suit premises on the footing that the 
question of sub-tenancy had been orally 
discussed by Mr. Rajani from the Bar, 
He observed: “In the absence of any 
such plea having been made in the written 
statement (of Zainullah), I am unable to 
accept the argument of Mr. Rajani that 
Zainullah was a lawful sub-tenant by 
reason of the Ordinance promulgated 
under the Rent Act.” The learned Judge 
was in error in discussing and deciding 
this question without raising any issue 
in that connection in the first instance, 
The learned Judge was patently wrong 
in this connection in not referring to the 
written statement filed by the present 
defendants. The plea had been raised in 
the written statement of the present de~ 
fendants and, an issue in that connection 
was liable to be formulated. 


8. Mr. Vyas for the plaintiff 
attempted to contend that since a portion 
of the tenement consisting of gala No. 10 
only had been in occupation of Zainullah 
and the defendants, it was patent that in 
law sub-tenancy could not exist. The 
argument was that sub-tenancies coul 
only be created in respect of an enti 
tenement. As at present advised. I 
am not aware that such is the law 
but I do not find it necessary to 
decide that question at this stage. Mr. 
Vyas further submitted that the plea of 
sub-tenancy was not raised by Zainullah 
in his written statement. It was, there- 
fore. not permissible for the present de= 
fendants to raise such a plea in their 
written statement. The submission was 
that legal representatives of Zainullah 
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could not raise this new plea by their 
written statement. Now, it is quite patent 
that the declaration, the ejectment and 
the monetary claim for which decree was 
claimed in the suit were personal reliefs 
claimed against the present defendants. 
It is true that these defendants have been 
added in the suit in consequence of the 
death of Zainullah and as his heirs and 
legal representatives. Even so, it is not 


true that the reliefs claimed against them. 


are only in the character of their being 
legal representatives. It requires to be 
emphasised and repeated that all the re- 
liefs claimed in the suit are claimed per- 
sonally as against these defendants. I 
have no doubt that these defendants were 
entitled to raise by their written state- 
ment pleas contrary to and inconsistent 
with the case made by Zainullah in nis 
written statement. It is well established 
law that defendants who are brought on 
the record as legal representatives of one 
of the defendants before any decree is 
passed in the suit must have a right to 
raise such pleas as they desire in defence 
to the reliefs claimed against them. The 
decree claimed against them must be per- 
sonal Possibly. where decree is not 
claimed against them personally and re- 
lief can only be granted to the extent of 
the estate come to their hands, there can 
be an argument that inconsistent defence 
may not be allowed to be raised. How- 
ever. of this also I am not quite sure. 


9. Now, it is abundantly clear that 
the learned Judge failed in his ordinary 
duty to frame an appropriate issue on 
this plea about sub-tenancy of the por- 
tion occupied by Zainullah and the de- 
fendants as raised in the written state- 
ment of these defendants, 

10. As regards the question of 
licence and a contract having been made 
between Zainullah and the plaintiff for a 
licence and Zainullah being the licensee, 
the learned Judge proceeded to deliver 
his judgment by totally disregarding the 
oral evidence tendered on behalf of the 
parties. It is somewhat abnormal and 
extraordinary that the learned Judge pro- 
ceeded to decide the question of existence 
of the alleged contract of licence without 
reference to the evidence tendered on 
behalf of the parties. The learned Judge 
has made findings in the affirmative on 
these questions in favour of the plaintiff 
by proceedings in a manner in which no 
Court of law should proceed. The find- 
ings made on these questions in the above 
manner are liable to be set aside in this 
appeal by my discussing the whole of the 
oral evidence tendered on behalf of the 
parties. I have however, not thought it 
appropriate to do so, because, after for- 
mulating appropriate issues as arose for 
decision. I propose to restore the suit 
for a fresh hearing before the trial Court, 
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This has become necessary because on 
the issues which arose the parties should 
be entitled to lead such further evidence 
as they desire. The issues framed can 
thus be finally disposed of only after the 
parties have the benefit of the opportunity 
of leading fresh evidence. 

11. The learned Judge proceeded — 
to make a finding that Zainullah must be 
a licensee and must have made a contract 
to remain in the suit premises as licensee 
merely on the ground that since the 
assigmnent on which Zainullah relied was 
not a valid and/or sufficient assignment 
and since the assignment on which the 
plaintiff relied was valid assignment, 
Zainullah could not be in occupation of 
the suit premises except as under a con- 
tract of licence made between the plain- 
tiff and Zainullah. It is sufficient to state 
that the learned Judge has proceeded to 
decide this question in extremely im- 
proper manner and the method adopted 
by the learned Judge was such as the 
findings made by him must be set aside. 
I would have decided this question my- 
self if I was not making an order of re- 
mand as already stated above. The learn- 
ed Judge failed to formulate any issue as 
regards the defendants being trespassers 
on the suit premises. Even, so, he pro- 
ceeded to make a finding that the defend- 
ants were trespassers. In spite of the 
fact that compensation was not claimed 
in the suit for occupation of the suit pre- 
mises from and after October 18. 1958, 
and in that connection leave was claim- 
ed, the learned Judge made a decree in 
favour of the plaintiff for such compensa- 
tion for the period ending with delivery 
of possession of the suit premises to the 
plaintiff. It is difficult to imagine how 
the learned Judge could proceed to pass 
such a decree when the claim was in 
fact not made in the plaint. For the 
simple reason that the claim was not 
made in the suit that decree is liable to 
be set aside / 

2. At this stage, Mr. Vyas has 
intervened and applied that the plaintiff 
should be allowed to amend his plaint for 
making claims for further compensa- 
tion. I have informed him that he must 
make such an application to the trial 
Court. 

1B. The issues which arose for 
decision in the suit were as follows:— 

1. Whether under the assignment 
dated April 10, 1958, the plaintiff has in 
law become assignee of the right, title 
and interest of defendants Chhotu Balu 
and Hansu Murat as tenants of the gala 
No. 10 mentioned in the plaint? 

2. Whether the above deed of assign- 
ment dated April 10, 1958 is for the rea- 
sons alleged in the written statement of 
the defendants 1A to 1C and/or otherwise 
in law invalid and of no effect? 
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3. Whether Zainullah was merely a 
licensee of the portion ‘of gala No. 10 that 
was in occupation of Zainullah along with 
defendants 1A to 1C? 

4. Whether the defendants 1A to 1C 
are trespassers in the: above portion of 
gala No. 10? 

- 5. Whether under the assignment 
dated July 10.: 1957 Zainullah during his 
lifetime and defendants 1A to 1C there- 
after were entitled to continue in occupa- 
tion of the above portion of: gala No. 10% 

6. Whether, having regard to the facts 
-and circumstances of the case Zainullah 
during his lifetime and thereafter the 
defendants are entitled to continue in oc= 
cupation of the above portion as sube 
tenants? 

7. Whether the plaintiff is entitled to 
the sum of Rs 120/- claimed in prayer {e} 
of the plaint? 


8. Whether the plaintiff is entitled to` 


a sum of Rs. 1320 as claimed in prayer (f) 
of the plaint? 
9. To what. other reliefs is the plains 


The issues as above which 
had properly arisen on the pleadings of 
the parties were not framed and have 
not been properly discussed and decided 
by the trial Court. The decree passed by 
the trial Court is set aside. The suit is 
remanded back to the trial Court with a 
direction that the trial Court will allow 
parties to lead such further evidence as 
they desire and decide the issues as for- 
mulated above in due course. The plain- 
tiff must pay costs of this appeal. Since 
the suit is now of very old date, the trial 
Court will give necessary directions and 
will dispose of the same before’ the end 


of July 1971. 
‘Case remanded, 
homana am 
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Jivanlal Damodardas Wani, Applicant 
v. Narayan Ukha Sali, Opponent. 

Civil Revn. Appln. No. 6 a 1970, D/- 
4-3-1971 against order of B. Varale, 
ot J. Jr, Division Shahada, DL 8-10- 
1.969 

Civil P. C. (1908), O. L R. 10 — Addi- 
tion of parties — Application for, oppos- 


ed by plaintiff — Court cannot grant ap- - 


plication unless the party, sought to be 
joined is a necessary party —- (X-Ref: 
Section 115). 

Thus where an application by the 
defendant tenant for addition of a party 
in a suit for eviction is opposed by the 
plaintiff and it has not been shown that 
the party sought to be added has any in- 
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Jivanlal v. Narayan (Vimadalal J.) 
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terest in the property. it was held that 
the court in ordering the addition of that 
party had exercised its discretion unrea~ `. 
sonably which entitled the -High Court to. 
interfere in revision with the exercise of 
that discretion. Case law discussed. 
(Para 3) 

Cases Referred: Chronological Paras 
(1971) AIR 1971 Orissa 44 (V 58) 

36 Cut LT 1038, Daitari Prasad . 

Naik v, Umakanta Nayak ~ gp 
(1970) 72 Bom LR 827 = 1970 Mah 

-LJ 260, Rupam Pictures v. 

Chhaganlal Gulabchand ; 
(1969) AIR 1969 Punj 57 (V 56) = 

70 Pun LR 451, Banarasidas v, 

Pannalal 
(1960) AIR 1960 Madh Pra .84 

(V 47) = 1959 Jab LJ 624, 

apeina v. Madhusing Gamb- 


Hoa AIR 1958 SC 886 (V 45) = 

1959 SCR 1111, Razia Begum v. 

Sahebzadi Anwar Begum 2 
(1956) 1956-1 All ER 273 = 1956- 

1 QB 357, Amon v. Raphael Tuck 

and Sons B 
(1939) AIR 1939 Bom 188 (V 26)= 

41 Bom LR 249, Virbhadrappa 

Shilvant v. Shekabai Haran Z 


B. Y. pele ay oe for R. S. More, for 
Applicant; K. J. Abhyankar. for Oppone 
ent- 


ORDER:— This is an application to 
revise an order Paan by the Civil Judge 
(J. D.) Shahada, dated 8th October 1969, 
granting an application by the defendant 
that one Kamalabai be added as a party. 
to this suit. 

2. The facts of the plaintiffs case 
are that the property in question original- 
ly belonged to one Dwarkadas Vithaldas, 
from whom the plaintiff purchased it by 
a registered sale deed dated 30th March 
1964. ' The defendant was a tenant oc- 
cupying a part of the ground floor of the 
said property and the plaintiff by his 
notice to quit dated 28th September 1967 
terminated that tenancy and filed the pre- 
sent suit on the 3rd of January 1968 to 
efect the defendant. On the 14th of 
March 1968 the defendant: filed a written 
statement contending, inter alia; that the 
plaintiff had no title to the said property’ 
and that the owner thereof was Kamlabaf 
the wife of the said Dwarkadas from 
whom the plaintiff claimed to have pur- 
chased the property. The defendant 
thereafter on the 7th of August 1969 made 
an application that the said Kamlabai be 
added as a party-defendant to this suit; 
and the learned Judge by his order dated 
8th October 1969 under revision took the 
view that it was clear from the conten- 
tion in the pleadings that Kamlabai had 
“some interest” in the suit property and 
was, therefore, a necessary party to the 
suit, that if Kamlabai was added as a- 


1972 

party-defendant to the suit no prejudice 
would be caused to the plaintiff, and that 
the defendant’s application for the addi- 
tion of Kamlabai as a party-defendant to 
the suit should, therefore, be granted. It 
is from-that order that the plaintiff has 
approached this court in revision. “The 
application made by the defendant for 
the addition of the said Kamlabai is un- 
doubtedly an application under Order 1, 


Rule 10 (2) of the Code of Civil Pro. 


cedure, the terms of which are very wide 
and empower the court to add any per 
son as a party to a suit, either on the ap- 
plication. of one of the parties or even suo 
motu, if in its opinion that person ought 
to have been joined or his presence. before 
the court is necessary In order to enable 
the court effectually and completely to 
adjudicate upon and settle all the ques- 
tions involved in the suit. The wide terms 
of Order 1, Rule 10 (2) have given rise to 
several conflicting decisions of. various 
courts in. regard to its interpretation, .but 
having considered the authorities that 
were cited before me in the course of the 
hearing of this revision application. I 
think the following propositions emerge 
therefrom:— 


1 That the question of addition of 
parties under Order 1, Rule 10. Civil P. C. 


is generally not one of initial jurisdiction - 


of the Court, but of a judicial discretion 
which has to.be exercised in view of all 
the facts and circumstances of a parti- 
cular case (AIR 1958 SC 886 Paras 7. 13 
and 14); 


2. That in a suit relating to property. 
like the present one in order that a per- 
son may be added as a party, he should 
be shown to have a direct interest in the 
subject-matter of the litigation (AIR 1958 
SC 886, paras 8 and 13); 


3. In exercising its discretion under 
Order 1, Rule 10. Civil P. C. the court 
would not “ordinarily” add a party with- 
out the concurrence of the plaintiff. (41 


.Bom LR 249 at p. 256) = (AIR 1939 Bom 


188). I am bound by that decision of a 
Division Bench of this court, and I res- 
pectfully agree with the same because the 
plaintiff is a dominus litus as far as the 
litigation in question is concerned. From 
this it would follow that it is only in ex- 
ceptional cases that a party would be 
added as a party-defendant to the suit 
without the concurrence of the plaintiff 
(AIR 1969 -Punj 57 para 9). 


4. The court would add a person as a 
party-defendant to a suit without the con- 
currence of the plaintiff- to that suit only 
where the party sought to be added is a 
necessary party as distinguished from a 
mere proper party. This is the view 
which a single Judge of the Punjab High 
Court has taken in the case of Banarasi- . 
das v, Pannalal, AIR 1969 Puni 57, para 9 
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cited above, after considering the various 
authorities -on the point, and it is a view 
with which I am in agreement, since a 
person can be joined as a party-defend- 
ant to a suit without the concurrence of 
the plaintiff only in exceptional cases. the 
only line that the court can draw to dis- 
tinguish the ordinary rule from an excep- 
tional case would be to distinguish be 
tween a op party” and a “necessary 
party”. This distinction bas been recog- 


‘nised in Order 1, Rule 10, Civil P. C. it- 


self it has been held by a single judge of 
this court that a real owner is not- a 
necessary party to a suit by the benami- 
dar, but is only a proper party (1970-72 
Bom LR 827). 

5. A necessary party is, as has been 
stated in Order 1, Rule 10 (2), Civil P. C. 
itself a party whose addition is absolutely 
necessary in order to enable the court to 
adjudicate effectually and completely on 
the matter in controversy between the 
parties. That has been interpreted, in 
my opinion rightly. to mean that no 
decree could be passed in the suit with- 
out affecting the rights of the party who 
is sought to be added and the presence of 
that party is necessary for an effectual 
adjudication of the questions involved in 
the suit. It is only when both those con- 
ditions are fulfilled that a party could be 
said to be a necessary party to a suit 
(vide AIR 1971 Orisa 4 44; AIR 1960 Madh 
Pra 84 & (1956) 1 All ER 273). 


6. In all the decisions cited above, 
the application to be added as a party 
was made by the party himself who wag 
sought to be added and Mr. More on be- 
half of the appellant sought to distinguish 
those cases on that ground. In my opinion, 
however, if such party is a necessary 
party, as stated above it makes no dif- 
ference as to who makes the application 
for the addition of such party, and indeed, 
under the very wide terms of Order 1, ` 
Rule 10 (2) Civil P. C. the court may 
even add such party suo motu. 

3. Having regard to the legal pro- 
positions as formulated above, I must no 
proceed to consider whether. on the facts 
of the present case, Kamlabai is a neces- 
sary party to this suit in the sense, 
(1) that any decision in this suit is bound 
to affect her rights and (2) that her pre- 
sence is necessary to effectually adjudi- 
cate upon the questions involved in this 
suit. There is nothing before the court, 
_ apart from certain bare statements made 
by the defendant in the written statement 
filed by him to show that Kamlabai has 
a direct interest in the subject-matter of 
this litigation or. for the matter of that, 
that she has any right at all in the pro- 
perty in question which would be af- 
fected by the decision given in this suit. 
I have had the written- statement in this 
case officially tanslated and have persed 
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ae same carefully, and I find that there 
no statement in the written statement 
ae the property stands or has ever stood 
in the municipal and/or government re- 
cords in the name of Kamlabai. The 
written statement only contains vague 
statements referring to her as “the land- 
lord”. and to her having rented out por- 
tions of tbe property and recovered rents. 
The written statement:no doubt contains, 
fn para 3 thereof, an averment that 
Kamlabai is the owner of the’ said pro- 
perty by adverse possession because of 
those acts, and because she has according 
to the defendant, been in possession of 
that property but those averments have 
no value at all when it is remembered 
that Kamlabai was after all the wife of 
the said Dwarkadas Vithaldas in whose 
name, according to the plaintiff, the pro- 
perty stood at all material times. parti- 
cularly when Kamlabai herself does not 
say so and has not come forward to assert 
any right or title to the property in ques- 
tion. It is difficult to conceive of a case 
in which a third person can set up and 
Prove a title by adverse possession in 
Kamlabai by reason of the acts alleged. 
it is significant indeed that not a single 
receipt given by Kamlabai for the rent 
alleged to have been recovered by her has 
been produced to show in whose name and 
on whose behalf rents were recovered 
and the receipts given. I, therefore, hold 
that on these bare and baseless aver- 
ments in the written statement of the de- 
fendant. it has not been shown that 
Kamlabai has any direct interest, or for 
the matter of that any interest at all in 
the property in question, and the lower 
court has exercised its discretion unrea< 
sonably in ordering her to be added as a 
party to this suit. I am. therefore, en- 
titled to interfere in revision with the ex- 
ercise of that discretion by the lower 

court. i 
4 In the result I make the rule 


absolute and set aside the order dated 8th. 


October 1969 passed by the learned Civil 
Judge (J.D.) Shahada, in this case, and 
order that the defendant’s application for 
amendment of the plaint by the addition 
of Kamlabai be dismissed. The defend- 
ant must pay the plaintiffs costs in both 


the courts. 
Rule made absolute, 





_ AUR 1972 BOMBAY 150 (V 59 C 29) 
VIMADALAL, J, 

Kisan Sahakari Punarvasan Society 
pee Applicants v. N, M. Gowaikar and 

, Opponent. 

” Civil Revn. Appin. No. 252 of 1969, 
D/- 26-2-1971 against order of B. M. Role, 
Civil J. Sr. Division, Poona, D/- 3-9-1968. 
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K. S. P. Society v. N. M. Gowaikar (Vimadalal J.) 


A.LR. 


Court-fees Act’ (1870), Sch. L Art. 1 
— Counter claim for equitable set-off ~ 
Court-fee must be paid. 

The term set-off in the article is nof 
limited to legal set-off only. In S. 2 (c) 
of Bombay Court-fees Act also the term 
is not restricted only to legal set-off. A 
court-fee has, therefore, to be paid ori the 
equitable set-off claimed by the defend- 
ant in his written statement. (X-Ref:— 
Bombay Court-feeg Act (36 of 1959), Sec- 
tion 2 (c)). ATR 1934 All 115, Diss., ATR 
1943 Bom 227 & AIR 1935 Mad 115 (1), 
Rel. on. (Para 4) 
Cases Referred: Chronological: Paras 
(1950) C. R. A. No. 566 of 1949, D/- 

17-1-1950 (Bam). B. S. Lokhande 

v. Kashinath E 
(1943) AIR 1943 Bom 227 (V 30)= 

45 Bom LR 516, Wirow v 

Mahadeo Govind A 
(1935) AIR 1935 Mad 115(1) (V 22) 

= ILR 58 Mad 338. Lakshmanan 

v. Ramanathan 2° 
(1934) AIR 1934 All 115 (V 21)= 

1934 All LJ 421, Madan Garg v. 

Bohra Ram 4 
(1914) AIR 1914 Bom 299 (V 1) = 

ILR 38 Bom 631, Tayabali v.’ 

Atmaram 3 


C. R. Dalvi, for Applicants; K J. 
Abhyankar, for Opponents; M. B. Kadam, 
Asstt. Govt. Pleader as per Court’s Order, 

ORDER:— The only question that 
arises in this Revision Application is whe- 
ther court-fees are payable in respect of 
an equitable set-off. The plaintiff has 
filed this suit as a building contractor for 
the recovery of over rupees one lakh, in- 
terest and costs.. In paragraph 23 of the 
written statement filed on behalf of the 
defendant, a co-operative society which 
had entrusted the work of construction 
of certain buildings in Poona to the Plain- 
tiff, it has been stated that the plaintiff 
had not done the work according to the 
contract and that many of the items in 
the contract had been left undone, and in 
para 31 of that written statement it is 
pleaded that loss had been caused to the 
defendants by reason thereof It is fur- 
ther pleaded in the said paragraph that, 
although the loss was much fre the dè- 
fendants were restri their claim “by 
way of equitable set-off’ to Rs. 50,000/-, 
The plaintiff thereafter filed an applica- 
tion dated lith June 1968 (Ex. No, 11) in 
which. in addition to asking for parti- 


.~culars of the set-off claimed by the de- 


fendants, he prayed that the. defendants’ 
claim for set-off should be rejected for 
want of court-fees. On that the learned 
Civil Judge (S. D.) at Poona passed an 
order dated 3rd September 1968 directing 
the defendants to give particulars and 
ordering them to pay court-fees on the 
equitable set-off claimed by them on or 
before 13th September 1968, It is from 
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that order that the defendants have ap- 
proached this court in revision. 

2. Apart from the fact that the 
defendants have, in terms, stated that the 
set-off claimed by them is an equitable 
set-off, it does’ sound in damages and, 
therefore, though they have sought to 
limit it to a specific amount, in my 
opinion, it is really a claim for an un- 
ascertained sum arising out of the same 
transaction and is in the nature of an 
equitable set-off. On behalf of the defend- 
ants reliance was placed on the decision 
of the Allahabad High Court in the case 
of Madan Garg v. Bohra Rami, AIR 1934 
All 115 in which the view taken was that 
court-fee is not payable on an equitable 
set-off. The plaintiff in that case had 
sued for arrears of rent to which the de- 
fendant pleaded a set-off for the value of 
timber supplied by the defendant to the 
plaintiff as a legal set-off under Order 8, 
Rule 6, Civil P. C. The trial Court alow- 
ed that set-off though no court-fee had 
been paid thereon. On Revision, a single 
judge of the High Court, treated it as an 
equitable set-off and held that the trial 
court had not acted “illegally” in allow- 
ing the set-off observing as follows (at 
p. 117):— 

“If however the set-off could be 
claimed as an equitable set-off there is no 
reason why the Court should not have 
allowed it without payment of a court- 
fee. A legal set-off requires a court-fee 
because. it is a claim that might be esta- 
blished by a separate suit in which a 
court-fee would have to be paid But 
there is no such fee required in the case 
of an equitable set-off which is for an 
amount that may equitably be deducted 
from the claim of the plaintiff where a 
court-fee has been paid on the gross 
amount. An equitable set-off may how- 
ever only be claimed by the defendant 
for a claim arising out of the same tran- 
saction as the plaintiffs claim.” 

With respect to the learned judge who 
decided that case, I am unable to appre- 
ciate his reasoning in the passage quoted 
above. A legal set-off which must be for 
an ascertained amount may though it 
need not. arise out of the same transac- 
tion as the plaintiffs claim, and be in the 
nature of a deduction from the claim of 
the plaintiff. Even so, court-fee would 
have to be paid on the amount of the 
legal set-off. so claimed. On the other 
hand, an equitable set-off, though for an 
unascertained sum, may also be in respect 


of a claim that could be established by a 


separate suit in which court-fee would 
have to be paid. Neither the fact that an 
equitable set-off arises out of the same 
transaction as the plaintiffs claim, nor the 
fact that an equitable set-off would be 
for an amount that may be deducted 
from the claim of the plaintiff. can justify 
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any distinction being made between an 
equitable set-off and a legal set-off in re- 
gard to Hability to court-fees. I, there- 
fore, do not agree with the view taken by 
the Allahabad High Court in Madan 
Mohan’s case. It may be stated that, as 
against the view of the Allahabad. High 
Court. the Nagpur, Madras and Calcutta 
High Courts have taken the view that 
court-fee is payable on an equitable set» 
off. It is, however, not necessary for me 
to deal with the decisions of those Courts 
in view of the fact that the question has 
been considered by two decisions of this 
Court, one of a single judge, and the 
other of a Division Bench approving of 
the view taken by. the single judge. and 
I am in agreement with the view taken 
in those two cases. In the case of Wilrow 
v. Mahadeo Govind, 45 Bom LR 516 = 
(AIR 1943 Bom 227), the plaintiff sued the 
defendant for recovery of Rs. 544 in res- 
pect of rent, and the defendant claimed 
to set-off Rs. 800 being the cost of con- 
struction of an oven in the house which 
the plaintiff-landlord had agreed to pay. 
The question as to whether court~fees 
were payable on the defendant’s set-off 
having arisen, Macklin, J. took the view 
that the defendant’s claim was not really 
for an equitable set-off as contended by 
him, but was for an ascertained sum by 
way of legal set-off, and court-fees would, 
therefore. be payable by him thereon. 
The learned judge, however, also pro- 
ceeded to consider the question of pay- 
ment of court-feeg on the assumption 
that the claim was a claim in the nature 
of an equitable set-off and took the view 
that, even so, court-fee would be payable 
by the -defendant thereon. He did not 
agree with the view taken by the Allaha- 
bad High Court in the case of AIR 
1934 All 115 referred to above, but 
agreed with the contrary view taken 
by the Madras High Court in the case of 
Lakshmanan v. Ramanathan, ILR 58 Mad 
338=(AIR 1935 Mad 115(1)) and reject- 
ed the contention of the learned advocate 
for the defendant that a claim to an equit- 
able set-off does not require payment of 
court-fees. It does appear that. having 
regard to the view taken by Macklin, J. 
that the claim was really one by way of 
legal set-off. his observations on the 
question as to whether court-fees are 
payable on a claim by way of equitable 
set off are obiter dicta. f 


3. In the case of B. S. Lokhands 
v. Kashinath. C. R. A. No 566 of 1949, D/- 
17-1-1950 (Bom) the same question arose 
before a Division Bench consisting of 
Rajadhyaksha and Shah. JJ. The plain- 
tiff in that case claimed a sum of Rupees 
700 due at the foot of an account in res- 
pect of goods supplied to the defendants 
from time to time. Several defences 
were pleaded by the defendants in answer 
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to that claim. one of them being that out 
of the goods supplied by the plaintiff 
many had been returned to him, and that 
those were valued at a sum of Rs. 1008 
and the defendants, therefore. claimed a 
set-off in respect of those goods. In order 
however to bring the’ case within the 
jurisdiction of-the Court of Small Causes 
at Poona, the defendants had reduced the 
claim for set-off to a sum of Rs. 1000. The 
learned Judge of .the _Court of Smal 
Causes. however, took the view that the 
defendants were not entitled to plead the 
set-off without payment of the requisite 
- court-fee as required by Art. 1 of Sche- 
dule I of the Court-fees Act, 1870. The 
matter having come to this Court in revi- 
sion. Rajadhyaksha, J. delivering the 
judgment of the Bench distinguished an 
earlier decision of this Court in the case 
of Tayaballi v. Atmaram, (LR 38 
Bom 631) = (AIR ‘1914 Bom 299) 
on the ground that’ the said deci- 
sion was governed by the law as it stood 
before Art. 1 Schedule. I of the Court- 
fees Act, 1870, was amended, and then 
proceeded: to consider the decision of 
Macklin, J. in the case of Wilrow v: 
Mahadeo Govind which has already been 
dealt with above and, in terms expressed 
aes with the view taken 
Macklin. therein, observing -that that 
was also ‘be view that had been taken in 
various decisions by the Nagpur, Madras 
and Calcutta High Courts. In the course 
of the judgment, Rajadhyaksha, J., after 
expressing a doubt as to’ whether the set- 
off claimed in the said case by. the defend- 
ants was an equitable one in so far as 
they had claimed a definite sum of Rupees 
1000, stated that the claim should really 
be regarded as being a legal set-off and 
not an equitable one, and that there was 
no dispute that on a legal set-off court- 
fees would have to be paid. Thereafter, 
the learned judge stated that, even assum- 
ing that the claim was for an equitable 
set-off. the question would be whether, 
under the prevailing law, court-fees would 
have to be paid thereon. | In my opinion, 
therefore. in the judgment in the case 
before the Division Bench also, the view 
taken in regard to payment of court-fees 
on an equitable set-off was in the nature 
of an obiter dictum, 


4. I agree with the obiter dicta of 
Macklin. J. in Wilrow’s case and of. the 
Division Bench in Lokhande’s case. 
principle. if the plaintiff filing a suit for 
an unascertained sum of money by way 
of damages has to pay court-fees, there is 
no reason why a defendant who pleads a 
set-off in respect of an, unascertained 
amount should not be called upon to pay 
court-fees. In Art. 1 of Sch. I of the 
Court-fees Act, 1870, it was stated that 
court-fees at the rate specified in that 
ee ee eerie t Belek wal: 
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ten statement pleading a set-off or coun- 
ter claim, and on certain otber documents 
specified therein. The term “set-off’ in 
that Article was not limited to a legal’. 
set-off. Under Section 2 (c) of the Bom- 
bay Court-fees Act, 1959, which came into 
force in this State on Ist August 1959, the 
term “plaint” is defined as including a 
written statement pleading a set-off or 
counterclaim, and there is no reason 
whatever for restricting the term “set- 
off’ in that definition to a legal set-off. 
The position has, therefore, remained un- 
changed after the coming into effect of 
the Bombay Court-fees Act, 1959, and 
both on principle as well as on the view 
taken in the obiter dicta in the two deci- 
sions of this court referred to above, 
which were based on the Court-fees Act, 
1870, and with which I am in agreement, 
I hold that court-fees are payable nof 
merely on a legal set-off, but on an equit- 
able set-off as well. The view taken by 
the lower court in the present case is, 
therefore, soen and this Revision Peti- 
tion must be dismissed with costs. The 
petitioner must pay the costs of the Gov- 
Pleader also. I may, for the - 
sake of clarification, state that no point 
except the point in regard to the liability 
to pay court-fees on the equitable set-off 
claimed by tha defendant was argued 
before me, 


Petition dismissed, 
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Shivamurti, Appellant v. Vijaysing 
Vinayakrao Dudhe, Respondent, 
A. F. O. D. No. 624 of 1970, DJ- 
27-1-1971 against order of N., H. Sukhija, 


iene Satara in Misc. Appin, No, 28 of 


(A) Hindu Minority and Guardian- 
ship Act (1956), S. 8 (2) — Application 
for permission of Court for transfer of 
immoveable property of minor by intend- 
ing purchaser is not maintainable — It ig 
only the natural guardian who can main- . 
tain such application — (X-Kef:— Guar- 
dians and Wards Act (1890), S. 29) — (X- 
Bombay Civil Manual (1960), 
Vol, 1, Para 271, page 95, R. (12). Vol. 2, 
page 431. Appendinx CQ Form G). (1965) 
67 Bom LR 908, Dist. (Paras 2, 3) 


(B) Interpretation of Statutes — Civil 
Manual issued by High Court — Contains 
rules for guidance of subordinate Courts 
and officers — It cannot be used as an Seal 
to the construction of a statutory provi- 


sion, (Para 2) 


(©) aiton anon of Statutes — 
Hardship — Effec' 


BOBAN aiven 
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Consideration like hardship cannot 
affect the construction of a statu- 
tory provision when the intention of the 
legislature is manifest from the language 


used in and the tenor of the enactment. - 


It is a platitude that hard cases make bad 
law. In such cases, the remedy, if any, 
lies with the legislature and not with the 


court which must interpret an enactment - 


as it stands. - 


’ Cases Referred: Chronological 

(1965) 67 Bom LR 908 = 1966 Mah 
LJ 171, Tukaram Zipru v, Baban 
Dhondu 


Raghavendra A. Jahagirdar. for Ap- 
pellant; V. N. Gadgil, for Respondent, 


JUDGMENT:— The respondent is a 
minor represented by his mother as his 
guardian ad litem. Some time in the year 
11957, there was a partition as between the 
members of the joint family of which he 
was a member till then, in which the land 
in dispute in the present proceedings 
came to the share of the respondent. It 
appears that thereafter it was the mother 
of the respondent who acted as the natu- 
ral guardian in respect of his property. 
On the 7th of February 1962, an agree~ 
ment for Sale of the land now in dispute 
wag executed in favour of the appellant 
by the respondent’s father as the con- 
stituted attorney of the respondents 
mother acting as the natural guardian of 
the respondent for the price of Rs. 6000/-. 
A fresh agreement for Sale of the said 
land for a higher price was thereafter 
executed on 17th July 1962 by the res- 
pondent’s father, as such constituted at- 
torney, under which it was stipulated 
that a Sale Deed was to be executed on 
or before 11th December 1962. Payments 
aggregating in all to Rs. 4250/- were made 
by the appellant from time to time to- 
wards the price payable in respect of said 
land. The respondent’s father as consti- 
tuted attorney having failed to execute a 
Sale Deed, the appellant filed a suit for 
specific performance on 10th December 
1965, being Reg. Civil Suit No. 8 of 1966, 
jn the Court at Wai against the respond- 
ent as represented by his father as the 
guardian-ad-litem. The said court did not 
grant specific performance. but passed 


(Para 4) 
Para 


only a decree for refund of the said sum 


of Rs. 4250/- in favour of the appellant. 
That decree was, however, set aside on 
appeal on 9th March 1968 by the Assis- 
tant Judge at Satara who remanded the 


suit to the trial court for rehearing dir-- 


ecting that that the mother of the res- 
pondent should be appointed his guardian- 
ad-litem for the said suit, and not his 
father. On the 25th of March 1969, the 
appellant filed an application under Sec- 
tion 8 of the Hindu Minority and 
Guardianship Act, 1956, in the Court of 
the District Judge at Satara against 
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respondent, as. represented by his mother. 
for permission for the execution of a re- 
gistered Sale Deed in favour of the appel- 
lant on payment of the remaining amount 
of the price viz. Rs. 1750/-, by the par- 
ents of the respondent as constituted at- 
torneys. or by the Court on his behalf. 
That application was opposed by the res- 
pondent both on the ground that, under 
the provisions of the Hindu Minority and 
Guardianship Act, the appellant had no 
right to make such an application, as well 
as on merits. A preliminary issue in re- 
gard to the maintainability of the appli- 
cation was framed and tried by the As- 
sistant Judge at Satara who, by his judg- 
ment dated 30th June 1970. held that 
under the provisions of Section 8 of the 
Hindu Minority and Guardianship Act, 
1956, it was for the natural guardian 
alone to make such an application. He, 
therefore, dismissed the application, and 
it is from that Order of dismissal that the 
present appeal has been preferred by the 
intending purchaser (original applicant). 


2. The material portion of Sec. 8 
of the Hindu Minority and Guardianship 
Act, 1956, is in the following terms:— 


“8. (1) Powers of natural guardian. — 
The natural guardian of a Hindu minor has 
power, subject to the provisions of this 
section to do all acts which are necessary 
or reasonable and proper for the benefit 
of the minor or for the realization, pro- 
tection or benefit of the minor’s estate; 


‘but the guardian can in no case bind the 


minor by a personal covenant. 


(2) The natural guardian shall nof, 
bari the previous permission of the 


(a) mortgage or charge, or transfer 
by gale, gift. exchange or otherwise, any 
part of the immoveable property of the 
MINOT, Ssissccesesesccacassaesd 

(4) No -court shall grant permission 
fo the natural guardian to do any of the 
acts mentioned in sub-section (2) except 
fn case of necessity or for an evident ad- 
vantage to the minor, 


(5) The Guardians and Wards Act 
1890, shall apply to and in respect of an 
application for obtaining the permission 
of the court under sub-section (2) in all 
respects as if it were an application for 
obtaining the permission of the court 
under Section 29 of that Act. and in 
particular:-— i 

(a) proceedings in connection with 
the application shall be deemed to be 
proceedings under that Act within the 
meaning of Section 4-A thereof; 

(b) the court shall observe the pro- 
cedure and have the powers specified in 
sub-sections (2). (3) and (4) of S, 31 of 


the that Act; and 
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(c) an appeal shall lie from an order 
of the court refusing permission to the 
natural guardian to do any of the acts 
mentioned in sub-section (2) of this sec- 
tion to the court to which appeals ordina- 
rily lie from the decisions of that court.” 


OJ cap send lave: ceded “See. ar Oai nee) See 


made in almost identical with Section 29 
of the Guardians and Wards Act, 1890, 
with this difference that the latter section 
applies only to guardians appointed or 
declared by the Court. The learned advo- 
cates on both sides have assured me that 
there is not a single reported decision of 
any Indian Court on the point as to whe- 
ther any person other. than the guardian 
can maintain an application for permis- 
sion for the transfer of immovable pro- 
perty under Section 8 (2) of the Hindu 
Minority and Guardianship Act, 1956, or 
under Section 29 of the Guardians and 
Wards Act. 1890. The only decision on 
the point which was cited before me was 
that in the case of Tukaram Zipru v. 
Baban Dhondu. (1965) 67 Bom LR 908 
which. however. was a decision under 
Section 4 (2) of the’ Bombay Pargana 
and Kulkarni Watans (Abolition) Act, 
1950, which, in my opinion. is very dif- 
ferently worded, and the said decision 
therefore affords no assistance in the pre- 
sent case. Reference was made in the 
course of the arguments to Rule (12) of 
para 271 at page 95 of Vol. I read with 
Form G in Appendix C at page 431 of 
Vol. of the Civil Manual, 1960. The 
form of the Certificate to be issued by 
the Court when granting an application 
for permission under Section 29 of the 
Guardians and Wards Act. or under Sec- 
tion 8 of the Hindu Minority and 
Guardianship Act, clearly shows that an 
application by the guardian alone is con- 
templated. The Civil Manual issued by 
the High Court, however, only contains 
Rules for the guidance of subordinate 
courts and officers and cannot be used as 
an aid to the construction of a statutory 
provision. The question that arises in 
this Appeal will, therefore. have to be 
decided on a plain reading of Section 8 of 
the Hindu Minority and Guardianship 
Act, 1956. 


3. Turning to that section, it is im- 
portant to note at the’ outset that sub- 
section (1), thereof lays down the powers 
of a natural guardian in general terms. to 
which sub-section (2) proceeds to engraft 
certain limitations. This scheme intrinsic 
in the section would itself indicate that 
ithe permission contemplated by sub-sec- 
tion (2) must be applied for by the natu- 
ral guardian himself. The way in which 
sub-section (2) is worded also points to 
that conclusion. It enacts that the natu- 
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tal guardian shall not, without the pre- 
vious permission of the Court, effect a 
transfer, or a lease of immovable pro- 
perty of long duration. This makes it 


` clear that, in such cases, it is the natu- 


Tal guardian himself who must apply for 
that permission. Sub-section: (4) how- 
ever lays down that the Court cannot 
grant that permission except in case of 
necessity or for evident advantage to the 
minor. This goes further than the nor- 
mal requirement of Hindu law under 
which it is sufficient for a purchaser or 
mortgagee from the manager of a joint 
Hindu family to prove that he made a 
proper and bona fide enquiry as to the 
existence of legal necessity. Since sub- 
section (4) requires that it must be pro- 
ved that there was in fact necessity for 
or advantage to the minor concerned, no 
person other than the natural guardian 
could be expected to prove the same as 
an applicant under that section. The use 
of the words “permission to the natural 
guardian” in sub-section (4) and in CL (c) 
of sub-section (5), in regard to the Order 
to be made by the Court on an applica- 
tion under that section, in my opinion]: 
also shows that the legislature intended 
that the application contemplated by that 
section has to be made ‘by the natural 
guardian. Moreover, those words leavel: 
no room for doubt that the permission 
under that section could be granted to the 
natural guardian and to none else. In the 
present case, it could not. therefore, be 
granted to the respondent’s father. 








4. It was sought to be contend 
by Mr. Jahagirdar that such a construc- 
tion of Section 8 of the Hindu Minority 
and Guardianship Act, 1956, would place 
an innocent purchaser at the mercy of an 
unscrupulous natural guardian. Such con- 
siderations cannot, 


5. I hold that the appellant was not | 


‘entitled to maintain the application which 


he made to the District Court under Sec- 
tion 8 of the Hindu Minority and 
Guardianship Act, 1956. and the same was 
rightly dismissed by that court. This 
appeal therefore fails and must be dis- 
missed with costs, 


Appeal dismissed. 
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AIR 1972 BOMBAY 155 (V 59 C 31) 

K. K. DESAI AND DESHPANDE, JJ. 

Annasaheb Sakharam Rajamane, 
Petitioner v. T. K. Kamble and others, 
Respondents. 

Special Civil Appln No. 1038 of 
1967, D/- 11-12-1970. 

Maharashtra Municipalities Act (40 
of 1965), Section 16 (1) (h) — Disqualifi- 
cation under — When commences. (X- 
Ref:— Maharashtra Municipalities Act 
(40 of 1965), Sections 150, 151, 169, 170). 

The disqualification mentioned in 
sub-section (1) (h) and the arrears men- 
tioned therein both commence and come 
into existence as from the moment of the 
Presentation of the bill for the tax due. 

(Para 5) 


_ P., S. Patankar for S. C. Pratap. for 
Petitioner; S. N. Naik instructed by M/s. 
Little and Co., Attorneys (for Nos. 1 and 
3). P. S. Joshi (for No. 2) and B. N. Naik 
for Prakash Shah (for No. 5), for Res- 
pondents. 


K. K. DESAI, J.:— The padlacner 
‘was one of the candidates from 
Ward No. 27 Vakharbhag, Sangli, for the 
municipal elections to be held on May 
10. 1967. The petitioner was the owner 
of the immovable properties situated in 
the Municipal area and bearing city sur- 
vey Nos. 95-A and 253. For the period 
ending with March 31. 1968, i. e. for the 
year 1967-68. having regard to the asses- 
sment levied and fixed in respect of the 
above two immovable properties, the 
petitioner was liable to pay respectively 
as tax the sum of Rs, 801,75 and Rupees 
226.40. The petitioner filed nomination 
for his candidature prior to May 10, 1967. 
The scrutiny of the nomination papers 
was fixed for May 13, 1967. On May 8, 
1967 the petitioner was served with a 
bill dated April 27, 1967 bearing No. 
12141 in respect of the immovable pro- 
perty bearing City Survey No. 95-A for 
the tax of Rs. 801.75 for 1967-68. On 
May 10, 1967 the petitioner was served 
with bill dated April 28, 1967 bearing 
No. 12294.in respect of the property 
bearing City Survey No. 253 for- Rupees 
226.40 for 1967-68. At the time of the 
scrutiny of the petitioner’s nomination 
paper on behalf of the other contesting 
candidates jt was contended that the 
petitioner was disqualified from becom- 
ing a candidate and/or a councillor at the 
above’ election on the ground that the 


petitioner was in arrears of the above- 


two sums due by him to the council 
after the presentation of the above two 
bills on him under Section 150 of the 
Maharashtra Municipalities Act, 1965. 
The Returning Officer accepted the above 
contention and reiected the petitioner’s 
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nomination paper by his order dated May 
13, 1967. The above order of the Re- 
turning Officer was challenged before 
the learned District Judge, who by his 
appellate Judgment and impugned order 
dated May 29, 1967 rejected the peti- 
tioner’s appeal 

2. Mr. Patankar for the petitioner 
has relied on the provisions in Sections 16 
(1) (h), 150, 151, 169. 170 and 327 of the 
above Act and contended that the above 
decisions of the Returning Officer as well 
as the learned District Judge are un- 
His submission was 
that in connection with the above dues 
in respect of the taxes on the above pro- 
perties default of payment had not been 
completed by the petitioner for the period 
of 15 days mentioned in the bills. In 
that connection he relied on the lang- 
uage used in Sections 150 and 151 and 
provisions in Sections 167 and 170 where 
a period of 15 days is mentioned. The 
substance of his submission was that 
simple arrears of payment of taxes could 
never be default in payment. since the 
bills mentioned a period of 15 days for 
payment of the dues mentioned in the 
bi There was neither default nor 
arrears in that connection. The reason- 
ing in the decisions of the Returning 
Officer and the learned District Judge 
are contrary to the above provisions of 
law and liable to be set aside. 

3. Mr. S. N, Naik for respondents 
Nos. 1 and 3 as well as Mr. Joshi and 
Mr. B. N. Naik for respondents Nos. 2 
and 5 have strenuously submitted that on 
a true construction of the provisions in 
Section 16 (1) (h), the disqualification 
in respect of a candidate at the election 
arises ‘immediately upon presentation on 
him of the bill for the taxes due. The 
disqualification and the arrears mention- 
ed in that section has no relevance to 
the period of time mentioned in Sec- 
tions 150. 151 and the provisions in Sec- 
tions 169 and 170. 

4. ' The relevant parts of the above 
Sections run as follows:-— 

“16 (1) No person shall be qualified 
to become a Councillor whether by elec- 
tion, co-option or nomination, who— 

) is in arrears ......... of any sum 
due, by him to the Council after the 
presentation of a bill therefor to him 
under Section 150.” 

“150 (1) When any amount becomes 
due to the Council, ......... the Chief OM- 
cer shall, with the least practicable delav. 
cause to be presented to the person liable 
for the payment thereof, a bill for the 
sum claimed as due. 

(2) Every such bill shall specify the 
period for which, and the property, 
occupation or thing in respect of which 
the sum is claimed and shall also give 
notice of the liability incurred in de- 
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fault of payment and of the time within 
which an appeal may be preferred as 
hereinafter provided against such claim. 

(3) If a person to whom such bill is 
presented pays, within fifteen days from 
the presentation thereof; the whole sum 
claimed as due, then ‘a discount $ 
shall be paid by the Council to him.” 

“I5L If the person to whom a Dill 
has been presented as provided under 
the last preceding section does not, with- 
dn fifteen days from. the presentation 
thereof, either ............ 

(a) pay the sum claimed as due in 

or 

(b) show cause to the satisfaction of 

the Chief Officer why he ig not liable to 
pay the same, or 

f (c) prefer an appeal fn accordance 
with the provisions of Section 169 against 
the claim the Chief Officer may cause to 
be served upon the person Hable for the 
payment of the said sum a notice of 
demand in the form of Schedule IV ..... 

Sections 152 onwards contain a 
scheme for compulsory. payment and 
recovery of the amounts mentioned in 
the bill after service of the notice of 
demand. 


5. Sections 160 and 170 provide 
for the Tribunals of appeals and the 
procedure in connection, with the insti- 
tution of appeals. Under sub-clause (c) 
of: Section 170 the appeal filed by an 
assessee is directed not to be entertain- 
ed unless the amount claimed from _ is 
deposited by him in the municipal office. 
Now, having regard to the provisions in 
Section 151 relating-to the circumstances 
in which notice of demand can be issu- 
ed and that the fact that- such notice 
of demand cannot be issued unless there 
is default in payment within 15 days, 
Mr. Patankar’s submission was that there 
could be no arrears and default during 
the period of 15 days from the presen- 
tation of the appeal. Similar contention 
was made having regard to the period of 
15 days in connection with the discount 
to be granted as mentioned in sub-clause 
(3) of Section 150. There is no doubt 
that notice of demand contemplated 
under Section 151 cannot be issued 
where the assessee makes an application 
for showing cause to the Chief Officer 
that he was not liable to pay the amount 
mentioned in the bill and where he 
prefers an appeal under Section 169. 
This provision has the effect of prevent- 
ing compulsory enforcement of payment 
of the tax due by machinery mentioned 
in Section 151 and next following sec- 
tions. Provision in Section 151 accord- 

ingly has no bearing on the question of 
the assessee being not in arrears dur- 
ing the period of 15 maple mentioned in 
Section 151. The right of discount that 


z 
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is available if payment is made within 
15 days, as provided in sub-section (3) 
of Section 150 only goes to show that 
even during the period of 15 days men-|’ 
tioned in that sub-section. the amount 
mentioned in the bill was always payable 
by the assessee to the Municipal Coun- 
cil The liability of an appellant-asses- 
see to deposit the amount mentioned in 
the bill in connection with the appeal 


` that he would file under Sec. 169 does 


not help in arriving at a true construc- 
tion of the provisions in Section 16 (1) 
(H). Same is true of the contents of Sec- 
tions 150 and 151.- The language of sub- 
clause (bh) of sub-section (1) of ` Sec- 
tion 16 is clear and unambiguous, The 
scheme of levy of house-tax as: contain- 
ed in Chapter IX, and the language of 
Section 150 clearly goes to show that} . 
fixed and levied under] ~ 
Chapter IX becomes payable by each 
owner of immovable property to the 
Municipal Council for the ensuing year 
as from April 1 of the very year. In 
respect of such tax due from April 1 of 
the current year, the bills are required 
to be prepared in accordance with the 
provisions in sub-section (1) of Sec- 
tion 150. < ay! 


Friday, the 11th December. 1970. 


Apparently the bills must be for 
the amounts which already have become 
due. The presentation of the bills has 
the consequence of making the amounts 
payable as from the dates of the pre- 
sentation of the bills. The amounts men- 
tioned in the bills presented according- 
ly must be held to have become due 
and payable during the whole of the 
period of 15 days on which reliance is 
placed on behalf of the petitioner. The 
contention ‘that arrears in respect of the 
amounts mentioned in the bills present- 
ed arises only upon expiry of that period 
of 15 days is prima facie misconceived 
and erroneous. The arrears grow from 
the moment of the presentation of the 
bill and continues in existence from that 
very moment. This period of 15 days 


‘is only relevant in connection with the 


scheme for compulsory enforcement and 
recovery contained in. Section 151 and 
next following sections. The period of 
15 days mentioned in these sections . is 
entirely irrelevant in connection with the 
tax which becomes due at a date prior 
to the. issuance of the bills and payable 


- from the date of the presentation of the 


bills. On a rae of the contents of 
Section 16 (1) (h) in the light of the 
above true position, it is „clear that the 
disqualification mentioned in sub-section 
(h) and the arrears mentioned therein] ` 
both commence and/or come. into exist- 
ence as from the moment of the pre- 
sentation of the bill for the tax due. 
There is na warrant for the submission 


1973 
made by Mr. Patankar that the arrears 
in respect of the amounts mentioned in 
the bill do. not come into existence at 
the above moment. There is the result 
of the scheme for levy of the. house- 
tax for each year with the commence- 
ment of April 1 of each year and the 
scheme in Section 150° onwards for 
making the house-tax not only due but 


payable as from the date of the presen" 


tation of the bül 

6. Having regard to this position, 
this petition must fail Rule is accord- 
ingly discharged. There will be no order 
as to costs, 
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VIMADALAL, J. 

In the matter of M/s R. T. Engh 
neering and Electronics Co.. Applicants. 

Misc. Petn. No. 58 of 1970, D/- 23- 
7-1970. 

“Trade and Merchandise Marks Act 
(1958), Sections 11. 12, 18, 20 — Mark 
likely to deceive or cause confusion — 
It is not obligatory on Registrar before 
accepting application for registration to 
advertise and call for evidence of likeli- 
hood of deception or confusion in every 
case — Distinction between Sections 11 
(a) and 12 (1) pointed out. 

Whilst, generally speaking, th 
would follow the procedure of advertis- 
ing the mark and deciding the question 
of confusion or deception only when it 
is opposed and evidence taken in regard 
to the same. before it applies the bar of 
Section 11 (a) of the Act. there is noth- 
ing in the said section to deprive the 
Registrar of the power which he has 
under Section 18 (4) of the Act in a pro- 
per case, to refuse to accept an appli- 
cation for registration without advertis- 
ing it or calling for evidence of likeli- 
hood of deception or confusion. It is 
not difficult to conceive of case in which 
the likelihood of confusion or deception 
- may be so patent that to compel the 
Registrar to advertise and call for evi- 
dence would be sheer waste of public 
time, and it is for that reason that the 
legislature has advisedly not made it 
obligatory on the Registrar to do so in 
every case under Section 11 (a). 

(Para 3) 

The distincti ction between Sections IL 
(a) and 12 (1) of the Act is: (1) where- 
as under Section 11. Actual user must 
be taken into account, including the mode 
of user, or the fact that the goods are 
known in the market by a particular 
name, for the purpose of considering the 
possibility of deception ‘or confusion 
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under Section 12,. the court has only to 
take into account, what may tersely be 
called, notional fair user on the basis 
of the similarity of the two marks, 
though it must no doubt consider not 
only - visual or phonetic similarity, but 
also the -possibility-of contextual confu- 
sion or confusion or deception as to 
trade origin, as well as the other sur- 
Troun circumstances such as the 
nature of the goods and the kind of cus- 
tomers who would be likely to buy those 
goods; (2) whereas Section 12. comes into 
play only when the opponents mark is 
a registered trade mark, there is no such 
limitation in regard to the applicability 
of Section 11, and (3) whereas Section 12 
applies only when the mark applied for 
is identical with or deceptively similar 
to a registered trade mark, there is no 
such limitation in regard to the nature 
of the goods in a case under Section 1i. 
In either case, however, the Court has 
to consider the position from the point 
of view of an unwary purchaser who is 
a man of average intelligence and of an 
imperfect recollection. (Para 6) 


Held (considering the instant case in 
the light of the legal position) that the 
mark applied for could not-be held to 
be deceptively similar to the competing 
registered trade mark. Nor were there 
any exceptional circumstances which 
would justify the court in directing that 
the petitioners’ (appellants) mark be ad- 
vertised before acceptance under the pro- 
viso to S. 20 (1) of the Act. Case law ref. 

; (Para 7) 
Cases Referred: Chronological Paras 


(969) 1969 RPC 102, Bulova 
Accutron Trade Mark, Re 

(1969) 1969 RPC 472, “Bali” Trade 

’ Mark, Re 3 

(1963) AIR 1963 SC 449 (V 50) = 
(1963) 2 SCR 484, Amritdhara 

.. Pharmacy v. Satya Deo Gupta 

(1954) 71 RPC 136, Harker Stagg 
Ltd.’s Trade Mark, Re 3 

(1953) AIR 1953 SC 357 (V 40) = 
1953 SCR-1028, N. S. Thread Co. 

`v. James Chadwick and Bros. Ltd. 

(1949) 66 RPC 110, Jobn Fitton 


and Co., Re 
(1947) 64 RPC 119, Hans Emanuel 
En Re : 
(1906) 23 RPC 774, Pianotist Co, 
d., Re 


Ltd., 
(1889) 6 RPC 311, Australian Wine 
Importers, 
J. I, Mehta ‘with Shavksha, for Peti~« 
toners instructed by M/s. Daruvala & Co. 
K. = Cooper, for Registrar of Trade 


ORDER :— This Is an appeal under 
Section 109 (2) of the Trade and 
Merchandise Marks Act, 1958 from the 
decision of the Assistant Registrar of 
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Trade Marks under Section 18 .(4) of 
that Act refusing to register the Peti- 
tioners’ trade mark on the ground that 
the same conflicts with registered trade 
mark No. 213586-B as also with the 
mark in application No. 253773-B with 
both of which the Petitioners’ mark was 
held by him to be “deceptively similar”. 
The Petitioners had originally applied to 
the Trade Marks Registry for the regis- 
tration of his mark in Part A of the 
Register in Class 7 in respect of diesel 
oil engines; but subsequently the same 
was converted by the Petitioners into one 
for registration in Part B and the de- 
signation of the goods was modified so as 
to read “Diesel Oil Engines” (not for 
land vehicles) for sale in the State of 
Gujarat.” The Assistant Registrar. after 
hearing counsel on behalf of ‘the Peti- 
tioners, declined to accept the applica- 
tion and dismissed the same under Sec- 
tion 18 (4) of the Act. In the grounds 
which were furnished by the Assistant 

for arriving at the said deci- 
sion. it was stated that neither visually 
nor phonetically was the Petitioners 
mark similar to registered mark No. 
213586-B or with the mark in applica- 
tion 253773-B. The Assistant Registrar, 
however, took the view that, though the 
Petitioners’ mark had no visual or pho- 
netical resemblance to the said mark or 
the said application. confusion was like- 
ly to ensue as to trade origin in so far as 
there was “a definite possibility that a 
substantial number of purchasers would 
assume that the two sets of goods sold 
in the market come from the same trade 
source.” He also held that the Peti- 
tioner was not entitled to concurrent re- 
gistration under Section’ 12 (3) of the 
Act. In the result, he refused the Peti- 
tioners’ application, as stated above, and 
it is from that the present appeal has 
been preferred. 


2. Learned Susa on behalf of 
the Petitioners contended that in view of 
the conclusion arrived at by the Registrar 

_that the Petitioners’ mark’ was neither 
visually nor phonetically similar to re- 
gistered mark No. 213586-B or to the 
mark in application No. 253773-B, it 
was not open to him to refuse the Peti- 
tioners’ application summarily under 
Section 18 (4) without advertising the 
same in accordance with Section 20 of 
the Act and taking evidence in regard 
tothe likelihood of confusion on other 
grounds. In order to deal with that con- 
tention of the Petitioners, it is necessary 
to refer to Sections 11 (a) and 12 (1) of 
the Act and to compare the scope of 
those two sections. The relevant por- 
tion of Section 11 is in these terms:— 


“ll. Prohibition of registration of 
sales te marks.— 


— 
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' (a) The use of which would be like- 
ly to deceive or cause confusion; or— 
shall not be registered as a trade mark.” 

The relevant portion of Section 12 
reads as follows:— ; 

"12. Prohibition of registration of 
identical or deceptively similar trade 
marks— (1) Save as provided in sub- 
section (3) no trade mark shall be re- 
gistered in respect of any goods or des- 
cription of goods which is identical with 
or deceptively similar to a trade mark 
which is already registered in the name 
of a different proprietor in respect of the 
same goods or description of goods.” 

The expression “deceptively similar” 
which is to be found in Section 12 (1) is 
defined in Section 2 (1) (d) in the fol- 
lowing terms:— 

"(d) “deceptively similar’:— A mark 
shall be deemed to be deceptively similar 
to another mark if it so nearly resem- 
bles that other mark as to be likely to 
deceive or cause confusion;” 

In almost all the English authori- 
ties in which any question under either 
of these sections fell to be decided, the 
scope of Section 11 was considered in 
Telation to Section 12, or vice versa, and 
these two sections have been dealt with 
in a comparative way. It may be men- 
tioned that Section 11 of our Act cor- 
responds to Section 11 of the U. K 
Trade Marks Act, 1938, and Section 12 
of our act corresponds to Section 12 (1) 
ood (2) of the U. K. Trade Marks Act, 


3. The scope of Sections 11 and 
12 was considered in the case of Hans 


- Emanuel Enoch, (1947) 64 RPC 119 which 


was strongly relied upon by Mr. Mehta 
on behalf of the Petitioners. The facts 
of that case were that Enoch applied to 
register the word mark “Vivicillin” for 
products of mould metabolism prepared 
for pharmaceutical purposes. The word 
“Cyllin.” and two other marks incor- 
porating that word, had already been 
registered by M/s, Jeyes’ Sanitary Com- 
pounds Co. Ltd., for articles of the same 
class. The Acting Registrar was of 
opinion that there might be likelihood of 
confusion, but offered to allow the appli- 
cation go to an advertisement if the ap- 
plicant obtained the consent of the said 
Jeyes’ Sanitary Compounds Co. Ltd., for 
registration of the mark. The applicant 
was unwilling to apply for such autho- 
rization and the application was accord- 
ingly refused. The applicant appealed to 
the court and Cohen, J. allowed the 
appeal and set aside the order of the 
Registrar, holding that there was not 
sufficient similarity between “Vivicillin” 
and “Cyllin” to render confusion likely. 


In the course of his judgment Cohen. J. 


observed (at p. 122) that it was common - 
ground that in dealing with the said. case 
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which was a case under Section 12 of 
the U. K. Act, the court must consider 
only the marks side by side, when writ- 
ten as well as when spoken and decide 
whether there was risk of confusion 
either in sight or in sound. He then 
stated that he approached the matter 
with some hesitation because he was 
hearing an appeal from somebody who 
was dealing with these matters with 
great frequency and was a man of great 
experience in cases of that kind, but in 
his opinion. the Registrar had gone astray 
in the said case when. for refusing regis- 
tration he gave the reason as being: 
“Even if the distinction between the two 
words be clearly appreciated there will, 
I think, be many persons who will 
detect the similarity between them and 
who will think that “Vivicillin” goods 
have some connection with the proprietors 
of the “Cyllin” marks already on the re- 
gister.” The learned judge then went on 
to observe (at p. 124) that it was ad- 
mitted that the said passage could not 
be supported as “it was a matter which 
would have been relevant under Sec- 
tion 11 and may well become relevant 
again if this application is opposed after 
it is advertised.” This passage from the 
judgment of Cohen, J. was strongly re- 
lied upon by Mr. Mehta on behalf of 
the Petitioners before me as supportiag 
his contention that the bar of Section 11 
would be attracted only after the mark 
was advertised and was opposed and evi- 
dence taken in regard to the likelihood 
of confusion or deception. I am not pre- 
pared to accept the statement in the 
passage from the judgment of Cohen, J. 
quoted above as authority for that pro- 
position, or to accept that proposition 
itself. Whilst. generally speaking. the 
court would follow the procedure of 
advertising the mark and deciding the 
question of confusion or deception only 
when it is opposed and evidence taken 
in regard to the same, before it applies 
the bar of Section 11 (a) of the Act, 
there is nothing in the said section to 
deprive the Registrar of the power which 
he has under Section 18 (4) of the Act, 
in proper case, to refuse to accept an 
application for registration without ad- 
vertising it or calling for evidence of 
likelihood of deception or confusion. It 
is not difficult to conceive of case in 
which the likelihood of confusion or de- 
ception may be so patent that to compel 
the Registrar to advertise and call for 
evidence would be sheer waste of pub- 
lic time, and it is for that reason that 
the Legislature has advisedly not made 
it obligatory on the Registrar to do so 
in every case under Section 11 (a). The 
observation of Cohen, J. quoted above 
which is relied upon by Mr. Mehta only 
brings out the possibility of such evi- 
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dence becoming relevant after the mark 
is advertised and opposed, but does not, 
in my opinion, lay down the proposition 
of law that in every case under Sec- 
tion 11 of the Act the mark must b 
advertised and evidence considered by 
the Registrar, if it is opposed. The 
scope of Sections 11 and 12 again came 
up for consideration before the Assist- 
ant Comptroller in the case of John 
Fitton and Co. Ltd., (1949) 66 RPC 110 
in which the facts were that the ap- 
plication for registration of the mark 
“Easyjest” for medicated sweets was 
opposed by Jests Ltd. as proprietors of 
three registered trade marks consisting of 
or including the word “Jests’. At the 
hearing, the applications restricted their 
specifications to medicated boiled sweets, 
and the evidence established that the 
applicants and the opponents’ goods 
would normally be made up in different 
forms and sold through different chana , 
nels by sweet dealers and chemists res-. 
pectively. The evidence also establish- 
ed that the applicants had prior use of 
their mark. It was held by the Assist- 
ant Comptroller that, although no actual 
confusion had been proved, there was a 
probability of traders and the public 
being confused as to whether goods under 
the two marks had a common origin and 
that that probability would have been 
sufficient to justify the refusal of the 
mark if there had been no user. The 
Assistant Controller, however, then pro- 
ceeded to register the applicants’ mark 
with the limitation that it was to be 
in respect of specification of differen’ 
medicated boiled sweets for sale in Eng- 
land and Wales. In considering the mat- 
ter under Sections 11 and 12 (1) of the 
U. K. Trade Marks Act, 1938. the Assist- 
ant Comptroller referred to the obser- 
vations of Cohen, J. in Enoch’s case cited 
above. but declined to follow the same 
in view of the decision of the Court of 
Appeal in the Australian Wine Impor- 
ters’ Case, (1889) 6 RPC 311 which, be- 
ing a decision of the Court of Appeal, 
was binding upon him The Assistant 
Comptroller observed (at p. 113) that the 
evidence furnished on behalf of the op- 
ponents was directed not so much towards 
showing that the two marks ‘“Jests” 
and “‘Easyjests” might themselves be cona 
fused either visually or orally. as to- 
wards establishing that confusion would 
result owing to the presence of the com- 
mon element “Jest” in each mark, in 
traders and the public being induced te 
believe that the two sets of goods sold 
under the marks emanated from one and 
the same trade source. Following the 
view taken in the Australian Wine Im- 
porters’ case, the Assistant Comptroller 
stated that the issue upon deception of 
the Character involved in the case before 
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him was one to be dealt with under Sec- 
tion 12 (1) of the U. K. Trade Marks 
Act, 1938, and he then proceeded to state 
as follows (at p. 113):— 


“Now. under Section 12 (1) of the 
present Act the Registrar is required to 
postulate a simultaneous use of the two 
marks under consideration, whether or 
not one is already in use. and to assess 
to the best of his ability the - likelihood 
of ensuring confusion or deception. and 
no limitation is, to my mind, 
upon the nature of the confusion or 
deception so envisaged, whether it be 
visual or phonetic confusion of the marks 
themselves, or what is termed cont 
confusion, or confusion or deception as 
to the trade provenance. of the goods.” 
He then took the view that on the facts 
of the case and the evidence before, 
him. there was likelihood that a substan- 
tial number of persons would assume 
' that the two sets of goods sold under 
the trade marks emanated from the same 
trade source and that, though he would 
not describe that likelihood as very con- 
siderable, it was sufficient to constitute 
a bar to the registration of the mark 


“Easyjest” as a as mark, Contrary to 


the view expressed in. Enmoch’s case, 
(1947) 64 RPC 119 (at p. 122), the law 
as laid down by the Court of Appeal 
in the Australian Wine Importers’ case, 
oe 6 RPC 311 which m followed by 
‘the Assistant Comptroller in John Fit- 
ton and Co.’s case, (1949) 66 RPC 110 
wab that in dealing with a case under 
Section 12 the Court was not confined 
to considering visual or phonetic confu- 
sion of the marks themselves, but could 
also take into account contextual confu- 
sion or confusion or deception as to the 
trade origin of the goods, The rela- 
tive scope of Sections 11 and 12 was 
laid down by the Court of Appeal in 
England in the. case of Harker Stagg 
Limited’s Trade Mark. ( (1954) 71 RPC 
136). It is not necessary for me to go 
into the facts of the said ‘case but in re- 
gard to the scope of Sections 11 and 12 
of the Act, Evershed M. R., stated the 
legal position as follows (at p. 141):— 


“As Mr. Mould pointed out, Sec 
flon 11 may be invoked by a person who 
bas not got a registered mark at all, but, 
whether he has or whether he has not 
got.a registered mark, the question 
under Section 11 is, as I myself stated 
in the “Hevis” case. whether. having re- 
gard to the use made. of the objector’s or 
applicant’s mark and the inferences to 
be drawn from its use. confusion is like- 
fy, under Section 12, which is only 
available to a registered proprietor of a 
mark, the question of confusion has to 
be considered with regard to any. possi- 


ble user by the registered objector or 


In the matter of R. T. E, & E, Co. (Vimadalal J) 


A.L R. 


applicant of his mark in regard to 
any of the subjects in respect of which . 
it is registered, Prima facie, therefore, 
it must follow that the scope for possi- 
ble confusion under Section 12 is wider 
than the scope for confusion under Sec- 
tion 11, -so that. if the Court concludes 
adversely to the present applicants, or 
an applicant in a similar situation, under 
Section 12, such applicants ‘must also- 
fail under Section 11.” 


It is important to. note that whereas 
the Court has under Section 11 to con- 
sider the actual user of the mark in 
question, under Section 12 the question 
of confusion has to be. considered with 
regard to any possible or notional user. 
Mr. Cooper who appeared for ‘the Re- 
gistrar of Trade Marks whom I had dir- 
ected to appear in the. present case, re- 
lied on the decision in the case of Bulova 
Accutron Trade Mark, (1969 RPC 102) as 
being very simliar to the present case 
as far as facts are concerned: The facts 
of that case were that the High Court 
dismissed the appeal from the decision . 
of the Assistant Registrar and confirmed 
his Order refusing registration of the 
applicant’s mark “Bulova Accutron” on 
the ground that it so nearly resembled 
the opponents mark “Accurist” as to 
be likely to cause deception and confu- 
sion. Though the mark sought to be 
registered in that case was a combination 
mark, a part of which resembled a mark 
already on the register as in the pre- 
sent case. I am afraid, as far as. facts 
are concerned, ome case cannot be re- 
garded as authority for another, and I 
am unable to derive any assistance from 
the decision in Bulova’ Accutron’s case. 
The distinction between Sections 11 and 
12 of the Act has, however, been very 
carefully considered by the House of - 
Lords in the recent case relating to the 
“Bali” Trade Mark, (1969 RPC 472). The 
facts of that case were that, in 1938, 
a trade mark of the word “Bali” in res- 
pect of the brassieres, in script set in a 
device. had been registered. In 1959 the. 
Bali Company applied for registration of 
the word “BALI” in block capitals 
and the said application was opposed by 
another company named Berlei. Co. which 
had previously ‘sold brassieres in the 
U. K. under a registered trade mark, 
and the Berlef company also applied for 
rectification of the register by the re- 
moval therefrom of the 1938 Bali re-. 
pistration, inter alia, as offending Sec- 
tion 11 of the Act, in that the ‘mark was 
likely to cause deception or confusion 
having regard to the Berlei Company's 
reputation in their own mark. The Re- 
gistrar found in favour of the Berlef 
Company, rectified the existing 1938 Ball. 
registration and also refused the 1959 
application of the Bali Co, to 
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the mark After intermediate proceed- 
ings by way of appeal to the Court of 


Appeal, the House of Lords upheld the. 


decision of the Registrar that: to establish 


that. a mark: offended against -Section II - 
it was necessary only to show the like . 
lihood of deception or confusion, -and not, 
show something further; 


necessary to 
such as possible, probable or certain 
success in a passing off action, Lord 
Upjohn. after tracing the legislative his- 
tory of Section 11 stated (at p. 495) a 
the said” section. was designed not’ 
much for the protection of other rades 
in the use of their marks or their re- 
putation -as for the protection of the 
. public.’ He then formulated the distinc- 
tion between Section 11 and Section 12 
in the following terms (at p. 496). ` 

“Section. 12 is principally a weapon 
In the hands . of a registered proprietor 
though it is not necessary that he per- 
- sonally should object. Here no user by 
the registered proprietor need be shown: 
it is purely a question of similarity. Sec- 
tion 11 is, as I have said, for the protec- 
tion of the public and anyone.. may 
object, but if he relies only on. similarity 
he must prove the practical likelihood -of 
confusion to the public and this he can 
only do, for the purposes of the section, 
by proving the_existin existing user by 
not necessarily by himself which is 
likely to cause decéption or confision; 
but if he does not establish likelihood of 
confusion by some present user of . a 
similar mark 


as sufficient to. disentitle the mark in suit 
to protection.” 

Lord Upjohn then proceeded to cla- 
-wify that, under Section -11, what the 


court had to consider was- whether, hav-- 


ing regard to the user of.the opponents’ 
marks, the court was satisfied that the 
mark applied for, if used in a normal and 
fair manner in connection with any 


goods covered by the registration propos- ` 
ed, would not be reasonably likely to- 


cause deception and confusion amongst a 
substantial number of persons. The view 
taken in the Bali Trade Mark’s case, there- 
fore, is that since the Court.is not ¢con- 
cerned in considering a case under Sec- 
‘Hon 12 with actual user, the question 


was purely one of similarity of marks; ~ 


whereas in a case under Section 11 the 


Court was concerned with the practical’ ` 


likelihood of confusion to the public by 
reason of the existing user by another 
which was likely to cause deception or 
confusion. The legal position-in regard 
to the scope of Sections 11 and 12 of the 
Act emerging from the decisions-of. Eng- 
lish Courts discussed. above, has been set 
out in Kerly’s Law of Trade Marks and 
Trade Names. (9th Edition) at pp. 169%- 
71, where it is pointed’ out-that if an 
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. and kind of customer 


another.. 


ely to cause deception or: 
confusion the court would not treat that - 


_ mark, 
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opposition is based upon . a registered 
trade mark, the inquiry under Sette 12, 
embracing as it does. notional and fair 
ure upon any of the goods: concerned, is 


~wider than that under Section 11 under 


which the earlier mark must be con- 
sidered precisely as it has in fact been 
used. In considering the question of de- 
ception under Section 12 (1) of the U. 
K. Trade Marks Act, 1938 a passage 
from. a judgment of Parker, J. in the 
Pianotist Co. Ltd.’s case (23 RPC 774 at 


-p: -777) has’ been quoted by Kerly (at 


p. 453) and adopted as laying down the 
correct rule. Passage is as follows:— 


-"You must take the two words, You 
must judge them, both by their look 
and by their sound. You must consider 
the goods to which they are to be ap- 
plied. You must consider the nature 
who would be 
likely to buy -those goods. In fact you 
must consider all the surrounding cir- 
cumstances; and you must further con- 
sider. what is likely to happen if each of 
those trade marks is used in a normal 
way as a trade mark for. the goods of 


- the- respective owners of the marks.” 


In further considering the rules of com- 


‘parison it is stated in Kerly (at pp. 465- 


466) that the marks ought not to be 
merely looked at.as they stand side by 
side, because from the very nature of 
the case they would not be so put before 
any customer when it was sought to 
deceive by means of either of them, and 
the question would: be whether 4 person 


-who sees the proposed trade mark in the 


absence of the other trade mark of which 
he has an ‘imperfect recollection’ was 
liable to be deceived. 


4, As far as Indian cases are con- 
cerned, reference may be. made to -the 
case of N. S. Thread Co. v. James Chad- 
wick-& Bros, Ltd, (AIR 1953 SC 357). 
The facts of that case were that the ap- 
pellants before the Supreme Court car- 
ried on the business of manufacturing 
cotton sewing thread, and the respond- 
ents were a company registered in 
England who were also’ manufa 
sewing. thread, One of the trade marks 
used by the English company consisted 
of the device of an eagle with outspread 
wings and . was known as the “Eagle 
Mark’, and that mark was first advertis-~ 
ed in the Gazette.on 5th June 1896 and 
goods bearing the said mark had since 
then been regularly imported into and 


- sold in India on an extensive scale. Some 
time in the year 1940. the applicant 


ing cotton sewing thread under 


-a mark consisting of the device of a bird 


with wings fully spread out perched on 
a cylinder of cotton sewing thread with 
the words “Eagle Brand” and the name 
of the appellant company printed on the 
‘Qn the respondent company ob- 
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jecting to the mark, the appellant sub- 
stituted the words “Vulture Brand” in 
place of the words “Eagle Brand”, but 
the mark remained the same in all other 
respects. A passing off action filed by 
the respondent failed on the ground of 
want of evidence. Thereafter, in the 
year 1942. the appellants applied to re- 
gister their trade mark, whereupon the 
respondents gave notice of their opposi- 
tion to that application. The Registrar 
of Trade Marks allowed the opposition 
and rejected the application of the ap- 
pellants for registration, of their mark 
on the ground that the mark applied for 
so closely resembled the respondents’ 
mark as to be likely to deceive or cause 
confusion. On appeal to this Court, 
Shah, J. allowed the appeal, set aside 
the order of the Registrar and directed 
the Registrar to register the appellants’ 
mark, On a Letters Patent Appeal, how- 
ever, the decision of Shah, J. was set 
aside and the order of the Registrar re- 
stored. The matter was thereafter taken 
to the Supreme Court in further appeal, 
and the Supreme Court in dismissing 
that appeal held (para 23) that the ap- 
pellants had failed to discharge the onus 
that rested heavily on them to prove that 
the trade mark which they wanted the 
Registrar to register was not likely to 
deceive or cause confusion, within the 
terms of Section 8 of the Indian Trade 
Marks Act, 1940, which it may be stated, 
. corresponds to Section 11 of the present 
Act. In arriving at that decision, the 
Supreme Court observed (para 21) that, 
under the said Section 8, an application 
to register a trade mark which was like- 
ly to deceive or to cause confusion had 
to be refused notwithstanding the fact 
that the mark might have no identity or 
close resemblance with any other trade 
mark and that the Registrar had to 
come to a conclusion on that point in- 
dependently of making a mere com- 
parison of the mark applied for with 
any other registered trade mark. It was 
further laid down in the judgment of 
the Supreme Court that what the Re- 
gistrar had to see under that section was 
whether, looking at the circumstance of 
the case, a particular trade mark was 
likely to deceive or to cause confusion. 
Mahajan, J.. in delivering the judgment 
of the court, further observed (para 22) 
that the real question to decide in such 
cases was to see as to how a purchaser, 
who must be looked upon as an average 
man of ordinary intelligence would react 
to a particular trade mark. what associa- 


tlon he would form by looking at the 


trade mark and in what respect he would 
connect the trade mark with the goods 
which he would be purchasing, 


5, There is another and a later 
decision of the Supreme Court in the case 
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of Amritdhara Pharmacy v, Satya Deo 
Gupta, (AIR 1963 SC 449) in which Sec- 
tion 8 of the ‘Trade Marks Act, 1940, 
which corresponds: to Section 11 of the 
present Act, and Section 10 of the Act of 
1940 which corresponds to Section 12 of 
the present Act,.came up for considera- 
tion. The facts of that case were that an 
application for the Registration of the 
trade name “Lakshmandhara” in respect 
of a medicinal preparation for the allevia- 
tion of various ailments was opposed by 
the proprietors of the trade name “Amrit- 
dhara” which was already registered as 
a trade name in respect of a similar 
medicinal preparation of the opponents, 
The Supreme Court held that, on a con- 
sideration of all the circumstances, the 
overal] similarity of the two names in res- 
pect of the same description of goods was 
likely to cause deception or confusion 
within the meaning of Section 10 (1) of 
the Trade Marks Act, 1940. It was ob- 


- served in the judgment of the Supreme 


Court (para 7) that the Act did not lay 
down any criteria for determining. what 
was likely to deceive or cause confusion. 
and that every case must depend on its 
own particular facts and the value of the 
authorities lies not so much in the actual 
decision as in the test applied for deter- 
mining what was likely to deceive or 
cause confusion. - It was then laid down 
that, for deceptive resemblance, two im- 
portant questions arise viz. (1) who are 
the persons whom the resemblance must 
be likely to deceive or confuse; and 
(2) what rules of comparison are to be 
adopted in judging whether such resem- 
lance exists. The Supreme Court then 
took into -account (para 8) the fact that 
the medicinal preparations of the nature 
in question before them would be pur- 
chased mostly by people who, instead of 
going to a doctor, wish to purchase a 
medicine for the quick alleviation of their 
suffering. both villagers and townsfolk, 
literate as well as illiterate, and laid down 
(para 9) that the question had to be ap- 
proached from the point of view of “an 
unwary purchaser of average intelligence 
and imperfect recollection.” It was then 
observed (para 11) that what degree of re- 


‘semblance was necessary to deceive or 


cause confusion must, in the nature of 
things -be incapable of definition a priori. 
and (para 12) thatthe question had to be . 
determined as a case of first impression 
and irrespective of earlier decisions. The 
Supreme Court however, took the view 
that the circumstances of the case before 
them established the plea of acquiescence 
on the part of the appellant in. the use of 
“Lakshmandhara” in the State of Uttar 
Pradesh so as to bring the case within 
sub-section (2) of S. 10 of the Trade 
Marks Act, 1940 (corresponding to Sec- 
tion 12 (2) of the present Act), and that 
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the Registrar’ was, therefore, right in im- 
posing ‘the limitation allowing registration 
of “Lakshmandhara” for sale in the State 
of Uttar Pradesh. 

6. The distinction between Sec- 
tions 11 (a) and 12 (1) of the Act there- 
fore, is (1) whereas, under Section 11, 
Actual user must be taken into account. 


including the mode of user. or the fact 
that the goods are known in the market 
by a particular name. for the purpose of 
considering the possibility of deception 
or confusion, under Section 12, the court 
has only to take into account. what may 
tersely be called, notional fair user on 
the basis of the similarity of the two 
marks, though it must no doubt consider 
not only visual or phonetic similarity, but 
also the possibility of contextual confu- 
sion or confusion or deception as to trade 
origin, as well as the other surrounding 
circumstances such as the nature of the 
goods and the kind of customers who 
would be likely to buy those goods. 
(2) whereas Section 12 comes into play 
only when the opponent’s mark is a re- 


gistered trade mark, there is no such limi- 
tation in regard to the applicability of 
Section 11; and (3) whereas Section 12 ap- 
plies only when the mark applied for is 


identical with or deceptively similar to a 
registered trade mark, there is no such 
limitation in regard to the nature of the 
goods in a case under Section 11. In 
either case, however, the Court has to 
consider the position from the point of 
view of an unwary purchaser who is a. 
man of average intelligence and of an im- 
perfect recollection. 

-T I must now proceed to consider 
the Assistant Registrar's judgment under 
‘ appeal in the present case in the light of 
the legal position formulated in the pre- 
ceding paragraph. The first question that 
arises is whether the Assistant Registrar 
has in refusing registration. acted under 
Section 11 (a) or under Section 12 (1) of 
the Act. Though the Assistant Registrar 
has not specifically mentioned the section, 
in my opinion, reading the grounds of his 
decision as a whole, having regard parti- 
cularly to the fact that he has also pro- 
ceeded to consider the case under Sec- 
tion 12 (3) of the Act in the concluding 
part of his judgment. it is clear that he 
has proceeded under Section 12 (1) of the 
Act. That position was not disputed by 
the learned counsel appearing on his be- 
half before me. In view. however. of the 
fact that Section 12 can come into play 
only when the competing mark is a re- 
gistered trade mark, the Assistant _Re- 
gistrar is clearly wrong in applying it to 
the mark in Application No, 253773B 
which was not yet registered. It, there- 
fore, remains for me to consider whether 
his decision is correct in regard to re- 
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pistered trade mark No, 213586B. The 
Assistant Registrar has, in terms, decided 
that, visually and phonetically, the appli- 
cant’s mark and the registered trade mark 
No, 213586B are not similar and, in my 
opinion. he is right in arriving at that 
conclusion. He was also right in holding 
that, both by reason of the shortness of 
the period of user of the applicant’s mark 
as well as by reason of that user not hav- 
ing been shown to be honest as far as the 
adoption of the word “Master” therein 
was concerned, the petitioner’s case did 
not come within the ambit of S. 12 (3) of 
the Act. The Assistant Registrar has held, 
as the Assistant Comptroller did in John 
Fitton & Co. Ltd.’s case, (1949) 66 RPC 
110 (at pp. 113-114) cited above, that there 
was likelihood of contextual confusion or 
confusion as to trade provenance in res- 
pect of the goods to which the applicant’s 
mark related and the goods to which re- 
gistered trade mark No, 213586B related. 
The Assistant Registrar has, in the pre- 
sent case stated. “There may be likeli- 
hood of confusion as to trade origin if 
the competing marks are likely to be 
understood by the public as complemen- 
tary marks, because of the presence of 
the word “MASTER” in them.” He also 
took -the view that since the word 
“MASTER” appeared in the applicant’s 
mark as a separate word “with the letter 
‘MW’ in capital”, it had not lost its identity 
by association with the coined word 
“Rece”. In doing so, the Assistant Re- 
gistrar has, in my opinion. completely dis- 
regarded the nature of the goods and the 
kind of customers who would buy them 
which, as stated in Kerly (at p. 453) and 
by our Supreme Court in Amritdhara’s 
case, AIR 1963 SC 449 (para 7). he was 
bound to consider in comparing the marks 
in question for the purpose of determin- 
ing whether they were “deceptively 
similar” within the terms of Sec. 12 (1). 
Diesel oil engines or engines are not goods 
which are bought and sold over the 
counter, and persons who buy them would 
not be illiterate persons. They would be 
persons who would know what they have 
come to buy or, at any rate, would be 
accompanied by persons who are mechani- 
cally knowledgeable. These are factors 
which the Assistant Registrar has com- 
pletely overlooked and, having regard to 
the same, I am afraid, I am unable to 
agree with the conclusion at which he has 
arrived when he held that the mark ap- 
plied for is deceptively similar to the 
competing registered trade mark No. 
213586B within the terms of Sec. 12 (1). 
This appeal must, therefore. be allowed 
and the decision of the Assistant Registrar 
set aside. There are no “exceptional cir- 
cumstances” which would justify me in 
directing that. the Petitioners’ mark be 
advertised before acceptance under the 
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proviso to Section 20 (1) of the Act. I 
accordingly direct that the 'Assistant Re- 
gistrar do accept the Petitioners’ appia 
tion for registration of their mark and 
advertise the same and proceed in accord- 
ance with law. He should bear his own 


costs in this Court, 
Appeal allowed, 
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NATHWANI, J. :— This appeal raises 
the question whether an illegitimate son 
(dasiputra) of a Hindu Shudra can claim 
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ALE 
against a legitimate son of his father 


partition of property which was ancestral 
in ‘his father’s hands, 


2. The facts in ETAN PEE 
material for this appeal are as under 
One Babaji Wani, a Shudra, died in 1915 
leaving him surviving his widow Tara, 
a son Shankar by her, and two illegiti~= 
mate sons and a daughter by his mis- 
tress Savu, namely, Bala the plaintiff 
Satappa defendant No, 1 and Kondibai, 
Babaji also left lands and other immo- 
vable properties which were -ancestral in 

hands. After Babaji’s death the 
plaintiff along with Shankar and: other 
members of the family formed a joint 

du family and S as the Karta 
ashe managed the joint Sealy pro~ 


-perty: Shankar. died leaving three sons, 


viz.. Dadu, Sadashiv-defendant No. 2, and 
Madhav-defendant No. 3. Dadu manag- 
ed the joint family property till 1949 
when he died leaving his widow Hira- > 
bai and a minor son Ananda-defendant 


- No. 4. Since then defendant No, 2 was 


in management of the joint family pro- 
perty. The plaintiff demanded partition 


‘and separate possession of his share in 


the said property but as defendant.No. 1 
and others refused to do so he filed on 
April- 11, 1961 the present suit against 
the defendants for partition and posses- 
sion of his one-sixth share in the joint 
family property. Defendants contested 
the suit, inter alia. on the ground that 
the plaintiff as the illegitimate’ son (Dasi-~- 


‘putra) could not claim partition or any 


interest in the suit property which: was 
ancestral in the hands of Babaji The 
trial Court upheld defendants’ above con- 

dismissed the suit. On ap- 
peal by the plaintiff the learned Assist- 
ant Judge considered the ratio of the 
case in Shamrao Fakirro Hat- 
kar v. Mt Munnabai Fakirrao, AIR 1949 
Nag 43; as binding on him and held that 
the plaintiff was entitled to partition of 
the .ancestral property and decreed par- 
tition and possession of plaintiffs share 
in the said property. -Defendants Nos, 2 
to 5 have preferred this appeal against 
the said decision. ast hss - 


3. Mr. Hombalkar, the learned 
Advocate for the appellants contends that - 
the right of an illegitimate son of a 
Shudra to claim a share in his father’s 
property extends only to his..self-acquir~ 
ed or separate property and not to pro- 
perty which was ancestral-in his hands. 
He submits that there is no text of smriti 
or Mitakshara or any direct authority 
of this Court or of the Supreme Court 
applicable to the case and that the deci- 
sions of other High Courts taking a con- 
trary view. apart from being not bind- 
ing on this Court, should not be follow- 
ed as they are contrary to the view of: 
the relevant text taken by this Court in 
Hiralal v. Meghraj, 40 Bom LR 937 .™ 
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(AIR 1938 Bom 433). On the other hand 
Mr, Abhyankar for the respondent dis- 
putes the correctness of the above con- 
tentions and supports the decision of the 
lower appellate Court. : 

4. Now, the source of right of in- 
heritance and partition of an illegitimate 
son is a verse of Yagnavalkya ‘as ex- 


pounded in the Mitakshara. The relevant- 


text of Mitakshara, i e.. Chapter 1, Sec- 
tion 12. as translated by Colebrooke) is 
as follows:— 

“I. The authority next delivers a 
special rule concerning the partition of a 
Sudhra’s goods. Even a son begotten by 
a Sudra on a female slave may take a 
share by the father’s choice. But, if 
the father be dead, the brethren should 
make him partaker of the moiety of a 
share; and one, who has no brother, may 


inherit the whole property. in default 


of daughter’s sons.” ; 

“2. The son, begotten by a Sudre 
on a female slave, obtains a share by 
the father’s choice, or at his. pleasure. 
But, after (the demise of) the father, 
if there be sons of a wedded wife let 
these brothers allow the son of the 
female slave to participate for half a 
share; that is, let them give him half 
(as much as is the amount of one bro- 
ther’s) allotment, i 

However, should there be no sons of 
a wedded wife, the son of the female 
slave takes the whole estate. provided 


there be no daughters of a wife nor sons: 


of daughters. But, there be such, the 
son of the female slave participates for 
half a share only.” 


“3. From the mention of a Sudra in 
- this place (it follows that) as son begot- 
ten by a man of a regenerate tribe on 
a female slave does not obtain a share 
even by the father’s choice, nor the 
whole estate after his demise. But if he 
be docile. he. receives a simple main- 
tenance.” (Stoke’s Hindu Law Books 
page 426) (vide also page 72 Book I of 
the Digest Hindu Law.by West and 
Bubler). 7 : 


5. There are decisions by the 
Privy Council and Courts ` in India on 
the interpretation of the above text and 
it is necessary to refer to some of these 
authorities cited at the Bar by the 
parties. The first case in order of date 
is a Full Bench decision of this Court 
` jin Sadu v. Baiza, (1880) ILR 4 Bom 37 

’ (FB). In this case the legal status. of an 
illegitimate son of a Shudra as a son. 
was 
after the death of his father such a son 
along with a legitimate son succeeded as 
a coparcener with right of survivorship 
_ to the property in his father’s hand, he, 

however. taking only half a share, Mr. 
Hombalkar contends that in that case the 
point was not raised whether an illegi- 


Sadashiv v, Bala (Nathwani J.J 


recognised and it was held that. 
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timate son can succeed to ancestral pro- 
perty in his father’s hands and there is 
nothing in the Full Bench judgment de- 
livered by Westropp C. J. to indicate 
that the suit property was ancestral and 
not self acquired in the hands of the 
putative father and, therefore, the case 
does not help the present plaintiff Now 
it is true that -the issue was not raised 
and it seems that in the said judgment 
it is nowhere stated that the suit pro- 
perty was ancestral property in father’s 
hands. But from the statement of facts 
given at page 38 it appears that when 
after his father’s death the plaintiff, 
started living separately from his bro- 
ther, the legitimate son; the latter had 
allowed the plaintiff five compartments of 
the family house and 74 bighas of ances- 
tral land under an agreement in writ- 
ing. This shows that the estate left by 
the father comprised property which was 
ancestral in his hands and thus though 
the question which arises here was not 
judicially decided, the actual decision 
was that the plaintiff as an illegitimate 


son succeeded as a coparcener to the 


suit. property which was ancestral in 
his, father’s hands. In the next case of 
Raja Jogendra Bhupati v. Nityanand 
Mansingh, (1890) 17 Ind App 128 (PC) 
the. Rajah who had succeeded to an im- 
partible Raj as the only legitimate son of 
the last holder died without leaving any 
male issue, and the plaintiff, who was an 
illegitimate son of the same father fil- 
ed the suit to establish his title to the 
Raj. The Privy Council approved Sadu’s 
case and held that the plaintiff was en- 
titled by right of survivorship to succeed 
to the impartible Raj. It is apparent 
from the fact of this case that the pro- 
perty in the hands of the deceased Raja 
was ancestral property though as in 
Sadu’s case the question was not raised 
whether the plaintiff could succeed to 
property which was ancestral in father’s 
hands. It would be observed that if in the 


Privy Council case the right of an ilegi- 


timate son extended to ancestral property 
of the nature of impartible Raj, the rule 
will apply ‘with greater force to ordinary 
property as in the present case, 


6. The next important case is the 
Privy Council case of Vellaiyappa Chetty 
v. Natarajan, 33 Bom. LR 1526 = 58 IA 
402 = (AIR 1931 PC 294). The main 
question that arose for determination 
in that case was whether the plaintiffs 
who were illegitimate sons of a Sudra bya 
concubine were entitled after their puta- 
tive father’s death to maintenance out 
of the joint family property in the hands 
of their father’s uncles and uncles’ sons 
as his surviving coparceners. The father 
died joint in estate with his said collate- 
ral coparceners leaving considerable joint 
family property but no separate property 
of his own. The learned Single Judge of 
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the Madras High Court decreed plaintiffs’ 
claim for maintenance for life, and on 
appeal the Division Bench of the High 
Court confirmed the decree. From that 
decree the defendants collaterals of plain- 
tiffs’ father. filed an appeal to the Privy 
Council. Sir Dinsha Mulla who delivered 
the judgment of the board pointed out 
that there was no text of Smriti or Mitak- 
shara which covered the point in ques- 
tion but relying on the principle of 
Hindu Law that where a person is ex- 
cluded from inheritance to property or 
from a share on partition of joint family 
property he is entitled to maintenance 
out of that property and on certain 
Indian cases on the subject held that an 
illegitimate son of a Shudra by a con- 
tinuous concubine has the status of a 
son and js a member of the family, that 
the share of inheritance’ given to him is 
not merely in lieu of maintenance but 
in recognition of his status as a son. and 
therefore the plaintiffs were entitled to 
maintenance out of the joint family pro- 
perty. In the course of judgment, His 

~ Lordship after referring to the three 
verses in Mitakshara quoted above said: 
(1528) ' ' . 

“It has been held in India that the 
text of Yagnavalkya cited in verse 1 and 
the commentary on the text refer to the 
estate of a separated householder. The 
view so taken has not been contested 
before their Lordships.” 

T. In support of the above rule, 
His Lordship cited four Madras High 
Court cases, the first of which is Ranoji 
v. Kandoji, (1885) ILR 8 Mad 557. at 
p. 561. Now, in (1885) ILR 8 Mad 557, 


the facts were as follows:— two of the. 


three brothers of Shudra caste who form- 
ed a joint Hindu family died leaving 
legitimate sons and the third an illegiti- 


mate son, and the latter brought a suit . 


for partition of joint family estate 
against his father’s brothers’ sons. 
Muttu Sami Ayyar J. held that the ille- 
gitimate son was not entitled to a share 
but only to maintenance on the ground 
that all the texts dealing with the right 
of an illegitimate son to succeed and 
claim share on partition related to the 
estate -of separate householders. The 
learned Judge further observed: (p. 561) 


- “Where his (illegitimate son’s) father 
has died ‘Vibhakta’ or separated, there 
can be no question that the right of the 
illegitimate son extends not only to his 
father’s acquisitions, but to ancestral 
property which may have come to the 
,father’s hands.” 

Now, the Privy Council no doubt 
overruled the view expressed by Muttu 
Sami Iyyar, J.. that the share of inherit- 
ance given to an illegitimate son was in 
lieu of maintenance and held that he had 
the status of a son though with limited 
rights as compared with a legitimate 
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son. But what is of Importance to note 
here is that His Lordship cited with ap- 
proval Ranoji’s case in support of the 
view that the Text of Mitakshara quoted 
above refers to the estate of a separat- 
ed householder; and such estate, as point- 
ed out by Muttu Sami Ayyer, J.. com- 
prised not only father’s self acquired or 
separate property but only ancestral pro~ 
perty which came to his hands. Thus it 
would be seen that the estate of a se- 
parated ‘householder in which an illegi- 
timate son is entitled to have a share in- 
cludes ancestral property, or as a mat- 
ter of fact, any other joint family pro- 
perty. come to his father’s share at the 
time of separating from his collateral 
coparceners, Further on principle it can 

e no difference if the father got 
ancestral property by way of his share 
in partition or he succeeded to it as a 
sole surviving co-parcener, 


8. Now, the rule or- law based 
upon the Privy Council case of Vellai- 
yappa Chetty is stated in Mulla’s Hindu 
Law ( (1970) Reprint, 13th. Edition, p. 365 
paragraph 362) as follows:— 


“If the father was joint at his death | 
with his collaterals, e, g. his brothers or 
their sons. or his uncles or his sons, the 
illegitimate son is not entitled to demand 
a partition of the joint family property, 
but he is entitled as a member of the 
family to maintenance out of such pro- 
perty. provided his father left no sepa- 
rate estate.” 

9. ‘Mr. Hombalkar seized upon the 
expression “his uncles or his sons” in the 
above proposition and contends that the 
words “or his sons” therein mean father's 
sons as the words uncles’ mean 
father’s uncles, he therefore argues that 
as in the present case Babaji. was joint 
at the time of his death with his legiti- 
mate son Shankar the plaintiff is not 
entitled to demand partition of the ances- . 
tral property in the hands of Babaji but 
is merely entitled to maintenance out of 
such property. There is no merit what- 
soever in this argument. On a plain 
reading of the said proposition it is obvi- 
ous that the example of a father dying 
undivided with “his uncle or his .sons” 
is given as an illustration of the father 
being joint with his collaterals. and 
therefore, the words “his sons” therein 
appear to be used in the sense of “their 
sons”, i e, uncles’ sons. In this connec- 
tion it will be recalled that in the Privy 
Council case of Vallaiyappa Chetty plain- 
tiffs father had died joint with his 
(father’s) uncles and uncles’ (their) sons. 
Further none of the other cases cited in 
the foot-note (n) to the said proposition, 
in paragraph 363 deal with a father of 
an illegitimate son dying joint only with 
his legitimate son or sons and the ille- 
gitimate son therefore (held to be) being 
barred from deman a partition of 
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ancestral or other joint family property 
in his father’s hands. Thus there is no 
basis for defendant’s above argument. 


10. Mr. Hombalkar also sought. to 
derive support from the observations 
made by Mr. Justice Broomfield and Mr. 
Justice Macklin in the Division Bench 
case of this court in Hiralal v. Meghraj. 
In that case the plaintiff, an illegitimate 
son of a Jain father, filed the suit for 
maintenance against his father’s brother 
on whom his father’s interest in the 
joint family property had devolved by 
survivorship. The trial Court decreed 
plaintiffs claim, and the appeal filed by 
the defendant to this Court was dismis- 
sed. It would have been seen from the 
above facts that the claim for mainten- 
ance in the suit was by a Jain, a mem- 
ber of a regenerate class. 
of Judgment Macklin J. observed that 
the statement of law as to the right of 
an illegitimate son of a Shudra in Mita- 
kshara Cha.. I Section 12 referred to 
father’s separate property (page 949). 
Broomfield, J. also said that the said 
texts apply proprio vigore only in the 
. case of separate property (P. 943). (under- 
linings by us). Mr. Hombalkar relying 
upon the said words “separate property” 
in the judgments argues that they mean 
only self-acquired property as distinguish- 
ed from ancestral property in the hands 
of putative father. This argument is 
devoid of any substance. Both the learn- 
ed Judges have referred to the case of 
Vellaiyappa Chetty in support of their 
statements. Now, in the passage quoted 
from the said case, the Privy Council 
said that the text of Yagnavalkya relates 


to the property of a “separated house- ' 


holder.” It is thus evident that both the 
learned Judges used the expression “sepa- 
rate property” of a father in the sense of 
of property of a father who had “sepa- 
rated” from other collateral coparceners 
and not as meaning the self-acquired pro- 
perty of the father. 


11. Next, our attention was invit- 
ed to two Supreme Court cases, viz. Gur 
Narain Das v. Gur Tahal Das, AIR 1952 
SC 225 and Singhai Ajit Kumar v. Ujayar 
Singh, AIR 1961 SC 1334. In the first 
case the material facts were these: One 
Ramlu, a Shudra had 2 sons, Budparkash 
and Nandkishore. After the death of 
- Ramlu, Budprasad died leaving one 
Kuldeep, his daughter’s son, as his heir. 
Then died Nandkishore leaving his widow 
and two legitimate sons and two illegi- 
timate sons. The plaintiff an illegitimate 
son of Nandkishore, brought a suit against 
_ the widow and other sons of Nandkishore 
for partition of the property left by 
Nandkishore. He contended that Budpra~ 
kash and Nandkishore formed a joint 
Hindu family and Budprakash died with- 
out any male issue in a state of jointness 
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In the course- 
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with Nandkishore and thereupon the en- 
tire joint family property devolved on 
Nandkishore by survivorship and claimed 
his share therein by partition. Kuldeep, 
who was joined as party defendant to 
the suit contended that Budparkash had 
separated from Nandkishore and as Bud- 
parkash’s heir he was entitled to a moiety 
in the family property. The Supreme 
Court (Fazalalli and Bose, JJ.) held that 
Budparkash had separated in status from 
Nandkishore each of them having a moiety 
of the joint family property and follow- 
ing the rule laid down. in Vellaiyappa 
Chetty’s case held that the plaintiff suc- 
ceeded as a coparcener to one-half share 
of Nandkishore in the joint family pro- 
perty. From the above facts it is ap- 
parent that after the severance of joint 
family status between Budparkash and 
Nandkishore, the latter’s moiety in the 
joint family property formed his estate 
to which the plaintiff succeeded as a 
coparcener with the legitimate sons of 
his father Nandkishore. In that case the 
point that arises before us was not dis- 
puted because it seems to have been 
thought that in view of the earlier deci- 
sions in Sadu v. Baiza, Jogendra Bhupatti 
v. Nityanand Mansingh and Vellaiyappa 
Chetty v. Natrajan it was settled at least 
inferentially, that an illegitimate son of a 
Shudra had a right to succeed to his 
father’s property even though it may be 
ancestral in his hands. We may inci- 
dentially note that in this case also the 
expression “separate estate of plaintiffs 
father” in paragraph 8 of the judgment 
is used in the sense of property belonging 
to the father who had separated in status 
from his collateral-coparceners, 


12. In the other Supreme Court 
case of Singhai Ajit Kumar. the property 
to which the illegitimate son claimed to 
succeed was self-acquired property of the 
deceased father and it has therefore, no 
bearing on the point. 


13. Mr. Abhyankar for the res- 
pondent-plaintiff relied upon a decision of 
this court in Sakharam Satu v. Shamrao 
Maruti, AIR 1932 Bom 234, and two deci- 
sions of Madras and Andhra Pradesh High 
Courts respectively in Raju Thambiran 
v. Arunagiri Thambiran, AIR 1933 Mad 
397 and China Apparao v. Narasimha 
Rao, AIR 1962 Andh Pra 515. In the 
Bombay case the facts were: One Satu, 
a Shudra, died in 1913 leaving three sons 
by a married wife and three illegitimate 
sons by his mistress Rakhma. In 1903, 
prior to his death Satu had executed a 
gift deed in favour of Rakhma and his 
illegitimate son conveying two lands and 
a house. described as his self-acquired 
property. Sakharam, an illegitimate son, 
filed the suit in 1925 against the legiti- 
mate sons of Satu to recover his share 
in the property held by them. The trial 
court decreed the suit but on an appeal 
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by the defendants the District Court set 
aside the decree and dismissed the suit. 
holding that the transaction of gift was 
as a matter of fact a giving of share in 
the property by Satu, and, therefore, the 
plaintiff was not entitled to claim parti- 
tion. On appeal by the plaintiff the Divi- 
sion Bench of this court on a considera- 
tion of the gift-deed itself and other sur- 
rounding circumstances reversed the find- 


ing of the District court and held that by . 


making the said gift Satu did not intend 
_to extinguish’ any further claim of his 
illegitimate sons to the property and res- 
tored the trial court’s decree. Now, from 
a perusal of the judgment it appears that 
the suit property was cestral in the 
hands of plaintiffs father Satu. However, 
it is to be noticed that in the District 
Court the defendants-legitimate sons, con- 
ceded that. the plaintiff, and his. two 
brothers were ‘“dasiputras’- and also 
_agreed that they were entitled as illegiti- 
mate sons to the share in the father’s 
property if the claim had not been dis- 
posed of in some other way. Thus 
it is ‘clear that the parties had not 
joined an issue on the point whe- 
ther an illegitimate son is entitled to 
claim partition of ancestral property in 
the hands of his father, but the contro- 
. versy centred only round the question 

Anane by the gift transaction the father 

had during his lifetime given a share of 
property to his illegitimate sons. Having 
regard to the concession made by the de- 
fendants the Division Bench case cannot 
be gaid to’ be an puthowity for the right 
of an illegitimate son to have a share in 
property which was. ancestral his 
father’s hands. 


14. As regards ' the other two 
cases of Raju Thambiran v. Arunagiri 
Thambiran and China : Apparao Vv. 
Narasimha they are no doubt direct 
authorities on the point before us. In 
these cases it was held that an illegiti- 
mate son of a Shudra is entitled to claim 
partition of property irrespective of the 
fact whether the property left by the 
father was ancestral or self acquired, We 
may, however, point out that in Raju 
Thambiran’s case.the Madras High Court, 
besides relying on its earlier case of 
Ranoji v. Kandoji also relied on two 
Bombay cases of Sadu v. Baiza and 
Sakharam v. Shamrao. However as al- 
ready ‘seen in neither of these two cases 
the question here directly arose but the 
right of an illegitimate son to a share in 
ancestral property was not questioned, 


15. It now remains to refer to the 
Nagpur case of Shamrao v. Munnabal, 
which the lower appellate court followed 
as binding upon it. In that case the facts 
were as follows: One Fakirrao, a Shudra, 
died leaving two sons, ie. the original 
minor plaintiff an illegitimate son by his 
mistress, and Shamrao a legitimate son. 
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After his father’s death the plaintiff filed 
the suit against Shamrao for partition ' 
and possession of his share of the pro- 
perty left by Fakirrao. The plaintiff suc- 
ceéded in both the lower courts and 
Shamrao’s appeal to the High Court was 
also dismissed by Mr. Justice Bose (as he 
then was). In that case there was no dis- 
pute that the suit property was ancestral 
in the hands of Fakirrao who at the time 
of his death was joint in estate only with 
Shamrao or that after Fakirrao’s death a 
new coparcenary consisting of the plain- 
tif and Shamrao was created. But. the 
question directly arose: © what property 
this coparcenery can claim to hold? the 
father’s self-acquired property? — the 
property which was ancestral in the 
father’s hand? — or both? (See para 18` 
at page 45) Bose, J. on a construction of 
the text of Mitakshara, Le. chapter I, 
Section 12, verse 2, in the light of J. R 
Gharpure’s Treatise on the Mitakshara 
held that every member of the™fresh-co- 
parcenery created after father’s death ob- 
tains right in all the family property in~ 
cluding that’ which was ancestral. The 
learned Judge also based his decision on 
the rulings in Satu v. Baiza and Jogendra 
Bhupati v. Nityanand. Now, Mr. Hombal- 
kar is right in his contention that: this 
authority was not binding on the learned 
appellate Judge, as assurned by him, How- 
ever. a decision of another High Court 
deserves respect and that too by. an emi- 
nent Judge has great -persuasive value. 
Mr. Hombalkar, however, pointed outithat 
in the Nagpur case there is no reference 
to Vellaiyappa Chetty’s case and he says 
that the interpretation of the said verse 2 
by Bose, J. goes beyond the ruling in 
Now as mentioned earlier the 
Privy Council in that case held that the 
text of Yagnavalkya regarding the rignt 
of an illegitimate son relates to the estate 
of a separated householder. But it would 
have been seen that in the Nagpur case 
there was no question of the father hav- 
ing died undivided with any collateral- 
coparcener and the learned Judge was 
dealing only with a case of fresh co- 
parcenery consisting of a legitimate son 
or sons and an illegitimate son or sons 
after thelr . father’s death which -could. 
happen if the father was at the time of 
death either separated from his collateral- 


` coparceners or was a sole surviving co- 
. parcener, 


Thus, so far as the present 
point .is concerned decision was in con- 
sonance with the.above rule in Velliay- 
appa Chetty’s case and with the decisions 
in Satu v. Baiza, Jogendra Bhupati v. 


Nityanand Mansingh, 


16. ` From the Toregoing review of 
the case law it would have been seen that 
it is well settled proposition that an 
illegitimate son of a Shudra ig entitled to 
succeed to his separated father’s property 

whether ancestral or separate in his|- 
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hands. The 1e popen therefore, fails and is 
dismissed with costs, - 
` Appeal dismissed, 
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Govinda Zibla Doye. Petitioner v. 
Udhao Dharmaji Nikhade and others, Res- 
pondents, 

Special Civil Applns: Nos. 2 and 3 of 
1970. So 17-8-1971 against order of Y. G, 
Shirke, Member, Maharashtra Revenue 
Tribunal, Nagpur. D/- 26-9-1969. 

(A) Tenancy Laws — Bombay Ten- 
ancy and Agricultural Lands (Vidarbha 
Region) Act (99 of 1958), S. 50 — Tenant 
failing to exercise his right of purchase 
under S. 50 — Effect — (K-Ref:— Sec- 
tion 43 (14-A) ). 


The intention of the legislature as 


disclosed in Section 50 and S. 43(14A) was ` 


that land in respect of which the tenant 
has failed to exercise his right of pur- 
chase is either to be retained by the land- 
lord if he is so entitled to retain having 
regard to the provisions .of Section 21 (1) 
or the.land was to be treated as surplus 
land of which management was deemed 
to have been assumed for a public pur- 
pose. If that was the intention of the 
legislature and if. sub-section (14A) of 
S. 43 contemplated that fictionally a sur- 
. render has taken place in favour of the 
” landlord and consequently how the land 
was to be dealt with was to be decided 
with reference to Section 21, it cannot be 
said that because the ‘tenant continues to 
be in possession after the end of the agri- 
cultural year for which the lease was 
taken and after the tenant had failed to 
exercise his right of purchase the land- 
lord must be deemed to have granted a 
. second lease for the subsequent year, The 
statute itself has laid down what con- 
sequences follow on the failure of the ten- 
ant to exercise his right of purchase under 
Section 50. ‘These consequences follow 
irrespective of inaction on the part of 
the landlord in not ‘taking any steps to 
take possession of the land from the ten- 
ant who has failed to exercise his right 
of purchase. a (Para 14) 
(B) Tenancy Laws. -— Bombay Ten- 
ancy and Agri Lands (Vidarbha 
Region) Act (99 of 1 Taka. sS. 43 (14A) — 


- Landlord cannot create tenancy after the . 


statutory surrender — Mere lawful pos- 
session after such surrender will not 
clothe person in poan on with the right 
of a tenant — (X-Ref:— Section 50). 


The commencement of the tenancy 
which is referred to in Section 50 is the 
tenancy which. is created by a landlord 
phic cl a ORE 
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and it does not deal with any deemed 
tenancy under Section 6.. The provisions 
of Section 43(14A) make it impossible for 
the landlord to deal with the land in any 
manner other than the one provided by 
_ Section 43(14A) read with Section 21 of 
` the Tenancy Act and he is incompetent 
to create any tenancy for a subsequent 
period of time after the statutory sur- 
render as provided by Section 43 (14A) 
has come into operation. Even the con- 
cept of holding over by a tenant is ruled 
out by the scheme of Section 50 read with 
Section 43(14A) of the Tenancy Act. 
(Para 15) 
(C) Tenancy Laws — Bombay Ten- 
dee and Agricultural Lands (Vidarbha 
Region) Act (99 of 1958), S. 50 — Limita- 
tion for exercise of right of purchase. 


. | The right of purchase can be exercis- 
ed under Sec. 43 (1) (a) and the tenant 
under Section 50 must within one year 
from the commencement of the tenancy 
serve a notice as contemplated by Sec- 
tion 43 (1) (a). Where the tenancy was ` 
created by the landlord for the first time 
from the agricultural year 1964-65 
the tenant should have exercised his right 
of purchase as required by S. 43 (1) (a) 
within the period of one year from the 
commencement of ‘tenancy and an ap- 
plication made on 17-11-1965 was obvi- 
ously beyond the prescribed period. The 
tenant in such a case was clearly not en- 
titled to statutory ownership as contem- 
plated by Section 50. “(Para 16) 


(D) Tenancy Laws — Bombay Ten- 
ancy and Agricultural Lands (Vidarbha 
Region) Act (99 of 1958), S. 36 (1) — Ap- 
plication for restoration of possession — 
Maintainability. 

Though the effect of the fiction in- 
troduced in sub-section (14A) of S. 43 is 
that the land must be said to have been 
surrendered to the landlord by the ten- 
ant and the landlord must be said to have 
accepted the surrender, merely on 
this it does not: necessarily follow that 
the person in possession is a trespasser. 
The Landlord- cannot dispossess him ex- 
cept under an order of Tahsildar under 
(Para 19) 

- Where he is dispossessed without an 
order of Tahsildar he is entitled to main- 
tain an application for restoration of pos- 
session though his tenancy stands termi- 
nated by virtue of S, 43(14A). (Para 22) 


Cases Referred: Chronological Para 


. (1971) ATR 1971 Bom 106 (V 58)= 


1970 Mah LJ 991 (FB), Madho 
- v. Maharashtra Revenue Tribu- 
nal, Nagpur . 19 


B. R. Mandlekar, for Petitioner; P. N. 
Karekar, for Respondents Nos. 1 to 3, 5 
and 6.- S. N. Kherdekar, for eee 
for Petitioner-tenant; R. N, Deshpande. 
intervener, for Respondents Landlords. 
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ORDER: This judgment shall govern 
Special Civil Applications Nos, 2 and 3 of 
1970. The questions: involved in these 
petitions relate to the construction of 
Section 50 of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) 
Act, 1958, hereinafter referred to as the 
Tenancy Act, The petitioner in both these 
petitions is the tenant and the respond- 
ents are the legal representatives of one 
Dharmaji who-was the owner of Khasra 
No. 63/1, area 6.76 acres, and asra 
No, 63/3, area 0.52 acre. both situated: at 
village Pitichuwa, Tahsil Warora, District 
Chandrapur. Petitioner Govinda had filed 
an application on 17-11-1965 claiming that 
he was entitled. to purchase both the fields 
which he cultivated as a tenant since the 
year 1964-65 and that he should, there- 
fore, be declared to be the owner of these 
fields. This application was registered as 
Revenue Case No. 1/59(14)/65-66. Land- 
lord Dharmaji denied that the petitioner 
was the tenant and according to him the 


petitioner was a close relative of his and - 


since he owned land adjacent to the fields 
in dispute he got his name recorded as a 
tenant in collusion with the Patwari. It 
was the landlord’s case that both the 
fields were cultivated by ,him personally 
throughout. He also contested the appli- 
cation of the tenant on the grounds that 
he has no right to purchase the fields, 

2 It appears that during the pen- 
dency of this application the tenant was 
dispossessed by the landlord on 13-3-1966 
and the tenant, therefore filed an applica- 
tion on 13-6-1966 claiming restoration of 
possession under Section 36(1) of the 
Tenancy Act. Both these applications 
were dealt with by the Additional Tahsil- 
dar who was also functioning: as the Agri- 
cultural ‘Lands ‘Tribunal, 


3. On evidence the 4 geteul deal 
Lands Tribunal held that the application 
made on 17-11-1965 was within the period 
provided by Section 50 of the Tenancy 
Act, because, according to him, the tenant 
had cultivated the flelds for the period 
1-4-1965 to 31-3-1966 also and the ap- 
plication was filed within one year from 
1-4-1965 when the tenancy for the se- 
cond year was created. The Agricultural 
Lands Tribunal also determined the price 
payable by the tenant. Dealing with the 
application of the tenant under S, 36(1 
of the Tenancy Act the Lands Tribun 
held that the tenant was entitled to res- 
toration of possession, 

4. Against this common order the 
legal representatives of the landlord filed 
two separate appeals which were also 
decided by a common order passed by 
the Special Deputy Collector, Land Re- 
forms, Chandrapur. The Deputy Collec- 
tor also took the view that the applica- 
tion filled on 17-11-1965 was within time 
and that the tenant was entitled to res- 
toration of possession. He, however, set 
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aside the order of the Agricultural Lands 
Tribunal determining the purchase price 
because he found that if the tenant so 
desired he may exercise the right con- 
ferred by Section 41 subject to the pro- 
visions of Section 43 (1) of the Tenancy 
Act. Subject to the modification of the 
order regarding determination of pur- 
chàse price the order of the Agricultural 
Lands Tribunal was upheld. 


5. The. respondents then filed two 
revision applications before the Maha- 
rashtra Revenue Tribunal. The Maha- 
rashtra Revenue Tribunal accepted the 
finding given by the Revenue authorities 
that the tenancy had initially commenced 
in the. year 1964-65, but on a construc- 
tion of provisions of Section 50 of the 
Tenancy Act it held that the application 
for exercising the right of purchase 
should have been made within one year 
from 1-4-1964 and the application made 
on 17-11-1965 was, therefore, barred by 
limitation. So far as the claim for res- 
toration of possession was concerned, the 
Tribunal found that since the provisions 


of Sections 41 to 44 were not complied į 


with within one year from the com- 
mencement of the tenancy in view of the 
provisions of Section 43 (14-A). of che 
Tenancy Act, the tenancy must be deem- 
ed to have been surrendered and the ten- 
ant was not entitled to continue in pos~ 
session. Thus according to the Tribunal 
the application under Section 36 (1) was 
liable to be rejected. The Tribunal, there- 
fore, allowed both the revisions and set 
aside the orders of the Deputy Collector 
and the Additional Tahsildar and the 
Agricultural Lands Tribunal. The peti- 
tioner tenant has now filed these two peti- 
tions. Special Civil Application No. 2 of 
1970 arises out of the application made 
under Section 50, while Special Civil Ap- 
plication No, 3 of 1970 arises out of the 
application made under ‘Section 36 (1) of 


` the Tenancy Act, 


6. As the questions Involved In 
these two petitions were of general im- 
portance and would affect large number 
of cases arising under Section 50 of the 
Tenancy Act, I permitted Shri R. N, Desh- 
pande and Shri S. N. Kherdekar Advo- 
cates to intervene. Shri R. N. Deshpande 
supported the contentions raised on be- 
half of the Landlord and Shri S. N., 
Kherdekar supported the contentions 
raised on behalf of the tenant. 


7. The learned counsel appearing 
on behalf of the petitioner contended that 
even though the tenancy commenced on 
1-4-1964 the tenant continued to be in 
cultivating possession in the year 1965-66 
and a fresh lease must be taken to have 
been granted by the landlord which com- 
menced on 1-4-1965 and the period of one 
year provided by Section 50 of the Ten- 
ancy Act must be reckoned with refer- 
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ence to the commencement of the lease 
from 1965-66 and not from the commence- 
ment of the lease from 1964-65. It was 
contended that the tenant must. be held 
to be holding over after the end of the 
lease for the year 1964-65 and the appli- 
cation filed on 17-11-1965 could not be re- 
jected as barred by limitation, 


8. Shri Kherdekar supported these 
contentions and contended that the lease 
for the year 1964-65 stood terminated at 
the end of that year by virtue of the pro- 
visions of Section 43 (14-A) of the Ten- 
ancy Act and since the landlord had not 
taken any steps for obtaining possession 
the continued possession of the tenant 
must be traceable to a fresh tenancy 
which must be presumed to have been 
created by the landlord. Even otherwise, 
according to the learned counsel. since 
the landlord had not taken steps for ob- 
taining possession the tenant was entitl- 
ed in law to continue in possession and 
was, therefore, in lawful possession’ of 
the fields with the result that he would 
become a deemed tenant under Section 6 
of the Tenancy Act. This state of cir- 
cumstances according to the learned 
counsel, would continue for every year in 
succession and there will be commence- 
ment of a fresh lease at the beginning of 
every agricultural year and the tenant 
would be entitled to exercise his right of 
purchase under S. 50 every year. 


9. It is, however, contended on 
behalf of the respondents by Shri Karekar 
that the right to purchase the land which 
is cultivated by a tenant by virtue of a 
lease granted after 1-4-1963 is given to 
him by Section 41 which creates a right 
af purchase in favour of all tenants and 
that Section 50 prescribes the limitation 
for the exercise of the right under Sec- 
tion 41 of the Tenancy Act. According 
to the learned counsel, where this right of 
purchase is not exercised within limita- 
tion prescribed by Section 50 the right of 
the tenant to continue in possession comes 
to an end by virtue of the provisions of 
Section 43 (14-A) and since in the instant 
case the tenant had failed to exercise his 
right of purchase within the limitation 
prescribed in Section 50 within one year 
from 1-4-1964 on which date the tenancy 
commenced on the findings of the Re- 
venue authorities, the land must be deem- 
ed to have been surrendered to the land- 
lord in view of the provisions of Sec- 
tion 43 (14-A) and the possession of the 
tenant thereafter must be deemed to be 
the possession of a trespasser who could 
be evicted under Section 120 (c) of the 
Tenancy Act, 


10. Shri R. N. Deshpande who 
supported the contentions raised by Shri 
Karekar also contended that the deeming 
fiction created in sub-section (14-A) of 
S. 43 must be given its full effect and ac- 
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exercise his right of purchase for all pur- 
poses the land must be deemed to be 
placed in possession of the landlord and 
the tenant was not, therefore, entitled to 
continue in possession and his possession 
was that of a trespasser who was liable 
to be evicted under Section 120 (c). It 
was contended by him that merely be- 
cause the landlord did not take any steps 
to obtain possession an inference of a new 
tenancy being created again could not be 
drawn and there could not be a fresh 
commencement of tenancy every year 
even though the tenant continued in pos- 
session, 


1i. In order to appreciate these 
rival contentions it is necessary to refer’ 
to the material provisions of the Tenancy 
Act. Section 50 of the Tenancy Act, as it 
is found to-day, was not in the same form 
when the Act was first enacted in Decem- 
ber 1958, 


12. The original provisions of Sec- 
tion 50 of the Tenancy Act were as 
follows:— 

"50. Right of tenant holding land 
under tenancy created after specified date 
to purchase land:-— the case of a ten- 
ancy created in any area after the date 
specified in sub-section (1) of S. 46, every 
tenant holding land under such tenancy 
and cultivating it personally shall be en- 
titled to purchase within one year from 
the commencement of the tenancy so 
much of such land as he may be entitled 
to purchase under Section 41 and the 
provisions of Sections 41 to 44 (both in- 
clusive) shall mutatis mutandis apply to 
such purchase”. 


In its original form the tenancies which 
were covered by Section 50 were those 
which were created after 1-4-1961 be- 
cause that was the date on which there 
was a Statutory transfer of ownership in 
favour of certain tenants who were en- 
titled to purchase land under Section 41 
of the Tenancy Act. It may be stated 
that Section 43 did not contain sub-sec- 
tion (14-A) initially and the concept of 
a deemed surrender of land which is con- 
tained in Section 43 (14-A) did not be- 
come relevant prior to 12-2-1962 when 
sub-section (14-A) was for the first time 
put on the Statute book by Act No. 2 of 
1962. The next amendment of Section 50 
was when Maharashtra Act 5 of 1961 was 
enacted and sub-section (2) was added to 
that section. It is not necessary to con- 
sider the effect of this amendment firstly 
because it dealt with creation of tenancies 
after 1-4-1961 by a serving member of 
the armed forces and secondly because 
this sub-section (2) is now deleted from 
Section 50. Section 50 was then again 
amended by Act No. 2 of 1962 and it is 
as a result of this amendment that the 
section is in its present form, except a 
small part of it which was the result of 
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an amendment by Maharashtra Act No. 
39 of 1964. The section which falls for 
consideration in the present proceedings 
is as follows:— 

“50. Where a tenancy is restored 
under Section 7, 10, 21, 52 or 128-A or is 
created by a landlord not being a land- 
lord within the meaning of Chapter III-A 
in any area after the date specified ïn 
sub-section (1) of S. 49-A, every tenant 
holding land under such tenancy and 
cultivating it personally shall be entitled 
to purchase within one year from the 
commencement or as the case may be, 
the restoration of the tenancy so much 


`of such land as he may be entitled to. 


purchase under Section 41 and the pro- 
visions of Sections 41 to'44 (both inclu- 
sive) shall mutatis mutandis apply to su 

purchase.” l ; 

The material amendment in this section 
was obviously the result of -the enact- 
ment of Section 49-A in the Tenancy Act 
by Maharashtra Act No, 2 of 1962 By 
enactment of Section 49-A: the legislature 
provided for a statutory transfer of 
ownership of all land held by a tenant 
‘being land which is not transferred to 
the tenant under Section 46 or which was 
not purchased by him under Section 41 
or Section 50 with effect from 1-4-1963, 
if such land was cultivated personally by 
the tenant and if certain 'conditions which 
are set out in Section 49-A were satis- 


fied. Section 49-A operated notwithstand- . 


ing-anything contained in Section 41 or 
. 46, or any custom, usage, decree, con- 
` tract or grant to the contrary. Having 
provided -for a statutory transfer of 
ownership with effect from 1-4-1963 in 
respect of lands held by a tenant on that 
day Section 50 was made applicable in 
respect of tenancies created after 1-4- 
1963. Section 50 did. not provide only 
for tenancies which were created after 
1-4-1963 but it also dealt with tenancies 
which were restored either’ under Sec- 
tion 7 or 10 or 52 or 28 or 128-A of the 
Tenancy Act. This section provided that 
every -tenant holding land under such 
tenancy. that is to say, a tenancy which 
wag restored under any one of the sec- 
tions referred to in that section, or under 
a tenancy created after 1-4-1963, by a 
landlord not being a landlord within the 
meaning of Chapter III-A of the Tenancy 
Act, if he was cultivating the land held by 


him under such tenancy personally he. 


shall be entitled to purchase that land 
within one year from the commencement 
or from the restoration. of the tenancy as 
the case may The section then pro- 
vides that the provisions of Sections 41 to 
44. both inclusive, shall; mutatis mutandis 
apply to such purchase: 


13. Now, it is difficult to accept 
the argument of Shri Karekar that when 
Section 50 refers to Section 41 the entitle- 
ment to purchase ig found in Section 41 
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while Section 50 only lays down the 
period of limitation. Such a construction 
appears to be contrary to the tenor of 
the section. Section 50 refers to Sec, 41 
twice. The first reference has been made 
In order to indicate the extent of the 
land which the tenant is entitled to pur- 
chase under Section 50 of the Tenancy 
Act. The material words of the section 
minus all the adjectival clauses would be 


“every tenant holding land under such 
tenancy and cultivating it personally shall _ 


be entitled to purchase ......... so much of 
such land ashe may be entitled to pur 
sarrus gaien TA e 
words “such land” refers: to the land 


which he holds under tenancy and which 


he cultivates personally. When it is to be - ` 


decided whether the tenant is entitled to 
purchase the entire land which he holds 
under tenancy and which he cultivates 
personally, the reference to Section 41 
becomes material. The section says that 
the tenant is entitled to purchase only so 
much land as he may be entitled to pur- 
chase under Section 41. Section 41 deals 
with the right of a tenant to purchase 
land and this right is subject to the pro- 
visions of Section 42 in which the extent 
of the land which the tenant may pur- 
chase under Section .41 is set out. The 
words “which the tenant may be entitled 
to purchase under Section 41” has ob- 
vious reference to the restriction in Sec- 
tion 42. The reference to Section 41 thus 
is for a specific purpose, namely, to find 
out the extent of land which the tenant 
is entitled to purchase. Section 42 is as 


follows:— 


"42. The right of a tenant under Sec- 
tion 41 to purchase from his landlord the 
land held by him. as a tenant shall be 
subject to the following conditions, 
namely:— zo 


(a) if the tenant does not hold and 
cultivate personally any land, as a tenure- 
holder, the purchase of the land by him 
shall be limited to the extent of three 
family holdings; i : 
i (b) if the tenant holds and cultivates 
personally any land as a tenure-holder 
the purchase of the land by him shall be 
limited to such area’‘as will be sufficient 
to make up the area of the land’ held by 
him as a tenuré-holder to the extent of 
three family holdings:” f 


These restrictions are thus imported by 
reference into Section 50 of the Tenancy 
Act. The effect is that Section 50 not 
only gives right to the tenant of the kind. 
specified therein a right to purchase land, 
but with reference to Sections 41 and 42. 
the extent of the land which the tenant 
is entitled to purchase is also specified. 
Section 50 also refers to other conditions, 
namely, that a tenant must be a tenant 
who is holding land under a tenancy 
created after 1-4-1963 or which is restor- 
ed to him and he must also be cultivat~ 
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ing that Iend personally. Section 50 is 
, thus a self contained provision dealing 
with the kinds of tenancies referred. to 
therein, namely, tenancies created after 
1-4-1963 and tenancies restored under any 
of the provisions mentioned therein. It 
also deals- with the extent of the land 
which the tenant is entitled to purchase 
and it also deals with the time within 
which this right to purchase given by 
Section 50 must be exercised. As indi- 
cated in the section the tenant is entitled 
to purchase the land within one year 
from the commencement of the tenancy. 


14. -It is at this stage that it is 
contended that there cannot be only one 
commencement of tenancy, but there 
could be commencement of tenancy every 
year if the landlord permits the tenant to 
continue in possession and does not take 
immediate steps to obtain possession from 
a tenant, who hag failed to exercise his 
right within one year. Whether Sec, 50 
contemplates repeated commencement of 
tenancy or not will depend on what is 
the effect of the tenant failing to exercise 
his right of purchase within the specified 
period. It is here that the concluding 
part of Section 50 becomes material, The 
concluding part of Section 50 provides 
that the provisions of Sections 41 to 44 
shall mutatis mutandis apply to such pur- 
chase. Where a tenant desires to ex- 
ercise his right of purchase it cannot be 
disputed that he has-to comply with the 
requirement of Section 43 of the Tenancy 
Act. Section 43 deals with the manner 
in which the tenant has to act if he 
desires to exercise his right. As it is, 
Section 43 (1) (a) no doubt refers to the 
right conferred by Section 41, but in view 
of the provision in Section 50 that pro- 
visions of Sections 41 to 44 shall apply 
mutatis mutandis even in a case where a 
tenant is exercising his right of purchase 
under Sec, 50 the provisions of Sec, 43 
will be attracted and S. 43 (1) (a) must be 
read as dealing with a tenant who desires 


to exercise the right conferred by S. 50.. 


Under sub-cl. (a) of sub-sec. (1) of S. 43 


such a tenant has to make an offer to the. 


landlord stating the price at which he is 


prepared to purchase the land. such price . 


not exceeding twelve times the rent pay- 
able by him and the depreciated value of 
any structures, wells and embankments 
constructed and permanent fixtures, made 
and the value of any trees planted on-the 
land by the landlord after the period -of 
the last Settlement or where no, such 
Settlement is made during the period of 
thirty years before the commencement of 
the Act and the amount of the arrears of 
rent, if any. lawfully due on the day on 
which the offer is made. Under sub- 
clause (b) of Section 43(i) where the ten- 
ant is entitled to purchase a part of the 
land then he has to choose the area and 
location of the land to be purchased from 
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the landlord and state in the offer the 
part which he has so chosen for being 
purchased. Under sub-section (2) of S. 43 
if the landlord refuses or fails to accept 
the affer and to execute the sale deed 
within three months from the date of the 
offer, the tenant has to apply to the Tri- 
bunal for the determination of the rea- 
sonable price of the land. The further 
provisions deal with the determination of 
the purchase price by the Tribunal and 
under sub-section (8) of S. 43 when the 
purchase price is deposited in lump sum 
or the last instalment of the purchase 
price is deposited the Tribunal is requir- 
ed to issue a certificate of purchase in the 
prescribed form to the tenant in respect 
of the land and such certificate is made 
conclusive evidence of the purchase, Sub- 
section (9) provides that where the tenant 
fails to pay the entire purchase price 
within the period fixed under sub-s, (4) 
or (7) or is in arrears of four instalments 
under sub-section (4) or (7) the amount of 
the purchase price remaining unpaid and 
the amount of the interest thereon, if any, 
is recoverable as arrears of land revenue 
and on such recovery the Tribunal is to 
issue the certificate contemplated by sub- 
section (8). Sub-section (10) provides for 
the purchase becoming ineffective and 
sub-section (12) provides for the con- 
sequences of .the purchase becoming 
ineffective. A reference to these provi- 
sions will be necessary at the later stage 
and these provisions are, therefore, being 
reproduced:— 


43 (10). In the~ event of failure 
of recovery as arrears of land re 
venue under sub-section (9) the purchase 
shall not be effective and the amount 
deposited by the tenant shall be refunded 
to him’ after deducting the rent due from 
him for the period: 


Provided that if the land ‘is situated 
in a scheduled area the tenant shall also 
be refunded the amounts of land revenue 
and the cesses referred to in clauses (c) 
aa (d) of sub-section (1) of S. 17 paid by 
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- (12) Where any purchase of land be- 
comes ineffective, the landlord shall be 
entitled to recover from the tenant the 
rent of the land as if the land had not 
been purchased and the rent due, if not 
paid within the period or extended period 
referred to in sub-section (13), shall be 
recovered from the tenant as an ear of 
land revenue and paid to the landlord, 
The amount of rent so recoverable shall 
be deducted from the amount if any to 
be refunded to the tenant”, 


Under sub-section (14) of S. 43 after the 
issue of the certificate under sub-s. (8) 
the tenant is to be declared Bhumiswami 
or Bhumidhari by the Tribunal with effect 
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from the agricultural year next follow- 
ing the date of issue of the certificate. 
Then we come to the material provisions 
of sub-section (14-A) which are as 
follows: g ` 


“43 (14-A). If a tenant fails to exer- 
cise his right of purchase under Sec, 41 
in respect of any land or the purchase of 
any land becomes ineffective, the land 
shall be deemed to have been surrendered 
to the landlord, and thereupon the provi- 
sions of sub-sections (1) and (2) of S. 21 
and Chapter VII shall apply to such land 
as if the land was. surrendered by the 
tenant under Section 20.” `’ 


This sub-section sets out the consequences 
of the tenant failing to exercise the right 
of purchase under Section 41, which, in 
view of the provisions of Section 50, must 
also follow where a tenant fails to exer- 
cise his right of purchase under Section 50 
and it also provides for the consequences 
of the purchase of any land becoming 
ineffective. The consequences are that the 
land shall be , deemed to have been sur- 
. rendered to the landlord and thereupon 
the provisions of sub-sections (1) and (2) 
of S. 21 shall apply to such land as if the 
land was surrendered by the tenant under 
Section 20. The consequence which is set 
out in this section is that the land is 
deemed to have been surrendered to the 
landlord and after such surrender an ‘en- 
quiry is required to be made having re- 
gard to the provisions of Section 21 (1) 
and (2) about the extent of the land 
which the landlord is entitled to retain 
with him. Section 21 of the Act provides 
that where a tenancy is terminated by 
surrender under sub-section (1) of S. 21, 
the landlord is entitled to retain only so 
much of land as wi prevent the total 
area which he cultivates personally, whe- 
ther as tenure-holder or tenant, or both 
from exceeding three family holdings. 
Under sub-section (2) if it is found that 
the landlord is not entitled to retain 
either the whole or .any part of the sur- 
rendered land then that land has to be 
declared as surplus land. Under Sec, 81 
of the Tenancy Act where any land is 
declared to be surplus land under any of 
the provisions of the Tenancy Act, the 
State Government is deemed to have as- 
sumed the management of such land for 

a publik purpose from the date of the 
declarative: Reading the provisions of 
Section 50 and S. 43 (14-A) together it is 
clear that the intention of the legislature 
as disclosed in these two provisions was 
that land in respect of which the tenant 
has failed to exercise his right of pur- 
chase is either to be retained by the land- 
lord if he is so entitled to retain having 
regard to the provisions of Section 21(1), 
or the land was to be treated as surplus 


land of which management was deemed 


to. have been assumed for a public pur- 
pose, If that was the intention of the 
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legislature and if sub-sectlon (14-A) of 
Section 43 contemplated that fictionally «€ 
surrender has taken place in favour of 
landlord and consequently how the. land 
was to be dealt with was to be decided 
with reference to Section 21, it is diff- 
cult to accept the. contention that: because 
the tenant continues to be in possession 
after the end of the agricultural year for 
which the lease was taken and after the 
tenant had failed to exercise his right o 
purchase the landlord must be deemed to 
have granted a second lease for the sub- 
sequent year. The statute itself had laid 
down what consequences follow on the 
failure of the tenant to exercise his right 
of purchase under S., 50. These conse- 
quences follow irrespective of inaction on 
the part of the landlord in not taking any 
steps to take possession of the land from 
the tenant who hag failed to exercise his 
right of purchase. 


15. It is difficult to see how the 
provisions of Section 6 of the Tenancy 
Act which were sought to be invoked 
by Shri Kherdekar were attracted. No 
doubt until the landlord obtains posses- 
sion from the tenant the tenant conti- 
nues in possession but that cdéntinuance 
is-contemplated by the provisions of the 
Tenancy Act itself. It is difficult to read 
in the provisions of Section 50 and Sec- 
tion 43 (14-A) the intention of the legis- 
lature that when the statutory surren~ 
der comes into effect merely because the 
possession was lawful the person in pos- 
session should again be clothed with the. 
right of a tenant by Section 6 of the 
Tenancy Act. The commencement of 
the tenancy which is referred to in Sec- 
tion 50 is the tenancy which is creat- 
ed by a landlord and it does not deal 
with any deemed tenancy under Sec- 
tion 6. The provisions of Section 43 
(14-A) make it impossible for the land- 
lord to deal with a ae in any 
manner other than. one pro- 
vided by Section 43 aaa) read with 
Section 21 of the Tenancy Act and he 
is incompetent to create any tenancy for 
a subsequent period of time after the 
statutory -surrender as provided by Sec- 
tion -43 (14-A) has come into operation. 
Even the concept of holding over by a 
tenant on which reliance was sought to 
be placed. by Shri Mandlekar is ruled 
out by the scheme of Section 50 read 
wi Section 43 (14-A) of the Tenancy. 

ct, i 


16. The consequences contemplat- 


ed by Section 43 (14-A) of the Tenancy 


Act so far as the present kind of case 
is concerned arise only if a tenant fails 
to exercise his right of purchase. In a 
case covered by Section 50 of the 
Tenancy Act these consequences must, 
therefore, arise where the tenant fails to 
exercise his right of purchase within one 
year from the commencement of tenancy. 
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The words “shall be entitled to purchase 
within one year” in Section 50 roust, 
therefore, be read in the light of the 
provisions of Section 43 (14-A) which re- 
fer to the tenant’s failure to exercise 
his right of purchase. How the right of 
purchase is to be exercised is dealt with 
in Section 43 (1) (a) and in my view 
what the tenant is required to do with- 
in one year when Section 50 refers to 
the tenant being entitled to purchase the 
land within one year is that the tenant 
must within one year from the com- 
mencement of the tenancy serve a no- 
tice as contemplated by Section 43 (1) 
(a) of the Tenancy Act. In case a tenant 
invokes the provisions of Section 43 (1) 
(a) within a period of one year then, 
in my view, the tenant could be said to 
have exercised his right of purchase 
within one year as contemplated by Sec- 
tion 50. By the very nature of the pro- 
ceedings which is contemplated by Sec- 
tion 43. it is impossible that the entire 


proceedings or even making of an appli- 


cation could in certain cases be made 
within a period of one year from the 
commencement of the tenancy. It would 
be enough if the first step to exercise 
the right of purchase, namely, the serv- 
ing of a notice under Section 43 (1) (a) 
is served within one year in case a 


tenant wants to exercise the right which. 


is given to him.under Section 50 of the 
Tenancy Act. 


Since the tenancy was created by 
the landlord for the first time from the 
agricultural year 1964-65 then as found 
by the Revenue Tribunal the tenant 
should have exercised his right of -pur- 
chase as required by Section 43 (1) (a) 
within the period of one year and the 
application made on 17-11-1965 was also 
obviously beyond the prescribed period. 
The tenant was, therefore, clearly not 
entitled to statutory ownership as con- 
templated by Section 50 of the Tenancy 
Act. Special Civil Application No. 2 of 
1970 must, therefore, stand rejected. 


17. It is now necessary to decide 
whether the Tribunal was justified in 
holding that the tenant was not entitl- 
ed to make an application under Sec- 
tion 36 (1). The Tribunal has taken the 
view that the tenant having forfeited his 
right under Section 50 had no right to 
continue. in possession and consequently 
he was not entitled to make an applica- 
tion seeking restoration of possession. 
This view is sought to be supported both 
by Mr. Karekar and Mr. Deshpande and 
as already stated it is their contention 
that since the land is deemed to have 
been surrendered fictionally under Sec- 
tion 43 (14-A) the tenant became a tres- 
passer and he could be ousted under Sec- 
tion 120 (c) of the Tenancy Act, and 
since he ceased to be a tenant neither 
was any application by the landlord 
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under Section 36 (2) necessary nor was 
the ex-tenant, according to them. entitl- 
ed to apply for restoration of possession 
under Section 36 (1) of the Tenancy Act, 


18. It is difficult to accept the 
argument that as a result of the opera- 
tion of sub-section (14-A) of S. 43 the 
tenant..was intended to be treated as a 
trespasser by the provisions of the 
Tenancy Act. It cannot be disputed that 
where a tenancy was created after 1-4- 
1963 there was no express provision in 
the Act which enabled the landlord to 
terminate the tenancy of the tenant 
The provisions of Section 9 of the 
Tenancy Act provide that no tenancy of 
any land shall be terminated merely on 
the ground that the period fixed for its 
duration whether by agreement or other- 
wise has expired. The effect of the pro- 
visions of Section 9 and the absence of 
any provisions enabling the landlord to 
terminate the tenancy would have been 
that the tenant would have continued 
indefinitely in the capacity of a tenant 
in possession of the land with no remedy 
to the landlord to obtain possession or 
to terminate his tenancy. The scheme of 
Chapter III of the Tenancy Act appears 
to be that except for some exempted 
tenants statutory rights of ownership had 
to be vested in the tenants at some point 
of time or the other. Under Section 46 
this date was Ist April 1961; under Sec- 
tion 49-A this date was put as Ist April 
1963 and in case of tenants to whom Sec- 
tions 46 and 49-A applied and where cer- 
tain proceedings for termination of 
tenancy were pending these dates of sta- 
tutory ownership were postponed. But 
one object which is apparent in the pro- 
visions of Chapter III is that either the 
landlord exercises his right of resumption 
and takes possesslon of land or in cases 
where he fails to exercise such a right 
or becomes unsuccessful in terminating 
the lease prior to 1-4-1963 the ownership 
is transferred to the tenant. Generally 
the Tenancy Act does not contemplate 
that the relationship of the landlord and 
tenant will continue to exist for an in- 
definite period of time. In the case of 
a tenancy created or restored after 1-4- 
1963 the legislature did not.contemplate 
continuance of relationship of landlord: 
and tenant beyond one year from the 
commencement or restoration of tenancy 
as the case may be. It is in the light 
of this scheme of the Act that the appli- 
cability of Section 43 (14-A) to a case 
covered by Section 50 will have to be 
considered. If there was no provision 
enabling the landlord to terminate the 


. tenancy whether. on the ground of per- 


sonal cultivation or otherwise in the case 
of a tenant whose tenancy is created after 
1-4-1963 and if one of the objects of Sec- 
tion 50 of the Tenancy Act was not to 
permit landlord-tenant relationship to 
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continue beyond a year in the case of 
a tenancy created or restored after 1-4- 
1963 then the legislature had provided by 


making the provisions of 8.43 (14A) apm. 


plicable to a case covered by Sec. 50 to 
bring about termination of tenancy by 
providing for a fictional surrender. Sur- 
render is one of the recognised modes of 
termination of tenancy, but it contem- 
Jates acceptance of possession by the 
dlord when the tenant surrendets it. 
A mere yielding up of an interest by 
the tenant in favour of the landlord un- 
less the landlord accepts possession ce 
not bring about termination of 
A voluntary surrender of land by ihe 
tenant was obviously impossible in each 
case at the end of one year of tenancy 
and it was, therefore, that the legisla- 
ture introduced a deeming fiction . by 
which on the failure of the tenant. to 
exercise his right of purchase the land 
was deemed to have been surrendered to 
the landlord. -The purpose of the deem- 
ing fiction obviously was to bring about 
the effect of termination of. tenancy’ by 
deeming that a tenant: had surrendered 


the land. Beyond bringing about this’. 


result of termination of tenancy by a 
fictional surrender though actually the 
land continues to be in possession of the 
tenant there does not appear to be any 
other purpose. of introducing the fiction 
‘that land must be deemed to have been 
surrendered to the landlord. But for 
this there could not be any other way 
of bringing about an end to the relation- 
ship of landlord and tenant. The question 
as whether on account of-this fiction it 
necessarily follows that the tenant be- 
comes a trespasser. Shri Deshpande con- 
tended that when the legislature has 
provided that the land must be deemed 
- to have been surrendered to the landlord 
it must be held that the land must be 
deemed to be in possession of the land- 
-Jord, the tenant was not éntitled to be 
in possession, and therefore, the tenant 


was a trespasser, 


19. Now. there Is no doubt that 
the effect of the ' fiction introduc- 
ed in sub-section (14-A) of Section 43 


is that the land must be said to have 
been surrendered to the landlord by the 


tenant and the landlord must be said to. 


have accepted ‘the surrender. but mere- 
ly on this it does not necessarily follow 
that the person in possession becomes a 
trespasser, There are several provisions 
In the Tenancy Act which refer'to the 
tenant whose tenancy ‘has been terminat- 
ed as a ‘tenant’. These provisions were 
considered by a Full Bench of this court 
in Madhao v. Maharashtra Revenue Tri- 
bunal, Nagpur, 1970 Mah LJ 991 = (AIR 
1971 Bom 106) (FB). In paragraph 17 of 
the judgment the Full Bench has refer- 
red to ‘the provisions of Sections 19, 29, 
36. 57-B (2)-and 36 (2) of the Tenancy 





Govinda Zibla v, Udhao (Chandurkar J.) 


ALR 


Act. The Full Bench was considering 
the question whether in a case where a 
tenant has surrendered his tenancy under- 
Section 20 of the Tenancy Act, an order 
under Section 36 as contemplated by 
Section 36 (2) was necessary, to be ob- 
tained before the landlord took posses- 
sion. A similar argument was advanced 
in that case and it was contended that 
where beri is terminated by surren- 
der and - it is verified then the person 
who was folding the land ceased to be 
a tenant. and therefore.. possession can 
be taken from him without an order of 
Tahsildar. - This argument was repelled 
and it was held that even in a case where | 
a tenancy was terminated an order of 
a Tahsildar was’ necessary benua the 
person was still referred to as a tenant 
by the Tenancy -Act. There is no rea~- 
son to take a different view with regard to 
the provisions of Section 43 (14-A) be- 
cause it will appear from the provisions 
of sub-section (10) of Section 43 that 
even after the purchase has become in- 
effective the person in possession has 
been referred to as the tenant in the 
Act. Sub-section (10) of Section 43 pro- 
vides that in the event of failure of re- 
covery as arrears of land revenue under 
sub-section (9) the’ purchase shall not be 
effective and the amount deposited by the 
tenant shall be refunded to -him after. 
deducting the rent due from him for the. 
period. Then there is sub-section’ (12) 
which says that where any purchase ‘of 
land becomes ineffective the landlord. 
shall be entitled to recover from - the 
tenant the rent of the land as if the 
land had not been purchased and the 
rent due, if not paid within the period 
or extended period referred to in sub- 
section (13), shall be recovered from the 
tenant as an arrear of land revenue and 
paid to the landlord.. Thus even in a 
case where a purchase becomes ineffec- 
tive the person in possession is referred 
to as the tenant and there is an oo 
liability on him to pay rent. In .sub-. 
section (14-A) itself a person failing to 
exercise his right of purchase is reférred 
to as‘a tenant. Sub-section (14-A), comes 
into operation after the tenant has fail-. 
ed to exercise his right of purchase, and 
therefore. provides for a set of events 
subsequent to the last day before which 
he must exercise his right of purchase. 
Even in such a provision the person is 
referred to as a tenant, 


20. The purpose of the fiction In 
Section 43 (14-A) was only to bring 
about termination. of tenancy by surren- - 
der for which otherwise actual delivery 
of possession would have become neces- 
sary, but in view of the fiction it was 


no longer necessary. The person who ~ 


continued to be in possession would stil! 
continue to be lawfully in possession un- 
he is dispossessed by an order of the 
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` Yahsildar under Section 36 (2) of the 
Tenancy Act. The landlord does not 
cease to be a landlord and the tenant 
whose tenancy was terminated was still 
described by the Tenancy Actas a 
tenant and in view of the plenary pro- 
vision in Section 36 (2) that save as 
otherwise provided in sub-section (3-A), 
no landlord shall obtain possession of 
any land, dwelling house or site used for 


any allied pursuit held by a tenant ex- | 


cept under an order of the Tahsildar the 
landlord has no right to obtain posses~ 
sion privately, 


21, There is another reason why 
ft should be improper to hold that the 
landlord need not approach the Tahsil- 
dar for an order for possession. In a 
given case a landlord may not be entitl- 
ed to the whole or any part of the 
Hand in respect of which the statutory 
surrender had operated. An enquiry is 


required to be made whether any part- 


of the land becomes surplus land. The pro- 
per forum for making such an enquiry is 
the Tahsildar and the proceeding in which 
such an enquiry could be made is the 
proceeding initiated by the landlord ask- 
fing for possession, The provisions of 
Section -120 (C) are by themselves of a 
summary nature and if a detailed enquiry 
ig contemplated by provisions of Section 
21 (1) and (2) then that enquiry could 
only be made by the Tahsildar. If the 
construction canvassed on behalf of the 
landlord is accepted then there will be 
no forum in which the enquiry contem~ 
plated by Section 21 (1) and (2) could be 
made. It is not, therefore, possible for 
me to accept the contention that because 
of the fiction in sub-section (14A) of Sec- 
tion 43 the tenant becomes a trespasser 
and no order for possession ig necessary 
under Sec, 36 (2) of the Tenancy Act. 


22. In the instant case the land- 
ford has admittedly taken possession 
without an order of a Tahsildar. The 
tenant has, therefore, been evicted in 
contravention of sub-section (2) of Sec- 
tion 36 because he was entitled to con- 
tinue in possession till he was evicted by 
ae order of the Tahsildar under sub-sec- 


tion. (2) of Section 36. He was, there~. 


fore, clearly entitled to maintain his ap- 
plication for restoration of possession 
though his tenancy stood surrendered by 
virtue of Section 43 (14-A) of the 
Tenancy Act. It is not, oe possi- 
ble to sustain the taken by the 
. Tribunal that merely because he had fail- 
ed to exercise his right of purchase with- 
fn the period of one year as prescribed 
by Section 50 he had lost the right to 
- continue in n. The order of the 
Tribunal rejecting the application under 
Section 36 (1) must, therefore, be quash- 
ed and it must be held that the tenant 
having been dispossessed in contravention 
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of Section 36 (2) of the Tenancy Act 
was entitled to restoration of possession. 
Special Civil Application No. 3 of 1970 
which arose out of the application for 
restoration of possession is, therefore, 
allowed, 
. 23 In the circumstances of the 
case there will be no order as to costs 
in b both the Special Civil Applications, 


Appeal allowed, 
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MODY AND KEAN, JJ. 
Alitsingh, Petitioner v, The State of 
ashtra and others, Respondents. 


Special Civil Appln. No. 377 of 1969, 
D/- 16-11-1970. 


(A) Land Acquisition Act (1894), Sec- 
tions 4, 6 and: 55 — Maharashtra Rules 
under Section 55, Rule.1 — Publication 
of Notice under Section 4 (1) — Rule 1 
directing individual service of such no- 
tice is mandatory — Non-service of such 
notice renders notification under Sec. 6 
invalid. 


Service of individual notice contem- 
plated by Rule 1 must stand on the 
same footing as the other two modes of 
publication mentioned in Section 4 (1) 
and it is therefore. mandatory and not 
merely directory. All the said three 
forms of publishing the notification under 
Section 4 are a pre-condition to the issue 
of a notification under Section 6. The 
non-service of an individual notice as 
contemplated by Rule 1 would render 
the notification issued under Section 86 
invalid because it would not give proper 
opportunity to the person interested to 
urge his objections as contemplated by 
Section 5-A. (Para 7) 

The correct stage. at which the ob- 
ffections under the provisions of Sec. 5-A 
are to be urged is before the notification 
under Section 6 is Issued. The petitioner 
had no opportunity to do so for want 
of service of an individual notice upon 
him. The mere fact that the petitioner 
did urge those objections and was heard 
after the notification was issued under 
Section 6 would not prevent the notifi- 
cation under Section 6 being held in- 


(Para 8) 
(B) Land Acquisition Act (1894), Sec- 
tions 4 and 6 — Notification under Sec- 
tion 6 vis-a-vis petitioner’s land declar- 
ed invalid for non-service of individual 
motice under Section 4 — Efficacy of Sec- 
tion 4 oe as regards that land 
is exhausted and no further notification 
under Section 6 can be issued on its 
basis. AIR 1966 SC 1593,- Applied. 

(Paras 9, 10) 
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Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 1593 (V 53) = 
1966-3 SCR 557, State of Madhya 
Pradesh v. Vishnu Pd. Sharma 8 
C. G. Madkholkar, for Petitioner; P. 
G. Palshikar, Asstt. Govt. Pleader, for 
Respondents ‘Nos. 1 to 4. 


MODY, J.:— This is a petition pray- 
ing for a writ under Article 226 of the 
Constitution of India quashing certain 
notifications issued under’ Sections 4 and 
6 of the Land Acquisition Act, 1894 
(hereinafter referred to as the Act). The 
State of Maharashtra the Commissioner, 
Nagpur Division, the Collector, Chanda 
and the Special Land Acquisition Officer, 
Chanda are the respondents. 


2. The petitioner by a purchase- 
deed purchased a land kKhasra No. 198/1 
of Ballarpur, taluka and district Chanda 
admeasuring 2.45 acres from’ one Sada- 
shiv Krishnaji Khanke. The deed is 
dated 29th January 1966 and it was re- 
gistered on the same day.. On the same 
day. the petitioner gave intimation of his 
purchase to the Patwari of Ballarpur to 
effect mutation entries. It is stated in 
the petition and not denied in the coun- 
ter-affidavit that such a mutation entry 
was made towards the end of 1967, the 
exact date is not mentioned, but we are 
informed across the Bar was 16th Nove 
a 1967. 


A notification under Section 4 


of De Act was published in the Maha-` 


rashtra Government Gazette dated 1-2- 
1968 for acquisition for the public pur- 
poses mentioned in the notification. 
Amongst the lands sought to be ac- 
quired by the notification were 47.250 sq. 
ft. out of the petitioner’s said land bear- 
ing khasra No. 198/1. On 22nd August, 
1968, a notification was published in the 
Maharashtra Government Gazette under 
Section 6 of the Act and amongst the 
lands acquired thereunder and the lands 
mentioned therein were 47.045 sq. ft. out 
of the titioner’s land bearing khasra 
No. 198). In the second week of Nov- 
ember 1968, the petitioner received a 
notice from the Special Land Acquisi- 
tion Officer, respondent No. 4, which 
states that it is a notice under clause (8) 
of Section 9 of the Act: The notice 
bears no date. It gave notice to the 
petitioner to appear before the fourth 
respondent on 26th November 1968. It is 
the petitioner’s case that it was from 
this notice that the petitioner came to 
know for the first time about the said 
acquisition proceedings in respect of his 
said land. The petitioner appeared be- 
fore the fourth respondent in pursuance 
of the said notice and raised various 
contentions. One of such contentions was 
that he had received no notice or an 
individual notice after the notification 

under Section 4 was issued and he had 
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therefore been unable to raise objections 
as contemplated by Section 5-A of the 
Act and that the notification under Sec- 
tion 6 having been issued in such cire 
cumstances was invalid. 


4. The petitioner has raised seve+ 
ral contentions in the petition in support 
of his case that the notifications under 
Sections 4 and 6 are invalid. At the 
hearing, the petitioner has, however, 
confined his case to one argument. That 
argument is that it is compulsory that 
an individual notice should have been 
served on the petitioner, that no such 
notice was served on him, that the peti- 
tioner, therefore, got no opportunity 
whatsoever to raise objections as contem- 
plated by Section 5-A, that, therefore, 
the notification under Section 6A has 
not been validly issued and lastly that 
not only the notification under Section 6 
in so far as his land is concerned be 
set aside but that the notification under 
Section 4 also in so far as it affects his 
be quashed and set aside. 
In view of the fact that only this con- 
tention has been urged by the petitioner, 
it is unnecessary for us to refer, and we, 
therefore, do not refer, to the other facts 
and contentions contained in the petition 
and in the counter-affidavit filed on be- 
half of the respondents, It is stated in 
the counter-affidavit that the petitioner 
had urged all his contentions before the 
fourth respondent when he appeared in 
answer to the said notice under Sec. 9. 
It is, however, not disputed on behalf 
of the respondents that the objections 
which the petitioner can urge under 
Section 5-A could not In law have been 
urged at the stage when the petitioner 
appeared in answer to that notice under 
Section 9, that is, after the Section 6 
notification was issued. It is, not disput- 
ed that an opportunity to urge objections 
under Section 5-A must precede the 
publication of a notification under Section 
6 and that they cannot be urged after 
such a notification is issued. It is clear 
that the mere fact that the petitioner 
attempted to urge or in fact urged ob- 
jections which could have been urged 
under Section 5-A at the later stage after 
the Section 6 notification was issued, can- 
not prejudice the petitioner’s present 
contention about invalidity of the noti- 
fication under Section 6 on the ground 
of want of individual notice before the 
notification under Section 6 was issued. 
But what has to be decided is whether 
it was obligatory to serve the individual | 
notice on the petitioner as canvassed 
the petitioner (1) before the notification 
under Section 6 was issu 


5. In paragraph 9 of the counter=™ 
affidavit. it has been stated: 


“It is submitted that the record-of+ 
right was not corrected till 28-8-1967, on 
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which date, its copy was supplied by 
Patwari. Notice was then issued to the 
petitioner and his objections were duly 


considered by respondent No. 4, as stat- _ 


ed hereinbefore.” 

It may be noted that an extract 
from the relevant record-of-rights as an- 
nexed as annexure R-1 tothe counter-affi- 
davit shows the nameof the petitioner’s 
vendor Sadashiv Krishnaji and not that of 
the petitioner against the land with which 
we are concerned in this petition It 
should, however, be noted that under the 
signature of the Patwari “S. S. Dhakate” 
who certified the extract, there appears 
the date ‘“28-8~-1967”". which is the date 
on which the Patwari issued the certi- 
fled copy of the extract and it is this 
date which is referred to in paragraph 9 
of the counter-affidavit. The words “no- 
tice was then issued to the petitioner” 
are capable of creating a little misunder- 
standing because of the use of word 
“then”. The notice here referred to was 
not issued shortly after 28th August, 
1967. Mr. Palshikar, the learned coun- 
sel for the respondents, stated that the 
reference to the notice here was to the 
said notice under Section 9, which was 
received by the petitioner in the second 
week of November 1968. The mutation 
entry was already made as stated ear- 
lier. towards the end of 1967. 


6. The contentions urged on be- 
half of the petitioner divide themselves 
into three groups as under: 

(i) to give an effective opportunity 
to the petitioner to be heard under Sec- 
tion 5-A of the Act. service on the 
petitioner of an individual notice of the 
notification under Section 4 was manda- 
tory but that in this case, although the 
said purchase-deed in favour of the peti- 
tioner was not only registered but the 
necessary mutation was effected in the 
record-of-rights long prior to the issue 
of the notification under Section 4. no 
such individual notice of the Notifica- 
tion under Section 4 was served on the 
petitioner. 


(ii) service of such individual notice 
on the owner of the land sought to be 
acquired being a pre-requisite to the 
issue of a notification under Section 6, 
the result is that if such individual no- 
tice is not served, the notification under 
Section 6 is invalid. 

(iii) if the notification under Sec. 6 
jis invalid. the efficacy of the notifica- 
tion under Section 4 on which the for- 
mer is based gets exhausted, and no 
second or further notification under Sec- 
tion 6 can be issued on the basis of the 
- game notification under Section 4. 
Sub-section (1) of Section 4 provides: 

“Whenever it appears to the (appro-~ 
priate Government) (or the Commissioner) 
that land in any locality (is needed or) 
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is likely to be needed for any public 
purpose, a notification to that effect shall 
be published in the Official Gazette. and 
the Collector shall cause public notice 
of. the substance of such notification to 
be given at convenient places in the said ` 
locality.” 


Tt is clear that what sub-section (1) 
of Section 4 requires is that the notifi- 
cation under the sub-section must, first- 
ly be published in the Offcial Gazette 
and, secondly, the Collector must cause ` 


- public notice of the substance of such 


notice to be given at convenient places 
in the locality in which the land intend- 
ed to be acquired is situate. 
Sub-section (1) of Section 5-A provides: 
“Any person interested in any land 
which has been notified under Section 4, 
sub-section (1), as being needed or like- 
ly to be needed for a public purpose or 
for a Company may. within thirty days 
after the issue of the notification, ob- 
ject to the acquisition of the land or of 
on, land in the locality. as the case may 
e.” 


Neither Section 4 nor Section 5-A 
contains any provision for the service of 
an individual notice on any person inter- 
ested in the land sought to be acquired 
by a notification issued under Section 4. 
However., the relevant part of sub-sec- 
Hon (1) of Section 55 of the Act pro- 
es: 


“The (appropriate Government) shall 
have power to make rules consistent with 
this Act for the guidance of officers in 
all matters connected with its enforce- 
ment and may from time to time alter 
and add to the ruleg so made.” 


As appearing from the Manual of 
Land Acquisition for State of Bombay, 
written by F. G. Hartnell Anderson and 
published by the Government of Maha- 


‘rashtra in the-edition of 1970, the State 


Government has framed certain Rules in 
respect of Section 5-A in exercise of the 
powers so conferred by Section 55, Rule 
No. 1 of those Rules provides as under: 


` “Whenever any notification under 
Section 4 has been published but the 
provisions of Section 17 have not been 
applied; and the Collector has, under 
Section 4 (1) issued notice to the parties 
interested; and on or before the last day 
fixed by the Collector in those notices 
in this behalf any objection is lodged 
under: Section 5-A (2): Firstly. the Col- 
lector shall record the objection in his 
proceedings; secondly, the Collector shall 


consider whether the objection is admis- 


sible according to these rules.” 


7. This R. 1 forms part of the sta- 
tutory Rules made by the State Govern- 
ment in exercise of the statutory power 
delegated to it under Section 55 (1). Thej- 
Rules are framed for the guidance of the 
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officers as stated In Section 55 (1). The 
Rules, therefore, have the force of law. 


The provision in the said Rule 1 that 
“the Collector has under Section 4 (1) 
issued notices to the parties interested’ 
clearly indicates that for the purpose of 
giving an adequate opportunity to the 
owner of land in respect of. which a 
notification under Section 4 (1) has been 
issued notice must be given to him as a 
“party interested” in that land. In other 
‘lwords, this provision for giving an 
individual notice to the owner or other 
party interested in the land, contained in 
Rule 1 is by the Rule made an additional 
mode of pub the notification under 
Section 4 It is in addition to the -pub- 
lication in the Official Gazette and the 
publication by the Collector as required 
under sub-section (1) of Section 4 and 
all these three kinds of publications stand 
on an equal footing. The additional pro- 
vision of publication as required by R. 1 
is obviously required to be made for 
obvious reasons. Acquisition of land 
under the Act is for public good. and 
in the public interest and the owner of 
land even if unwilling to part with it, 
is compelled by legislation to part with 
it. It is to provide him a fair opportu- 
nity to urge his objections under Sec- 
tion 5-A. Rule 1 provides that an indi- 
vidual notice must be given because a 
general public notice as provided under 
Section 4 (1). though it would amount to 
a constructive notice to the owner, was 
not thought to be enough or fair as it 
may not in fact come to the notice of 
the owner. Mr. Palshikar, the learned 
counsel for the respondents, did not dis- 
pute that this rule does require indi- 
vidual notices to be served on all per- 
sons interested in the land covered by 
the notification under Section 4 at the 
date of such notification. He, however, 
contended that this provision is only 
directory and not mandatory with 
lovin that even if a person interested 
in the land happens not to have been 


served with such an individual notice, it: 


would not invalidate the notification 
under Section 6 issued thereafter. He 
did not dispute, that the non-publication 
in the Official Gazette and by the Col- 
lector as required under sub-section (1) 
of Section 4 would render the notifica- 
tion under Section 6 invalid. In our 
view, because the effect of the publica- 
tion of the notifications under Sections 4 
and 6 would be to compulsorily deprive 
the owner of his land even against his 
will, the requirement of the Rule of ser- 
vice of individual notice contemplated 
by the said Rule 1 must stand on the 
same footing as the other two modes 
of publication mentioned in sub-sec, (1) 
df Section 4 and it is, therefore, manda- 
tory and not merely directory. All the 
_isaid three forms of publishing the notifi- 
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cation under Section 4 are a pre-condition 
to the issue of a notification under Sec- 
tion 6. The non-service of an individual 
notice as contemplated by Rule 1 woul 
render the notification issued under Sec- 
tion 6 invalid because it would not gi 
proper opportunity to the person inter- 
ested to urge his objections as contem: 
plated by Section 5-A. 


8. In the case before us, it fs 
common ground that no individual notice 
as contemplated by Rule 1 was served 
upon the petitioner before the notifica- 
tion under Section 6 was issued. Con« 
siderable time prior to the issue of the 
notification under Section 4 the purchase« 
deed in favour of the petitioner was nof 
omy registered but a mutation entry was 
made in the record-of-rights against the 
land with which we are concerned m 
this petition. What appears to have hap- 
pened is that for a considerable time 
after the mutation entry was effected, it 
was not brought to the notice of the 
authority concerned and that for want of 
inquiry in that behalf the officer who 
issued the notification under Section 4 
did not know that the petitioner had 
purchased the land. The result was that 
an individual notice was in fact served 
ag required by Rule 1 but it was serv~ 

on the vendor who was no longer 
interested in the land after he effected 
the sale-deed in favour of the petitioner. 
As a matter of fact at the date of such 
service the vendor himself was dead and 
the notice was accepted by the son of 
But whatever be the reason 
why such an individual notice was not 
served on the petitioner, the fact remains 

Palshikar 


` that he was not served 


pointed out that as a matter of fact, 
after the notification under Section 6 was 
issued, the petitioner did come to know 
of the acquisition proceedings and did 
urge all his objections including those ob~ 
jections which he could have urged under 
Section 5-A and that he was heard. In 
our opinion, the correct stage at which 
the objections under the provisions of 
S. 5-A are to be urged is before the noti- 
fication under S. 6 is issued. The peti- 
tioner had no opportunity to do so for 
want of service of an individual notice 
upon him, The mere fact that the peti- 
tioner did urge those objections and was 
heard after the notification was issued 
under Section 6 would not prevent the 
notification under’ Section 6 being held 
invalid. We, therefore, hold that the 
impugned notification under Section 6 


was invalid for want of individual no- 


tice contemplated by Rule 1 having been 
served upon the petitioner before such 
notification wag issued. 


9. The last contention of the peti- 
toner is that if the notification under 
Section 6 is held to be invalid, it must 


- Judgment of the Supreme 


ne ea 
be declared that the notification under 
Section 4 has exhausted itself and is not 
available. for the issue of any second or 
subsequent notification under Section 6 
based upon the oe notification under 
Section 4 In this connection, reliance 
has been placed by Mr. Madkholkar. the 
learned counsel for the petitioner, on the 
Court in the 
State of Madhya Pradesh v. Vishnu Pra- 
sad Sharma, AIR 1966. SC 1593. In that 
case after a notification was issued under 
Section 4 of the Act, successive notifica- 
tions were issued from time to time 
under S. 6 in respect of different pieces of 
lands covered by that notification under 
Section 4 and the validity of the noti- 
fications under Section 6 subsequent to 
the first notification under Section 6 was 
under challenge. The Supreme Court in 
its Judgment considered various relevant 
provisions of the Act and a majority 
of the Court held that after the first 
notification was issued under Section 6, 
the efficiency of the notification under 
Section 4 was exhausted and no subse- 
quent notification could be issued under 
Section 6 in respect of any land al- 
though it may fall under the notification 
issued under Section 4 and that such fur- 
ther and subsequent notifications were in- 
valid. We reproduce below some mate- 
rial portions from that judgment of the 
majority of the Bench. 


“It seems to us clear that once a 
` declaration under Section 6 is made, the 
notification under Section 4 (1) must be 
exhausted for it has served its purpose. 
There is nothing in Sections 4. 5-A ‘and 6 
to suggest that Section 4 (1) is a kind of 
reservoir from which the Government 
may from time to time draw out land 
and make declaration with respect to it 
successively, If that was.the intention 
behind Sections 4, 5-A and 6 we would 
have found some indication of it in the 
language used therein. But as we read 
these three sections together we can only 
find that the scheme is that Section 4 
specifies the locality, then there may be 
survey and drawing of maps of the land 
and the consideration whether the land 
is adopted for the purpose for which it 
has to be acquired, followed by objecticns 
and making up df its mind by the Gov- 
ernment what particular land out of that 
locality it needs. This is followed by a 
declaration under Section 6 specifying the 
particular land’ needed and that in our 
opinion completes the process and the 
notification under Section 4(1) cannot be 
further used thereafter. At the stage of 
Section 4 the land is not particularised 
but only the locality is mentioned; at the 
stage of Section 6 the land in the locality 
js particularised and thereafter it seems 
to us that the notification under Sec- 
tion 4(1) having served its purpose ex- 
hausts itself. The sequence of evenis 


Aijitsingh v, State (Mody J.) 


-first 


[Pr. 9] ` Bom. 18% 


from a notification of the intention to 
Aen Ba Section 4(1)]-to the declaration 
under S, 6 unmistakably leads one to the 
Teasonable conclusion that when once a 
declaration under Section 6 particularis- 
ing the area out of the area in the loca- 
lity specified in the notification under 
Section 4 (1) is issued, the remaining non- 
particularised area stands automatically 
released, In effect the scheme of these 
three sections is that there should be 
a notification under Section 4(1) 
followed by one notification under Sec~ 
tion 6 after the Government has. made 
up ifs mind which land out of the loca~ 
lity it requires.” f 


In that case it was contended that where 
tba land is required for a small project 
and the area is not large, the Govern- 
ment may be able to make up its mind 
onca for all what land it needs. but 
whereas in that case the land was requir~ 
ed for a large project requiring large area 
of land, the Government may not be able 
to make up its mind all at once and it 
should, therefore. be held that issuance 
of successive notification under Section 6 


-based on the same notification under Sec- 


tion 4 was not invalid. The Supreme 
Court, however, observed as under: 


“It is urged however that where the 
land is required for a small project and 
the area is not large the Government 
mary be able to make up its mind once 
for all what land it needs, but whereas in 
the present case land is required for a 
large project requiring a large area of 
land Government may not be able to 
make up its a all at once. Even if it | 
be so there is nothing to prevent the 
Government from issuing another noti- 
fication under Section 4 followed by a 
notification under Section 6. As we have 
said before, the Government’s power to 
acquire land in a particular locality is 
not exhausted by issuing one notification 
under Section 4(1) followed by a notifica- 
tion under Section 6. The interpretation 
which has: commended itself to us there- 
fore does not deprive the Government of 
the power to acquire more land from the 
same locality if later on it. thinks that 
more land than what has been declared 
under Section 6 is needed. It can proceed 
to do so by a fresh declaration under Sec- 
tion 6. Such a procedure would in our 
opinion be fair to all concerned; it will 
be fair to Government where the prices 
have fallen and it will be fair to those 


` whose land is being acquired where the 


prices have risen. Therefore as we read 
these three sections we are of opinion 
that they are integrally and intimately 
connected and the Intention of the legis- 
lature was that one notification under 


“Section 4(1) should be followed by survey 


under Section 4(2) and objections under 
Section 5-A and thereafter one declara- 
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tion under Section 6. There is nothing in 
Sections 4, 5-A and 6 which supports the 
construction urged on behalf of the ap- 
pellant and in any case it seems to us 
that the construction which commends 
itself to us and which has been accepted 
by the High Court is a fair construction 
‘keeping in view the background to which 
we have referred. Even if two construc- 
tions were possible, which we think is 
not so. we would be inclined to the con- 
struction which has commended itself to 
us because that construction does not res- 
trict the power of the Government to 
acquire land at any time it deems fit to 
do and at the same time works fairly to- 
wards persons whose d is to be acquir- 
ed compulsorily”. . 


These observations have been made by 
the Supreme Court in a case which con- 
cerns issuance of successive notifications 
from time to time under Section 6 based 
upon the same notification under Sec. 4. 
The judgment is. therefore. of necessity 
concerning such a state of facts. In the 
case before us, only one notification under 
Section 6 was issued based upon the noti- 
fication under Section 4 We have held 
the notification under Section 6 to be in- 
valid but the above observations made by 
the Supreme Court in respect of succes- 
sive notifications under Section 6 do, in 
our opinion, apply with equal force to 
the facts as existing in the case before us 


because the reasoning and the ratio ap- 


pearing in this judgment of the Supreme 
Court can apply to the facts before us. 
Even an invalid notification under Sec- 
tion 6 would exhaust the efficacy of the 
notification under Section 4 on which it 
is based. We, therefore, uphold the peti- 
tioner’s contention and hold and declare 
that as the notification under Section 6 
had in fact been issued. though it has 
been held by us to be invalid. the efficacy 
of the notification under Sec. 4 has been 
exhausted and no second or further noti- 
fication can be issued on the basis of the 
said notification under Section 4. We, 
however. want to make one thing clear. 


The notification under Section 6 relates | 


to lands other than the land of the peti- 
tioner with which this petition is con- 
cerned. .Our judgment and declaration is 
confined only to the land of the petitioner 
and our judgment and declaration in no 
way relates to or concerns the other lands 
mentioned in the said notification under 
Section 4. 


10. We, therefore, declare the 
notification under Section 6 in so far as it 
relates to the petitioners land khasra 
No. 198/1 of Ballarpur to be ilegal and 
set it aside to that extent. We further 
declare that the efficacy of the notifica- 
tion under Section 4 in so far as it relates 
to the petitioner’s said land has béen ex- 
‘jhausted and no 





Ratnaprabhabaf v. Sheshrao (Padhye J.) 


further or subsequent ` 


” A.LE. 
notification under Section 6 can be issued 
on the basis of the said notification under 
Section 4. As the costs must follow the 
event, we order the respondents to pay 
the petitioner’s costs of this petition. 

Petition allowed. 
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Ratnaprabhabai, Applicant v. Shesh- 
rao Shankarrao Bhore, Opponent. 


Civil Revn. Appln. No. 32 of 1068... 
D/- 15-11- 071, ‘from order of S. 
Phatak. Civil J. Sr. Division. DE 
D/- 19-12-1967. 


Hindu Marriage Act (1955), S. 9 — 
Restitution of conjugal rights — Petition 
for — Burden of proof. 

The initial burden to prove the 
allegation on the basis of which a decree 
for restitution of conjugal right is sought 
is on the petitioner who comes to the 

urt. (Para 4) 


If the petitioner were not to lead 
any evidence, then the petitioner would 
not be in a position to get any relief from 
the Court because the Court has to be 
satisfied of the truth of the statements 
made in the petition and he cannot be 
satisfied of the truth of the statements in 
the petition. unless the petitioner leads 
some evidence to show that the state- 
ments made by him are truthful. Sec- 
tion 23 makes it further clear that the 
Court has to be satisfied that the ground 
for granting the relief exists and this is 
so whether the proceeding ig defended or 
not. (Para 4) 


The initial burden thereafter: will 
shift to the opponent who shall have to 
establish that it was not that party who 
has withdrawn from the society of the 
other and that if he or she has so with- 
drawn, it was for reasonable excuse, 
which again, may be rebutted by the 
petitioner. A mere admission by the op- 
ponent that he or she is living away from - 
the petitioner would not entitle the peti- 
tioner to get a decree straightway, as 
mere staying away would not amount to 
withdrawal from the society. (Para 4) 

M. S. Choudhary, for Applicant; 
R. N. Deshpande. for Opponent. 


ORDER:— The opponent had filed a 
petition in the Lower Court under Sec- 
tion 9 of the Hindu Marriage Act for res- 
titution of conjugal rights alleging that 
the applicant had without reasonable ex- 
cuse withdrawn from the society of the 
opponent. The applicant opposed the 
said petition and filed her written state- 
ment alleging. inter alia, that she was 


BP/BP/A801/72/GKC 





1972 i 
treated cruelly by the opponent and was 
driven out of the house and was deserted. 


On these pleadings, the learned trial 
Judge initially framed the following issue: 


"Whether the petitioner proves that 
the respondent has withdrawn from the 
gociety of the petitioner without reason- 
able excuse.” 


The parties went to trial on this issue 
and the case was fixed for evidence on 
20-12-1967. Before the commencement of 
the evidence the opponent filed an ap- 
plication for recasting the aforesaid issue 
and wanted the issue to be framed in 
these terms: 


“Whether the respondent proves that 

she had reasonable excuse to withdraw 
from the Society of the petitioner?” 
This application was granted by the 
learned trial Judge, as according to him, 
the petitioner-opponent could not prove 
a negative fact and it was for the appli- 
cant-respondent to prove a positive fact, 
namely, that there was reasonable excuse 
for her for withdrawing herself from the 
society of the opponent-petitioner. He 
thus allowed the application of the op- 
ponent and directed the applicant-res- 
pondent to prove her case. This order is 
challenged in this revision application. 

2. The application for restitution 
of conjugal rights hag to be made under 
Section 9 of the Hindu Marriage Act, 
1955. It enables either the husband or 
the wife to make an application -for res- 
titution of conjugal rights who alleges that 
the other party without reasonable excuse 
has withdrawn from the society of the 
other. On such an application being 
made. the Court has to be satisfied of the 
truth of the statements made in such peti- 
tion and on further finding that there is 
no legal ground’ why the application 
should not be granted, has to make a 


decree for restitution of conjugal rights.. 


Sub-section (2) of S. 9 limits the defences 
to be raised by the other side in answer 
to a petition for restitution of conjugal 
rights. These defences are limited to the 
grounds which can be urged for judicial 
separation under Section 10, or for nullity 
of marriage under Section 11, or for 
divorce under Section 13 of the Hindu 
Marriage Act. Section 23 enjoins on the 
Court to pass a decree if the Court is 
satisfied that any of the grounds for grant- 
ing the relief exists and the petitioner is 
not in any way taking advantage of his 
or her own wrong or disability for the 
purpose of such relief and satisfies the 
other conditions given in Section 23 and 
it is only in such a case, the Court can 
decree the claim. whether the proceed- 
ing is defended or not. 


3. Ordinarily, when a litigant 
comes to Court with certain allegations 
and claims a relief on the basis of these 
allegations, it is for him to substantiate 
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those allegations, before he can get a 
decree. Normally. therefore. the initial 
burden is on the plaintiff or the applicant 
who initiates the proceedings and the evi- 
dence given on behalf of the plaintiff or 
the applicant has then to be rebutted by 
the opponent. There may be cases where 
the burden may lie with respect to cer- 
tain issues on the opponent and then the 
plaintiff or applicant will have to rebut 
the evidence given on behalf of the op- 
ponent. There may be other cases where 
the burden may shift from one party to 
the other from time to time and there 
may also be cases where the initial bur- 
den, however slight it may be, rests on 
a particular party and then shifts to the 
opposite party. To me, the test to find 
out on whom the burden of proof Hes will 
be to see as to which party would fail if 
no evidence is let by other party. 


4, To me. it appears that this is a 
case where the initial burden, however 
slight, rests on the petitioner who comes 
to Court. If the petitioner were not to 
lead any evidence, then the petitioner 
would not be in a position to get 
any relief from the Court because 
the Court has to be satisfied of the truth 
of the statements made in the petition 
and he cannot be satisfied of the truth 
of the statements in the petition, unless 
the petitioner leads some evidence to 
show that the statements made by him 
are truthful Section 23 makes it further 
clear that the Court has to be satisfied 
that the ground for granting the relief 
exists and this is so whether the proceed- 
ing is defended or not. We may con- 
template a case where the petitioner 
comes to the Court with the allegation 
that the other party has without reason- 
able excuse withdrawn from his or her 
society and the other party is not repre- 
sented. In such a case without anything 
more, no decree could be passed in favour 
of the petitioner because merely by mak- 
ing the allegations in the petition, the 
Court will not be able to satisfy itself of 
the truth of the statement made in such 
application. Some prima facie evidence 
will have to be given by the petitioner to 
show. in the first place. that the other 
side has withdrawn from the society and 
in the second place, there was no reason- 
able excuse for the same. No doubt this 
first instance, is 
light inasmuch as the petitioner has only 
to show that the other side is not resid- 
ing with him or her for no fault of his 
or her and that there was no apparent 
reason for the other party to withdraw 
himself or herself from the society of the 
petitioner. This is the minimum which 
will have to be established by the peti- 
tioner in 4 case whether the proceeding 
is defended or not. Unless that is done, 
there will be no material for the Court 
to get itself satistied of the truth of the. 


a 
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statements made in the gence This is 
why I say that the initial burden will lie 
on the petitioner and: thereafter it will 
shift to the opponent who shall have to 
establish that it was not that party who 
hag withdrawn from the society of the 
other and that if he or she has so with- 
drawn, it was . for reasonable excuse, 
which again, may be rebutted by the peti- 
tloner. A mere admission by the op- 
ponent that he or she ig living away from 
_|the petitioner would not entitle the peti- 
*|tloner to get a decree straightway. as 
mere staying away would not amount to 
withdrawal from the: society. In this 
view the initial burden being on the peti- 
tioner, the issue as originally framed 
putting the initial burden on the peti- 
tloner was proper and’ the learned trial 
Judge was in error in recasting the issue 
as proposed by the opponent and throw- 
ing the initial burden on the applicant- 

respondent. 
5. The order of the lower Court 
dated 19-12-1967 is, therefore, set aside 
_and the issue as originally framed will be 
restored and the trial will proceed as if 
the initial burden was on the petitioner- 
opponent to prove his case. The revision 
thus succ and is allowed. The op- 
ponent will pay the costs of the applicant. 
Revision allowed, 
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Narendrakumar Bhogilal Shah, Ap- 
pellant v. State, Respondent. 
Criminal Appeal No. 22 of 1970, D- 
8-4-1971. 


(A) Bombay Rents, Hotel and Lodg- 
mg House Rates Control Act (57 of 1947) 

18(1)(3) — Sub-section (3) is couched 
A the form of proviso to sub-section (1). 


Sub-section (3) of S. 18 is couched in 
the form of a Proviso to sub-section (1) 
for. though sub-section (3) does not start 
with the words “Provided that”, it would 
read perfectly well, if those words are 
prefixed to it. Those words should be 
necessarily implied. A’ proviso to a sec- 
tion is not always an exception to the 
main part of it. It maybe a saving clause 
or in exceptional cases even a substantive 
provision itself, as when the substantive 
provision to which it is appended as a 
proviso deals with a different subject al- 
together. AIR 1961 SC 1596 & AIR 1968 
SC 59. TaS (1970) 72 Bom LR 351, 
Dissented from. (Para 3) 

(B) Bombay Rents, H el and Lodg- 
ing House Rates Control aa ey of 1947), 
S. 6 — Words ‘Premises ee ee 6 must 
be construed as including premises agreed 
to be let — (K-Ref:— Section 18(3) ). 
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Having regard to the fact that sub- 
gection (3) of S. 18 in terms deals with 
an agreement to grant a lease, the word 
let? in Section 6 cannot be so construed 
as to nullify sub-section (3) of S. 18 al- 
together. The only way to arrive at a 
harmonious construction of Section 6 and 

sub-section (3) of S. 18 which occurs in 

Part II with which Section 6 deals, is to 

construe the words ‘premises let’? in Sec- 

tion 6 as including premises agreed to be 

let for the purposes specified ae a 
ara 


(C) Bombay Rents, Hotel and Lodg- 
ing House Bates Control Act (57 of 1947), 
S. 18(3) — Words ‘shall include’ in sub- 
section (3) can be construed as meoanion 
‘shall be incorporated’ as a matter o 
their fair and ordinary meaning. 

` (Para 6) 

(D) Interpretation of Statutes — If . 
tbe only reasonable way of construing a 
penal section, without stretching its lan- 
guage is one which goes against the ac- 
cused, to so construe it will not violate 
the ‘rule of strict construction of penal 
Statutes. (Para 7) 


Œ) Bombay Rent, Hotel and Lodging 
House Rates Control Act (57 of 1947), Sec- 
tion 18(3) — Conditions of sub-section (3) 
are incorporated by operation of law in 
all construction loan agreements whether 
oral or in writing — Obiter, (Para 8) 


(Œ) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 1947), 
S. 18(3) — Provision in- sub-section (3) 
that agreement should be in writing and 
registered is equally one of the conditions 
specified in the sub-section, (Para 11) 


(G) Bombay Rents, Hotel and Lodg- 
ae House Rates Control Act (57 of 1947), 

18(3) (4) — Conditions listed in sub- 
akin (3) must be complied with — 
Breach thereof is offence under sub-sec- 
tion (4).whether agreement is written and 
registered, written and not registered or 
oral, unless reasonable excuse for non- 
compliance is proved. (Para 12) 


(H) Bombay Rents, Hotel and Lodg- 

ing House Rates Control Act (57 of 1947), 
18(3) (4) — Failure to provide for 
eras on building and on interest in 
land, in construction loan agreement —-— 
No offence under sub-section (4), 
: (Para 15) 


Cases Referred: Chronological Paras’ 


(1970) 72 Bom LR 351 = 1970 
Mah LJ ae Sulochana Ganpat 
v. Madan Dattatraya 3. 8. g 


(1968) AIR 1968 SC 59 (V 55)=— 
(1968) 1 ie 148, Commr. of 
Commercial Taxes, Board of Re- 

venue, Madras v. R. S. Jhaver -Z 

(1961) AIR 1961 Sc 1596 (V 48)=: 
(1962) 2 SCR 159, S. B. K. Of 
Mills v, Subhash Chandra if 
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(1960) A. O. Na 170 of 1959, D/- 
(1954) AIR 1954 SC 496 (V 41)= 

56 Bom LR 1206 = 1954 Cri LJ 

e Tolaram. v, State of aad TE 


US AIR 1953 Bom 347 (V 10 

55 Bom LR 366 = 1953 Cri LJ 

1445 (FB). Tolaram v. The State 3,7 
(1946) 1946 AC 278 = (1946) 1 All 

ER 255, Tonnan and North Eastern 

Rly. Co. Berriman 7 
{1940) 1940 ‘Ac 1014 = (1940) 3 All 

ER 549, Nokes v. Doncaster 

Amalgamated Collieries Ltd. 7 


N. A. Mody mn M. A. Kraan aya 
for Appellant; V. P. Tipnis, Hon, Asst, 
Govt. Pleader, for the State, 


. JUDGMENT:— This is an appeal filed 
by a former landlord against hig convic- 
tion under Section 18(4) of the Bombay 
Rent Act. 1947. for contravention of the 
provisions of Section 18(3) thereof, though 
he had been acquitted of the offence 
under Section 18(1) of the same Act, with 
which also he had been charged in the 
trial Court. The facts of the prosecution 
case are that complainant K. S. Ghaswalla 
agreed to pay to the accused. through a 
firm of booking agents employed by the 
accused, a sum of Rs, 5001/- as and 
way of a construction loan in respect of a 

Proposed to to be constructed 
the accused at Kandivli in Bombay, 
Under the said agreement the said G 
Wall Gis & bee te eee oe i 
No. 36 on the first floor of building No. 3 
fn the housing colony of which the same 
. ‘was a part. The said Ghaswalla paid to 
the accused various sums aggregating to 
Es. 4000/- towards the said sum of Rupees 
poô- payable by him. The agreement 


and was dated 16th of September 1966, 
but was not registered as required by 
Section 18 (3) of the Bombay Rent Act, 
1947. Under the said agreement, it was 
by necessary implication, though not in 
express terms, provided that the said 
building was to be completed on or before 
30th December 1967, but the said agree- 
ape did not contain any provision creat~ 
a charge on the said Building No. 3* 
DE, the interest of the accused in kisa 
land on which the said building 
erected as required by sub-section (3) of 
S. 18 of the Bombay Rent Act, 1947. The 
gald -agreement also contained certain 
other conditions to which, however, it is 
necessary to refer, but it may be 
stated that the said agreement clearly 
showed that the loan of Rs. 500 which 
Ghaswalla was to give to the accused, was 
to be given for the purpose of financing 
the erection of building No. 3 which was 
fo be constructed by the accused. The 


prosecution case is that the accused, how- - 
complete the said 


ever. failed to te building 
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by the stipulated date viz, 30th December 
1967 and that he has in fact not yet -com- 
pleted the same and given possession to 
Ghaswalla of the flat allotted to him, The 
accused was, therefore, charged under 
Section 18(1) and Section 18(4) of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, and was tried for 
the said offences by the learned Presi- 
dency Magistrate, 23rd Court. Esplanade, 
Bombay. who convicted him of the of- 
fence under Section 18(4) of the said Act 
and sentenced him to a fine ofRs, 500/-,- 
but acquitted him of the offence under 
Section 18(1) of the ald Act in view of 
the decision of the Supreme Court in the 
case of Tolaram v. State of Bombay. (56 
Bom LR 1206) = (AIR 1954 SC 496), It 
is from the order convicting him of the 
offence under Section 18(4). that the ac- 
cused has preferred the present appeal. 


2. Several interesting questions 
relating to the construction of Section 18 
of the Bombay Rent Act, 1947, arise in 
this appeal and it would, therefore, be 
convenient at the outset to set out the - 
substance of that section. Sub-section (1) 
of S. 18 makes it an offence for a landlord 
to receive any fine, premium or other like 
sum or deposit or any consideration other 
than standard rent or the permitted in- 
creaseg in respect of the grant, renewal 
or continuance: of a lease of any premises 
or for the trarisfer of a lease”. Sub-sec- 
tion (2) of that section provides for the 
recovery of any fine, p um or other 
sum or deposit paid by the tenant to the 
landlord in violation of sub-section (1). 
Then come sub-sections (3) and (4), with 
which I am directly concerned in this ap- 
peal and I would, therefore, prefer to 
quote the same verbatim. These sub- 
sections are in the following terms: 


*(3) Nothing In this section shall 
apply to any payment made under any 
agreement entered into before the first 
day of September 1940 or to any payment 
made by any person to a landlord by way 
of a loan, for the purpose of financing the 
erection of the whole or part of a residen- 
tial building or a residential section of a 
building on the land held by him as an 
owner. a lessee or in any other capacity 
entitling him to build on such land, under 
an agreement which shall be in writing 

and: shall, notwithstanding anything con- 
tained in the Indian Registration Act, 
ie be registered. Such agreement shall 
ter alia include the ae conditions, 
ae 


(1) that the Iandlord Is to Tet fo such 
person the whole or part of the building 
when completed for the use of such perm 
son or any member of his y; 


(2) that the rate of interest on such 
soan shall not be: less, Mhan Tour per cait, 
per anuma: 
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(3) that such loan shall be repayable 
by the landlord within a period of ten 
years from the date of the execution of 
the agreement or within a period of six 
months from the date of the termination 
of the tenancy by the landlord, whichever 
period expires earlier; 

(4) that the amount of the loan shall 
be a charge on the entire. building and 
the entire interest of the landlord in the 
land on which such building is erected; 
provided that if the loan has been ad- 
vanced by more than one person. all such 
persons shall, notwithstanding anything 
contained in any law for the time being 
in force, be entitled to a charge on the 
entire building and the entire interest of 
the landlord in such land rateably accord- 
ing to the amount of the loan advanced 
by each of such persons; 

(5) that the landlord shall use the 
amount of the loan for the purpose of 
erecting the whole or part. as the case 
may be. of the residential building and 
for no other purpose; and 


: (6) (a) that the erection of the build- 

ing shall be completed within a period of 
two years from the date of the execution 
of the agreement or if the agreements ex- 
ecuted are more than one, from the date 
of the execution of the first of such agree- 
ments: Provided that the said period of 
two years may be extended to a further 
period not exceeding one year with the 
sanction of the Collector; 


(b) that if the erection of the build- 
ing is not completed within the period of 
two years or within the extended period 
specified in the proviso to clause (a) the 
loan shall be repayable forthwith to the 
person advancing the same with interest 
at the rate of four per cent per annum. 


(4) If any landlord who has received 
a loan under an agreement in accordance 
with the provisions of sub-section (3). con- 
travenes, without any reasonable excuse 
any of the conditions specified in sub- 
section (3), such landlord shall, on convic- 
tion, be punished with imprisonment for 
a term which may extend to six months 
or with fine or with both”. 


It is not necessary for me to set the ex- 
planation to sub-section (4) of the said 
section. The prosecution case is that the 
accused has contravened sub-section (3) 
of S. 18 of the said Act in three respects, 
viz. (1) by failing to register the agree- 
ment dated 16th September 1966 (Exh. F) 
(2) by not creating a charge in respect of 
the said loan on building No. 3 in which 
the said Ghaswalla was allotted a flat and 
on the land on which it was to be erected; 
and (3) by not completing the said build- 
ing within the period of two years from 
the date of the execution of the said 
agreement dated 16th September 1966. 
Mr. N. A. Mody. who appeared on behalf 

of the accused, has contended that the 


Narendrakumar v. State (Vimadalal J.} 


« 


ALE 


conviction of the accused is erronaous on 
the following grounds: 


(1) As the Supreme Court has now 
laid in Tolaram’s case (56 Bom LR 1206) 
== (ATR 1954 SC 496) that sub-section (1) 
of S. 18 does not apply to an agreement. 
to grant a lease, but only applies to a 
present demise, and as sub-section (3) of 
that Section is worded only so as to be an 
exception to sub-section (1) thereof, there 
is nothing to which sub-section (3) can 
possibly apply; 


(2) Sub-section (3) of Sec. 18 cannot 
apply to an agreement to grant a lease 
because of the controlling provisions of 
Section 6 of the Act that Part II in which 
Section 18 occurs applies only to premises 
“let” for the purpose specifled therein, 
which must mean a present demise and 
not a mere agreement to let. and also .- 
because of the definition of the word 
“landlord” in Section 5 (3) thereof which 
is to the same effect; 


(3) Even if the view taken is that 
sub-section (3) applies to an agreement 
to grant a lease, the offence made punish-« 
able by sub-section (4) is only for con= 
travention without reasonable excuse of 
any of the conditions specified in sub- 
section (3), but no offence is created by 
sub-section (4), or by any other provi~ 
sion of the said Act, for not including 
the conditions of sub-section (3) in the 
agreement under which a construction 
loan is given to the landlord, or for not 
reducing that agreement into writing. on 
for not registering the same. 


3. I shall now proceed to con- 
sider the first contention of Mr. Mody 
and, in that connection, I must immedia~ 
tely refer to the decision of the Supreme 
Court in Tolaram’s case, 56 Bom LR 1206 
= (AIR 1954 SC 496) referred to above, 
The facts of that case were that the ap- 
pellants before the Supreme Court. who 
were landlords, were charged under Sec- 
tion 18(1) of the Bombay Rent Act, 1947, 
for receiving a sum of Rs. 2,400/- as pre~ 
mium or Pugree in respect of an agree- 
ment of a lease of Block No. 15 in a 
building under construction. The trial 
Magistrate found the appellants guilty 
and sentenced each of them to imprison~ 
ment and fine. The appeal by the con 
victed accused came up before a Division 
Bench of this Court. which referred it 
to a Full Bench and the Full Bench (55 
Bom LR 366) = (AIR 1953 Bom 347) (FB) 
took the view that the receipt of con- 
sideration for an executory agreement 
was within the mischief of Section 18 of 
the Act, and the appeal by the convicted 
accused was dismissed by the Division 
Bench in consequence of that view. The 
accused having filed an appeal to the 
Supreme Court, the Supreme Court allow- 
ed that appeal and held that the language 
of Section 18 (1) envisaged the existence 
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of a lease and payment of an amount in 
respect of that lease, and that the receipt 
of money by the appellant from the com- 
plainant in that case at the time of the 
oral executory agreement of lease was not 
made punishable under Section 18 (1) of 
the Act and was outside its mischief. The 
conviction of the appellants was. there- 
fore, set aside and they were ordered to 
be acquitted. In my opinion. sub-sec. (3) 
of S. 18 is couched in the form of a Pro- 
viso to sub-section (1). for, though sub- 
section (3) does not start: with the words 
“Provided that”, ‘it would read perfectly 
well, if those words are prefixed to it. 
In my opinion, those words should be 
necessarily implied and must be read into 
sub-section (3) by reason of the way. in 
which it has been framed by the legis- 
lature. A Proviso to a section. however, 
is not always an exception to the main 
part of it. It may be a saving clause or 
in exceptional cases even a substantive 
provision itself, as when the substantive 
provision to which it is appended as a 
Proviso deals with a different subject al- 
together. A reference may be made in 
this connection to two decisions of the 
Supreme Court in regard to the way in 
which a Proviso should be construed. 
The first of them is the decision of the 
Supreme Court in the case of S. B. K. Oil 
Mills v. Subhash Chandra, (AIR 1961 SC 
1596). in which the question of the con- 
struction of the Proviso to Section 50 of 
the Bombay Rent Act itself arose for 
consideration. The Supreme Court ob- 
served (paragraph 9) that the law with 
regard to provisos was well-settled and 
well-understood, that. as a general rule, 
a Proviso was added to an enactment to 
qualify or create an exception to what 
was in the enactment, and that, ordinari- 
ly, a Proviso was not interpreted as stat- 
ing a general rule. The Supreme Court, 
however, proceeded to lay down that Pro- 
visos were, however, often added not as 
an exceptions or qualifications to the main 
enactment but as saving clauses. in which 
cases they would not be construed as con- 
trolled by the section. After setting out 
the contentions of either side on this point, 
the Supreme Court. however, stated that, 
in the view which they took on another 
point, it was not necessary for them to 
pronounce upon the proper construction 
of Section 50 of the Bombay Rent Act in 
the said case (para 10). The second deci- 
sion of the Supreme Court in regard to 
the construction of Provisos is to be found 
in the case of Commr. of Commercial 
Taxes, Board of Revenue Madras v. R. S. 
Jhaver. (AIR 1968 SC 5y), The question 
which arose in that case was in regard to 
the proper construction of the proviso to 
sub-section (2) of S. 41 of the Madras 
General Sales Tax Act, 1959. Sec. 41(2) 
dealt with inspection of the accounts, re- 
gisters, records and other documents 
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maintained by dealers, while the proviso 
thereto dealt with search of residential 
accommodation. The Supreme Court in 
its judgment dealt with an argument very 

to the argument which Mr. Mody 
has advanced before me on the point I 
am now considering viz., that a Proviso 
carves out something which is already 
contained in the main provision, and that 
since the main provision in sub-section (2) 
of S. 41 of the Madras General Sales Tax 
Act did not provide for search of purely 
residential accommodation the Proviso was 
otiose. In regard to that contention. the 
Supreme Court observed (paragraph 8) 
that, generally speaking. it was true that 
a Proviso was an exception to the main 
part of the section, but it was recognised 
“that in exceptional cases a Proviso may 
be substantive provision itself’. The 
Supreme Court in that judgment itself 
referred to three decisions on the point 
and stated (paragraph 11) that the said 
cases showed that “in exceptional circum- 
stances a proviso may not be really a 
Proviso in accepted sense but may be a . 
substantive provision itself’. The Supreme 
Court then held that the proviso under 
consideration by it was of that exceptional 
nature, because the main part of the sub- 
section did not provide for search of 
purely residential premises. and that, 
therefore, when the proviso provided for 
such search, it was providing for some- 
thing independent of the main part of the 
sub-section. Now. if one turns to sub- 
section (3) of S. 18 of the Bombay Rent 
Act with which I am concerned in the 
present case and which in the view taken 
by me above. is framed in the form of a 
Proviso to sub-section (1) thereto it is 
clear that it deals only with a stage prior 
to the stage of the actual demise with 
which alone sub-section (1) deals, viz. the 
stage of an executory agreement to grant 
a lease and. therefore, deals with a total- 
ly different subject-matter. I must. con- 
strue sub-section (3), which is in the 
nature of a Proviso to sub-section (1) as 
already stated above, in the same manner 
in which the Supreme Court has ın tha 
case of AIR 1968 SC 59 construed tha 
Proviso to sub-section (2) of S. 41 of the 
Madras General Sales Tax Act and held 
that sub-section (3) is a Proviso of an 
exceptional nature, in so far as it is not 
really any Proviso to sub-section (1) in 
accepted sense, but is a substantive pro- 
vision itself. This view taken by me is 
supported by the fact that non-conpli- 
ance with the provisions of sub-sec. (3) 
has been provided for, independently of 
sub-section (1) as an offence in sub-sec- 
tion (4) of S. 18. It appears that sub- 
section (3) has been framed ın the form 
of a proviso to sub-section (i) ex majore 
cautela for the purpose of clarification as 
indicated by the Supreme Court itself in 


-Tolaram’s case (at p. 1210) (of 56 Bom 
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LR 1206) = (AIR 1954 SC 496) or is in 
the nature of an explanation and is not an 
exception as held by Bal, J. in the case 
of Sulochana Ganpat v. Madan Dattatraya. 
(72 Bom LR 351 at p. 356). There is, 
therefore, no substance in the first con- 
e advanced before me by Mr. Mody 
and the same must be rejected. 


4. As far as the PAE Sntention 
of Mr. Mody is concerned, in my opinion, 
having regard to the fact that sub-sec~ 
.|tion (8) of S. fig ede ae 
agreement to grant a lease, the word “let” 
in Section 6 of the Act cannot be so con- 
strued ‘as to nullify sub-section (3) z 
S. 18 altogether. The only way of 
ing at a harmonious construction of Be 
tion 6. and sub-section (3) of S. 18 which 
occurs in Part H with: which Section 6 
deals. is to construe thè words ‘premises 
vilet in `Section 6 as including premises 
agreed to be let for the purposes speci- 
- {fied therein.. In fact, the object of Sec- 
tion 6 appears to be to designate the pur- 
‘poses for which the must have 
been let or agreed to be let in order to 
make the provisions of Part II of the Act 
applicable. As far as ‘the definition of 
the term ‘landlord’ ce Section 5(3) of the 
Act is concerned, the said section starts 
with the words “Unless there is anything 
repugnant to the subject or context” and, 
in my opinion, there cannot be the least 
doubt that sub-section (3) of S. 18 of the 
Act is in terms repugnant to giving to 
the terms ‘landlord’ used therein a mean- 
ing which would restrict it to a person 
who has created a present demise. More- 
over, the words ‘or who, would so receive 
the rent’ in Section 5(3) in my opinion, 
clearly include a person who has agreed 
to let the premises and. receive the rent 
in respect thereof. The second conten- 
tion of Mr. Mody must. ‘therefore, also be 
rejected. 


5. That brings à me to the third 
contention of Mr. Mody: on behalf of the 
accused. The same raises the following 
three questions: (a) Does sub-section (4) 
apply to breach of the' conditions speci- 
fied in sub-section (3) only when they 
are in fact included in a construction 
loan agreement are or ithe conditions of 
sub-section (3) incorporated by operation 
of law in construction loan agree- 
ments by reason of sub-section (3)? (b) 
Does the term ‘conditions’. in sub-sec. (4) 
connote only those which are listed as 
(i) to (vi) in sub-section (3) or also the 
provision in the substantive part of sub- 
ree (3) that the agreement should be 


? And (c) Do- 


in writing and registered? 
the conditions listed as {i) to (vi) in sub- 
section (3) apply (i) only if the agree- 
ment. is in wri and registered; (li) if 
the agreement is in writing. but is not 
Fe ie (iii) even if the agreement is 
oral?, 
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6. Mr. y has contended that 
sub-section (4) pa Section 18 applies to 
breach of the conditions specified in sub- 
section (3) only when they are in fact 
included in a construction loan’ agree- 
ment, because that, according to him is 
the only meaning of the plain terms of 
sub-section (3) which should be constru- 
ed as it stands without adding words 
to it so as to read ‘shall be deemed to 
include.” Alternatively, he has contend 
ed that, even if the view -taken is that 
the words ‘shall include’ in sub-sec. (3} 
are capable of two constructions the one 
which is more favourable to the accus- 
ed shoùld be adopted. In ‘support: of 
these contentions, Mr. “Mody has relied 
upon the dictionary meanings of the. 
word ‘include’ as being comprise as a 
part, and of the word ‘comprise’ as be- 
ing contain (Chambers’s Dictionary), and 
that is also the meaning to be found in 
the Shorter Oxford English Dictionary 
(Third Edition). Mr. Mody has also re. 
lied upon a passage in Maxwell on the 
Interpretation of Statutes, 12th Edition, 
page 239, that, in a penal Statute, the 
Court must always see that the person 
to be penalised comes fairly and square- 
ly within the plain words of the enact- 
ment, and that it is not enough that what 
he has done comes substantially within - 
the mischief aimed at by the statute. Two 
of the main dictionary meanings of the 
word ‘incorporate’, however, are ‘to in- 
RES in the body of something else or 

‘to include as a part or parts of itself’ 
(Shorter Oxford English Dictionary, Third 
Edition). Even as a matter of plain 
language. therefore, the words. ‘include 
and incorporate’ are interchangeable as 
far as their meaning goes, depending of 
course on the context. In my opinion, 
the words ‘shall include’ in sub-sec. (3) 
are capable of being construed as mean- 
ing ‘shall be incorporated’ without adding 
any words, merely as a matter of their 
fair and ordinary meaning, and the pas- 
Maxwell relied upon by Mr. 
Mody is, therefore. of no avail to him. 
The first limb of the argument of Mr. 
Mody is, therefore. of no avail to him. 
The first limb of the argument. of Mr. 
Mody on the point I am now consider- 
ing must be rejected. 


7. As far as the ahoni and alter~ 
native limb of. his argument is concern- 
ed, Mr. Mody has relied upon another 

Maxwell 


(also at page 239) that if there are two 
reasonable constructions the Court must 
give the more lenient one which will 
avoid the penalty in any particular case. 
That rule of construction does not, how- 
ever, lay down are if any two construc- 
tions are possible in regard to a penal 
statute, the more lenient one must be 
adopted, but what it lays down is that 
if the words of a statute are capable of 
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two reasonable constructions, the Court 
must adopt the more lenient one which 
will avoid the penalty. That, indeed, is 
the rule of construction which the Sup- 
reme Court itself has formulated and 
adopted in regard to the construction of 
Section 18 of the Bombay Rent Act itself 
in Tolaram’s case already cited above. 
The Supreme Court has stated (at 
page 1209):— : 


“It may be here observed that the 
provisions of Section 18 (1) are penal in 
nature, and it is a well settled rule of 
construction of penal statutes that if two 
possible and reasonable constructions can 
be put upon a penal provision, the Court 
must lean towards that construction 
which exempts the subject from penalty 
rather than the one which imposes 
is ace competent to the 
Court to stretch the meaning of an ex- 
pression used by the legislature in order 
hs carry out the intention of the legis- 


the Interpretation of 
Statutes it is. however, stated (at p. 45) 
that if the choice is between two inter- 
pretations.the narrower of which would 
fail to achieve the manifest purpose of 
the legislation, the Court should avoid a 
construction which would reduce the 
legislation to futility and should accept 
the bolder construction based on the view 
that the legislature would. legislate only 
for the purpose of bringing about an ef- 
fective result. Maxwell states that there 
are many examples of words in penal 
statutes being given a wide construction 
(page 247). Maxwell also cites another 


rule of construction (at page 137), and it 


is, that to carry out effectually the ob- 
ject of statute, it must be so construed 
as to defeat all attempts to do. or avoid 
doing. in an indiréct or circuitous man- 
ner that which it has prohibited or en- 
joined. Several decisions of English 
Courts are cited by Maxwell in support 
of that rule. including a decision in a 
criminal case in which that rule has been 
applied (p. 139). The same rule has been 
cited in another way by Maxwell (p. 199) 
when it is stated that where to apply 
words literally would defeat the obvious 
intention of the legislation and produce 
a wholly unreasonable result, the Court 
- must do some violence to the words and 
so achieve that obvious intention and 
produce a rational construction. These, 
in my opinion. are merely different facets 
of the rule of construction based on futi- 
lity mentioned earlier in the judgment. 
It was, however, sought to be contended 
by Mr. Mody that the argument of futi- 
lity which is based upon the decision of 
the House of Lords in the case of Nokes 
v. Doncaster Amalgamated Collieries Ltd. 
(1940 AC 1014 at p. 1022) has been re- 
ected the Full Bench of this Court 
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in Tolaram’s case in regard to the con- 
struction of penal statutes (55 Bom LR 
366 at p. 376) = (AIR 1953 Bom 347 
FB). In. the judgment of the Supreme 
Court on appeal from the Full Bench 
Judgment in the said case, however, I 
do not find any express rejection of that 
rule of construction by the Supreme 
Court, or even a reference to Nokes’ case 
though there can be no doubt that the 
Supreme Court has (at p. 1209) based 
its own judgment primarily on the ob- 
servations of Lord Macmillan in the case 
of London and North Eastern Railway 
Co. v. Berriman, (1946 AC 278 at p. 295). 
Even if one were to disregard the. rule 
of construction based on futility, the 
position in regard to ae construction of 
a penal section is that if the only rea- 
sonable way of construing such a sec- 
tion, without streching its language, Is 
one which goes against the accused, to so 
construe it would not violate the rule of 
strict construction of penal statutes. 


8. Proceeding to examine sub-~sec- 
tions (3) and (4) of Section 18 in the 
light of these principles, the words, “shall 
include” in sub-section (3) are, no doubt, 
theoretically capable of two construc- 
tions, viz, (a) that the conditions specifi- 
ed in sub-section (3) must, in fact, be in- 
cluded in the construction loan agree- 
ment in question; or (b) that they must 
be incorporated in all construction loan 
agreements by operation of law. As a 
matter of plain language, both are equal- 
ly correct without any stretching of 
uage or addition of words. However, 
though these two constructions are possi- 
ble in a theoretical sense, the only con- 
struction which in my opinion is rea- 
sonable is the second one, because I fail 
to see how the legislature could have 
intended merely to say “you must include 
these conditions in your agreement,’ 
without providing for the consequences 
of or penalty for their non-inclusion. 
The manifest objects of the legislation 
embodied in the Bombay Rent Act. 1947, 
are to be found stated in the preamble 
to that Ach and have also been stat- 
ed by Bal, J. in the course of his judg- 
ment in the case of (72 Bom LR 351 at 
pp. 353-354). These objects are, to pro- 
vide protection to tenants against exorbi- 
tant charges by landlords and against 
eviction except on proof of certain spe- 
cified circumstances. To give to the 
words ‘shall include’ in sub-section (3) of 
Section 18 the narrower construction of 
physical inclusion in the construction 
loan agreement in question would not 
merely fail to achieve those objects, but 
would totally defeat them: for a landlord 
would only have to omit those terms. 
from his written agreement and do with 
impunity what the law intended to for- 
bid. That could never have been . the 
intention of the legislature and. in my 
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opinion, therefore, that woNld not be a 
reasonable construction of tho>s words at 
all. In this connection, it is also import- 
ant to bear in mind that the conditions 
of sub-section (3) have not been made 
‘subject to contract to the contrary’, 
which would indicate that the legislature 
intended them to be included in all con- 
struction loan agreements of the nature 
contemplated by that sub-section. I hold 
that the conditions of sub-section (3) of 
Section 18 of the Bombay Rent Act. 1947, 
lare incorporated by operation of law in 
all construction loan agreements, whether 
they be oral or in writing. 


9. It was. however, sought to be 
contended by Mr. Mody that the view 
which I am taking on this point is in 
conflict with the judgment of Bal J. in 
Sulochana Ganpat’s case (1970) 72 Bom. 
_LR 351 to which I have already referred 
in another context, in so far as that very 
argument was advanced before that 
learned Judge and rejected by him (at 
page 357). The observations of Bal, J. 
in regard to the point of incorporation 
by operation of law. which I am now con- 
sidering. are clearly obiter dicta, for the 
simple reason that the view which he took 
was (at p. 357) that S. 49 of the Registra- 
tion Act only provides for the consequen- 
ces of non-registration of a document 
required to be registered either under 
Section 17 of the Registration Act or 
“under any provision of the Transfer of 
Property Act. He, therefore, held that 
non-registration of a loan agreement, 
though it may amount to non-compliance 
by the landlord with the requirement of 
Section 18 (3) will not make the docu- 
ment inadmissible in evidence. His deci- 
sion on the question of the admissibility 
of the document before him would have 
been the same, whichever view he took 
in regard to the argument that the con- 
ditions laid down in sub-section (3) are 
to be incorporated in every construction 
loan agreement. The observations of 
Bal. J. on the point which I am now 
considering being obiter dicta, I do not 
consider myself bound to follow the view 
taken by him in regard to the same. It 
may be mentioned that the decision of 
the Supreme Court in Tolaram’s case, 
56 Bom LR 1206 = (AIR 1954 SC 496) 
does not appear to have been cited be- 
fore Bal, J. in the said case. 


10. It was next sought to be con- 
tended by Mr. Mody that the view which 
I am taking on this point is also in con- 
flict with an unreported judgment of 
Patel, J.. D/- 7-9-1960 in A. O. No. 170 
of 1959 (Bom). The question before the 
learned Judge in that case was whether 
the rights created by the construction loan 
agreement before him could be said to 
be rights arising out of the Bombay Rent 

Act, or de hors the Bombay Rent Act. 
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Patel, J. took the view that Section 18 
(3) created “an exception in favour of vali< 
dity provided the terms of contract were 
as those mentioned”, that Section 18 (3) 
does not purport to create any right 
either in the tenant or in the landlord, 
and that “the rights would be the crea- 
tion of the agreement between the parties 
de hors the. Rent Act and cannot be 
said to arise out of the Act.” The sen- 
tence last quoted has been relied upon 
strongly by Mr. Mody as negativing the 
view that the legislature intended to in- 
corporate the conditions mentioned in 
sub-section (3) in all construction loan 
agreements.. With respect to the learn- 
ed Judge, in proceeding on the basis 
that Section 18 -(3) is an exception to 
Section 18 (1), he has proceeded on a 
basis which cannot stand in view of the . 
decision of the Supreme Court in Tola- 
ram’s case which does not appear to 
have been cited before him holding that 
Section 18 (1) applied only to cases of a 
present demise. In view of the said 
decision of the Supereme Court. I do not 
consider myself bound by the view taken 
by Patel, J. in regard to the interpre- 
tation of the provisions of Section 18(3). 


IL. I now turn to the second ques- 
tion which arises for my consideration, 
viz. whether the word ‘conditions’ in sub- 
section (4) of Section 18 connotes only 
those conditions which are listed as (i) 
to (vi) in sub-section (3) or includes also 
the provision therein that the agreement 
should be in writing and registered. In 
my opinion, the provision that is to bej: 
found in sub-section (3) that the agree- 
ment should be in writing and register- 
ed is equally one of the conditions spe- 
cified in sub-section (3) as there is no 
reason for excluding the same from the 
natural meaning of the term ‘conditions’. 
The condition in regard to writing and 
registration is stated separately only be- 
cause from its very nature and as a 
matter of plain grammatical construction 
it could not have been included in the 
conditions which are to be found listed 
as (i) to (vi) in that very sub-section. 


12. That brings me to the third 
question that arises, viz. whether the 
conditions listed as (i), to (vi) in sub-sec- 
tion (3) apply (i) only if the agreement 
is in. writing and registered; (ii) if the 
agreement is in writing but is not regis- 
tered; (iii) even if the agreement is oral. 
From the view taken by me in the pre- 
ceding paragraphs it does not follow 
that because the conditions in regard to 
writing and registration are separately 
stated in the substantive part of sub- 
section (3), the other conditions which 
are to be found listed in the sub-section 
need not be complied with if the agree- 
ment is not in writing or is not regis- 
tered. The requirement of the agreement 
being in writing and being registered is 
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as much a conditions as the other con- 
ditions listed in sub-section (3), no more 
and no less. If, therefore. the agree- 
ment under which a construction loan is 


taken by a landlord is not‘in writing. or - 


is in writing but is not registered, the 
. landlord commits an offence under sub- 
section (4). unless of course he can make 
out ‘any reasonable excuse’ for not reduc- 
ing the agreement into writing or not 
registering the same, in which case, as 
the language of sub-section (4) clearly 
shows, he commits no offence. However, 
even if the landlord has a reasonable 
excuse for the agreement not being in 
writing or not being registered, he would 
still commit an offence if he committed 


breach of any of the conditions that are. 


to be found listed as (i) to (vi) in sub-sec- 
tion (3), unless he can prove a reasonable 
excuse for breach of such listed condition 
also. I. therefore. take the view that the 
conditions listed in sub-section (3) must 
be complied with and breach thereof is 
an offence under sub-section (4) of Sec- 
tion 18. in all the three cases mentioned 
above unless of course reasonable excuse 
for non-compliance be proved. 


_ 13. I will now turn to the facts 
of the present case in the light of the 
construction which I have placed on 
sub-sections (3) and (4) of the Bombay 
Rent Act, 1947. The prosecution case 
is that the accused has committed breach 
of sub-section (3) of Section 18-by (1) 
“not registering the agreement dated 16th 
September 1966 (Ex. F); (2) by not com- 
pleting the building within the period of 
two years from the date of execution of 
that agreement; and (3) by not provid- 
ing in the said agreement that the 
amount of the loan is to be a charge on 
the said building and the entire interest 
of the accused in the land on which that 
building was to be erected. 
dence, the complainant Ghaswalla_ has 
deposed that the agreement (Ex. F) has 
not been registered, ‘though it was in- 
tended to be regi immediately 
after it was executed. The accused has 
not elicited or led any evidence, nor has 
he. either in his statement under Sec- 
tion 342 of the Criminal Procedure Code 
or in the written statement which he 
has filed in the trial court. said anything 
which would show that he had any rea- 
sonable excuse for. not registering that 
agreement as required by the provisions 
of sub-section (3) of Section 18 of the 
Bombay Rent Act. I, therefore, hold 
that the accused has committed an offence 
under sub-section (4) of the said Sec- 
tion 18 and has rightly been convicted 
of the same by the learned Magistrate. 
In that view of the matter, it is not 
really necessary for me to consider whe- 
ther the accused has committed breach 
of any of the other conditions specifi- 
ed in sub-section (3) of the said Sec- 
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tion 18. Since, however, the matter has 
been- argued at great length before me, 
I feel I must also deal with the alleged 
breach of the other two conditions men- 
tioned above. : ; 

14. The complainant Ghaswalla 
has deposed in clear terms that the con- 
struction of the building in question “is 
yet not complete” which must mean that 
it-had not been completed at the date 


‘when he gave evidence in the trial court, . 


by which time the statutory period of 


two years from the date of execution of ` 


the agreement dated 16th September 1966 
(Ex. F) had long since expired. He 
has stated later on in his evidence once 
again that the flat allotted to him had 
not been completed at the time when 
he gave evidence in the trial court It 
is true that the said agreement (Ex. F), 
by clear implication. provides for the 
completion of the building on or before 
30th December 1967. However having 
regard to the provisions of clause (vi) 
(a) of sub-section (3) of Section 18, even 
if the building is not completed by the 
said date the accused would not. in my 
opinion, commit the offence under sub- 
section (4) of Section 18 unless the erec- 
tion of the building transgresses the sta- 
tutory period of two years provided in 
clause (vi) (a) of sub-section (3) of that 
section. It was sought to be contended 
by Mr. Mody that this evidence should 
not be accepted in view of the fact that 
Ghaswalla has stated at another place in 
his evidence that the last time he went 
to the site was only in June, 1967, with 
the result that the statements made ear- 
lier by him were not based on his own 
personal knowledge but were in the 
nature of hearsay evidence. The re- 
cord of the proceedings in the trial court, 
however, shows that no objection has 
been taken at any time to the admissi- 
bility of the statements made by Ghas- 
walla and, under those circumstances. it 
is now too late in the day to raise that 
objection in the appellate Court. More- 
over, that is not the only evidence on the 
point. Witness A. S. Narayan has also 
deposed in clear terms that the flat in 
question which it appears, has been re- 
allotted by the accused to the said Nara- 
yan from whom the accused has taken 
another construction Joan, was not ready 
at the date when he gave evidence in the 
trial court, which was the 24th of Nov. 
1969, and that he had not been able to 
get possession of the same. There is, 
therefore. no need to remand the case 
to the trial Court for taking evidence on 
the point as to whether or not the build- 
ing has been completed within the sta- 
tutory period of two years from the 
date of agreement (Ex. F). as Mr. Mody 
sought to urge before me. There was 
definite and clear evidence before the 
trial court on which it has arrived at its 
finding and I have no hesitation in com- 
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ing to the conclusion that that finding is 
correct. Here again, the accused has not 
elicited or led any evidence. nor has he 
made any statement elther under Sec- 
tion 342 of the Criminal Procedure Code 
or in the written statement filed by him 
<in the trial court, which would make out 
any reasonable excuse for not complet- 
ing the building within the statutory 
_ period of two years m the me of fhe 
S In the irse of his 
ments. Mr. 


‘dence of the comp 


self that one Edulji, o was the Pre- 


sident of the Tenants’ Association of the - 


said building, and was lauthorized to act 
on behalf of the tenants in the matter 


of the formation of a society, has sign-. 


ed the agreements dated 31-5-1969 and - 
` 23-5-1969 under which’ the rights and 
-Wabilities of the accused were taken over 
: I am afraid that fact, 
~- however, cannot be of any assistance to 
š _the accused in’ making out a reasonable 
‘excuse for non-completion of the build- 
ing in aue oa for the simple reason 
that by the time the, said agreements 
were executed, the statutory period of 
two years from the date of the agree- 
ment (Ex. F) had already expired on the 
{6th of September 1968 and the offence 
under sub-section (4) was already com- 
plete as far as the accused was con- 
cerned, and no abort act of the 
accused could possibly wipe out that 
offence. I, therefore,' hold tha 
accused has also rightly been convict- 
ed under sub-section (4) of Section 18 for 
breach of the condition! in regard to the 
non-completion of the said building with- 
in the statutory period jof two years. 


15. In the view which I have 
taken above,’ viz. that the 
out in sub-section (3) _ of Section 18 of 
the Bombay Rent Act are statutorily in- 
corporated in every construction loan 
agreement, an accused person, in my 
opinion, does not commit any offence 
merely by failing to provide expressly in 
the agreement under which a construc- 
tion loan is taken for a charge on the 
building and on his inferest in the land. 
`. The view taken Ry the trial Magistrate 
that the accused has 
offence under sub-section (4) of Sec 
tion 18 of the Bombay Rent Act in re- 
< gard to the same is, therefore, not cor- 


16. ' In the result, I hold that the 
accused has rightly been convicted by the 
trial court of the offence under sub-sec- 
tion (4) of Section 18 of the Bombay 
Rent Act, 1947. by reason of his having 
failed to register the agreement dated 
{6th September 1966 (Ex. F). and 
reason of his having failed to complete 
the erection of the building within the 
_ statutory period of two years from the 
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date of execution: of that agreement, This 
appeal must, therefore, be dismissed, 


17. As far as sentence is concern- 
ed, the trial-court has passed a sentence 
of fine of Rs. 500/~ and Has ordered: that, 
in default of payment of the fine, the’: 
accused should undergo rigorous im- 
prisonment for four months. It has 
been pointed to me that the complain- 
ant Ghaswalla has, in fact, not suf- 
fered the loss of a single rupee, and 
it has been contended that the offence 
is. therefore, a technical one. . It was © 
> me that the 
has agreed to 
amount of Rupees 4000/- paid by 
as transferred to the credit of the 
Society which has already been form- 

respect of the building in 
question, and to take the same flat 
from that Society on what is popu- 
larly known as ownership b In 
view of these facts I do not’ think . 
the accused deserves any substantial 
sentence by. way of fine. L theres 
fore, order that the sentence passed 
upon the accused be reduced to a 
fine of Rupees 100/-- in default of 
payment of which, the accused. should 
suffer simple imprisonment for one 


month. The surplus fine, if paid, 
should be refunded to the accused. . 
Appeal dismissed, 
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- K. K. DESAL J. 
Gulabchand Hiralal, Applicant v. 
a ae Chothmal and others. Oppo- 
nen 


Civil Revn. Appla. No. ‘948 of 1963 
Dis 18-3-1971, to set aside order passed 
y N. A. Athalye, Dist, J, at Jalgaon. 
Dy 31-12-1962, 


Provincial Insolvency Act (1920), Sec- 
tion 43 (1) — Annulment of adjudication 
— Creditor cannot apply to the court 
under section against deceased insolvent. 


An’ ‘application for annulment of an 
adjudication order can never be made 
against a deceased insolvent. In law the, 
right to apply for annulment of an adv 


Judication order cannot survive against ` 


the heirs of a deceased insolvent. 
`- (Para. 4} 


The right fo apply for and obtain - 
discharge is for personal benefit of the 
insolvent and hag no relation whatever 
with the heirs of a deceased Insolvent, 
The compulsion for application for dis- 
charge as contained in Section 41 is a 
personal liability inflicted against an in- 
solvent debtor and has no relevance to 
the heirs surviving him upon his death. 


(CP/CP/B567/72/MVI 
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The penalty of annulment of adjudica- 
tion order is visited on an insolvent 
debtor under Section 43 (1) inon his 
failure to apply for 
, penalty. and/or lability is also intended 

the Legislature to be4personal and has 


nothing to do. the heirs of a deceas- ` 
ed insolvent. (Para 4) 
V. B. Patwardhan and V. V. Divekar 


for Applicant, Ea for 


Oppoinents 1 to }) 
and 6, 


ORDER:— This is a revistonal appli- 
tation on behalf of the original petitioner 
in application Ex. 413 in Insolvency Peti- 
tions Nos, 12 and 14 of 1935. The peti- 
tioner had obtained a decree for Rupees 
27,000/~ in Special Suit No. 349 of 1930 
against Chhaganlal Hardee in February, 
1935. He then filed Insolvency Petition 
No. 12 of 1935 on March 14, 1935, for 
adjudication of the judgment-debtor 
Chhaganlal Hardee. Another Insolvency 
Petition No. -14 of 1935 was filed by 
other two creditors of Chhaganlal. The 
petitions were consolidated and by an 
order of adjudication dated July 30. 1936, 
Chhaganlal was adjudicated an insolvent, 
The order of adjudication provided that 

should make an application 


30, 1937. arenis. appeals against 
the order of adjudication were dismissed 
in 1938. Chhaganlal died in December 


1942 without making an application for - 


his discharge. Several intervening litiga- 
- tions are referred to in the judgment of 
the trial Court and the District Court 


with which I am not concerned in this 


revision application, About 18/20 years 
after the death of Chhaganlal the peti- 
tioner filed the above application Ex, 413 
for annulment of adjudication of Chha- 
ganlal under the provisions of Sec. 43 (1) 
of the Provincial Insolvency Act (herein- 
after referred to as “the Act”). Now. 
this section, inter alia, provides that if 
fhe debtor does not apply for an order 
of discharge within the period specified 
by the Court, the Court may annul the 
_ order of adjudication or make such order 
as it may think fit, and if the adjudica- 
tion is so annulled. the provisions of Sec- 
tion 37 shall apply. The petitioner’s case 
was. that since Chhaganlal had failed to 
make any application within the time 
fixed by the above order and/or other- 
wise, the adjudication order must be set 
aside (annulled). The trial Court held 
that this was a fit case in which the order 
of adjudication was Hable to be annulled 
and thus granted the petition of the peti- 
tioner. Whilst annulling the adjudication 
it directed that the properties of the in- 
solvent comprised in Municipal No. 2412 
do vest under Section 37 in the receivers~ 
trustees for three of the proving credi- 
tors, : 
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Abhyankar 
. 4 (1) and 4 (2) and 5 - 
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Some of e ` creditors of 
Chhaganlal who had Ao Proved the debts 
due to them by Chha the above 
insolvency filed Civil Appeal No. 1 of 
1962 and the District Judge, Jalgaon. by 
his appellate order of remand dated 
December 31, 1962, set aside the order 
of the trial Court and directed that the 
application Ex. 13 in the appellate Court 
made on behalf of the receivers in insol- 
vency on July 21, 1962. for leave to re- 
ceivers to apply for discharge should be 
consid by the trial Court. The Dis- 
trict Judge remanded the whole matter 
once again for further consideration by 
the trial Court. Whilst making the above 
order, the learned District Judge negativ~ 
ed the submission made on behalf of the 
petitioner that the creditors who had not 
proved their claims in insolvency had no 
locus standi in preferring the appeal. The 
learned Judge was ‘of the view that it was. 
open to the receivers to have the time 
for applying for discharge extended, 


_ 3. . Mr. Divekar for the petitioner 
has submitted that the. learned Judge . 
should have held that the receivers had 
no right to apply for extension of time to 
make an application for discharge and 
further that the appellants (in the District 
Court) had no locus standi to institute the 
appeal, because they had not proved thelr 
claims for debts in insolvency. He, there- 
fore, submitted that the learned Judge’s 
order should be set aside in this revisional 
application. 


A Whist Mr. Divekar made the 
above arguments, I called upon him to 

explain to me how Jac provisions in Sec- 
tion 43(1) were applicable to the facts of 
the present case. I asked him to satisfy 
me that the ability to make an applica- 
tion for discharge survived against the 
heirs of the insolvent Chhaganlal on his 
death in 1942. I asked him to explain to 
me how the failure of a deceased insol- 
vent to apply for discharge can entitle his 
creditors to have the insolvency annulled. 

. Divekar has pointed out to me that 
he has not found any such case in the 
books. But he insists that a creditor of 
an insolvent is given a right under Sec- 
tion 43 (1) of the Act to have insolvency 
of a debtor annulled upon proof that the 
debtor had failed to make an application 
for discharge within the time fixed for 
the purpose. It appears to me that the 
application for annulment of adjudica- 
tion order can never be made against a 
deceased insolvent. In law the right to 
apply for annulment of an adjudication 
order cannot survive against the heirs of 
a deceased insolvent. Now, in this con- 
nection, it is important to notice that ordi- 
narily an order of adjudication is made in 
connection with a debtor and his estate 
for the protection of his creditors and 
the society. Ordinarily. the order of ad- 
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judication is made ,at the instance of one 
or more creditors. "The purpose and effect 
of the law of insolvency is to have the 
estate of insolvents delivered in posses- 
sion of representatives of Court and to 
have it distributed pro rata amongst the 
ordinary creditors. The disability that 
is inflicted against an insolvent under 
this law is that he cannot freely trade 
during the continuance of his insolvency 
until he obtains an order of discharge as 
ig provided under Section 41. A debtor 
is compelled to apply for'an order of dis- 
charge from insolvency that the cir- 
éumstances in which he involved himself 
in debts are made evident to the Insol- 
vency Court. A debtor who might have 
incurred. unreasonable speculative debts 
and/or unreasonable commercial debts can 


be held to be unworthy of discharge and - 


the discharge order may be refused from 
time to time for a considerable number 
of years. The refusal to’ grant an order 
of discharge is for the purpase of con- 
tinuing disabilities of an insolvent from 
trading freely and/or otherwise so as to 
cause injury and harm to' unwary dealers 
and the society; When an insolvent 
debtor obtains an order of discharge. he 
becomes free from his previous debts and 
free from his disabilities which he incurs 
under the Act and thus is free to trade 
once again without any ‘restrictions and 
disabilities, The right to apply for and 
obtain discharge is thus for personal 
benefit of the insolvent and has no rela- 
tion whatsoever with the heirs of a 
deceased insolvent. The compulsion for 
application for discharge as contained in 
Section 41 is a personal liability inflicted 
against an insolvent debtor and has no 
relevance to the heirs surviving him upon 
his death. The penalty of annulment of 
adjudication order is visited on an in- 
solvent debtor under Section 43(1) upon 
his failure to apply for discharge. This 
penalty and/or liability is also intended 
by the Legislature to be personal and has 
nothing to do with the heirs of a deceas- 
ed insolvent. Now., it is a well recognis- 
ed and established maxim of law “Actio 
personalis moritur cum persona” that per- 
sonal causes of action and/or personal 
liabilities die with a deceased person, In 
my view, the right to apply for discharge 
is a personal right of an insolvent debtor 
which cannot* survive in’ favour of any 
one upon his death. Similarly, the 
punishment of annulment: of order of ad- 
fudication upon failure of application for 
discharge under Section 43(1) cannot be 
inflicted on the receivers in insolvency 
and/or creditors and/or heirs of a deceas- 
ed insolvent. The right to inflict this 
penalty does not’ survive against any of 
these parties. Having regard to the above 
situation, In my view, the application 
Ex, 413 instituted by the petitioner in 


Insolvency Court was „entirely miscon= 
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ceived and not maintainable. The order 
of adjudication made against Chhaganlal 
was'not liable to be annulled by the trial . 
Court for the reasons mentioned above. 


5. As I have come to the above 
conclusion. I donot ‘find .it necessary to 
deal with the contentions made by Mr, 
Divekar relating to the locus standi of 
the creditors who had not proved their 
debts to institute the Civil Appeal No, 1 
of 1962 in the District Court. Now. it 
requires to be stated that the application 
made by the receivers in the appellate 
Court for extension of time to apply for 
discharge was also entirely misconceived. 
Receivers in insolvency and/or heirs of 
a deceased insolvent can have no right of 
any kind to make an application for order 
of discharge under Section 41. The ap- 
Plication Exh, 13 was also misconceived. 


6. Under the circumstances, the 
petition for annulment of adjudication ` 
order being Ex. 413 in Insolvency Nos. 12 
and 14 of 1935 that was originally filed 
petitioner is dismissed. There 
will be no order ag to costs throughout. 
Receivers will be entitled to recover costs 
from the estate, f 
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Purnabai w/o Bapu Jawale and 
others, Petitioners v. The State of Maha- 
rashtra and another, Opponents. __ 

Special Civil Appln. No. 1695 of 1968, 

D/- 3-3-1971, to set aside the order passed 
by Addl. Commr., Poona Division af 
Poona, D/- 20-3-1988. 
Maharashtra Agricultural Lands 
(Ceiliog on Holdings) Act (27 of 1961), 
S. 19 — Resumption of land under, whe- 
ther permissible. 

The Celling Act does not provide 
for and/or prescribe any ceiling as to the 
area which could be restored in posses< 
gion of the landlord. The Ceiling Act in 
fact is not enacted for restoration of pos- 
session of lands let out by him to a land- 
lord. The ceiling of area for restoration 
of possession to the landlord must be 


Application dismissed, 





found in and in fact is as prescribed by . 
' the Tenancy Act. This is so in spite of 


the phrase “notwithstanding anything 
contained in that tenancy law” as appeare 
ing in the last part of Section 19. 
(Para 6j 
Dr. B. R. Naik, for Petitioners; S. C, 
Pratap, Asst. Govt. Pleader, for Op=« 
ponents Nos. 1 and 2. ; 


DESHPANDE, J. :— Two lands beat- 
ing Survey Nos. 139 and 140 measuring 
in all 33 acres 11 gunthas of villag 
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Chandekasare belonged to Bapu and 
Pandu, nephew and uncle respectively. 
Major portions of these lands were “irri- 
ated and were in« possession of one 
Zagade as tenant. In the. course 

of inquiry in the holdings*of the said ten- 
ant under Section 14 of the Maharashtra 
Agricultural Lands (Ceiling on Holdings) 
Act, 1961, hereinafter referred to as “the 
Ceiling Act”, the tenant was found to be 
a surplus landholder. Before, however, 
bis surplus lands were finally delimited, 
both Bapu and Pandu, appeared before 
the Deputy Collector in response to 
notices under Section 20 to claim resump- 
tion of these lands under Section 19 for 
personal cultivation. Bapu alone claim- 
ed entire two lands, alleging that on parti- 
tion with Pandu in the year 1955-56 these 
} were given to Bapu and he was en- 
titled to claim so much more area of land 
as would make up the total of 108 acres 
-which is the ceiling area for his Taluka 
under the Ceiling Act. 
Bapu’s claim of partition and alternately 
claimed resumption of his share for him- 
gelf.. The Deputy Collector, by his order 
dated 30-9-1965 rejected their case of 
partition for want of any evidence and 
- held that Bapu and Pandu had each eight 
annas shares in the lands, Pandu him- 
self was already declared a surplus land- 
holder, and as such was found disentitled 
to claim resumption of any area out of 
these lands. Bapu was found already to 
have been In possession of 37 acres 38 
gunthas of Jirayat land. The Deputy 
Collector ordered restoration of land in 
favour of Pandu to the extent of 2 acres 


20 gunthas out of his eight annas share. 


in survey No. 140. This area of 2 acres 
20 gunthas is perennially irrigated land 
and the same is admittedly equivalent to 
10 acres 2 gunthas of Jirayat land. Upon 
restoration of land as ordered, the total 
area possessed by Bapu for personal culti- 
vation came to 48 acres of Jirayat land 
which is the prescribed ceiling area under 
Section 5 of the Bombay Tenancy and 
Agricultural Land Act of 1948 hereinafter 
referred to as “the Tenancy Act”. Claim 
of Bapu to resume land to the extent of 
ceiling of 108 acres fixed by the Ceiling 
Act was rejected on the ground that the 
same would be contrary to the ceiling of 
48 acres fixed under the Tenancy Act. 
Bapu having died, this four heirs and 
Pandu challenged this order in revisifn 
to the Commissioner but without success. 
The petitioners Nos. 1 to 4 being the heirs 
_of Bapu, and petitioner No. 5 Pandu 
challenge the validity and the legality of 
the order of the Additional Commissioner, 
Poona, dated 20-3-1968, in this special 
Civil Application under Art. 227 of the 
Constitution. f 


2. Dr. B. R Naik, the learned 
advocate appearing for the petitioners, 
relies on the non obstante clause in Sec- 


ee: 
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_tion 19(b) of the Ceiling Act and contends 
that the provisions in” the ‘Tenancy Act 
fixing the ceiling for the area that could 
be resumed by a landlord are irrelevant 
in the matter of resumption of land by 
a landlord under the Ceilings Act. Rele- 
vant parts of Section 19 may be con- 
veniently quoted here:— 


“Where, during any inquiry into 
the holding of any person x x x x X 
under the last preceding section, it ap- 
pears that— 

(a) the whole or any part of the sur- ` 
plus land delimited under the foregoing 
provisions, is held by that person from a 
landlord, and ; 

(b) the landlord has a right of re- 
sumption for personal cultivation in res- 
pect of that land (or a part thereof) under 
the relevant tenancy law applicable to 
such land. 


the Collector shall x x x notwith- 
standing anything containing in that<ten- 
ancy law restore possession to the land- 
lord of so much only of the surplus land, 
as he is „entitled to resume; and the 
balance, if any, shall be surplus land”. 


3. Towards ascertaining the true 
meaning and effect of the above provi- 
sions, it is convenient to notice the 
following. . 


4. As appears from the preamble, 
the other scheme and particularly Sec- 
tion 3 thereof, the Ceiling Act was | 
enacted for securing equitable distribu- 
tion of agricultural lands to landless per- 
sons for personal cultivation and the ceil- 
ing and/or the maximum area to be con- 
tinued in possession of the holders—whe- 
ther landlords or tenants—was fixed, so 
that the surplus land held by the holders 
could be acquired and distributed. Ap- 
parently, the main scheme of this law 
was not for enacting any provisions for 
resumption of lands from tenants-holders 
for redistribution thereof amongst any 
landlords. Towards ent of the 
above purpose, ceiling area was fixed 
under Sections 4 to 7 and inquiries were 
directed to be held against landholders, 
whether landlords or tenants in respect 
of the lands in their possession and under 
Section 27 a scheme for distribution of - 
the surplus land amongst parties men- 
tioned therein in order of, the priority 
fixed thereby was enacted.” Under sub= 
section (2) of S. 27, land resumed by a 
landlord under the Tenancy Act was dir- ` 
ected to be redistributed amongst his ten- 
ants. The ceiling area fixed under this 
Act was entirely irrelevant to the pur- 
pose and object of the Tenancy Act. As 
appears from the preamble and different 
sections thereof, the Tenancy Act was 
enacted with the main purpose of improv- 
ing the economic and social conditions of 
peasants and in that connection to assume 
management of estates held by land- 


$ > va 


196 Bom. [Prs. 4-6] 


holders, Towards, that object. provisions 
relating to ceiling area and economic 


holding were enacted in Sections 5 to % . 


The normal rights of landlord to termi- 
nate tenancy were curtailed by provi- 
gions in Sections 14 and 15. Right of 
pre-emption was conferred on tenant 


under -Section 31. Under Section 32, from - 


appointed day..the protected tenants were 
deemed to have purchased the lands in 
their possession. The Chapter TH enact- 
“ed provisions conferring special rights 
„and privileges of tenants, and for distri- 
bittion of land for personal cultivation, It 
requires to be noticed that apart from 
certain special provisions in Chapter I-A 
and Chapter DI-AA, the Sections in 
Chapter III are the only sections provid- 


ing for the tights of a landlord for re«. 


sumption of lands let to tenants for per- 
sonal cultivation by landlords. Apparent~ 
ly. the provisions in this Chapter II are 
-the only permanent pro ms that the 
. Lagislature intended to enact for condi- 
. tions on and in which landlords should be 
“entitled to resume possession of lands let 
out to an agriculturist tenant. e of 
the conditions mentioned -in S. “at AE) ig 
“x x x, the landlord shall be entitled to 
take possession of s0 much area of the. 
land leased as will be sufficient to make 
up the area in his possession to the extent 
of a ceiling area”. The substance of the 
contention made by the petitioners is that 
the poy ons in Section’ 19 of the Ceil- 
ing Act have rendered “above condi- 
‘tion in Section 31-A(b) the Tenancy 
Act nugatory. Some- of - other condi-~ 
tions prescribed by Chapter II are: The 
landlord must require the land in ques- 
tion for cultivating personally. Notice of 
termination should have. been given be- 
fore December 31, 1956. ' At the date of 
the above notice, the landlord should not 
be in possession. of lands to the extent of 
the prescribed ceiling 
by cultivation 
source of income for a landlord’s main~ 
tenance. Under Section’ 32, in cases in 
which notice of termination of tenancy 
was not served under Section 31, which 
must be before December 31. 1956. the 
tenant became’ deemed purchaser of lands 


in his possession. Under Section 32-P, in’ 


cases in which purchase'of any land by 
tenant became ineffective, the Tribunal 
prescribed was empowered to resume the 
„land and dispose of the same in accord- 
“ance with the scheme of: priorities presc- 
ribed in sub-section (2). ` 
that lands were not ‘allowed to be 
resumed by and/or to continue in 
ownership of the landlord and were 
directed to be distributed amongst third 
parties mentioned in the section. It is 
essential to remember what is discussed 
above whilst reading the provisions of 
Section 19 of the Ceilings Act on which 
relance is placed by the petitioners, 
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area. The income 
must be the principal. 


“It is significant - 


A.L R: 
5. In connection with the inquiries 
” for resumption of surplus land under Sec- 
tlon 18 of the Ceilings Act. the Collector 
is directed to consider matters mentioned 
fn clauses (a) to (1) of the section. The 
clauses (h) and‘ (k) run as ;follows— 


“th) whether any land 3 held by the 
erson as tenant, and if so, whether, his 
diord has a subsisting right of re- 
sumption of the land for personal culti- 
vation, under the relevant tenancy law, 
applicable thereto?” 


a ee 
e 
delimited as surplus lan : 


. The clause (a) re ub-section: (3) 
of S. “20° runs as fie 3 


. "(3) x x- x, -the Colector shall, 
after hearing the landlord or his agent 
and any other person interested- in -the 
surplus land x` x x. ascertain— K 


(a) whether the landlord is entitled 


fo restoration of thé possession of the 
whole or any part of such surplus land, 


and if so, the ares and other particulars l 


of such lands; and ` 
X X X XX x" 


Apparently, the contents of clause {h} In. 
Section 18 and clause (a) of sub-sec. (3) 
of S. 20 have reference to the right of 
resumption of land by the landlord that 
fis referred to in Section 19. : In that con~ 
nection, under’ the above clause (h), the 
inquiry is directed to ascertain if the 
tight of resumption which must. be for, 


quiry must be declared in the order to 
be passed in accordance with the contents 
of clause so of sub-section (3) of S. 20. 
All that is discussed above throws consi- 
derable light for ascertaining the true 
meaning of the provisions in Section 19. 
For the Collector to exercise power under 
the last part of Section 19 for restoration 


of possession of any surplus delimited ` 


Jand to the original owner landlord. the 
first essential finding required in Cl. (h) 
of Section 19 is that “the landlord has a 
right of resumption for personal cultiva- 
tion in respect of that land (or a part 
thereof) under. the relevant tenancy law 
x x x”. If-an affirmative finding can - 
be made as regards the above matter, 


the second part of the section provides ` ` 


that “the Collector shall x x x x note 
withstanding anything contained in that 
tenancy law x x x, restore possession 
to the landlord of so much only of the 


surplus land, as he is entitled to resume: -_ 


and the balance, if any. shall be surplus 
land”. The language in the above part of 
the section is unambiguous and clear. The 
landlord is entitled to restoration of pos- 
session of so much of the land as he -is 
entitled to resume. The question -is, 
under what law and/or in what right? 


1972 


The Hmitation is apparently as regards . 
the area. That is clarified 
of the phrase “so much”,. The Ceiling’ 
Act does not biocide for and/or prescribe 


ch could be 
restored in possession of 
The Ceiling Act in*fact is not enacted for 
restoration of possession of lands let out 
by him to a-landlord. It is -absolutely 
clear that radio ceiling of area for restora- 
tion of possession to the landlord must 
be found in and in fact is as prescribed 
by the Tenancy Act. This is so in spite 
of the phrase “notwithstanding anything 
contained in that tenancy law” as ap- 
pearing in the last part of Section 19. 


7. It is not in tbis connestion 
necessary for us exhaustively to find out 
why the non obstante clause is included 
in Section 19. Possibly, this clause has 
the effect of nullifying some of the condi- 
tions necessary to be fulfilled for grant- 
ing restoration of possession to the’ land- 
lord of his land under the. scheme of 
Chapter II of the Tenancy Act con- 
tained In Sections 31 to 43 as also in 
Chapters I-A, I-AA and II-B. We do 
not find it necessary to ascertain and/or 
specify the conditions which were intend- 
ed to be nullified. 

7-A. The contentions of Dr. Naik 
thus fail, 

8 Rule is, therefore, discharged. 
In the circumstances of the case, there 
will be no order ag to costs, 

Rule discharged. 
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Jaysing Ratilal Kotak, Appellant v. 
Municipal Commissioner for Greater 
Bombay and another, Respondents. 

A. F, O. D. No, 274 of 1967, D/- 1-3- 
1971. from order of N. M. Shah, Chief 
Judge, Sm. C. C. Bombay in Appeal No. 
M/229 of 1966. 


Bombay Municipal Corporation Act - 


(3 of 1888), S. 217(1) and (2) — Appeal 
against valuation — Appeal is maintain- 
able not only against fixation of rateable 
value under the Act but also against the 
rejection of representation under S, 167 
= (X-Ref:— Section 167). i 

(Paras 2, 3, 4) 


When a representation made to the 
Commissioner under Section 167 for re- 
ducing the amount of rateable value is 
wholly rejected by him, in effect, he fixes 
the rateable value at the same figure as 
that at which it is entered in the Assess- 
ment Book. (Para 4) 

Sub-section (2) of S. 217 cannot limit 
the right of appeal conferred by sub-sec- 
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„tion (1) of S. 217, Sub-section (2) only 
“provides that the appeal is not. to be 
‘heard’ by the Chief Judge unless certain 
conditions specified therein are fulfilled, 
If those conditions, or me appropriate 
condition, is not fulfilled, the remedy may 
be postponed or even barred, but the 
right of appeal conferred by sub-sec. (1) 
ef 5, 217 is not taken away thereby. 
Merely because a particular case may nof 
fall under one or other of the clauses of 
sub-section (2) of S. 217. or under S. 218 
which is consequential thereto. one is not 
led to the conclusion that no appeal 
would lie to the Chief Judge of the court 
of causes in such a case. 

(Para 2} 


The use of the expression “conclu< 


‘give evidence” in sub-section (2) of Sec« 


tion 166 cannot have any bearing on the 


` question as to whether an appeal is or is 


not maintainable under Section 217 of 


the Act, but has a bearing only on the... 


question of proof of rateable value as and 
when it arises. (Para 3): , 
Cases Referred: Chronological Parag . ` 
(1963) ATR 1963 SC 151 (V 50)= : 
(1963) 2 SCR 774, Smt, Soma- 
wanti v. State of Punjab 3 


` C, V. Sheth, for Appellant K. K. 
Singhavi with K. K. Desai i/b M/s, A. M. 
Desai, Attorneys, for a 


- JUDGMENT:— This an appeal 
against an order of Mr. N. Mt Shah, Chief 
Judge of the Court of Small Causes, dated 
28th January 1967 dismissing an appeal 
filed before him under Section 217 of the 
Bombay Municipal Corporation Act, 1888, 
(hereinafter referred to as the Act) on 
the ground that the same fell outside the 
purview of the said section and was, 
therefore. not maintainable. The appel- 
lant who purchased a flat on ownership 
basis some time in June 1966 made a re- 
presentation to the Municipal Commis- 
sioner under Section 167 of the Act for 
reducing the amount of rateable value in 
respect of the said flat. The Municipal 
Commissioner, however, rejected that re- 
presentation, and it is from that rejec- 
tion that the present appellant sought to 
file an appeal to. the Chief Judge of the 
Court of Small Causes under Section 217 
of the Act. The learned Chief Judge 
took the view that as under clause (c) of 
sub-section (2) of S. 217 an appeal against 
any amendment made in the Assessment 
Book under Section 187 during final year 
could not be heard unless a complaint 
made by the aggrieved person within 15 
days after be first received the notice of 
the amendment had been disposed af, an 
appeal was competent only if the Assess- 
ment Book was amended during an off- 
cial year. He held that as in the present 
case such an amendment was not made, 
but had been refused, no appeal-lay from 
the same. The learned Judge also relied 
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217, as well as on Section 218, and 
came to the orion that the appeal 
filed fo him in the present case fell 
outside the purview of Section 217 and 
was not maintainable and he, therefore, 
dismissed the same. Itis from that order 
that the present appeal has been prefer~ 
red under S. 218-D(1)(b) of the Act. 


2. I do not agree with the way In 
which Section 217 of the Act has ben 
‘construed by the learned Chief Judge. In 
my opinion, sub-section (2) cannot limit 
the right of appeal conferred by sub-sec- 
tion (1) of S. 217 of the Act. Sub-sec~ 
tion (2) only provides that the appeal is 
not to be ‘heard’ by the Chief Judge un- 
less certain conditions specified therein 
are fulfilled. If those conditions, or the 
appropriate condition, is not fulfilled, the 
remedy may be postponed or even 
barred, but the right of appeal conferred 


‘by sub-section (1) of S. 217 is not’ taken 
. away thereby. To take just one illustra- 


tion, if clause (d) of sub-clause (2) of 


` a Sec. 217 is not fulfilled by reason of the 


-fact that that deposit required thereby is 
not made by the appellant with the Com- 
missioner, the appeal cannot be heard till 
that deposit is made, but that has noth- 
ing to do with the maintainability of the 
appeal as such, nor does it constitute a 
limitation on the right of appeal confer- 
red by sub-section (1) of S. 217. It 
follows that merely ‘because a particular 
case may not fall under one or other of 
the clauses of sub-section (2) of S. 217. or 
under Section 218 which is consequential 
thereto, one is not led to the conclusion 
that no appeal would lie to the Chief 
Judge of the Court of Small Causes in 
such a case. If the facts of a particular 
case do not bring it within one or other 
of the clauses of sub-section (2) of Sec- 
tion 217, or within S. 218, the only result 
would be that the right of appeal con- 
ferred by Section 217 would stand un- 
fettered- by any condition or limitation, I 
am, therefore, unable to agree with the 
reasoning of the learned Chief Judge, and 
under, the circumstances, the conclusion 
at which he, has arrived must be held to 
be ‘erroneous: 


3. Mr. Singhvi on behalf of the 
Corporation has attempted to support the 


order of the learned Chief Judge on two: 


: new grounds which are not to be found 
in that Order, and he is entitled to do so. 
The first ground is'that under sub-sec- 
tion (2) of S. 166 an entry in regard to 
rateable value in the Assessment Book is 
stated to be “conclusive evidence” in re- 
gard to the same, subject to “such altera- 
tions” as may be made on a representa- 
tion made under Section 167 of the Act. 
Mr. Singhavi has, therefore, 
that when, on a representation made 
under Section 167, no alteration is made 
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% clauses (a) and (a) of sub-clause (2) of . 


contended ` 


A.L R. 


in regard to the rateable value entered 
in the Assessment Book, that rateable 


‘value becomes conclusive and no appeal 


lies from the ‘same to the Chief Judge 
under Section 217 of the Act. I am un- 
able to accept that argument of Mr. 
Singhavi. The expression “conclusive evi- 
dence” ‘has been construed by the 
Supreme Court in the case of Smt. Soma- 
vanti v. State of Punjab, (AIR 1963 SC 
151 para 19). In that judgment,. the 
Supreme Court has laid down that there 
is no difference between the expressions 
“conclusive evidence” and “conclusive 
proof’. The Supreme Court hag further 
laid down that once the law says that 
certain evidence ig conclusive, it shuts 
out any other evidence which would 
detract from the conclusiveness of that 
evidence and the aim in such a case is to 
give finality to the establishment of the 
existence of a fact from the proof of an- 
other fact. It is, therefore, clear that the 
use of the expression “conclusive evi- 
dence” in sub-section (2) of S. 166 only 
means that no other evidence can be led 
to detract from the finality of the evi- 
dence in regard to reteable value that is 
to be found in the Assessment Book. It 
cannot however, mean that the rateable 
value so entered z the Assessment Book 
cannot be ed by appropriate pro- 
cedure as provided in the Act. In other 
words, the use of the expression “con- 
clusive evidence” in sub-section (2) of 
S. 166 cannot have any bearing on the 
question as to whether an appeal is or is 
not maintainable under Section 217 of the 


‘Act, but has a bearing only on the ques- 


tion of proof of rateable value as and 
when it arises. The argument of Mr. 
Singhavi based on sub-section (2) of Sec- 


_ tion 166 must, therefore, be rejected. 


4, The second ground on which 
Mr. Singhavi sought to support the Order 
of the learned Chief Judge was that sub- 
section (1) of S, 217 provides for an ap- 
peal only against any rateable value 
“fixed or charged” under the Act, and 
that when a representation under Sec. 167 
of the Act is rejected by the Commis- 
sioner. it cannot be said that he fixes any. 
rateable value under that section Mr.’ 


- Singhavi has rightly contended that the. 


word “charge” has no application to the - 
present case: The only question, there- 
fore, is whether the word “fixed” as used 
in sub-section (1) of S. 217 should be con-. 
strued in the manner- contended for by 
Mr. Singhavi. First and foremost, it must 
be pointed out that though Section 217 
uses the word “fixed” in sub-section (1) 
thereof, that word does not occur in the 
earlier provisions relating to rateable 
value. except in Section 154 of the Act. 
The statutory provisions relating to the 
procedure for disputing the rateable value 
entered in the Assessment Book by the 
filing of a complaint under Section -162 
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upon such a complaint. If Mr. Singhavi’s 
contention were to be right, the result 
would, fone be that even when such 
an application 
would lie from that dismissal under Sec- 
tion 217 of the Act. The result of plac- 
ing this construction would be that the 
right of appeal conferred by Section 217 
would be limited to the very few cases in 
which, on such a complaint being filed, 
the complaint is not wholly dismissed but 
the rateable value is reduced to a figure 
which is higher than that which the com- 
plainant had prayed for. I do not think 
there is any reason to place such a limited 
construction on Section 217 which confers 
the right of appeal. On principle, there 
is no reason why. if an appeal should lie 
from an alteration of a annie rupee in the 
rateable value by the Co joner act- 
ing on a representation made to him 


under Section 167 of the Act, no appeal .- 


should lie from a total rejection of that 
representation by the Commissioner. If 
any alteration effected by the Commis- 
sioner upon a representation made to him 
under Section 167 amounts to “fixing” of 
rateable value. I see no reason why we 
rejection of that representation by him 

should not amount to fixing the rateable 
value at the very figure at which it 
stands in the Assessment Book. I, there- 
fore. hold that when a representation 
made to the Commissioner under Sec. 167 
is wholly rejected by him, in effect. he 
fixes the rateable value at the same figure 
as that at which it is entered in the As- 
sessment Book. Any other construction 
would unduly restrict the right of appeal 
conferred by sub-section (1) of S. 217 of 
the Act and lead to unreasonable results. 


5. I. therefore, allow this appeal, 
set aside the ‘order of the learned Chief 
Judge of the Court of Sma Causes and 
remand the matter back to him to be dis- 
posed of in accordance with law. Costs 
of the appeal will be costs in the cause. 

Appeal allowed, 


Shey. a premaman ; 


a 
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Mrs. Jankibai Prahladra{f Briflal 
Seksaria. Applicant v. Kashinath Raghue 
nath Kelkar and others, Opponents. 


Civil Revn. Appln. No. 297 of 1970, 
D/- 21-1-1971 to set aside order of A. R 
Shimpi Judge City Civil Court, Bombay, 
D/- 18-2-1970. 


(A) Bombay Public Trusts Act (29 of 
1950). Ss. 79 and 80 — Effect of — Juris- 
diction of Civil Court — Exclusion of. 


CP/CP/B564/72/KSB 
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do not use the word “fixed” in regard to . 
the result of the proceeding that ensues: 


is. dismissed: - no appeal 


` 1950), S. 
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Section 79 is mandatory and the 
question whether particular property is 
trust property must be decided by the’ 
Charity Commissioner or his assistants 
and their decision is made final and con- 
clusive. The jurisdiction of civil court to’ 
determine that question is barred by Sec- 
tion 80 unless the jurisdiction is saved by 
any other provision of the Act 

(Para 97 

(B) Bombay Public Trusts Act (29 of 
50 — Essential condition for 
maintainability of suit under S. 50 — Suit 
property must be property belonging to 
or registered in name of trust. f 


While construing Section 50 the 
mandatory provisions of Section 79(1) 
cannot be lost sight of. The suit permit- 
ted under Section 50 must necessarily be 
a suit where it is not left to the Court 
to decide whether a particular property 


does or does not belong to a public . 


charitable trust. It is only when the 
Charity Commissioner or his Assistants 
discharge their obligation of deciding the 
question as enjoined by Section 79 that a. 
suit could be instituted by the Charity 
Commissioner or by two or more persons 
having an interest in the trust for the re- 
covery of possession of such property or 
the proceeds thereof. The essential im- 


portant condition for maintainability of 


suit under Section 50 is that the pro- 
perty in respect of which the suit is in- 
stituted must be a property belonging to 
a public trust. A mere allegation that 
the property belongs to a public trust 
would not be sufficient to sustain the suit. 

(Para 10) 


A suit by the trustees~ of a public 
trust registered under the Act, for a dec= 
arano that the suit properties belong- 
ed to the trust and for possession of the 
same with mesne profits even though in- 
stituted in pursuance of a- direction of 
the charity Commissioner who refused to 
inguire into ownership of the trust pro- 
perty under Sec. 22-A, is not competent 
under Section 50. But in view of the 
fact that the suit was pending for the last 
10 years. the High Court did not dismiss 
it in view of the bar under Section 80 but 
stayed it until declaration under S. 22-A 
that the properties belonged to the trust 
was obtained by the plaintiffs from the 
charity Commissioner. (Para 17} 


~ (C) Bombay Public Trusts Act (29 of 
1950), S. 22-A — Provisions of Ss. 19 to 
22 apply to inquiry under S. 22-A — 
Question whether property belongs to 
trast — Charity authorities cannot re 
to determine it and refer trustee to a 
civil suit. 
The provisions of Sections 19, 20. 24 
and 22 are applicable to the inquiry under 
Section 22-A also. It may be that the 


Deputy or Assistant Charity Commis- 
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sioner has a discretion to inquire into 
certain particulars in regard to the Trust, 
' but those particulars clearly must not be 
particulars about the inquiry of which 
an imperative duty has been cast under 
“Sections 18 and 19. Under Section 19(ii) 
an imperative duty has been cast on the 
' Charity authorities to determine whether 
any property is the property of such 
trust, and whenever an inquiry for this 
purpose is sought, it is certainly not open 
to the Charity authorities to avoid their 
responsibility and to say that the matter 
is too complicated and the parties could, 
therefore. seek their relief in a regular 
guit. . (Para 14) 


(D) Bombay Public Trusts Act (29 of 
1950), S. 31(1) = — Bar under is not to in- 
stitution of suit but to its being heard and 
decided. (Para 17) 


(E) Civil P. C. (1908), O. 2, R. 4 — 
. Leave of Court — Suit for possession and 
- mesne profits — Claim for recovery of 
o moar received by defendant by wrong- 
oe sale of some property cannot properly 
. be joined under O. 2, R. 4 unless leave of 
court is obtained — It cannot also be 
justified under O. 1, R. 3 or O. 2. R. 3 — 
Leave was granted at stage of revision to 
get over a bar of technical een p 


(X-Ref:— Ot R. 3 and O. 2, R. 3). 

l (Para 18) 
Cases Ref t Chronological Paras 
(1989) a 1969 p 884 (V 56)= 

(1969) 3 SCE He , Sugra Bibi v, 
Haji Kumm 16 
toen AIR, 1967 ir 86, (V 54)— 
Bom LR ‘Shri Adinath 
Tirthankar Tein eair v. Shant- i 
1967) “69 Bom LR 472 = 1967 Mah ` 
* LJ 799. Rajgopal Raghunathdas 
v. Ramchandra E 18 
11962) First Appeal No, 353 of 1959, 
D/- 19-11-1962 (Bom) ` 15 
(1961) 1961-2 Guj LR 564 = (1961) ; 
2 Guj HCR 223, Kuberbhai v, 


Purshottamdas 
(1957) AIR 1957 Bom 42 (V 44)= 
57 Bom LR 1069, Taraben Baldev= 


saree Charity Commr. tL 


N. Dají and B. N. Shroff i/b M/s. ` 


“arabebhat a Diwanji Attorneys, for 
Applicant; S. A. Desai and J. V. Coelho 
ifb M/s. V. A. Phadke & Co. Attorneys for 
Opponents 1 and 2. V. H. Gumaste Govt, 
Pleader, for Respondent No. 14. 


ORDER:— This civil revision applica- 
tion has been directed against the judg- 
ment and order passed by the learned 
Judge of the City Civil Court at Bombay 
ee liad in Suit No, 1362 of 1960 on 

e. 


2. The suit in question was filed 
by two plaintiffs, who happen to be the 
trustees of the Bhagoli Balooji Keer 
Public Religious and Charitable Trust. 


$ 
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This trust was created under a Deed of 
Trust made by Bhagoli Balooji Keer on 
15-5-1930. This Trust has been duly re- 
gistered under eee provisions of the Bom- 
bay Public Trusts Act, 1950. The pro~ 


dmittedly 
include the property bearing Cadastral 
City Survey No. 657 situate at Mahim, 
Shortly after this Trust was made—in 
fact within seven days thereafter Bhagoji 
Keer acquired another property be 
Cadastral City Survey No. 656. This pro~ 
perty is adjacent to the property bearing 
Cadastral City Survey No. 657 and some 
structures have been constructed thereon, 
One of them is ‘“Dnyan Mandir”. now 
known as Shree Cinema. It appears that 
this structure has been constructed on 
922 sq. yds. out of City Survey No. 657 
and partly on a portion of Cadastral City. 
Survey No. 656, 


Under the Deed of Trust, 
Bhapoji Balooji Keer and two others were 
the trustees. After Bhagoji’s death on 
24-2-1944 his son Bhalchandra (defend~ 
ant No. Ae came to be appointed as a 
wore a pace of his‘ deceased father 
along with the two other trustees ap- 
pointed under the Trust. On 23-5-1946 
this Bhalchandra was adjudicated inso- 
vent with the result that his estate vested 
fn the Official Assigneé and his place as a 
trustee was taken by Bhagofi’s other son 
Anant (Defendant No. 3). In 1947, the 
Official Assignee filed a suit for the ad~ 
ministration of the personal estate be- 
longing to Bhagoji in which insolvent 
Bhalchandra was entitled to a share. That 
suit was Suit No. 807 of 1947 and the 
same was filed in the High Court. In 
that suit. the Court Receiver was ap- 
pointed as a Receiver of the property on 
16-6-1947. The Official Assignee, in due 
course took possession of Bhalchandra’s 
personal property. On 27-4-1954. new 
trustees wert appointed in the proceed- 
ing of Civil Suit No. .625 of 1949 and 
some time thereafter the two plaintiffs 
along with defendant No. 3 came to be 
appointed as the trustees of the Trust. 
Under orders of the Court passed in the 
administration suit, the property known. 
as Shree Cinema came to be sold by auc- 
tion and was purchased by defendant 
No, 12 on 1-10-1958. Bhalchandra,.1t ap- 
pears, had mortgaged his share in all the 
suit properties in favour of defendant 
No. 9 and his right, title and interest in 
those properties were su tly pur 
chased by defendant No. 9, 


4, In 1958, the trustees moved the 
Charity Commissioner to include some 
more properties, which form the subject- 
matter of this suit, as properties belong- 
ing to the Trust. That apparently was 
done under Section 22-A of the Bombay 
Public Trusts Act 1950 but the Charity 


Commissioner by his oraer dated 29-9- 
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1958. held that the Inquiry involved com- 
plicated questions of law and fact` and 
the matter: was, therefore, one which 
ought to be decided by a competent Civil 
Court. He, therefore. directed that the 
trustees may, after obtaining the Charity. 
Commissioner’s sanction under Section 51, 
institute the necessary suit under the 
_ provisions of Section 50 of the Bombay 
‘Public Trusts Act. The plaintiffs there- 
after moved the- Charity Commissioner 
for the necessary sanction under Sec 
tlon 51 and that sanction was accorded on 
20-4-1959. Thereafter the suit giving rise 
to this litigation was instituted by the 
two plaintifis on 30-1-1960. In this suit 
the plaintiffs claimed -a declaration that 
the suit properties belonged to the Trust 
made by Bhagoji Keer on 15-5-1930. They 
further claimed possession of those pro- 
perties, including the properties purchas~ 
ed by defendants 9 and 12. Certain other 
reliefs, like mesne profits, ete.. were also 
claimed in the suit, 


5. As has already been mentioned, 
déiendani No. 3 happens to be one of the 
trustees appointed along with the two 
plaintiffs. but on account of his refusal 
to join as a-plaintiff, he was impleaded 
88 defendant No. 3. Bhalchandra, who 
was impleaded as defendant No. 1 died 
during the pendency of the Te and de- 
fendants 5 to 8 happen to be his heirs. 
Defendant No. 2 happens to be the widow 
of Bhagoji and defendant No. 4 happens 
to be her daughter. The Official Assignee 
was impleaded in the suit as defendant 
No. 10 and the Court Receiver as defend- 
ant No. 11 and the Charity Commissioner 
' as defendant No. 13. ; 


i 6. The suit was resisted by the 
defendants and on a perusal of the plead- 

„ings the. following issues were 

and heard as pr issues:— 


. (1) “Whether this Court has pecu- 
miary jurisdiction to try this suit. 


(2) Whether this Court has no juris 
diction and the Charity Commissioner 
alone has jurisdiction to determine whe- 
ther the property in question is a Public 
Charity Trust. 


(3) Whether the plaint discloses any. 
cause of action against the defendants. ` 


f (4) Whether the suit, as framed is 
maintainable without leave of the Court 
in view of the provisions of O. 2. R. 4 of 


the Code of Civil Procedure. 


(5) Whether the suit as framed is not. 
maintainable for reasons mentioned In 
paragraph 5 or 7 of the written statement 

_of defendant No. 12. 


(6) Whether the plaintiffs have given 
valid and proper notices under Section 80 
of the Civil P. C. and whether proper 
notices have been served on defendants 
10 and 11. Pa 
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- (D If the answer to the preceding 
issue be in the negative whether the 


plaintiffs are entitled to maintain the suit. 


(8) Whether the suit as framed is 

por Tor multificariousness as alleged in 

8 of the written statement of de- 
fondant No, 12”. 


On the first issue, the finding of the learn- 


.ed Judge was in the affirmative, on the 


second he held that the Court had juris 


- diction; on the 3rd and 4th issues also he” 


found in affirmative and on the 5th 
he held that the suit was maintainable. 
Finding on issue No. 6 also was recorded 
in the affirmative and hence on issue No, 
7. it was held that the plaintiffs were en- 
titled to maintain the suit. Finding on 
Issue No. 8 was recorded in the negative. 
After recording these. findings, the suit 
ee ee 
further hearing on the remaining issu 
and was fixed for hearing on 16- 3-1970. 
Defendant No. 12 feeling aggrieved‘ by 
these findings and the order directing the 
suit to proceed for hearing on the re- 
issues, has come up to this court 
in revision. E 


7. In the course of the arguments 
at the Bar. only two points, were canvas- 
sed for my decision. The- first is whether 


-the learned a Judee was right in taking the 


view that he had jurisdiction to entertain 
the present suit and the second is whe- 
ther the suit is defective for want of the 
necessary permission of the Court rer 
Order 2, Rule 4 of the Civil P. So 
far as the first point is Eee the 
submission of . Mr. Daiji, appearing on 
behalf of defendant No. 12. was that the 
question whether a property 
belongs to a Public Trust is a question 
which the Charity Commissioner or his 
Assistant alone was empowered to decide 
under the provisions of the Bombay 
Public Trusts Act and the jurisdiction of 
the Civil Court to decide that question 
is, therefore, expressly barred by the pro- 
visions of Section 80 of the Act. In sup- 
port of this submission my attention was 
drawn .to the provisions of Sections 18, 
19. 79 and 80 of the Bombay Public 
Trusts Act, 


8. Section 18 deals with registra- 
‘Gon of public trusts. Sub-section (1) of 
S. 18 provides that it shall be the duty 
of the trustee of a public trust to which 
this Act has been applied to make an ap- 
plication for the registration of the public 
trust. Sub-section (2) says that such ap- 
plication shall be made to the Deputy or 
Assistant Charity Commissioner of the 
region or sub-region within the limits of 


.- which the trustee has an office for the 


administration of the trust or the trust 
property or substantial portion of the 
trust property is situate. Sub-section (9 
prescribes the time limit for making such 

an app. - and sub-section (5) ale 
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vides the particulars which have to be 
furnished in the application in question. 
Sub-section (6) provides that every ap- 
plication made under sub-section (1) shall 
be signed and verified in the prescribed 
manner by the trustee or his agent spe- 
cially authorised by him in this behalf 
and shall be accompanied by a copy of 

An instrument. of trust. Section 19 pro- 
vides for inquiry for registration of the 
trust. It says that on the receipt of an 
application under Section 18, or upon an 
application made by any person having 
interest in a public trust or on his own 
motion, the Deputy or Assistant Charity 


mmissioner shall make an inquiry in- 


Co 

the prescribed manner and the facts to 
be ascertained have been enumera 
thereafter. The first fact to be ascertain- 
ed is whether a trust exists and whether 
such trust is a public trust and the second 
fact is whether any property is the pro- 
perty of such trust. It is not necessary 
to ‘enumerate the remaining facts for the 
purpose of this proceeding. The order 
passed by the Charity Commissioner or 
bis Assistants is subject to appeals as pro- 
vided in the Act. Then comes } Section 79 
and it lays down:— 


“79(1) Any question, whether or not 
a trust exists and such trust is a public 
trust or particular property is the pro- 
perty of such trust, shall be decided bv 
the Deputy or Assistant Charity Commis- 
sioner or the Charity Commissioner in 
appeal as provided by this Act. 


a (2) The decision of the Deputy or As- 
sistant Charity Co oner or the 
Charity Commissioner in appeal, as the 
case may be shall, unless set aside by the 
decision of the court on application or of 
the High Court. in appeal, be final and 
conclusive”. 


Section 80, which follows provides that 
save as expressly provided in the Act. no 
Civil Court shall have jurisdiction to 
decide or deal with any question which 
is by or under the Act to be decided or 
dealt with by any officer or authority 
under the Act, or in respect of which the 
decision or order of such officer or autho~ 
rity has been made final and conclusive. 


9. The combined effect of Sec~ 
tions 79 and 80 is that if a particular 
question is under Section 79 to be decid- 
d by the Charity Commissioner or his 
Assistant or by the Courts in appeal, the 
jurisdiction of a civil court to decide 
that. question is expressly ousted by Sec- 


tion 80, unless there is a provision to the - 


contrary contained in the Bombay Public 
Trusts Act. From the provisions of Sec- 
tion 79 it is clear that the question whe- 
ther a particular property is the pro- 
perty of the trust is required to be decid- 
ed by the Charity Commissioner or his 
Assistants. The words used are “shall 
be decided by” and the provision con- 
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: by any other provisio 
yeaa in the Bombay Public 


10. On the side of the plaintiffs 
an attempt was made to say that a suit 
in question would fall within the ew 
of Section 50 of the Boney. Public 
Trusts Act, 1950 and that being a provi- . 
sion to the contrary. the bar under Sec- 
tion 80 could not possibly arise. The 
question therefore is whether the present 
suit could properly be regarded as a suit 

g within the purview of Section 50. 
Section 50. in so far as is material for 
this proceeding. provides:-— 

eo any case— 


I) sesencnvsccsccevccccccce eee 





Gi) where a direction is ahaa Nas 
recover possession of a property 
longing to a public trust or the ais 
thereof or for an account of such pro- 
perty or proceeds from any person in- 
cluding a person holding adversely to the 
public trust, or 

(ELEA DEA PEE E 

The Charity E after. 
making such enquiry as he thinks neces- 
sary or two or more persons having an 
interest in the trust and having obtained 
the consent in writing of the Charity 
Commissioner as provided in Section 51, 
may institute a suit whether contentious 
or not in the Court within the local limits 
of whose jurisdiction the whole or part 
of the subject-matter of the trust is 
situate, to obtain a decree for any of the 
following reliefs:— 


(a) an order for ‘the recovery of the 
possession of such property or proceeds 
thereof”, 


There are certain provisos to Section 50, 
but with those provisos we are not con- 
cerned in this proceeding. From the pro~ 
visions quoted above, it is clear that a 
suit for the recovery of possession o 
property or proceeds thereof can be filed 
by the Charity Commissioner or two or 







is to say. that the property in respect 
which the suit is instituted must be 
property belonging to a public trust 
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mere allegation that the property belongs 
to a public trust would not be sufficient 
to sustain the suit. The suit must in 
effect be a suit for the recovery of pos- 
session of a property which is shown to 
belong to a public trust. The submission 
that the provisions of this section should 
be liberally construed so as not to defeat 
the suit of the trustees ignores the plain 
fact that while construing Section 50 the 
mandatory provisions of Section 79 can- 
not possibly be lost sight of and Sec- 
tion 79(1). as I have already indicated, 
clearly provides that any question, whe- 
ther or not a trust exists-and such trust 
is a public trust or particular property is 
the property of such trust. shall be decid- 
ed by the Deputy or Assistant Charity 
Commissioner or the Charity Commis- 
sioner in appeal as provided by this Act 
and sub-section (2) makes it clear that 
the decision of the Deputy or Assistant 
Charity Commissioner or the Charity 
Commissioner in appeal, as the case may 


be shall unless set aside by the decision: 


of the Court on application or of the High 
Court. in appeal be final and conclusive. 
Since it is made obligatory on the part 
of the Deputy or Assistant Charity Com- 
missioner or the Charity Commissioner in 
appeal to decide whether a parti 
property is the property -of a public 
charitable trust and since such decision is 
under sub-section (2) made final and con- 
clusive, it is plain that the suit permitted 
under Section 50 must necessarily be a 
suit where it is not left to the court to 
decide whether a particular property does 
or does not belong to a public charitable 
trust. It is only when the Charity Com- 
missioner or his Assistants discharge their 
obligation of deciding the question as en- 
joined by Section 79 that a suit could be 
instituted by the Charity oner 
or by two or more persons having an in- 
terest in the trust for the recovery of 
possession of such property. On the side 
of the plaintiffs, it is argued that to adopt 
such a construction would drive, the 
plaintiffs to multiplicity of proceedings. 
They would in the first place, be re- 
quired to approach the Deputy Charity 
Commr. or the Charity Commissioner, ag 
the case may be for the purpose of ob- 
taining a finding that the properties in 
dispute belong to the public charitable 
trust in this case and thereafter they 
would be allowed to proceed with this 
sult, But it is difficult to see how such 
a course can be ayoided in the face of the 
plain provisions to which a reference has 
been made. 


L In Taraben Baldevdas v. 
Charity Commr.. (1955) 57 Bom: LR 1069 
wo (AIR 1957 Bom 42) the facts 
were that the plaintiff filed a suit in a 
civil court against the defendants for a 
declaration that she was the owner ‘of a 
certain sum of money lying in deposit 
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with the defendants and no’one else had 
any right. title and interest in that sum. 


In that suit a preliminary issue was raised 


whether the suit was barred by the Bom- 
bay Public Trusts Act, 1950. During the 
pendency of the suit the defendants sub- 
mitted an application before the Deputy 
Charity ioner under Section 19. 
of the Act inter alia to make inquiries 
and determine whether the sum lying in 
deposit with them constituted a trust and 
whether the trust was a public trust 
within the meaning ‘of the Act. A pre- 
liminary contention raised by the plain- 
tiff that the Deputy Charity Commissioner 


had no jurisdiction to entertain the ap- 


plication as the question relating to the 
existence of a trust was involved in the 
suit, was rejected. Thereafter the plain- 
tiff applied for stay of the ebro ones 
before the Deputy Charity Commissioner 
under Section 10 of the Civil P. C. 1908 
contending that as the same issues fell 
to be determined in two different pro- 
ceedings before two different tribunals 


- simultaneously, and the suit instituted 


by the plaintiff was prior to the institu- 
tion of the application by the defendants, . 
the proceedings before the Deputy Charl. 
ty Commissioner were liable to be stayed. 
On these facts, the Division Bench of this 
Court held that under the Bombay Public 
Trusts Act the Civil Court had no juris- 
diction to decide the question whether 
the sum in the hands of the defendant 
was the property of a public trust and 
the application before the Deputy Chari- 
ty mmissioner could not be stayed. 
This decision does, therefore, support the 
view that the question whether a parti- 
cular property belongs to a public trust 
fis within the exclusive jurisdiction 
of the charity authorities and the 
Civil Court has no jurisdiction to decide 
that question. On the side of the 
plaintiffs reliance was sought to be placed 
on the observations appearing at page 
1073 of the Report. The observations are 
to the following effect: 


“It was submitted that if jurisdiction 
of the civil court to decide. whether a 
particular property is the property of a 
public trust, is excluded the civil court.. 
would have no jurisdiction, even at the 
instance of the charity Commissioner, or 
two or more persons who have obtained 
his consent in writing. to entertain a suit 
for declaration that a particular property 
belongs to a public trust and for con- 
sequential reliefs. But it has to be noted 
that the exclusion of jurisdiction of the 
civil court is made subject to any provi- 
sion expressly made, and Section 50 being 
such a provision. jurisdiction of the Civil 
Court to entertaln suits which fall within 
the description of suits mentioned there- 
in may not be regarded as excluded”. 


These observations only support the con- 
clusion that if a suit properly falls with- 
6 


204 Bom, =‘ [Pra. 1-13] 


In the purview of Section 50, it is saved 
from the bar arising under Section 90, 
but, for reasons already indicated the 
present suit cannot properly be regarded 
as a suit falling within the purview of 
Section 50. These observations cannot, 
it further the case of the plain- 


12. In Kuberbhaf v, Purshottam- 
-das, (1961) 2 Gui LR 564, thè- facts were 
“that on 6-8-1952 the lst. defendant ap- 
“plied to the Assistant Charity Commis- 
‘sioner for registration of the trust per- 
taining to the temple of Shri Ramfi at 
Detroj. of which the Ist defendant claim- 
ed to be the Mahant. The Assistant Chari-~ 
ty Commissioner held an inquiry and ag- 
certained that the 1st defendant was the 
Mahant and manager of the temple and 
made an entry in the register kept under 
Section 17 of the Bombay Public Trusts 
-Act 1950, of the name of the Ist defend- 


ant as the Mahant and er and also 
‘ari ‘entry to the effect t the mode of 
‘succession to the office of the Mahant 


was from the Guru to the Chela. Against 
these findings, the plaintiffs filed an ap- 
plication before the Deputy Charity Com- 
Missioner who rejected that application. 
Aggrieved by the order of the Deputy 
Charity Commissioner, the plaintiffs pre~ 
ferred an appeal before the Charity Com~ 
missioner but that appeal also met with 
the same- fate and the appeal was di 

. missed on 17-9-1955. The plaintiffs did 
not challenge that order under Section 72 
“of the Act which entitles any person 
‘aggrieved by the decision of the Charity 
Commissioner inter alia under Sec. 70 to 
_apply to set aside the said rire lao 


Charity Commissioner and the Charity 
Commissloner consequently became final 
and conclusive. The plaintiffs thereafter 
filed the suit after obtaining.the sanction 
of the Charity Commissioner as provided 
by Section 51 of the Act. The plaintiffs 
asked for a declaration that the three 
houses and the plot in suit and other 
movable properties belonged to the public 
trust, that Survey No. 141 of Detroj also 
-belonged to the trust and that its aliena- 
‘tion by the 1st defendant was void. The 
. plaintiffs also prayed for possession of 
those properties and the question was 
whether the Court had jurisdiction to 
decide whether the particular properties 
did or did not belong to a public trust. 
Shelat, J.. as he then was ruled that a 
complete Code is provided in the Bombay 
Public Trusts Act for dealing with matters 
set out in Sections 18 and 19 and re- 
course must be had to the procedure laid 
down in the Act. The provisions of Sec- 
tion 80 of the Act bar the furisdiction of 
a Civil Court in the ‘two categories of 
matters, viz. (1) those questions left under 

Act to be decided by the Assistant 

t 
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or the Deputy Charity Commissioner 
under Sections 18 and 19 and (2) those 
which the Act has made final and con- 
elusive under Section 79(1) and S. 21(2) 
of the Act. It was further ruled that the 
plaintifis having had recourse to Sec- 
tion 70. and not having followed up their 
remedy under Section 72 are bound by 
the decision of the Charity Commissioner 
in their appeal before him. This deci- 


sion also ig therefore another authority - 


in support of the view that the Civil 
Court is by Section 80 precluded from 
deciding the questions which it is the. 
duty and function of the Charity Autho- 


` rities to decide under the provisions of 


Section 79. On the side of the plaintiffs, 
an attempt was made to distinguish the 
decision by pointing out’ that the plaintiffs 
in that case had already appeared before 
the charity authorities. That. however, 
does not make any difference in principle. 
What is important is.that the High Court 
of Gujarat has come to the conclusion 
that the duty and function to decide 
whether a particular property does or 
does not belong to a public trust are by 
Section 79 entrusted to the Charity autho- 
rities and the decision of those authorities 
is made final under sub-section (2) - of 
S. 79 and the Civil Court is consequently 
precluded from deciding that question 
under Section 80 of the Act. - 


13. In Raigopal Raghunathdas v. 
Ramchandra, (1967) 69 Bom LR 472 a 
Division Bench of this Court consisting 
of the Hon’ble the Chief Justice and Mr. 
Justice Bal was dealing with a case where. 
plaintiffs in their capacity as trustees had 
sued a trespasser for possession of pro- 
perty belonging to the trust and the con- 
tention was that the suit under Section 50 
of the Bombay Public Trusts Act was not 
maintainable for want of the Charity 
Commissioner’s sanction.. That conten- 
tion was overruled by the Division Bench, 


and the learned Chief Justice, speaking= 


for the Division Bench, pointed out that 


the trustee who is in the position of a -> 


legal owner of property can sue to re- 
cover the property from persons. who are 
without any right, title or interest in 
themselves, without obtaining any pre- 
vious sanction -of the Charity Commis- 
sioner. In that case, the property was al- 
ready declared to be a property belonging 
to the trust and it was therefore, held 
that the trustees without recourse to Sec~ 
tion 50 could institute a suit in their 
own right. In that very case it has been ` 
pointed out that Section 50 of the Bom- 
bay Public Trusts Act, 1950 is not restric- 
tive but cumulative in its-effect. It only 
enables persons having an interest to sue 
and does not prohibit any suits being 
filed by trustees of public trusts. Relying 
on these observations. Mr. Desai appear- 
ing on behalf of the plaintiffs, submitted 
that right to bring a suit under Sec. 50 
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was only one of the rights available to a 
trustee and that did not take away his 
ordinary right to file a suit for possession 
of trust property independently of Sec- 
tion 50. This no doubt is so, but the 
point is that the, suit in the aforesaid 


case wes a. suit in feat of property . 
which was already declared to be a pro- 


perty belonging to a trust and therefore, 
whether a suit was brought under Sec- 
tion 50 or whether it was brought in- 
dependently of Section 50, the Civil Court 
was not going to decide the question 
which by Section 79 is required to be 
decided by the Charity authorities. There~ 
fore merely by pointing out that Sec. 50 
is not restrictive but cumulative, the 
plaintiffs cannot get over the provisions 
of Section 79 and say that their suit as 
prayed is maintainable under Section 50, 


14. On the side of the plaintiffs, if 
was pointed out that they had in fact 
approached the charity authoritles for 
getting an order that the properties in 
dispute are properties belonging to the 
trust but the Deputy Charity Commis- 
sioner by his order dated 29-9-1958 held 
that the matter was too complicated for 
him to decide. and the best course, there- 
ffore, was to refer the parties to a suit 
under Section 50 after obtaining the 

mer’s sanction under 

The submission was that in 
passing such an order the Deputy Charity 
Commissioner was within his’ own rights, 
because while the words used in Sec- 
ne 18 and 19 are “shall” the word tt 
22-A is “may”. But if Sec- 

tion 22-A is. read ag a whole it is ab- 
undantly clear that the provisions of Sec- 
tions 19. 20 and 21 and 22 are applicable 


to the inquiry under Section 22-A also. | 


It may be that the Deputy or Assistant 
Charity Commissioner has a discretion to 
inquire into certain particulars in regard 
to the Trust, but those particulars clear- 
ly must not be particulars about the in- 
quiry of which an imperative duty has 
been cast under Sections 18 and 19. As 
I have already pointed out, under Sec- 
tion 19(ii) an imperative duty has been 
east on the Charity authorities to deter- 
mine whether any property is the pro- 
perty of such trust. and whenever an 
inquiry for this purpose is sought, it is 
‘lcertainly not open to the Charity autho- 
rities to avoid their responsibility and to 
say that the matter is too complicated 
and the parties could, Hreretorss seek 
their relief in a regular suit. 
15. The ruling in 


Shri Adinath 


Jain Mandir v. Shantappa, 67- 


Tirthankar 

Bom LR 49 = (AIR 1967 Bom 86). to 
which a reference was made by Mr. Desai 
in the course of his submissions at the 
Bar cannot possibly make any difference 
to the view I am taking. In that case, 
the facts were that a person. who was 
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not a party to the proceedings under the 

Bombay Public Trusts Act, Tob Sound 
that his property had been registered as’ 


-trust property pursuant to the said pro- 


and it was held that he was not 
precluded under Sections 79 and 80 of the 
Act from filing a suit. for declaration of 
ae title to such property in a Civil Court. 
In taking that view the learned Judge 


. seems to have relied on the following ob- 


servations of a-Division Bench of this 
Court consisting of Patel and K. K. Desai, 


JJ. made in First Appeal No. 353 of 1956 ` 


decided on 19-11-1962 (Bom). Those ob-- 


_8ervations are to the following effect:— 


“Jeceuseveese It is difficult, however, to 
assert that the Charity Commissioners 
have got exclusive jurisdiction where 
titles of third parties may be involved. 
While requiring them to decide statutory - 
issues, if finality were to be attached to 
certain matters, we would be permitting 
them indirectly to decide very complicat- 


ed and important questions of facts of * K 
heredity and legitimacy as well, which in- ` ' 


all probability. in view of the wording 


- of Section 19, may not have been intend- =: 


ed. -Even apart from this, the procedure 
prescribed is also a summary procedure, 
which is highly unsuited to any inquiry. 
about the titles of third persons......... 
These observations cannot, however, have 
any application to the facts of the present 
case. We are not here dealing with a 
case where a person; who was not a party 
to the proceedings under the Bombay 
Public Trusts Act 1950 finds that his 
property is registered as trust property 
pursuant to the said proceedings, 
dealing with a suit instituted by the 
trustees themselves and the trustees at 
any rate cannot say that it was not neces- 
sary for them to approach the charity 
authorities in accordance with the provi- 
sions of Sections 18. 19 and 79. Sec- 
tion 18(2) enjoins that it shall be the 
duty of the trustees of a public trust to 
which this act has been applied to make 
an application for the registration of the 
public trust and once this imperative 
obligation is required to be discharged, 
it naturally follows that they must also 
take care to get all the trust properties 
entered in the register of trusts. If they 
do so. the charity authorities naturally 
have got to discharge their own obliga- 
tions imposed by Section 79 and once 
they pass their order. that order is made 
final and conclusive and a civil court is 
by Section 80 clearly precluded from 
deciding those questions. 


16. Mr. Desai. appearing on behalf 
of the plaintiffs, made a final attempt to 
save the situation by pointing out that in 
any case, one of the trust properties was 
involved in this suit. He pointed out 
that the property “Dnyan Mandir” alias 
Shree Cinema purchased at the Court 
auction by defendant No, 12 has in fact 


& 


= 
2, 


We are .- 


4 


. of the Civil P. C. 


_ of charitable and. religious nature. 
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been constructed partly on Cadastral City 
Survey No. 657, although a part of it is 
constructed: on the adjoining plot bearing 
Cadastral City Survey No. 656 also. The 
argument, ` therefore. was that the plot 
bearing Cadastral City Survey No. 657 
at any rate is a property belonging to the 
‘Trust and if that is the position there is 
no réason why the plaintiffs cannot come 
to Court under Section 50. But while the 
plaintiffs could come, to Court for relief 


a in respect of Cadatial City Survey No. 


..657, which is already declared to be a 
- trust property. they. could not possibly 
claim any relief in respect of the other 
property bearing ‘Cadastral City Survey 
No. 656, which is not yet declared to be 
a property belonging to the trust. The 
decision of the Supreme Court in Sugra 
-Bibi v. Haji Kummu, AIR 1969 SC 884. to 
which a reference was made by Mr. Desai 
can possibly have no application to the 
facts of this case. What has been held 
- there is that where in a Wakt deed there 
‘were certain provisions in favour of the 
. family .members of the founder along 
[1 with some other provisions in favour of 
athe public and the suit was brought for 

removal of Mutwalli’and appointment of 
plaintiff's. son in his place, the mere fact 
that there were certain provisions in 
favour of the family members of the 
founder along with some other provisions 
in favour of the public, would not take 
the case out of the provisions of Sec. 92 
as there was a sub- 
stantial portion of the income of the 
Wakf properties to be spent for purposes 
These 
observations cannot certainly support the 
submission that the trustees can come to 
Court under Section 50 even in respect of 
property which is not held by the charity 
authorities to be a property belonging to 
the trust. 


17. In the view I have taken, ‘the 
Tearned Judge was in error in taking the 
view that the suit of the plaintiffs did 

J within the purview of Section 50 and 
the bar under Section 80 of the Bombay 
Public Trusts Act could not consequently 
arise. But even though I have taken 


the view that. the suit under Section 50 
‘is not competent, it seems to me that it 


would hardly be in the interest of jus~ 
tice to throw away the suit on the basis 
of this finding. The suit has been in- 
stituted by the trustees in respect of pro~ 
perty alleged to be of the ownership of 
the Trust as far back as 30-1-1960 and 
now in 1971 it would hardly be fair to 
dismiss the suit and drive the plaintiffs to 
a separate proceeding under Sections 18, 
19 and 22. of the Bombay Public Trusts 
Act. The fairest course in this case 
would. I think be to ‘direct that the pro- 
ceedings of this suit ‘shall be stayed and 
in the meantime the plaintiffs would ap- 


_}proach the charity authorities to obtain 
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a declaration under Section 22-A that the 
properties in suit belong to the Trust 
made by the late Bhagoiji Keer. In this 
connection, it-may be useful to note the 
provisions of Section 31(1).of the Bombay 
Public Trusts Act, 1950,, That sub-section 


- only says:— 


“No suit to enforce a right on behalt 

of a public trust which has not been re=~‘- 
gistered under this Act shall be heard or 
decided in any Court”. 
The bar. therefore, is to the suit beini 
heard and decided and not to the suit 
being instituted. In the present case so 
far as certain properties are concerned, 
they are not registered as properties be- 
longing to the Trust and as soon ag that 
defect is overcome, the bar under Sec- 
tion 31(1) would. no longer arise. It is 
to ‘be hoped that after the plaintiffs ap- 
proach the charity authorities they would 
deal with the matter as expeditiously as 
possible. 


18. That leaves the other conten< 
tion of Mr. Daji that the suit is bad for 
want of the necessary leave to the Court 
under the provisions of O. 2,:R. 4 of the 
Erne of Civil Procedure. That Rule pro- 

CSa 


“No cause of action shall unless with’ 


- the leavé of the Court, be joined with .a' 


suit for the recovery of immovable pro- 
perty. except 

(a) claims for mesne profits or arrears 
of rent in respect of the property claim- . 
ed or any part thereof. 

(b) claims for damages for. breach of 
any contract under which the property 
or any part thereof is held. 

(c) claims in which the relief sought 
is based on the same cause of action. 


Provided that nothing in this rule. 
shall be deemed to prevent any party in 
a suit for foreclosure or redemption from’ 
asking to be put into possession of the 
mortgaged property”. 


The submission founded on this Rule was 
that the only causes of action which could 
be joined without the leave of the Court. 
were the three enumerated. in Rule 4, but. 
in the present case. besides claiming ` 
mesne profits, the plaintiffs had also made 
certain prayers not covered by Rule 4. 
In that connection, my attention was par-|- 
ticularly drawn to the relief claimed in 
clause H of paragraph 22 of the plaint 
That clause says that defendants 1 to 8 
and 10 and 11 or any of them may be 
ordered to pay to the plaintiffs Rs. 4,973.80 
p. or any other sum being the price of 
125 sq. yds. wrongfully sold out of Trust 
€. S. No, 657 and received by the said 
defendants or any of them by sale of plot 
No. 1 & Plot No. 2 mentioned in parti- 
eculars and conditions of sale in suit No. 
807 of 1947. It must, I think be conceded 
that this is not a claim which could pro- 
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perly be joined In a sult for possession 


without the leave of the Court in the face. 


of the express provisions of O. 2, R. 4 of 
the Civil P. C. Order 2, Rule 3, to which 
the learned Judge has referred, merely 
says which causes of action could be 
joined. That Rule says:— 


“Save as otherwise provided, a plain- 
tiff may unite in the same suit several 
causes of action against the same defend- 
ant. or the same defendants jointly. and 
any plaintiffs having causes of action in 


which they are jointly interested against - 


the same defendant or the same defend- 
ants jointly may unite such causes of 
action in the same suit”, 


This Rule cannot, however, justify the ie 
clusion of the relief claimed in clause H 
of paragraph 22 of the plaint. The learn- 
ed Judge has further referred to Order 1, 
Rule 3 of the Civil P. C. What that rule 
provides is that all persons may be joined 
as defendants against whom any right to 
relief in respect of or arising out of the 
game act or transaction or series of acts 
or transactions is alleged to exist, whe- 
ther jointly, severally or in the alterna- 
tive. where if separate suits were brought 
against such persons, any common ques- 
tion of law or fact would arise. While 
this Rule may enable the plaintiffs to get 
over the objection of multifariousness, it 
cannof certainly enable them to success- 
fully meet the objection founded on R. 4 
of O. 2. but the objection in this behalf 
is at best a technical objection and the 
same can, I think be without any diffi- 
culty removed by granting to the plain- 
tiffs the necessary leave as contemplated 
by the Rule. I am told that such a re~ 
quest was made in the trial Court itself, 
but there was no occasion for that Court 
to grant that prayer because of the view 
that the joinder of causes of action was 
held not to offend the provisions of O. 2, 
R. 4. Although I have taken the view 
that it does offend the provisions of 
Order 2, Rule 4 of the Civil P. C. I pro- 
pose to get over the objection by-grant- 
ing to the plaintiffs the leave in ques- 
tion at this stage. The second objection 
does not therefore, survive. 


. 19. In the view I have taken, the 
Civil revision application is partly allow- 
ed and the suit shall be returned to the 


trial Court for being proceeded with and: 


disposed of according to law in the light 
of this judgment. The costs of this Civil 
Revision Application shall abide and 
follow the final result of the suit. 


Revision partly allowed, 
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Vishnu Shantaram Desai, Petitoner 
v. Smt. Indira Anant Patkar and another, 
Opponents. 

Special Civil Applns. Nos. 2198 of 
1966, 1916 of 1965 and 2137 of 1967. D/- 
19-3-1971 to set aside order of Maha-« 
rashtra Revenue Tribunal, at Kolhapur, 
D/- 27-7-1966. ` 


Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S 32-F — Scope 
and interpretation of — Section 32-F does 
not create any independent right to pur- 
chase land in a tenant apart from S, 32 — 
Section 32 is subject to S. 32-F which 
prescribes a special procedure for exer- 
cise of such right — (X-Ref:— Ss. 32 to 
32-F and Ss. 32-G to 32-R) — (X-Ref:— 


. Interpretation of Statutes—Marginel aoe, 


to section). 


Section 32 provides for Juta. 
statutory transfer of ownership to the.. 
tenant by operation of law on the tillers’.: 
day or on the postponed date. The right 
of a tenant to be deemed to have pur- 
chased land under Section 32(1) is, how- 
ever, subject to the other provisions of 
this section and the ‘provisions of the next 
succeeding sections including S. 32-F, _ 

(Paras 13, 14} 

Section 32-F, Cl. (a) deals with a case 
where the landlord is under a disability 
and Cl. (b) deals with a case where the 
tenant is under a disability. Each of 
these clauses is complete by itself and 
can apply independently of each other, 
A case may, however, arise when both a 
landlord and a tenant are simultaneously 
under disability. In such a case, if the 
period during which the landlord’s right 
to terminate. the tenancy under Sec. 31 
has expired before a tenant’s right to 
purchase land may be exercised, right of 
the tenant to purchase land has to be 
exercised in accordance with the pros 
visions of clause (b) within tthe time 
therein specified. If. however, the period 
during which such a landlord is entitled 


- to terminate the tenancy under Section 31: 


has not expired when a tenant under such 
disability has become entitled to exercise 
his right of purchase under clause (b), the 
provisions of clause (a) will prevail over 
those of clause (b) because clause (b) inter 
alig contains the words “subject to the 
provisions of clause (a)”. 

(Paras 18, 19} 


A marginal note may sometimes be 
an id to interpretation but the use of the 
word “etc.” in the marginal note to Sec- 


` tión 32-F does not restrict the operation 


of Section 32-F only to a case where a 
landlord is under disability. (Para 20} 


DP/EP/C407/72/KSB 
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Sections 32 and 32-F do not confer 

- Independent rights or opportunities to 
purchase Jand upon a tenant. Section 32-F 
prescribes a special procedure for ex- 
ercise -of a right to purchase land con- 
ferred upon a tenant by Section 32 when 
_ either a landlord or a tenant or both of 
: them are under disability. Such a ten- 
ent has only one right to purchase. He 
has to give an intimation under S. 32-F 
(1) (a) and then the provisions of Ss. 32 to 
82-F (both inclusive) and 32-G-to 32-R 
... (both inclusive) apply to such purchase. 
- The mere use of the word “any” is in- 
sufficient to conclude that Section 32-F 
(1) (b) gives an additional rights. (1969) 
71 Bom LR 402 (407, 408), Overruled, 


Case law discussed 
` (Paras 25, 28, 29, 37) 
The cumulative ‘effect of the provi- 
sions of Section 32-F read with those of 
Section 32-P is that in a case where a 
landlord or a tenant:or both of them are 
under disability a tenant shall be deemed 
to be a purchaser of the land held by him 
z> as a tenant only if he gives an intimation 
«<, of his desire to purchase land to the 
landlord and the Tribunal in the manner 
prescribed and within the time specified 
in Section 32-F, i (Para 28) 
_ Cases Referred: Chrono logical Paras 
(1969) 71 Bom LR 402 = 1969 Mah 
LJ 789, Bapu Dnyanu v. Sadashiv 


Ramchandra 
11965) Ten. A No. 904 of 1964, D/~ 
27-1-1965 (Mah, Rev. Tri). Yesh- 
Balram Ow ` 


- v. Smt. 

S. H. Patil 

AIR 1959 SC 459 = 61 Bom LR 
811, Sriram Ram Narain v. State 
of Bombay 

(1959) 61 Bom LR 1475 = 1959 
Nag LJ 530, Bai Jiviben v. Bom- 
bay Revenue Tribunal 1 

13 Tenancy LR 133 (Mah. Rev. 
Tri.), Banubai Naru Chaugule v. 
Manoramabai Yeshwant 21, 


In Spl. C.A. No. 2198 of 1966:— 


G. R. Rege for: R. G. Samant, tor 
E a A. A. Rizvi, for Opponent 


22 
23 


[In Spl C, A. No. 1916 of ae + 

V. N. Ganpule for B. N. Shotrīi, for 
Petitioner, K, J. Abhyankar, for Op- 
ponent No. 1. 


‘In Spl. C. A. No. 2137 of 1967:— 
M. Garud, for Petitioner; G. M, 
Bhokarikar, for Opponent No. 1. 


The Judgment of the Full Bench was 
delivered by KANTAWALA, J.:— These 
three special civil applications are re- 
ferred to a Full Bench as they involve a 
question as to proper construction of the 
provisions of Section 32-F of the Bom- 
bay Tenancy and Agricultural Lands Act. 
4948 (Bombay Act No. LXVIT of 1948) 


heed ce et 


(FB) (Kantawala J} ALR. 


(hereinafter referred to as “the - Act”). 
The petitioner in each of these applica~ 
tions is either a landlord or a tenant be- 
longing to the category specified in the 
said Section 32-F. 


2. Special Civil Bp not 
No. 2198 of 1966 proceedings under Sec~ 
tion -32-G of the Act were iaaa by 
the Additional Mahalkari and Agricul- 
tural Lands Tribunal No. IV, Kudal, for 
determining the price payable by the 
tenant iñ respect of Survey No: 5. Pot 
Hissa No. 3. admeasuring 254 gunthas 
situate at Village Pat, Mahal Kudal. On 
the Tillers’ Day i.e. on April 1, 1957 res~ 
pondent? No. 1 Shrimati Indira Anant 
Patkar and her two minor sons wére the 
tenants of the land. Landlord Vishnu 
Shantaram Desai contended before the 
Tribunal that the tenant was not entitled 
to purchase the land held by her as she 
was a widow. The Tribunal took the 
view that in case of tenants under dis- 
ability they had to exercise the right of 
purchase after their disability ceased but 
law did not forbid them from becoming 
owners on the tillers’ day if they did not 
wish to postpone the purchase in their 
favour to any future date. The Tribunal 

accordingly held that the widow was en- 
titled to purchase the land held by her 
as a tenant on the tillers’ day. The order 
of the Tribunal also made a reference to 
‘one of the minor sons who had become 
major before the proceedings were com~ 
‘menced. Such a minor son, after attain- 
ing majority had not given any intima~ 
tion expressing his desire to exercise his 
right to purchase land under S. 32. with- 
in one year of his attaining majority. 
The Tribunal, however, took the view 
that. as proceedings were not initiated 
till then under Section 32-G failure to 
give such intimation by such a son after 
attaining majority did not debar the 
widow from exercising her right to pur- 
chase, The Tribunal also fixed the price 
that was payable by the tenant to the 
landlord and directed it to be paid by two 
annual instalments. t 


-confirmed in appeal by 
Deputy Collector, Savantwadi, and in re~ 
vision by the President. Maharashtra Re« 
venue Tribunal, Bombay. The Maha-~« 
tashtra Revenue Tribunal in its order 
inter alia observed that the provisions of 
Section 32-F related only to a case where 
a landlord is a disabled person; there was 
nothing in Section 32 to suggest that a 
tenant, who is disabled, is prevented from 
becoming a statutory purchaser either on 
1st April 1957, Le. the tillers’ day or on 
the postponed date. Landlord Vishnu 
has filed Special Civil Application under 
Art, 227 of the Constitution to challenge 
the validity of this order passed by the 
Maharashtra Revenue Tribunal, Bombay, 


sae Vishnu v. Indira - {FB}. 
Special Civil Application 
No. i016 T 1965. Survey No. 56 admeasur~ 
Ing 18 acres (and 5 acres 10 gunthas Pot 
) situate at Village Kaudane.. 
Taluka Karjat, belonged to Lahanuba’ 
Maruti Gangarde. a widow, on the tillers’ 
day. She died on April 30, 1959. One 
Ganu Rama Khore was a tenant of this 
land on the tillers’ day. He too died in 
the year 1960, leaving his two sons, 
Rangnath and -Babu, who cultivated the 
land as tenants thereafter. Disputes ex- 
isted as regards the claim as successor-in= 
title of widow Lahanubai between Ganpat 
Saradu Gangarde and one Yeshwant 
Kondiba. Ultimately,.the name of Ganpat- 
_Gangarde was entered in the record of 
rights on October 9, 1961, as a sucestr= 
in-title of widow Lahanubai On Octo- 
ber’ 14, 1961, Ganpat Gangarde gave a 
notice to Ranganath and Babu terminat- 
ing their tenancy on the ground that he 
required the land for personal cultivation 
and ultimately made an application 
through his constituted attorney Namdeo 
on December 18, 19861. for possession 
under Section 29 of the Act. In these 
proceedings, ignoring the objections of the. 
tenants, the Tenancy Aval Karkun passed 
an order for delivery of possession of half 
the survey number in favour of the land- 
ford. An appeal preferred by the Laat 
Rangnath and Babu was allowed by the 
Assistant Collector. Parner, on the ground 
that the application made on behalf of 
the landlord was barred by limitation. 
The decision of the Assistant Collector 
was confirmed in Revision by the Maha- 
rashtra Revenue Tribunal on November 
29. 1962. In the year 1964, proceedings 
were initiated under -Section 32-G read 
with Section 32-F of the Act for deter- 
mination of the price payable by the ten- 
ants. The tenants, however. had nof 
given any notice as provided by S. 32-F 
intimating their desire to exercise their 
right to purchase the land. The Agri~ 
cultural Lands Tribunal took the view 
that as no such intimation was given by 
the tenants. the purchase of the tenants 
became ineffective. This decision was 
confirmed in appeal by the Assistant Col- 
lector, Parner, and in révision by the 
Maharashtra Revenue ‘Tribunal, Poona, 
The tenants, Rangnath and Babu have: 
filed this Special Civil Application under 
Art. 227 of the Constitution to challenge 
the validity of these orders. 


4, In Special Civil ‘Application 
No. 2137 of 1967 S Survey No. 74 admessur= 
ing 8 acres 25 gunthas situate at Mouze 
Rotvad, Taluka Jammer, District: Jalgaon 
was owned by two brothers. Waman and 
Jagannath and their widowed mother 
Shrimati Parvatibai. On the tillers’ day, 
respondent No, 1, Adhar Chango Padgham 
was a tenant, but he was then a minor 
he having been born on February 23 
1945. Proceedings initiated by landlord 
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-Waman under Section 29 read with Sec~. 


tion 31 of. the Act for possession of this 
survey number on the ground that he 
required the same a personal cultiva- - 


‘ceedings adopted by landlord Waman for 


an Exemption Certificate under S. 88-C 
of the Act were ultimately dismissed by 
the Maharashtra Revenue Tribunal in 
June 1960 and similar proceedings adopt- 
ed by landlords Jagannath and Shrimati 
Parvatibai for exemption certificate were - 
ultimately dismissed by the High Court 
in January 1964 After attaining majo- 
rity on July 30, 1964 the tenant Adhar 
made an application to atdar 
and the Agricultural Lands Tribunal for - 
fixation of price to be paid by him. On 
October 3, 1964 he gave an intimation to 
landlord Waman and tural Lands 
Tribunal in .respect of his desire to ex- 
ercise the right ‘of purchase conferred by 
Section 32. The Tribunal took the view 
that as the tenant had failed to give inti- 


f pation in respect of his desire to exercise 


; right to purchase within the time 
specified by Section 32-F, he had no right 
then to purchase the land and that the 


. land had to be disposed of in accordance 


with the provisions of Section 32-P. In | 
an appeal by the tenant.. this finding of 

the Agricultural Lands Tribunal was con- 
firmed by the District Deputy Collector, 
Chalisgaon. He. however, took the view 
that as one of the landlords was a widow, 
ft was necessary to inquire whether the 
share of any of the petitioners was 
separated by metes and bounds as con- 
templated in proviso to clause (a) of sub- 
section (1) of S, 32-F. To make this en- 
quiry. he passed an order of remand. In 
a revision application by the landlords, the 
President of the Maharashtra Revenue 
Tribunal took the view that Section 32-F 
had no application; that the case was 
governed by Section 32 of the Act; that 
the tenant had become the purchaser 
under Section 32 of the Act and the Agri- 


cultural Lands Tribunal should determine . 


the purchase price payable by the tenant. 
The landlords have filed this Special Civil 
Application under Art. 227 of the Con- 
stitution against the decision of the Maha- 
rashtra Revenue Tribunal. 


5. For sake of brevity and con~ 


_ venience, a landlord who is a minor or a 


widow or a person subject to any mental 
or physical disability is hereinafter re- 
ferred to as “a disabled landlord” or “a 
landlord under disability”, and a tenant 
who is a minor or a widow or a person 
subject to any. mental or physical dis- 
ability or a serving member of the armed 
forces is hereinafter referred to as “a 
disabled tenant” or “a tenant under dis- 
ability”, 


6. The contention on behalf of the 


_Nandlord in these applications is that when 
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either a landlord or a tenant is under dis- 
ability, or when both'of them are under 
disability. a tenant has a right to pur- 
- chase the land by him ‘as tenant only in 
. the manner and within the time p 


rescrib-- 
ed by Section 32-F of the Act; that in 


‘euch a case there is no statutory transfer 
of ownership under ‘Section 32 of the 
land held by the- tenant on the ee 
day or on the postponed date; that in 

. Such a case, the tenant has to exercise 
' the right to purchase the said 
- giving an intimation in that. behalf -to the 
landlord and the Agricultural Lands Tri- 
bunal in the prescribed manner within 
‘the time specified in' Section 32-F; that 
in default of. such in tion within the 


time specified or in the manner prescrib~ 


ed, the tenant is not eemeta be be a pur- 
-chaser of the land Held by him as the 
tenant ‘and the land may, be disposed of 
by the Agricultural ‘Lands. Tribunal as 
provided in Section 32-P of the Act. On 
behalf of the tenants in these oppie- 
tions. arguments were :presented in 


- different ways. It was said that S. oF. 


of the Act is only an enabling provision; 
that a tenant under disability hag not 
only a right of statutory purchase under 


Section 32 but he has also an additional . 


‘ right to purchase land held by -him: as 
tenant within the time specified in Sec- 
-tion A that Sectlon 32-F does not 

‘curtail the right given to every tenant 
including a disabled tenant to become a 
deemed statutory purchaser under Sec- 
tion 32. This line of submission was pre- 
sented on the footing that Section 32-F 
is attracted where either a landlord or a 
acre or both of ae are under dis- 

ility. ; 


7. Mr. Warke,. who" ‘intervened on 
behalf of one of the tenants, on the other 
hand. contended that ection 32-F - applies 
only when a landlord 
but a tenant may or may not be under 
disability; where a landlord is not under 
any disability. but a.tenant alone is under 


. disability, Section :32-F is not at all attra- 


cted and the case is then governed by. 
Section 32 only. 


l 


8. Substantial modifications In res~ 


`- pect of the rights of a landlord and a ten= 


ant in relation to agricultural land were 
effected by amendments made in the Act 
by Bombay Act No, ‘of 1956 and by 
subsequent amen Acts. Chapter IO 
of the Act after these amendments deals 
with special rights and privileges of ten- 
ants and provisions for distribution of 
land for personal cultivation. This Chap- 
-~ ter is divided into four parts. The first 
part thereof deals with termination of 
tenancy for personal cultivation and non- 


~ . agricultural use and is comprised of Sec- 


tions 31 and 31-A to Section 31-D. The 


- gecond part thereof deals with purchase’ 
of land 


by tenants and is comprised. of 
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said land by 


l is under bY, 





Sections 32, S. 32-A to S. 32-R and S. 33, 


Part IIA deals with termination of ten- — 


ancy by landlords and purchase by ten 


‘ants of lands to which Section 88-C ap-. 


plies. It is comprised of Sections 33-A to 

33-C. Part OI thereof provides for res- 

trictions upon holding land in excess of 
g area. 


9. The general right of a landlord 
to terminate the tenancy of any land on 
the ground of bona fide personal culti- 
vation or for any non-agricultural pur= 
pose is laid down in sub-sections (1) and . 
(2) of S. 31. He is required to give a 
notice terminating the tenancy and stat« 
ing the purpose for which the land is re 
quired. This notice ig required to be ser- 
ved on the tenant. on or before 31st Day, 
of December 1956 and a copy of such 
notice is required to be forwarded to tha 
Mamlatdar. An application for possession 
under Section 29 is thereafter to be made 
to the Mamiatdar-on or before March 31, 
1957. In case of landlords under dis- 
ability, the time for giving such notice 
for termination of tenancy and making 
an application for possession under Sec- 
tion 29 is extended by sub-section. (3) of 
8. 31. It is as under:-— 

31. (3) Where a landlord is a minor, 
or a widow, or a person subject to Mental 


“or “physical . disability then. such notice 


may be given and an application for pose 
session under Section 29 may be made, - 

(i) by the minor within one. year 
Trom fhe date on ‘which he attains majo- 
Gi) by the. successor-in-title of a 
widow within one-year from the date on 


: which her interest in“the land ceases tg 


exist; $ 

(iii) within one year from the dafe 
on which mental or physical disability - 
ceases to exist; ; 
`. Provided that where a person of such 
category is a member. of-a joint family. 
the provisions of this sub-section shall 
not apply if at least one member of the 
Joint family is outside the categories men» 
tioned in this sub-section unless . before 
the 31st Day of March 1958 the. share of - 
such person in the joint family ‘has been 
separated by metes and ae and the 
Mamlatdar on enquiry. is satisfied that 
the share of such person in the land is 
separated having regard to the area, as- 


` sessment, classification and value of tha 


land, in the same proportion as the share 
of that person in the entire joint family: 
property. and not in a larger proportion.” 
10. In Bai Jiviben v. Bombay Res 
venue Tribunal, (1959) 61 Bom’ LR me ; 
the Division Bench Court has 
taken the view that under Section 31 of 
the Act, a widow can terminate the tena 
ancy of her land and can apply for pos- 
session of the land under Section 29 of 
the Act. The object of sub-section (3) of 


1972 


S. 31 is to protect the rights of the suc- 
cessor-in-title of the widow and to ensure 
that he does not suffer owing to negli- 
gence or inaction on the part of the 
widow. There are no words either in 
sub-section (3) or any other part of the 
section which deprive a widow of the 
right conferred upon every landlord under 
sub-section (1). It could not have been 
the intention of the legislature that even 
though the widow may require additional 
Income from her land for her mainten- 
ance, she shall not be able to obtain pos- 
session of the land throughout her life 
time and that this right should be avail- 
able to her successor-in-title, 

Section 31-A to S. 31-D relate 
fo other’ conditions, terms and consequ- 
ences of termination of tenancy. 

12. Section 32 of the Act provides 
that the tenant shall be deemed to have 
purchased the land on tillers’ day. The 
Material part of this section is as under: 

“32(1). On the first day of April 1957 
(hereinafter referred to as “the tillers’ 
day’) every tenant shall subject to the 
other provisions of this section and the 
provisions of the next succeeding sections, 
be deemed to have purchased from his 
landlord. free of all encumbrances sub- 
sisting thereon on the said day. the land 
held by him as tenant, if 

(a) such tenant is a permanent ten- 
ant thereof and cultivates land personally; 

(b) such tenant is not a permanent 
fenant but cultivates the land leased per~ 
sonally; and 

(i) the landlord has not given notice 
of termination of the tenancy under Sec- 
tion 31; or 

(ii) notice has been given under Sec- 
tion 31, but the landlord has not applied 
to the Mamlatdar on or before the 31st 
day of March 1957 under Section 29 for 
obtaining possession of the land; or 

(iii) the landlord has not terminated 
this tenancy on any of the grounds speci- 
fied in Section 14. or hag so terminated 
the tenancy but has not applied to the 
Mamlatdar on or before the 31st day of 
March 1957 under Section 29 for obtain- 
ing possession of the lands: 

Provided that if an application made 
by the landlord under Section 29 for ob- 
taining possession of the land has been 
rejected by the Mamlatdar or by the Col- 
lector in appeal or in revision by the 
Maharashtra Revenue Tribunal under the 
provisions of this Act, the tenant shall be 
deemed to have purchased the land on 
the date on which the final order of re- 
fection is passed. The date on which the 
final order of rejection is passed is here- 
are referred to as “the postponed 

te”: 

Provided further that the tenant of 
a landlord who is entitled to the benefit 
of the proviso to sub-section (3) of Sec- 
Hon 31 shall be deemed to have purchas- 
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‘ed the land on the Ist day of April 1958, 


if no separation of share has been 
effected before the date mentioned in that 
proviso. 


(3) In respect of the land deemed fo 
have been purchased by a tenant under 
sub-section (1){a) the tenant-purchaser 
shall be liable to pay to the former land- 
lord compensation for the use and oc- 
cupation of the land. a sum equal to the 
rent of such land every year. and (b) the 
former landlord shall continue to be liable 
to pay to the State Government the dues. 
if any. referred to in clauses (a), (b). (c) 
and (d) of sub-section (1) of S. 10-A. 
where the tenant-purchaser is not liable 
to pay such dues under sub-section (3) 
of that section, until the amount of the 
purchase price payable by the tenant- 
purchaser to the former landlord is deter- 
mined under Section 32-H. 

(The other sub-sections are not very 
relevant for the present purpose). 

13. Section 32 provides for auto- 
matic statutory transfer of ownership to 
the tenant by operation of law on the 
tillers’ day or on the postponed date. 
Under. this section, a tenant is deemed to 
have purchased from his landlord land 
held by him as tenant if the conditions 
of this section are fulfilled. Such a ten- 
ant is not required to do any act or to 
give any intimation hefore he is deemed 
to have purchased such land. To achieve 
this result, neither the consent of the 
landlord nor of the tenant is required or 
contemplated. It is by a deeming provi- 
sion: that such a tenant is made a statu- 
tory purchaser of the land held by him 
as a tenant. 

14, The right of a tenant to be 
deemed to have purchased land under 
Section 32(1) is, however, “subject to the 
other provisions of this section and the 
provisions of the next succeeding seca 
tions”. Section 32-G prescribes the pro- 
cedure to be followed for determining the 
price of land to be paid by the tenants. 
Under sub-section (1) thereof. as soon as 
may be after the tillers’ day. the Agri- 
cultural Lands Tribunal shall publish or 
cause to be published a public notice in 
the prescribed form in each village with- 
in fits jurisdiction calling upon (a) all 
tenants who under Section 32 are deem- 
ed to have purchased the lands; (b) all 
landlords of such Jands and (c) all other 
persons interested therein to appear be- 
fore it on the-date specified in the notice. 
The Tribunal is enjoined to record in a 
prescribed manner the statement of the 
tenant whether he is or is not willing to 
purchase the land held by him as a ten- 
ant. Consequences of failure to appear 
by the tenant or of his unwillingness to 
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purchase the land are provided in sub~ 
section (3) thereof. Under that gub-sec- 
tion where any tenant fails to appear or 
makes a statement that he is not willing 
to purchase the land, the Tribunal shall 
by an order in writing declare that such 
tenant is not willing to purchase the land 
and that the purchase is ineffective. A 
proviso to this sub-section provides that 
. Lf such order is passed in default of the 
appearance of any party. the Tribumal 
shall communicate such order to. the par- 
ties and any party on whose default the 
order was passed, may within 60 days 
from the date. on which the order was 
communicated to him. apply for the re- 
view of the same. Sub-section (4) pro- 
vides for determination of the purchase 
price payable by a tenant after holding 
an enquiry when a tenant is willing .to 
purchase. Sub-section (5) requires that 
in the case of a tenant, who is deemed to 
have purchased the land on the postnon- 
ed date, the Tribunal shall as soon as may 
be. after such date determine the price 
of the land. Under Section 32-K(3) 
atrears of instalments of purchase price 
are recoverable by the as an 
arrear of land revenue. Section 32-M of 
the Act inter alia makes the purchase to 
be ineffective on tenant-purchaser’s failure 
to pay purchase price. Under sub-sec~ 
tion (1) thereof, a tenant who: has paid 
the price in a lump sum or the last in- 
stalment of such price, is 


form. Such a certificate is made conclu- 
sive evidence of his purchase. This sub- 
section further provides that in the event 
of failure of recovery of purchase price 
as arrears of land revenue, the purchase 
shall be ineffective and the land shall be 
at the disposal of the Tribunal under 
Section 32-P and any amount deposited 
by such tenant-purchaser towards the 
price of the land shall be refunded to him. 
It is implicit in the scheme of Sections 32, 
32-G and 32-M that. in a case governed 
by Section 32 a tenant is deemed to have 
purchased the land on the tillers’ day or 
on the postponed date. If. however. later 
on he fails to appear before the Tribunal 
when a notice is served upon him under 
Section 32-G or if he expresses his un- 
willingness to purchase the land or if the 
purchase price is not recovered from him 
as provided under Section 32-K read with 
Section 32 then the purchase becomes 
ineffective. Under Section 32-P when 
the purchase of a land by a tenant be- 
comes ineffective inter alia under Sec- 
tion 32-G or 82-M. the Tribunal may 
after holding a formal’ enquiry, direct 
that the land shall be disposed of in the 
manner prescribed in sub-section (2). 
Under sub-section (2) such a direction 
may inter alia provide for the summary 
eviction of the tenant or for the surrender 
of the land to the former 
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15. The effect of these provisions 
Is generally summed ur by the Supreme 
Court in Sri Ram Ram Narain v. State 
of Bombay, (1959) 61 Bom LR 811 af 
p. 824 = (AIR 1959 SC 459) as under: 

“The title of the landlord to the land 
passes immediately to the tenant on the 
tillers’ day and there is a completed pura 
chase or sale thereof as between the 
landlord and the tenant. The tenant-is 
no doubt given a locus penitentiate ane 
an option of declaring whether he is 
is not willing to Schee the lead Lod 
by Him ana tenaa, If he fails to ap- 
pear or makes a statement that he is nof 
willing to purchase the land the Tribunal 


ineffective. It is only by 
such a declaration by the tribunal that 
the purchase becomes ineffective. If no - 
such declaration is made by the Tribu- 
nal, the purchase would stand as statu- 
torily effected on the tillers’ day and will 
continue to be operative, the only obli« 
gation on the tenant then being the pay- 
ment of price in the mode determined 
by the Tribunal. If the tenant commits 
default in the payment of 
a da lump or by instalm 
d by the Tanne, Section 32-M 
CRA the purchase to be ineffective, 
but in that event the land shall then be 
at the disposal of the Collector to be dis~ 
posed of by him in the manner provided 
therein.. Here also the pur cona 
tinues to be effective as from the tillers’ 
day until such default is committed and 
there is no question of a conditional pur- 
chase or sale, taking place between the 
landlord and tenant. The title to the 
land, which was vested originally in the 
landlord, passes to the tenant on the 
tillers’ day or the alternative period pre~ 
scribed in that- behalf. This title is de- 
feasible only in the event of the tenant. 
to appear or making a statement 
that he is not willing to purchase the 
land or committing akiai in payment 
of the price thereof as determined by 
the Tribunal. The tenant gets a vested 
interest in the land defeasible only in 
either df those cases and it cannot. there~ 
fore. be said that the title of landlord to 
the land is supada for any period 
definite or indefinite 
16. The tight of a tenant to be 
deemed to have purchased the land under 
Section 32 is also subject to Section 32-F, 
That section is as under:— 
“32-F, (1) Notwithstanding anything 
contained in the preceding sections— 
(a) where the landlord is a minor, or 
a widow, or a person subject to any men 
tal or physical disability the tenant shall 
have the right to purchase land under 
Section 32 within one year from the ex- 
piry of the period during which such 


Er 


' the provisions of this sub-section 


landlord ïs entitled to terminate the ten- 
ancy under Section 31 and for enabling 
the tenant to exercise the right of pur 
chase, the landlord shall send an intima- 
tion to the tenant of the fact that he has 
attained majority. before the expiry of 
the period during which such landlord 
fs entitled to terminate the tenancy under 
Section 31s 


Provided that where a person of sucH 
category is a member of a joint a 
not apply if at least one member of the 
floint family is outside the categories 
mentioned in this sub-section unless be- 
fore the 31st day of March 1958 the 
share of such person in the Joint family 
has been separated by metes and bounds 
and the Mamlatdar on Inquiry is satis- 
fied that the share of such person in the 
land is separated, having regard to .the 

area, assessment, cation and value 
of the land, in the same proportion as the 
share of that person in the entire joint 
family property: and not In a larger pro+ 
portion; 

(b) where the tenant is a minor. on 
a widow or a person subject to any men= 
tal or physical disability or a serving 
member of the armed forces, then sub= 
fect to the provisions of CL (a) the right 
= purchase land under Sec. 32 may ba 


(i) by - the minor within one 
from the date on which he attained 
majority; ; 

Gi) by the successor-in-title of the 
widow within one year from the date on 
which her interest in the land ceases to 
exist 


(iii) within one year from the date 
on which the mental or physical disabi- 
lity of the tenant ceases to exist: 

(iv) within one year from the date 
on which the tenant ceases to be a serv~ 
ing member of the armed forces: 


Provided that where a person of such. 


category is a member of a joint family, 
the provisions of this sub-section shall 
not apply if at least one member of the 
joint family is outside the categories men- 
tioned in this sub-section unless before 
the 3lst day of March 1958 the share of 
such person in the foint family has been 
separated by metes and bounds and the 
Mamlatdar on inquiry is satisfied that 
the share of such person in the land is 
separated having regard to the area. as- 
sessment, classification and value of the 
land, in the same proportion as the share 
of that person in the entire joint family 
property and not In a larger proportion, 


(1A) A tenant desirous of exercising 
the right conferred on him under sub= 
section (1) shall give an intimation in 
that behalf to the landlord-and the Tri- 
bunal in the prescribed manner within 
the period specified in that sub-section: 
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Provided that. ifa tenat holding land 
from a landlord (who was a minor and 
has attained majority before the com- 
mencement of the Tenancy and Agri- 
cultural Lands Laws (Amendment) Act, 


1969) has not given intimation as re- 
quired by 


this sub-section but being in 
possession of the land on such commence- 


~ment is desirous of exercising the right 


conferred upon him under sub-section (1), 
he may. give such intimation within a 
period of two years from the commence- 
ment of that Act. 


(2) The provisions of Ss. 32 to 32-E 
(both inclusive) and Ss. 32-G to 32-R 
(both Inclusive) shall: so far as may be 
applicable. apply to such purchase”. 


17. In view of the rival conten- 
tions. question arises when are the pro“ 
visions of this section attracted? Do they 
apply when either a landlord or a tenant 
or both of them are under disability or 
whether its provisions cannot be attract- 
ed unless at least a landlord is under dis- 
ability. but a tenant may or may not be 
under such disability? 


Sub-section (1) of this section 
starts with a non-obstante clause? “Not- 
withstanding , pb N contained in the 
preceding sections”. After this non-ob- 
stante rape follow two clauses, namely, 
clause (a) and clause (b). The non-ob- 
stante clause is common for both these 
clauses. In between these two clauses (a) 

and (b) there is neither a conjunction 
“and” nor “or”. The clauses are separat- 
ed by a mere semicolon. The place where 
the non-o te clause appears, shows 
that it goes with each of the clauses (a) 
and (b). Clause (a) deals with a case 
where the landlord is under disability, 
namely, where the landlord ig a minor 
or a widow or a person subject to any 
mental or physical disability. In such a 
case, the tenant shall have the right to 
pur such land within one year from 
the expiry of the period during 
which such landlord is entitled to ter- 
minate the tenancy under Section 31. 
Proviso to this clause makes a special 


‘provision when such a landlord is a mem- 


ber of a joint family. Under this pro- 
viso, where a person of such category is 
a member of a joint y. ‘the provi- 
sions of this clause (a) shall not apply if 
at least one -member of the joint family 
is outside the categories mentioned in 
the sub-section, unless before 31st day of 


“March 1958 the share of such person in 


the joint family has been separated by 
metes and bounds in accordance with and 
subject to the terms of the proviso. This 
clause, therefore. specifies the period 
within which a tenant has to exercise his 
right to purchase the land under Sec- 
tion 32 when a landlord is under disabi- 
lity. The provisions thereof are com« 
plete by themselves. 
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19. Clause (b) of this sub-section 
Prescribes the period within which a ten- 
ant under disability has to exercise his 
right to purchase land under Section 32. 
The right to purchase land under Sec- 
tion 32 under this clause has to be ex- 
ercised by the minor ieee one year 
from the date on which he attains 


widow within one year from the date on 


which her interest in the land ceases to’ 


exist, by‘a person subject to any mental 
or physical disability. within one year 
from the date on which! the mental or 
physical disability of the tenant ceases to 
exist and by a serving member of the 


armed forces within one year from the ~ by the 


date .on which the tenant ceases to be a 
serving ‘member of the armed forces. 
This clause contains a proviso which is 
similar to the- ome under clause (a). 
Clause (b) is also complete by itself. 
There is nothing in the language of Cl. (b} 
to suggest that it is in the nature ofa 
proviso to clause (a). It is an independ- 
ent provision which can apply even when 
the tenant alone is under disability. It 
is not possible to take the view that its 
provisions will not be attracted unless 
a landlord is also under disability. Each 
of clauses (a) and (b) is complete by it- 
self and can apply independently of each 
other. A case may, however. arise when 
both a landlord and a tenant are simul- 
taneously under disability. In such a 
case, if the period during which the land- 
lord’s right to terminate the tenancy 
under Section 31 has expired before a 
tenant’s right to ee neat te may be 
exercised, right of the t t to purchase 
land has to be exercised in accordance 
with the provisions of ee (b) within 
the time therein ed. If however, 
the period during which such a landlord 
is entitled tọ terminate the tenancy under 
Section 31 has not expired when a ten- 
ant under such disability has become en- 
titled to exercise his right of purchase 
under clause (b) the provisions of Cl. (a} 
will prevail over those of clause (b) be- 
cause clause (b) inter alla contains the 


words “subject to the’ provisions af 
clause (a)”. - o f 
20. Reliance was placed by Mr. 


Warke upon the marginal note of Sec- 
tion 32-F. It contains the words “right 
of tenant to purchase where landlord is 
minor, etc.” -A marginal note may some- 


times be an aid to interpretation but the. 


use of the word “etc.” does not restrict 
the operation of Section 32-F only to a 
case where a landlord is under disability. 
On a plain reading of clauses (a) and (b) 
of sub-section (1), the provisions thereof 
will apply when either a' landlord or a 
tenant is under disability! or when both 
of them.are under such disability, . 

21. In the order ‘of the Maha- 
rashtra Revenue Tribunal, which is chal- 
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majo- - 
rity. by the successor-in-title of the- 


A. I. Be 


lenged in Special Civil Application No. 
2198 of 1966. the President of the Tri- 
bunal has observed that “the provisions 


"of Section 32-F relate only to a case 


where a landlord is a disabled person.. 
There certain procedure is provided for 
to enable the tenant to purchase the land, 
It is entirely wrong to contend that sub= 
section a) of S. 32-F of the Bombay . 
Tenancy and Agricultural Lands Act. 1948 ` 
should be read'as an independent_provi-~ 
sion qualifying the provisions of S. 32-F . 
and is not restricted to a case where the 
landlord himself is a disabléd person fall- 
ing under sub-section (1).of S. 32-F of 
the Act. Similar view has been taken’ 
Tribunal in Tenancy. Appeal No. 
1769 of 1964 decided on February 1. 1965, 
Banubai Naru Cha e v. Manorama- 
bai eee 13 Tenancy LR 133”. 


In Banubai’s case relied upon 
by ioe Tribunal, the point that arose for 
decision was whether a tenant who is a 
widow is entitled to become a statutory 
purchaser. The Tribunal pointed out that 
in Section 32-F(1)(b) the Legislature: has 
used the word “may” and that clearly 
showed that the right rich the tenant 
got under S. 32 or sub-section (1) of S. 31 
was not in any way affected. The provi- 
sions in clause (b) of S. 32-F(1) is an en- 


-abling provision and this is in accordance 


with the interpretation put by the High 
Court in regard to Section 31 of the Act. 
Later on the Tribunal observed that the 
provision contained in clause (b) of Sec- 
tion 32-F(1) is merely an enabling pro- 
vision and it does not affect the right of 
a tenant who may be a minor or a widow, 
to exercise the right of purchase. which 
is given to it by Section 32 and also re-'- 
cognised by clause (a) of S. 32-F (1). This 

Tribunal has recently taken the -above 
view in Ten. A. 904 of 1964 decided on 
27-1-1965 in Yestwant Balram Owalekar 
v. Smt. S. H. Patil. Consequently the 
Tribunal took the view that a widow who 


‘is a tenant is entitled to purchase~land. 


23. It is clear from the above 
decision of the Maharashtra Revenue Tri- 


. bunal in ‘the case of 13 Tenancy LR 133 
- that there is no observation, much less a _ 


finding, to the effect that to attract the pro- 
visions of Section 32-F of the Act, the 
landlord must in any event be a disabled 
person. Nor is such a view taken in Ten. 
A. No. 904 of 1964. In that case. the only 
question that arose for consideration was 
whether a widow who is a tenant is en- 
titled to purchase land under Section 32 
or whether the right to purchase land in, 
her case was only given to a successor- 
in-title. The view taken was that there 
was no reason why a widow when she 
was a tenant was not entitled to pur- 
ebase the land. It was said that if she 
chose to continue to be a tenant her 
successor would be entitled after her 
death to purchase land but that did not 
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mean that she was not entitled to pur 
chase the land under Section 32-F(1). 


24. Our attention has not been Ina 


vited to any other decision of the Maha- 
rashtra Revenue Tribunal where clearly 
the view taken is that the provisions of 
Section 32-F will be attracted only if a 
landlord is at least a person under 

ability. We are also unable to concur 
with the view taken by the Maharashira 
Revenue Tribunal about the right of a 
widow as a tenant to purchase the land, 


25. Section 32-F does create a 
right to purchase land in a tenant inde- 
pendently of the provisions of Section 32. 
It is explicit from- the language of Cls. (a) 
and (b) of sub-section. (1) that it provides 
for the period within which a tenant has 


to exercise his right to purchase confer-' 


red upon him by Section 32. Clause’ (a) 
inter alia states: . “The tenant shall have 
the right to purchase such land under 


Section 32, ..s........ ” Clause (b) inter alia 
states “......... the right to purchase land 
onde Section aiz may be exercised 


tion 32-F icy also results a statutory 


`. transfer of ownership in favour of a ten- 


ant, but such transfer of ownership is not 
automatic, Sub-section (1-A) of this sec- 
tion enjoins upon a tenant desirous of 
exercising the right conferred on 
under sub-section (1) to give an Inima- 
tion in that behalf to-a landlord and thè 
Tribunal in the prescribed manner with- 
in the period specified in that sub-section. 
A proviso has been added to this sub- 
section by the Maharashtra Act No. 49 of 
1969, but it is unnecessary to refer. to the 
same. This sub-section, therefore, pre- 
scribes the time within which and the 
manner in which a tenant desirous of ež- 
ercising his right to purchase has to give 
an intimation. When such an intimation 
ig given, he is deemed to have purchased 


the land because by sub-section -(2) there- 


of. provisions of Sections 32 to 32-E (both. 
inclusive) and Sections 32-G to 32-R (both 
inclusive) shall, so far as may be applic- 
able, apply to such purchase. The words 
“such purchase” connote a purchase by a 
tenant who has given an intimation in 
respect of his desire to purchase land 
within the time specifled' and in the 
manner prescribed by this section, ` 


26. Consequences of failure on the 
part of a tenant to give intimation of his 
- desire to purchase land within the time 
specified or in the manner prescribed by 
Section” 32-F are provided In Sec. 32-P. 
That section inter glia states that where 
a tenant fails to exercise the right to 
purchase the land held by him within 
the specified period under Section 32-F, 
the Tribunal may after holding a formal 
enquiry direct that the land shall be dis- 
posed of in the manner provided in sub- 
section (2). The cumulative effect of the 
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case. covered by Sec- 
. chase in 


-right conferred by Section 32. 
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provisions of Section 32-F read with those 
of Section 32-P is that in a case where a 
landlord or a tenant or. both of them are 
under disability a tenant shall be deemed 
to be a purchaser of the land held by him 
as.a tenant only if he gives an intimation 
of his desire. to purchase land to the land 


_.lord and the Tribunal in the manner pre~ 
“’ geribed’ and within the time specified in 


Section 32-F, 
27. Provisions of the Act which 


- provide for automatic statutory transfer 


of ownership in favour of the tenant may 
be contrasted with those where the statu-~ 
tory transfer takes effect upon aome act 
being done or intimation being given by | 
the tenant. Section 32 and S. 33-C(1) of | 
the Act provide for automatic statutory, 
transfer of ownership in favour of the 
tenant. Under these sections respective- 
ly. a tenant and an excluded tenant shall 
be deemed to have purchased from land~ 
lord land held by-him as tenant. Under 
Section 32 such a statutory purchase is 
generally effected on the tillers’ day or 
on the postponed date. While under 
Section 33-C(1) it is effected on April 1. 
1962. . In -these cases, the Statutory pur- 
in favour of the tenant is auto- 
matic. It does not require any act to 
be done or any intimation to be given by 
the tenant. These provisions have to be 
contrasted with those of Section 32-F sub- 
sections (3) ong (4) of S. 33-C and Sec 
tion 43-1D. In each of these cases, a 
tenant has to give an intimation or a 
notice to the landlord and Tribunal as 
therein respectively provided. It-is only 
on giving such an intimation or a notice 
within the time specified in the prescrib- 


‘ed manner that a statutory purchase be~ 
- comes ‘effective in favour of the tenant. 


28. Question then arises whether 
Section 32-F confers a right to purchase 
the land upon a tenant in addition to the 
Such a 
question has to be answered in the nega- 
tive. When conditions laid down in Sec- 
tion 32-F .exist, there is no automatic 


‘ statutory purchase of land by a tenant 


under Section 32. Under Section 32 a 
tenant is deemed to have purchased from 
the landlord the land held by him as a 
tenant -without giving him any intima- 
tion or doing any other act. Where a 
tenant is under disability if he is deemed 
to have purchased land under Section 32 
on the tillers’ day or on the postponed 
date, then a question of exercise of a 
Tight by a tenant to purchase land under 


- Section 32-F cannot possibly arise. There 


is no question of exercising a right to 
purchase land by a tenant under Sec- 
tion 32-F', if he is already deemed to have 
purchased the land under Section 32. Buf 


“dn a case covered by Section. 32-F. provj- 


sions of Section 32 apply only after an 
intimation is given as contemplated by 
Section. 32-F (1A) and this is evident from 
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ara peor eatad of sub-section (2) of the 


29. “The argument on behalf of the `- 


tenant then was that just as under Sec- 
tion 31 a landlord under disability has 
two opportunities to terminate the ten- 
also a tenant under disability 


ant—one under Section 32 and the nother 
under Section 32-F. To support this con- 
. tention emphasis was laid upon the use 
‘of the word “may” in Section 32 TND) 
which states “the right to purchase lan 
under Section 32 may be. exercised.. 
_ and.upon the decision of this Court in Ba 
Jiviben’s case, (1959) 61 Bom LR 1475. 
As pointed out earlier in Bai Jiviben’s 
case, this Court has taken the view that 
under Section 31 of the Act, a widow can 
terminate the tenancy of a land and can 
apply for possession under Section 29. But 
the provisions of Sections 31 and 32 are 
not in pari materia. Even by analogy 
such a decision cannot be helpful in 
interpreting the provisions of Section 32 
read with those of Section 32-F. Under 
Section 32(1) the right to purchase land 
is generally given to every tenant. Buf 
its provisions are made subject to the 
other provisions of the section and the 
provisions of the next succeeding sec- 
tions. Section a) which is one of 
the next pareredna sectiong starts with 
a non-obstante clause — “notwithstand- 
ing anything contained fn the preceding 
sections.” The effect of these two pro~ 
visions therefore is that the right confer- 
red upon a tenant under Section 32 is 
subject to the provisions of Section 32-F. 
The two sections do not confer independ- 
ent rights or opportunities to p 
land upon a tenant. Section 32-F presc- 
ribes a special procedure for exercise of 
a right to purchase land conferred upon 
a tenant by Section 32 when either a 
landlord or a tenant or both of them are 
under disability. Such a tenant has only 
one right to purchase. He has to give an 


intimation under Section 32-F (1A) and .- 


then the provisions of Sections 32 to 32-E 
(both inclusive) and 32-G to 32-R (both 
inclusive) apply to such purchase. The 
mere use of the word “may” is insuffi- 
cient to conclude that Section 32-F(1)(b} 
gives an additional right, 


30. There are four classes of ten= 

ts under disability considered under 
Section 32-F(1)(b). These are a widow, 
a minor. a person subject to any mental 
or physical disability or a serving mem- 
ber of the armed forces, If by reason of 
the provisions of Section 32 such a ten- 
ant-is deemed to have purchased the land, 


the question of exercising his right to. 


purchase the land under Section 32-F can 
never arise. But Section 32-F prescribes 
-procedure for exercise of right to pur- 
chase the land by tenant under Sec. 32. 
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It is therefore implicit that but for such 
exercise of right by a tenant under Sec- 
Hon 32-F he is not deemed to be a pur- 
chaser under Section 32. In Bapu Dnyanu 
Yy. Sadashiv Ramchandra, (1969). 71 Bom 
LR 402 at pp. 407-408 while considering 
the scheme of Sections 32 and 32-F of the 
Act, this Court overlooked the fact that 
Section 32-F prescribes the manner in 
which and the time within which a right 
to purchase under Section 32 has to be 
exercised by a tenant when a landlord or 
a: tenant or both of them are under dis- 
ability, and that Section 32-F does not 
create any independent right to purchase 
land in a tenant apart from that confer- 
red by Section 32. 


31. In Speclal Civil Application 
No. 2198 of 1966, on the tillers’ day the 
tenants of the land were a widow and two 
minor sons, but none of the sons is made 
a party to the proceedings. Counsel on 
behalf of the Petitioner and respondent 
No. 1 under the circumstances wanted the 
matter to be decided on the footing that 


-a widow alone is a tenant and that this 


decision’ should not affect the right, if 
any, of any of the two sons. Such a case 


‘fig governed by Section 32-F(1)(b) as the -` 


tenant is a widow. In view of the pro- 
visions of clause (b) the right to purchase 
under Section 32 can be exercised by the 
successor-in-title of the widow within 
one year from the date on which her 
Interest in the land’ ceases to exist. In 
such a case, a tenant-widow cannot be 
deemed to have purchased the land under 
Section 32. Under the circumstances, 

Special Civil Application No. 2198 of 1966 
is allowed, the rule is made absolute. and 
the order passed by the Maharashtra Re~ 


‘ venue Tribunal, District Deputy Collec- 


tor, Savantwadi and the. Additional 
Mamilatdar and the Agricultural Lands 
Tribunal No. IV, Kudal, declaring res- 
pondent No. 1 to be a purchaser is set 
aside. The proceedings initiated by the 
Agricultural Lands Tribunal under Sec- 
tion 32-G of the Act for determining the 
ase price payable by respondent 
. 1 are quashed. 


32. In Special! Civil Application 
t916 of 1965 widow Lahanubali (landlord} 
died in the year 1960. -Her successor-in- 
title could have terminated the tenancy 
under Section 31 of the Act before the 

expiry of the period of one year from the 
date of her death. ‘The period so presc< 
ribed for termination of tenancy by the 
successor-In-title cannot be extended 
merely because there a dispute 
as regards who is her successor-in-title. 
Under sub-section (1-A) read with Sec« 
tion 32-F(1}(a) it was obligatory upon 
Rangnath and Babu (sons of deceased ten- 
ant Ganu) to give intimation of their 
desire to purchase land to the landlord 
and the Tribunal within a period of one 
year from the expiry of the period during 
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which the successor-in-title of widow 
Lahanubai could have terminated the ten- 
ancy under Section 31. Such an intima- 
tion they failed to give and they thus 
failed to exercise their right to purchase. 
The Agricultural Lands Tribumal, the As~ 
sistant Collector and the Maharashtra 
Hevea Tribunal were, therefore. right 

in taking the view that the tenants failed 
to exercise their right to purchase and 
the land had to be disposed of in accord- 
ance with the provisions of Section 32-P 
af the Act. In the result, Special Civil 
Application No. 1916 of 1965 is dismissed 
and the rule is discharged. 


33. In Special Civil Application 
No. 2137. of 1967 the tenant was under 
disability, being a minor on the tillers” 
day. The Maharashtra Revenue Tribunal 
was in error in taking the view that Sec- 
tion 32-F did not apply in this case and 
that under Section 32 the tenant, though 
a minor, had become the owner of the 
land and the ‘price payable by him had 


to be determined. It was obligatory upon” 


the tenant to give intimation as prescrib- 
ed by Section 32-F (1-A). As.the tenant 


had not given such an intimation within: 


the time prescribed, he had failed to ex~ 

ercise his right to purchase Lech land held 
by him as a tenant. In the result, Special 
Civil Application No. 2137 of 1967 is 
allowed and the rule is made absolute. 
The order passed by the Maharashtra Re- 
venue Tribunal is set aside. It is un- 
necessary in the present case to remand 
the matter to the pub lege te Lands Tri- 
bunal as directed by the District Deputy 
Collector, Chalisgaon, as the tenant has 
feiled to exercise his right to purchase 
under Section’ 32-F and the land has -to 
‘be disposed of in accordance with the 
provisions of Section 32-P as directed by 
the Agricultural Lands Tribunal. 


34, In the circumstances of these 
eases. we order that each party will bear 
Tts costs of these Special Civil Applica~ 


tions. 
! Ordered accordingly, 
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compensation payable under thie Act — 
(X-Ref:— T. P. Act (1882), S. 55(6)(b). 


A contract for the sale of immovable 
property is a contract that a sale of such 
property shall take place on terms settled 
between the parties. It does not, of it- 
self. create any interest in or charge on 
such property. en the seller and 
buyer are both willing to perform their 
respective parts of the contract but the 
specific performance of the contract has 
become impossible by the unexpected in- 
terference by the State in acquiring the 
property, the buyer will be entitled to 
recover from the seller any purchase 
money properly paid together with in- 
terest and also earnest with interest and 
to that extent he would have had under 
Section 55(6)(b) of T. P. Act a | harge on 
the lan However, as the lan no 
mòre available to the parties as A State 
has acquired it and by deciding its com- 
pensation has converted the property into 
a sum certain, the buyer would be en- 
titled to claim from the compensation 
amount, which represents the converted 
form of property, his purchase’ money 
and earnest together with interest. It is 
in this sense that the buyer whose con- 
tract is frustrated has a claim or share in 
the compensation which becomes payable 
to the owner of the property by reason 
of the acquisition thereof. 


Section 3(b) does not require that a 
person for being interested, must have 
an interest in the compensation which 
has become payable on account of the 
acquisition of the land. Under the defini- 
tion of Section 3(b) such buyer would be 
ma en a person interested as he 
can claim the amount advanced by him 
together with interest from the land and 
in the absence of the land, from the 
money which represents the converted 
value of that land. When Section 9 calls 
upon all person to put in claims to com- 
pensation for all interests in such Jand, 
an interest of the type held by buyer is 
also intended to be covered. There need 
not be a transfer of immovable property 
in favour of a person before he could be 
described as a person entitled to claim 
for- an interest in the land: The language 
of Section 9(1) of the Land Acquisition 
Act appears to be broad enough to in- 
clude interest and claim for charge on 
land which would amount to an interest 
in the land for the purpose of-S. 9(1). 

However such buyer who has only 
contracted to purchase the property and 
whose contract is frustrated cannot claim 
any share in ‘the solatium payable under 
sub-section (2) of S: 23. His interest is a 
limited interest as indicated by S, 55(6) 
(b) of the T. P. Act—to the extent of a 
definite amount. as what is acquired is 
the land and not the interest of such 
claimant separately as such. This right 
is a limited one to recover & sum certain 
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and nothing beyond. 'This right which 
arises as a result of the compulsory 
acquisition cannot be considered to be 
an interest in the land which is acquired 
as such by the State. Fifteen per cent. 
solatium payable under sub-section (2) of 
Section - 23 represents the payment for 
compulsory acquisition of land and as 
there is no compulsory acquisition of the 
interest of buyer at all he cannot resort 
to .the provisions of sub-section (2) of 
S. 23 for claiming any additional amount. 

' (Paras 15, 16, 24) 
Cases Referred: Chronological Paras 
(1958) 60 Bom LR 1208, Dossibai 


Nanabhoy v. P. M. Bharucha 14, %4 
AIR 1917 Lah 40 = 1917 Pun Re 
18, Chuttan Lal v. Mul Chand 4 


F. G. Vaishnav. for Appellant; M. V. 
Paranipe with A. N. Dabir (for No, 4) 
and V, T. Gambhi Asst. Govt. 
Pleader (for No. 2). for, Respondents. 


DESHMUKH, J. :—'This appeal raises 
a question of some importance relating 
to the apportionment of compensation on 
compulsory acquisition of land between 
the intending vendor and the intending 
vendee whose contract has been frustrat- 
ed by the act of acquisition by the State. 


2. The facts of this litigation are 
not in’ dispute except for the amount 
which has flowed from the purchaser to 
the buyer. We will give appropriate 
direction in respect of that dispute in due 
course. The undisputed position is that 
claimant No. 1 Mohammad Akil Khan 
was the owner of S. No. 4 measuring 34 
Acres 35 Gunthas situate at village Gark- 
heda in Aurangabad. ‘He executed an 
agreement of sale relating to 30 acres out 
of this land in favour of claimant No. 2 
Premraj Jawanmal Surana. who is res 
pondent No. 1 in the present appeal. 
Under this agreement 'of sale, Ex. 57, 
admittedly Rs. 10,000/- have been receiv- 
ed by the vendor-claimant No. 1. Under 
the contract the price fixed was Rupees 
4,000/- per acre totalling upto Rupees 
. 1,20.000/- for the 30 acres agreed to be 
sold. The balance amount of Rs. 1,10,000/~ 
was to be paid. at. the time of the execu- 
tion of the sale-deed. It is the case of 
claimant No. 2 that he; ; advanced a 
further sum of Rs. 14,000/- from time to 
time towards the purchase price of the 
land. However, no dates are 
either in the claim before the Collector 
or in the claim statement before the Civil 
Court when reference. under Section 30 
of the Land Acquisition Act came to be 
made. -As we have indicated above, 
specific directions will be given in due 
course regarding the alleged P of 
Rs. 14,000/-. It is admitted that a third 
person named Gesudarey Khan had filed 
a Civil Suit against the vendor claimant 
No. 1 in respect of S. No. 4 The agree- 
ment, Ex, 57, recites that this was a suit 
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without any substance whatsoever and ` 
was sure to be dismissed: An important 
term of the contract is that after the dis- 
posal of that Civil Sult the sale-deed was 
to be executed within four months. The 
agreement of sale also states that posses 
sion was temporarily being transferred to 
the purchaser-claimant No. 2 and at the 
pae of the execution of the sale-deed 
he will have the final possession as the 
owner of the land. - 


3. While the Civil Suit filed by: 
the third-person was pending, both the 
parties. it appears, were willing to per~ 
form their respective part of ‘the con% 
tract. However, Government notified 
S. No. 4 for acquisition for what is known 
as Jayakwadi Project by its notification 
under Section 4f1) of the Land Acquisi~ 
tion Act dated March 25, 1965. This was 
followed by another . notification under 
Section 6 Penge April @ 1965. Urgency. 
clause under Section 17 was applied and 
possession was taken by ‘the State of 
Maharashtra on October 9, 2965. It may. 
be noted that the Civil Suit. filed by tha 
third person came to be dismissed on 
November 3, 1965. In view of the terms 
of the agreement the sale-deed was ex- 
ecutable on payment of the balance of 
the amount on or before March 3, Tobe 
However. even before the Civil Suit came 
to be dismissed and even before the third 
of four months contemplated by, the par~ 
ties for executing the sale-deed commence 
ed. the State stepped ir and acquired the 
land for a public purpose. AN private 
ownership came to an end free from all 
encumbrances, if any. om the 9th of Octoe 
ber 1965 when the State claimed and re- 
covered possession under Section 17 off 
the Land Acquisition Act. 

4. When this happened and when 
the Collector issued notice under Sec. 9 
of the Land Acquisition Act requiring the 
parties to put In their claims. to compen- 
sation for all interests in the land acquir 
ed. Claimant No. 1 appeared and put in 
bis claim for the entire compensation. He 
claimed amount at the rate of Rs. 4,000/- 
per acre and further added that he had 
not lost his title at all, though a contract 


- of sale was executed im favour of clai- 


mant No. 2. He was still the owner 

the land and as such entitled to the en- 
tire compensation that may be determin~. 
ed by the Land Acquisition Officer. In 


~ the same proceedings, claimant No. 2 who 


` had the contract of sale in his-favour and. 
which was frustrated due to the acquix 
sition. appeared and put in a claim to the 
entire compensation amount. According 
to him, not only there was a contract in 
his favour for the sale of the . property: 
acquired but he was put in possession - 
‘thereof in part performance ‘of the come 
tract. He was ready and willing to per 
form his part of the contract. In the cit 
cumstances his possession was protected 





1972 


under Section 53-A of the Transfer of 
Property Act and the vendor could not 
displace him from the property. This 
right of possession together with the right 
to obtain the sale-deed should be con- 
sidered as amounting to almost full title 
and as such the entire amount of com- 
pensation should be paid to him. 


5. So far as the inquiry under 
Section 9 of the Land Acquisition Act 
and the further making up of the award 
under Section 11 were concerned, the 
Land Acquisition Officer heard the parties 
and declared the true area of the land 
acquired and the total compensation 

in his opinion was allowable for 
the land in terms of the provisions of 
Section 23. So far as the apportionment 
was concerned, as there was dispute be~ 
tween the claimants and the Land Acqui- 
sition Officer had no option but to refer 
the dispute to the court under Section 30 


of the Act. He accordingly made a re~ 


ay 


In the reference before the 
civil. “Court, the two claimants who are 
now appellant and respondent No. 1 put 
in their claims in writing. They urged 
the same grounds which we have sum- 
marised above. Each one of them claimed 
the entire amount of compensation. it 
also appears that an application for re- 
ference under Section 18 was also made 
by claimant No. 1 before the Collector. 
We were told that the Collector rejected 
the application for reference under Sec- 
tion 18 made by claimant No. 1 on the 
ground that it was a belated application 
which was barred by limitation. We 
were also told that a revision KERT 
has been filed by claimant No. 1 in this 
Court against that order and thet the 
matter is still pending. If at all that 
revision application succeeds and a re- 
ference under Section 18 is directed to 
be made to the Civil Court. the only 
result will be enhancement of compensa- 
tion, if any. However, the apportion- 
ment of compensation under Section 30 
is a distinct and different matter and 
need not wait till the disposal of the 
reference under Section 18. The princi- 
ple which will be laid down in this ap- 
plication and the method of apportion- 
ment that would be proposed between the 
parties would govern not only the 
amount of compensation which is now 
awarded but also the additional amount, 
H amy. which may be in due course 
awarded by the Civil Court. 


T. The learned trial Judge after 
hearing the parties came to the conclu- 
sion that claimant No, 2 is ‘a person in- 
terested’ under Section 3(b) of the Land 
Acquisition Act and was entitled to make 
an application under Section 9 for com- 
pensation. The learned trial Judge fur- 
ther assumed, which we are told is an 
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error, that claimant No. 2 had filed a suit 
for specific performance of the contract 
covered by Exh. 57 in the Civil Court at 
Aurangabad and that that suit was pend- 
ing. On-that assumption the learned trial 
Judge concluded that claimant No. 2 must 
be deemed to be as if an owner, if not an 
actual owner of the property. On that 
footing the entire amount of compensa- 
tion is directed to be paid to claimant 
No. 2 alone. Being aggrieved by this 
order of apportionment passed by the 
trial oe claimant No. 1 has filed this 
appe 


8. The first point that was raised 
before us by Mr. Vaishnav on behalf of 
Claimant No. 1 was that this was a case 
of contingent contract and would give no 
right whatsoever to claimant No. 2. He 
based his argument on the wording of the 
agreement, Ex. 57. He also argued that 
not only this was a contingent contract 
but possession was not delivered to 
claimant No. 2 in part performance of 
the contract. Since claimant No. 1 as 
vendor had obtained an amount of 
Rs. 10,000/- which would be locked up 
for quite some time in view of the pend- 
ing litigation instituted by Gesudarey 
Khan, possession was delivered to cover 
the interest that claimant No. 2 might 
have otherwise earned on this amount. 
He. therefore, argued that this was not 
e completed contract where possession 
was delivered in part performance of the 
contract. We find no substance in both 
these points, 


9. Having gone through the entire 
wording of the contract, Ex. 57, in its 
original we find that the contracting par- 
ties have first described the property that 
was agreed to be sold together with its 
boundaries. The price is then indicated 
as being Rs. 4,000/- per acre totalling upto 
Rs. 1,20,000/-. The pertinent wording re- 
lating to the contract is that the vendor 
having agreed to sell the property at 
Rs. 4,000/- per acre has received under 
this contract Rs. 10,000/- as earnest 
money. It then recites that after the 
frivolous litigation of Gasudarey Khan 
comes to an end the sale-deed will be ex- 
ecuted and the balance amount will be 
paid before the Sub-Registrar. At that 
stage claimant No. 2 will be not only 
made owner of the property but will be 
placed in possession thereof as such. The 
further recital shows that an advance of 
Rs, 10,000/- has been made to claimant 
No. 1 by claimant No. 2 and that the 
amount was likely to be locked up for 
some time. In order that the purchaser 
may. not be put to loss in pursuance of 
this contract, possession is being handed 
over to claimant No. 2 for the time being. 
These are all the relevant recitals so far 
as the questions raised before us are con- 
cerned. A plain reading of this contract 
does not indicate that the agreement it- 
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self depended upon the successful ter~ 
mination of the litigation ` started by 
Gasudarey Khan. A contract was made 
forthwith with all the terms being settled, 
but the execution of the document was 
postponed till the termination of that 
litigation. Simply because the time for 
performance of the contract is deferred, 
it does not make it a contingent contract. 
In the same manner even though the in- 
tention is to cover up the loss which 
_ may be occasioned to claimant No, 2 by 
-payment of Rs. 10,000/- the recitals show 
that the possession was handed over in 
pursudnce of this document Ex. 57, There 
is therefore no doubt that the descrip- 
tion of the possession is a temporary pos- 
session or possession for the time being. 
The other recitals show that at the time 
of the execution of the contract, the pos- 
session was to be converted on the basis 
of full ownership. In a contract of sale, 
even. though possession is delivered in 
part performance it does not become pos~ 
session of an owner. as the contract by it~ 
self does not create any right in the land. 
We are, therefore, of the view that neither 
of the points raised by Mr, Vaishnav has 
any substance. ` 


10. The next point argued . before 
us ig that if this is a complete contract 
and possession has been transferred to 
claimant No. 2 under this contract, then 
the rights of the parties should be deter~ 
mined, in view of the provisions of Sec- 
tion 53-A of the Transfer of Property Act. 
Possession of claimant No. 2 would be 
protected “nder the principles of part 
performance incorporated in Section 53-A 
of the Transfer of Property Act. Mr. 


- Vaishnav added that this is a peculiar case 


when both the sides were willing to per~ 
form its part of the contract. Claimant 
No. L was willing to accept the price at 
the rate of Rs. 4,000/- per acre and 
deliver possession as well as execute a 
registered document in due’ course as 
provided by the agreement. They are 
now prevented by the intervention of the 
State which has ae the entire pro» 
perty. If the t . l wasa 

ing seller and claimant a 2 was a will- 
ing buyer, but their contract cannot pro~ 
ceed to the execution of the document 
for no fault of either of them, both of 
them must be made to share the effects 
of the acquisition by the State in pro- 
portion to their respective rights. What 
is argued.is that the price privately fixed 
was Rs. 1,20,000/- and the compensation 
awarded by the Land Acquisition Officer 
is only ‘Rs, 34,500/-. Out of ane agreed 
price of Rs. 1,20,000/- only Rs. 10,000/- 
have been advanced by claimant No. 2 to 
claimant No. 1. This amount bears the 
Proportion of 1/12th to the total price. 
That being so, the interest of the pur- 
chaser-claimant No. 2 would be 1/12th in 
the compensation amount and that of the 
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vendor 11/12th. We are unable to appre= 
ciate the logic of this argument. 


11. Provisions of Section 54 of the 
Transfer of Property Act provide that a 
mere contract of sale does not of itself,. 
create any interest in or charge on such 
Property. What has happened between 
the parties is that a contract of sale was 
executed and Rs. 10,000/- were advanced 
ag earnest under this contract. What is 
the effect of payment of earnest amount 
will be’ separately considered. However, 
mere execution of contract of sale does 
not of itself create any right, interest or 
charge in the property proposed to be 
demised. We cannot therefore treat 
claimants Nos, 1 and 2 as if they are 
sharers in losses and gains as if co-owners 
of the property. The ownership con- 
tinued to vest in claimant No. 1 alone 
until all private he were extinguished 
by the process of acquisition. That being 
so, the procedure suggested and the cal- 
culations made by Shri Vaishnav do nof 
appear to be logical, We would there. 
fore reject them. 


12. Third alternate argument of 
Mr. Vaishnav was that the contract be- 
tween the parties has now been frustrat- 
ed and it has become impossible of ‘per~ 
formance by either side because of fortui« 
tous circumstances of acquisition by the 
State. He therefore wishes to draw upon 
the principle incorporated in Section 65 
of the Contract Act. According ‘to him, 
the agreement is now discovered to be 
void or has now become void for no fault 
of either of the party. the circum- 
stances a person who has received any 
advance on agreement or contract Is 
bound to restore or make compensation 
for it to the person from whom he re- 
ceived it. aa this view, he says that 
claimant 2may at best be- paid 
Rs. 10, 00. “which he has advanced and 
the rest of the compensation amount 
should be paid to claimant No. 1. The 
result which is proposed by Mr. Vaishriav 
is acceptable to us but it does not appear 
that the reasoning on which he based 
his claim can be accepted. 


13. The trial Court has assumed 
that claimant No. 2 has filed a suit, for 
specific performance of the contract, viz. 
Ex. 57, itself. It is admitted before us 


„that this was an erroneous assumption 


and no such suit has been filed by clai- 
mant No. 2. There is undoubtedly some 
other litigation between claimant No. I 
and claimant No. 2 but that does not re- 
late to S. No. 4. which was the subject 
matter of acquisition. On the assumption 
that claimant No. 2 being ready and will- 
ing to perform his part of the contract 
and further assumption that he has filed 
a sult for specific performance of the con- 
tract, which it is further assumed might 
result in a decree for specific performance 


W972 


pi the contract. the trial Court has treat- 
ed claimant No. 2 as entitled to recover 

the entire amount of compensation. Since 

this conclusion is based on erroneous 

regia of tacts it must at once be set 
e 


14, The learned ‘trial Judge has 
forther relied upon.a judgment of this 
Court in Dossibai Nanabhoy’v. P. M. 
Bharucha, (1958)- 60 Bom LR 1208 We 
are of the view that the reasoning in that 
report and the conclusions drawn by the 
learned Judges are of very limited assis- 
tance to us in deciding the disputed ques- 
tion before us. In that case claimant 
No. 2 had in his favour an agreement to 
lease of certain plots of land for a period 
of 99 years at a certain rent per annum 
with option to renew the lease for a fur- 
ther period of 99 years. There were two 
such contracts. Though the lease money 
varied the period for which the leases 
were contemplated were the ‘same, viz. 
-99 years in the first instance with an 
option to renew for a further period of 
99 years. Out of the two properties sepa- 
rately demised, one was further agreed 
toa be leased by claimant No. 2 to clai- 
mant No. 3 for the purpose of co-opera~ 
five housing. There were written agree- 
ments to lease. They were not register~ 
ed nor any registered lease-deed execut- 
ed. However, claimant No. 2 the lessee 
from the original owner was handed over 
possession in pureuanes of the agreement 
to lease. Claimant Nos. 2 and 3 put in 
claims before the Collector along with the 
oea owner lessor, who was claimant 
No. One of the questions raised was 
ma ee Nos. 2 and 3 had no right 

to apply either under Section 9 of the 
Land Acquisition Act and had no further 
right to claim any share in the compensa- 
tion. The learned Judges have examined 
several repo cases and have come to 
the conclusion that so far as the lease is 
concerned where it is accompanied by 
delivery of possession and the period for 
which the lease was to be executed was a 
very long period like 99 years with an 
option for further 99 years, the possession 
of the intending lessee must be treated as 
if it was a possession of the lessee. It is 
on that reasoning that the learned Judges 
accepted the right of claimants Nos. 2 and 
3 to apply under Section 9 read with Sec- 
tion 3(b) of the Land Acquisition Act. The 
interest of ts Nos. 2 and 3 was 
treated as interest-in the land and appor- 
tionment was made on a certain basis. In 
the course of their discussion reference 
was made to judgment of the Punjab High 
Court in Chuttan Lal v. Mul Chand, AIR 
1917 Lah 40. That was a case where an 
agreement to sell was executed but was 
not yet rescinded when acquisition took 
place. Mr. Justice Shadilal who deliver- 
ed the judgment of the Bench of the 
Court observed that the expression ‘per~ 
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son interested’ has been defined in Sec- 
tion 3(b) of the Land Acquisition Act as 
including all persons claiming interest in 
compensation. awarded on account of the 
acquisition of land under the Act and this 
definition in -their opinion -was wide 
enough to include the equitable interest 
that Mulchand claimed in that case It 
may be pointed out tet the judgment of 
the Punjab High Court was delivered 
where the Transfer of Property Act was 
not applicable. The learned trial Judge 

been influenced by this judgment to 
hold that the case of an intending pur- 
chaser could be equated with the case of 
a person having a contract of lease for a 
long period in his favour which contract 
is accompanied by possession. We are of 
the view that it would not be possible to 
equate the rights and liabilities of a 
vendor and vendee under an agreement 
of sale with those of intending lessor and 
Jessee, as their rights and liabilities are 
governed by different statutory provisions 
of the Transfer of Property Act. Where 
specific statutory provisions exist they 
must be given effect to when the rights 
and Habilities of the parties are to be 
determined. . We would therefore prefer 
to consider the relevant provisions which 
govern the rights and liabilities of ven- 
dors and vendees when their contract is 
unable to reach fulfilment without there 
being any fault of either of them. We 
would also then e the provisions 
of the Land Acquisition Act for the pur- 
pose of determining whether there is any 
specific provision to settle such rights of 
vendors and vendees when thelr contract 
has become impossible of performance 


‘due to a fortuitous circumstance like 


acquisition of land by the State 


15. We have hardly any doubt 
that it must be assumed in the present 
case that the vendor and the vendee, viz. 
claimant Nos. 1 and 2 were willing to per- 
form their respective part. Before. how- 


~ ever, occasion arose to proceed further 


with the agreement. the State notified 
the property for acquisition on March 25, 
1965. Not only that but after completing 
all formalities the possession was obtain- 
ed on October 9. 1965. This determines 
all the private rights and completes the 
vesting of the property in the State for a 
public purpose. We have already point- 
ed out earller that the Civil Suit which 
was then pending came to a successful 
termination on November 3, 1965, where- 
by the rights to execute the sale-deed 
was exercisable within four months there- 
after upto March 3, 1966. All this became 
impossible becausé the private ownership 
of the land came to be terminated on 
October 10. 1965. Undoubtedly, there- 
fore, the contract ‘of sale has been frus- 
trated as it became impossible of perfor- 
mance. We have already pointed out 
that a contract for the ssle of immovable 


222 Bom. ([Prs. 15-16] | 


property is a contract that a sale of such 
property shall take place on terms settled 
between the parties. It does not, of it- 
self, create any interest in or charge on 
such property. Claimant No. 2 had while 
making this contract of sale also advanc~ 
ed a sum of 10,000/- by way of 
earnest. When the contract became 


frustrated due to the acquisition by the . 


State. a situation arose where the mutual 
rights of the parties must;be determined 
and settled. In our view. 
like this the provisions of Section 55 and 
more Partie arly sub-section M. Gb (6) 
would be attracted. Claimant 
undoubtedly a buyer and ‘the elie tet 
‘buyer’ as used in ‘sub-section (6) of Sec- 
tion 55 also includes a pérson who has 
agreed to’ buy. So far as the buyer is 
concerned, sub-section (6} conceives of 
both the positions where the ownership is 
transferred to a buyer and where the 
ownership is yet to be transferred to 
him. Sub-clause (a) deals with a situa- 
tion where the ownership of the property 
îs passed to a buyer. As soon as that 
heppens that buyer is entitled to the 
benefit of any improvementiin, or increase 
in value of the legate and to the rents 
and profits thereof. In other mn he 
is entitled to all the attributes of full 
ownership of the property. Hee 
where the agreement is yet to culminate 
into transfer of ownership but where the 
buyer is willing to perform his part of 
the’ contract, his rights are indicated in 
sub-clause (b) of sub-section (6) of S. 55. 
The relevant sub-clause is ias follows:— 


“55 (6) (b): Unless he has improperly 


declined to accept delivery of the pro- 


perty. to'a charge on the property. as 
against the seller and all persons claim- 
ing under him, to the extent of the 
seller’s interest in the property. for the 
amount of any purchase-money properly 
‘paid by the buyer in anticipation of the 
delivery and for. interest on such amount 


and, when- he properly declines to accept ` 


the delivery, also for the earnest (if any) 
and for the costs (if any) awarded to him 
of a suit to compel specific performance 
of the contract or to obtain a decree for 
fits rescission”. 


The clause quoted above, contemplated a 
case that a buyer shall not decline to ac- 
cept delivery improperly. If he is willing 
to accept delivery of the property then 
he is entitled to charge on the property 
seller and all persons 
claiming against him to the extent of 
seller’s interest in the property for the 
amount of any purchase meney properly 


taid by the buyer in anticipation of the ' 


‘delivery and for interest on 'guch amount. 
Where. however, there is good ground 
why the buyer should deliver (decline?) 
to accept delivery, he is also entitled for 
‘the earnest (if any) and for the costs (if 
any) awarded to him of a suit compel 
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(sic) specific performance of the contract 

or to obtain a decree for its re8cission. 
This statutory charge is created as soon 
as. the buyer advances any part of the 
sale price or earnest to the seller. This 
charge is against the seller and all persons 
claiming under him to the extent of the 
Interests of the seller in the property and 
also for the amount of purchase money 
properly paid. The property and the in- 
terest of the seller therein is in the nature 
of security for the purchase money pro- 
perly paid, as also for the earnest amount, 
In the circumstances indicated in . the 


i 


is - above specific clause. the extent of the 


charge is not only confined to the pur- 
chase money properly paid and the 
earnest but also extends to the interest 
upon this amount. What is the nature of 
this charge and how will it operate when ` 
the subject-matter of the contract has 
been acquired by the State and is no 
more available ‘for going ahead with the 
contract? It appears that when the seller 
and buyer are both willing to perform 
their respective parts of the contract but 
the specific performance of the contract 
has become impossible by the unexpected 
interference by the State ‘in acquiring the 
property, the relative rights between the - 
parties would continue to be the same as 
under the T. P. Act.- In other words due 
to the impossibility of the performance 
of the contract, the buyer will be entitl- 
ed to recover form the seller any pur- 
chase money properly paid together with 
interest and also earnest with interest 
and to that extent he -would have had 
under the statutory provisions quoted 
above a charge on the land. However, 
the land or the property is no more ` 
available to the parties as the State has 
acquired it and by deciding its compensa- 
tion has converted the property into a 
sum certain. The property is in a sense 
transformed into the sum certain and the 
tights of respective parties would con- 


. tinue to be the same. in respect of this 


sum or the amount of compensation, | 
which they had or which they would 
have had against the property. In- other 
words the buyer would be entitled to 
claim from the compensation ‘amount, 
which represents the converted form of 
property. his p money and earnest 
together with interest. It is in this sense 
that the buyer whose contract is now 
frustrated appears to have a claim or 
share in the compensation which becomes 
payable to the owner of the property by 
reason of the acquisition thereof. 


16. At this stage we ~- may con~ 
sider the provisions of the Land Acquisi- 
tion Act for the purposes of finding out 
whether the buyer of this ‘type, whose 
contract is frustrated. is in a position to 
make a claim before the Land Acquisi- 
tion Officer. The first definition in this 
behalf that must be seen is that ‘person 
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interested’ contained in Section 3 (b) of 
the Land Acquisition Act. According to 
this definition, ‘person interested’ in= 
eludes all persons claiming an ‘interest in 
compensation to be made on account of 
the acquisition of land under this Act, 
and -it further provides. that a person 
shall be deemed to be interested in land 
if he is interested in an easement affect- 
ing the land. In this inclusive definition 
a person interested includes a person 
claiming an interest in compensation. 
This claim to an interest in the com~ 
pensation, must arise out of acquisition 
of the land. A plain reading 
wording of Section 3 (b) does not require 
that a person for being interested, 
must have an interest in the land which 
is acquired as such. It is enough that he 

an interest in the compensation which 
has become payable on account of the 
acquisition of the land. In other words 
the occasion for claiming the interest in 
the compensation is the acquisition of the 
land. The claim or interest in compensa- 
tion made is not necessarily. dependent 
upon the interest in. the land itself. 
Under Section 9 of the Land Acquisition 
Act, the Land Acquisition Officer or 
Collector has to issue notice that the 
Government intends to take possession of 
the land and that claims to compensation 
for all interests in such land may be 
made to him. A question arises for con- 
sideration as to whether a claimant like 
claimant No. 2 who is undoubtedly in- 
terested in the compensation payable for 
the acquisition of the land, could be des- 
eribed as a person having claim to com- 
pensation for any interest in the land. A 
charge extending to the recovery of the 
purchase money and earnest paid together 
with interest would not be described as 
an interest in the land in the sense of 
right in the immovable property. Ac~ 
cording to Section 100 of the Transfer of 
Property Act, where immovable pro- 
perty of one person is by act of parties or 
operation of law made security for the 
payment of money to another and the 
transaction does not amount to a mort- 
gage, the latter person is said to have a 
charge on the property and all the pro- 
visions hereinbefore contained which. 
apply to a simple mortgage shall, so far 
as may be, apply to such charge. The 
difference between a mortgage and a 
charge is that in a charge there is no 
transfer of an interest in the property but 
the creation of a right of payment out 
of the property is specified. and as such 
it cannot be enforced against a bona fide 
purchaser for value. A broad: distinction 
between the two would be that where- 
as a charge only gives right to payment 
out of a particular fund or particular 
property- without transferring that fund 
or property. a mortgage is in essence a 
ianstr of an interest in sp c immov~« 


of the. tion 


- Rs. 
both these amounts. 


(Deshmukh J.) [Prs. 16-17] Bom, 223 


able property: Even though therefore 
a buyer like t No. 2 may have 
charge for the recovery of certain 
amount, he would not be said to be a 
transferee. of an interest in the immov- 
able property. However, the intention of 
the Land Acquisition Act is to acquire 
property for a public purpose by exting- 
wishing all private rights, by awarding 
compensation at the same time for all 
interests in the land, which are required 
to be reckoned with at the time of the 
acquisition. We have already pointed 
out that under the definition of Sec- 
3. (b) a buyer like claimant No. 2 
would be undoubtedly a person interest- 
ed as he can claim the amount advanced 
by him together with interest from the 
land and in the absence of the land from 
the money: which represents the convert- 
ed value of that land. When Section 9 
calls upon all person to’ put in claims to 
compensation for all interests in such 
land. we are of the view that an interest 
of the present type held by claimant No. 
2 is also intended to be covered. There 
need not be a transfer of immovable pro- 
perty in favour of a person before ~he 
could be described as a person entitled to 
claim for an interest in the land. The 
language of Section 9 (1) of the Land Ac- 
quisition Act appears to us to be broad 
enough to include interest and claim for 
charge on land which would amount to 
an interest in the land for the purpose 
of Section 9 (1). This being so clai- 
mant No. 2 had undoubtedly right to 
apply under the Land Acquisition Act to 
the Collector for apportionment of the 
compensation amount. : 


17. Once it is held that claimant 
No. 2 was entitled to apply and a dispute 
has arisen between the two rival claims, 
the Collector and the Land Acquisition 
Officer had no option but to refer that 
dispute to a Court under Section 30 of 
the Land Acquisition Act. Shri Paranipe, 
appearing for claimant No. 2 made a 
claim only on the basis of Section 55 
(6) (b) of the Transfer of Property Act. 
He. however, added that the amount for 
which his client makes claim is not only 
Rs. 10,000/- but the disputed payment of 
14,000/- together with interest on 
He further argued 
that not only these two amounts together 
with interest must be paid to claimant 
No, 2 but he is also entitled to claim so- 
latium at the rate of 15% on these two 
items of Rs. 10,000/- and Rs. 14,000/- 
under the provisions of sub-section (2) of 
Section 23. So far as the claim of 
Rs.. 14,000/- is concerned, an issue was 
also framed in the trial Court. Unfor- 
tunately it was deleted and the parties 
were not permitted to lead evidence on 
the same. Shri Vaishnav attacked that 
claim on the ground that no dates of pay- 
ment have been mentioned in the claim 
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before the Collector as also in the claim 
petition before the Civil Court. Since no 
evidence has been permitted to be led it 
would not be possible to express any 
view on the disputed alleged payment. 
It will be enough to point out that in the 
claim petition put in by claimant No. 2 
before the Civil Court he has alleged in 
para 2 that Rs, 10,000/~ were advanced 
as earnest under the agreement dated 
7-4-1964, Thereafter supiera dy from 
time to time claimant No. 2 has paid 
an amount of Rs. 14,000/- towards the 
sale consideration. of the property agreed 
to be purchased. Since this is the plead- 


ing of claimant No. 2 he must be permitt- ` 


ed to prove whether he really advanced 
Rs. 14,000/- from time to time as pleaded 
towards the consideration of the pro- 


perty. Not only he will be entitled to 


this amount but from the: date of pay- 
ment of the various items which go to 
make Rs. 14,000/- he will be entitled to 
claim interest. To the extent of deciding 
that dispute whether Rs. .14,000/- were 
really advanced at all and whether they 
were towards the consideration of the 
property the matter will have to be re- 
manded to the trial Court for disposal 
according to law in the light of the direc- 
tions which we propose to give in this 
judgment, For the present we are dis- 
posing of this appeal on the footing that 
Rs, 10,000/- have been paid as earnest at 
the time of the execution of the agree- 
ment of sale. 


18. Since we are taking the view 


that claim of claimant No. 2 is award- 
able to him under the provisions of Sec- 
tion 55 (6) (b) of the Transfer of Pro- 
perty Act. we would agree with Mr. 
ee that his client will be entitled 

reasonable interest. We think 


ae interest should be allowed at the 


rate of 6 per cent. We will also indicate 
a little ahead as to how we made calcula- 
tions and what the trial Court need do, 
if it finds that Rs. 14,000/- or any portion 


thereof are found to have been advanced. 


towards the purchase money. In this re- 
gard Shri Vaishnav also argued that it 
should be open to his client to press all 
points of fact as. well as law against the 
alleged payment before the trial Court. 
For instance, he argues, that the notifica~ 
tion under Section 4(1) was issued on 
March 25, 1965. From that date onwards 
the performance of me contract became 
impossible. Claimant No. 2 has not given 
any dates in his pleadings as to when he 
advanced Rs. 14,000/- or the various items 
which go to make up Rs. 14,000/- Shri 
Vaishnav argued that as soon as notifica- 
tion under Section 4(1) was published, it 
became known to the parties that the 
contract was impossible of performance. 
If any advances are made, by claimant 
No. 2 to claimant No. 1 after that date 
it would be for the Court to see whether 


_M. A, Khan v. P. J. Surana (Deshmukh J3} 


ALR. 


it could be purchase money and ‘it s0 

whether it was properly paid by the 
buyer as contemplated by S. 55(6)(b). He 
suggested that this is one of the points 
which claimant No. 1 would be taking 
up and if advised he might resist the 
claim on such other grounds ag are avail- 
able in fact and in law. - So far as the 
claim for Rs, 14,000/- is concerned, noth- 
ing at all is yet decided and the entire 
matter is at large for being decided by 
the trial Court. It would be open to both 
the sides to lead further evidence to 
prove and disprove the payment as also 
to urge all points of law in support of or 
against the claim. It is for the trial Court 
to find out whether Rs. 14,000/- or any 
part thereof are really advanced to clai- 
mant No..1 by claimant No. 2 towards 
the purchase price. Since that issue was 
not dealt at all by the trial Court and all 
the grounds that both the sides may be 
inclined to urge before the trial Court 
are at large, it is permissible for both of 
them to plead them before that Court 


19. However, as indicated earlier 
we are disposing of this appeal on the 
“footing that the admitted amoun, which 
is paid by claimant No. 2 to claimant 
No. 1 is Rs. 10,000/-. The calculation 
which we have made and the final order 
which we have passed would obviously 
be subject to such variations as become 

necessary by the findings, which the trial 
Court might give in respect of the addi- 
tional claim of Rs. 14,000/- for which the 
matter is being specifically “remanded. 
The calculations which we have made 
would in that sense be provisional but if 
no further amount is found by the trial 
court as due to claimant No. 2 then the 
calculations would be final and would re- 
present the apportionment of the total 
compensation. 


20. The above discussion leads -to 
the conclusion that because of the frustra- 
tion of the contract by unforeseen event 
of acquisition by the State: claimant 
No. 2 has acquired a right to enforce his 
charge to the extent of Rs. 10,000/- and 
interest thereof under Section 55(6) (b) 
of the Transfer of Property Act. Can he 
add to this charge the solatium of 15 per 
cent. which is awarded under sub~-sec- 
tion (2) of S. 23 of. the Land Acquisition ' 
Act? Shri Paranjpe argued that in the 
view which we have taken of the provi- 
sions of Section 3(b). claimant No. 2 is a 
person who is now interested in the land 
and that interest has been acquired by 
the State at the time of the acquisition 
of the land S. No. 4. The definition of 
and’ in clause (a) of Section 3 is again 
inclusive and is therefore a broad d ~ 
tion. The expression ‘land’ includes bene- 
fits to arise out of land. and things attach- 
ed to the earth or permanently fastened 
to anything attached to the earth. This 
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being an inclusive definition Shri 
Paranjpe argued that the expression 
‘land’ would also include an interest in 
the land. When Government acquired 
land it acquired all interests and such in- 
terests must be valued in terms of the 
provisions of Section 23(2). With this 
premise he wanted us to read the provi- 
‘ gions of Section 23. Sub-section (1) 
thereof indicates that while awarding the 
‘ amount of compensation for the land 
acquired, the Court is required to take 
into consideration clauses first to sixth 
which fall thereafter. Clauses secondly 
to sixthly are not relevant for the pre« 
sent purpose. e first clause says that 
the Court shall take into consideration 
the market value of the land at the date 
of the publication of the notification under 
Section 4, sub-section (1). Shri Paranipe 
therefore argued that the market value 
of the interest of claimant No. 2 in the 
Jand, with reference to the expression 
‘land’ within the meaning of that expres- 
sion contained in clause 3(a) would be 


that value which the Land Acquisition | 


Officer has fixed for the land or which 
the Court might ultimately fix for the 
land. Sub-section (2) thereof says that 
in addition to the market value of the 
land, as above provided, the Court shall 
fn every case award a sum of fifteen per 
centum of such market value in consi- 
deration of the compulsory nature of the 
acquisition. This payment which is 
known as solatium is made because of the 
compulsory nature of the acquisition. It 
fs not the market value or the value 
which is otherwise payable for the 
damages under the various clauses firstly 
to sixthly of Section 23. Under Sec- 
tion 6(1) an unwilling person is made to 
part with his land and therefore an addi- 
tional payment of 15 per cent, is given to 
him. This, according to Mr. Paranipe 
must also be made available to: claimant 
No. 2 whose interest in the land has been 
compulsorily acquired, 


21. We are unable to agree with 


this reason as it contains an obvious 
fallacy. What is acquired is land or pro- 
perty which has been described by the 
inclusive definition of land in clause (a) 
of Section 3. What is payable under the 
Act is compensation for the compulsory 
acquisition. Now, compensation is not 
merely confined to market value. Shri 
Paranjpe seems to assume that compensa- 
tion is market value besides which 15 per 
cent. is an additional payment. Sec- 


tion 23 as.a whole deals with matters - 


which must be considered by the Court 
in determining the compensation pay- 
able. While awarding compensation. the 
first items that must be taken into con- 
sideration is the market value of the land. 
While the land is being acquired with the 
Standing crop, damages are to be palid 
for that purpose which are included in 
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clause secondly of Section 23(1). If the 
acquisition results in severing the land 
from other portion and that results in 
damages, they must be made good. In 
this manner each of the clauses of sub- 
section (1) of S. 23 deals with a separate 
item which has to be valued and added 
up together. To this amount be added 
an amount of 15 per cent. over the mar- 
ket value. When a sum total of all these 
items is made, the ultimate sum repre- 
sents the compensation payable for the 
compulsory acquisition of the land. It 
is this amount which is now payable: for 
the land. To whom to pay, and how 
much to pay each, is a matter of appor- 
tionment or distribution. In drawing 
support to this argument Shri Paranijpe 
referred us to the provisions of Sec. 11, 
which relate to the inquiry to be made 
by the Land Acquisition Officer and the 
award to be ultimately passed. He points 
out that the award must contain three 
items: (i) the true area of land, (ii) the 
compensation which in the opinion of the 
Land Acauisition Officer should be allow- 
ed for the land; and (iii) the apportion- 
ment of the compensation among all the 
persons known or believed to be interest- 
ed in the land. or whom, or of whose 
claim. he has information, whether or not 
they have respectively appeared before 
him. Mr. Paranjpe therefore submits that 
claimant No. 2 is having interest in the 
land and as such a person to whom the 
compensation must be apportioned by 
the Collector under Section 11 while 
making the award. 


22. Here again we do not think 
that the reference to Section 11 can be 
of any assistance. The Collector is not in 
a position to make an award relating to 
the apportionment since there is a dis- 
pute. The third item under Section 11 is 
payable only when clause falls in Sec- 
tion 29 contained in Part IV of the Land 
Acquisition Act. Section 29 says that 
where there are several persons interest- 
ed, if such persons agree in the appor- 
tionment of the compensation, the parti- 
culars of such apportionment shall be 
specified in the award and as between 
such persons the award shall be conclu- 
sive evidence of the correctness of 
apportionment. Clause (iii) of Section 11 
can come into operation only when there 
is an agreement between the parties who 
claim apportionment and to the extent 
there is an agreement the Collector can 
record the apportionment. Section 30 
says that when the amount of compensa- 
tion has been settled under Section 11. if 
any dispute arises ag to the apportion- 
ment of same or any part thereof, or as 
to the persons to whom the same or any 
part thereof is payable. the Collector may 
refer such dispute to the decision of the 

Court. Since dispute is raised by the 
claimants regarding apportionment there ~ 


Bom, 225 


226 Bom, ([Prs, 22-24] 


is no power in the Collector to decide 
the dispute but he has to refer t, to the 
decision of the Court. In the present 
case where there were only two claimants 
and the apportionment was a matter of 
dispute there could be no pronouncement 
under item (iii) of Section 11 in the 
award, but having made his declaration 
under items (i) and (ii) the Land Acqui- 
sition Officer has no option but to refer 
the dispute to the Court, That is what 
he has done. . i 


23. When the matter is referred 
to the Civil Court under Section 30, it is 
important to note that the Land Acquisi- 
tion Act has not made any provision for 
the purpose of apportionment or distribu- 
tion of the compensation ‘The Act pro- 
vides for the persons interested in the 
land or persons interested in the com- 
pensation payable for the land to apply 
for both the purposes, viz. for the pur- 
pose of claiming an enhanced compensa~ 
tion: for the land acquired, as also for 
the purpose of claiming apportionment. 
The dispute relating to the adequate pay- 
ment of compensation is referable to the 
Civil Court under. Section 18, but that 
dispute is referred after the Land Acqui- 
sition Officer makes his award with res- 
pect to the final amount as regards com- 


pensation. Further enhancement of the - 


compensation is a matter of inquiry by 
the Civil Court under a reference under 
S. 18 of the Land Acquisition Act. That 

is to be decided in. terms of S. 23 
of the Act. So far as Section 30 is con- 
cerned, the Collector or the Land Acqui- 
sition Officer has no right to entertain 
the dispute or to decide it but has only 
a right to refer the deat to a Civil 
Court. 


24. A Division Bench of this 
Court in the case of (1958) 60 Bom LR 
1208 had an occasion to consider the im- 
plication of Section 30 and the rights of 
the Civil Court to decide the dispute re- 
lating to apportionment. The learned 
Judge observed as follows.— 

“Section 30 of the Land Acquisition 
Act merely provides that the Collector 
may make a reference to the District 
Court on a dispute as to the apportion~ 
ment of the amount of compensation or 
any part thereof or. as to, the persons to 
whom the same or any part thereof is 
payable. But the’ Legislature has not 
laid down the principles by reference to 
which the dispute relating to apportion- 
ment has to be decided. The reason is 
obvious. When a dispute relating to ap- 
portionment arises, the Court is trying a 
dispute as to the civil rights between the 
parties relating to their interest in the 
money into which the land is transform- 


We are in respectful asreeeueit with 
these observations. Having permitted 
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those persons to apply who had interest 
in the compensation or who had claim 
to the compensation or who had also in- 
terest in the land, the enquiry, as we had 
stated earlier, takes two different direc- 
tions. One is the fixation of the com- 
pensation payable and the other is dis- 
pute relating to apportionment which is 
referred to the Court under Section 30. 
Since it has been so received in the Civil 
Court it becomes a matter to decide the 
civil rights of the parties and to make 
valuation in terms of money, of those 
civil rights which the parties have. There 
the rights of the parties are like those of 
two brothers who have equal moities in 
the land itself, it would be ‘easy for the 
Civil Court to pronounce that in the 
total compensation payable including 
solatium, the interest of each one will be 
half. However, apart from the: simple 
case of this kind, there are various civil 
interests which are required to be valu- 
ed when the dispute between the clai- 
mants is to be resolved. For instance 
there may be an attaching creditor who 
had attached ihe land of his debtor for 
the purpose of recovering the decretal 
dues. If before he succeeds in enforo- 
ing his decree against the property at- 
tached, the land is acquired by the Stata, 
what would happen? He would undoub« 
tedly have a claim towards the com- 
pensation which would be awarded, as 
the compensation would represent the 
converted pool of money of the land it- 
self ` The interest of such an attaching 
creditor could never exceed the decretal 
amount. Thus- his interest will have to 
be independently valued and a fixed com- 
pensation to the extent of his decree 
would be payable to such a claimant. He 
would not be a general sharer in the 
general compensation in- Resi of certain 
percentage or proportion. In the same 
way if there is a mortgagee who has 
his mortgage debt against the property 
and the property comes to be acquired, 
what would happen to ‘the mortgaged 
amount? Sub-section (2) of S. 73 of the 
Transfer. of Property Act provides that 
where the immovable property, which 
was mortgaged, has been compulsorily 
acquired, the mortgagee shall be entitled 
to claim payment of the mortgage-money, 
in whole or in part, out of the amount 
due to the mortgagor as compensation. 
The mortgage under the Transfer of Pro- 
perty Act is a transfer of an interest in 
the property. However, the Legislature 
being aware of the nature of this interest 
has provided for the payment of: only 
that amount tó the mortgagee which 
would be due under his mortgage, In 
other words, if the total compensation 
paid is much more than the mortgage 
amount ag found due it wui not be per- 
missible for the mortgagee to say that his 
interest in the land - was compulsorily, 
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acquired and as such hé should be paid 
solatium of 15 per cent. under sub-sec- 
tion (2) of S. 23. If that is so, even when 
the interest was in the nature of trans- 
fer of property, or transfer of interest 
the land. itself, we fail to understand 
how a claimant like claimant- No. 2, who 
had only contracted to purchase the pro- 
perty and whose contract is now frus- 
trated.can claim any share in the sola- 
tium payable under sub-section (2) of 
Section 23. His interest, which ig now a 
limited interest as indicated by Sec- 
tion 66 (557) (6) (b) of the Transfer of 
Property Act is a definite amount as 
described in that clause. Purchase 
money properly paid with interest and 
earnest, if any, together with interest 
would be the only amount which he 
can claim and to the extent of this 
amount he would have a charge on the 
property. He has therefore a limited in- 
terest to the extent of a‘definite amount, 
as what was acquired was the land and 
not the interesi i of this claimant separa- 
tely as such. In fact if the acquisition 
was not there, the only right available 
to claimant No, 2 wag to obtain a sale- 
deed by paying the full consideration 
under the agreement of sale. He could 
not have independently exercised the 
right to enforce the charge under Sec- 
tion 55 (6) (b). Since that right of claim- 
ing sale-deed is not available to him 
because of the compulsory acquisition by 
the State, he is required to fall back upon 
the alternate right available to him to 
enforce the charge under S. 55 (6) (b), 
This was a dormant right which became 
available to him because of the compul- 
sory acquisition. Though therefore such 
a right continues to be a charge on the 
amount of compensation payable repre- 
senting the land, it must always be re~ 
membered that this rightisalimited one 
to recover a sum certain and nothing 
beyond. This right which arises as a 
result of the compulsory acquisition 
could not be considered to be an interest 
in the land which was acquired as such 
by the State. Fifteen per cent solatium 
payable under sub-section (2) of S. 23 
represents the payment for compulsory 
acquisition of land and as we have indi- 
cated above. there was no compulsory 
acquisition of the interest of this clai- 
mant at all. he could not resort to the 
provisions of sub-section (2) of S, 23 for 
claiming any additional amount, 


25. We are therefore of me vlew 
that what claimant No. 2 will claim is 
only Rs. 10,000/-, the earnest money 
claimed under the agreement of sale, 
Ex, 57. We are inclined to allow 6 per 
cent, interest as reasonable, However, in 

case, certain developments have 
taken place with regard to the payment 
of compensation. which was deposited by 
the Collector in the Court and congni- 
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` 34,500/-, 
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zance must be taken of these facts. It 


is also necessary to remember that pos- 
session was handed over to claimant 
No. 2 under agreement, Exh, 57, in view 
of a loss which he may. sustain for the 
advance of Rs. 10,000/-. So long as, 
therefore, claimant No. 2 was in posses- 
sion he could not. claim any compensa- 
tion by way of interest on the advance 
of Rs. 10,000/-. ‘He was deprived of the 
possession on the 9th of October 1965. 
The Land Acquisition Officer deposited 
the amount of Rs, 34,500/- which repre- 
sented the compensation in respect of the 
30 Acres of the land acquired and also 
referred the dispute under Section 30 
of the Court. The money was lying in 
the Court till 17-2-1969 on which date 
it came to be paid to claimant No. 2. 
From 9-10-1965 or 10-10-1965 to 17-2- 
1869 claimant No. 1. was liable to pay 
claimant No, 2 6*per cent interest on 
Rs, 10,000/-. It may be borne in 
that in view of this judgment the clal- 
mant No, 2 was not entitled to keep any- 
thing more than Rs, 10,000/- with him. 
e payment of Rs, 24,500/- was an ex- 
cess payment.to him on that date. How- 
ever, he was directed by the appellate 
Court to repay the amount in Court and 
he paid Rs. 10,000/- on 10-10-1969 and 
Rs: 24,500/- on 25-10-1969. During this 
t No. 1 was entitled to re- 
cover 6 per cent. interest from claimant 
No, 2 on Rs, 24,500/- upto 10-10-1969 and 
on Rs. 14,500/- upto 25-10-1969. Since 
we have held that Rs. 10,000/- were legi- 
timately due to claimant No, 2 he could 
have retained that amount during the 
entire period and he need not pay interest 
to. claimant No. 1 for that amount. It 
then appears that the entire amount of 
Rs. 34,500/- was repaid to claimant No. 2 
on 3rd June 1970. Before this payment 
for the intervening period from 25-10 
1969 to 3rd June 1970 he was entitled to 
recover interest on Rs, 10,000/- at 6 per 
cent. Thereafter claimant No, 2 deposit- 
ed Rs. 10,000/- in Court on 1-6-1971 and 
Rs. 14 500/- on 1-8-1971. So far as this 
period ig concerned, from 3rd Jume 1970 
to Ist June 1971 claimant No, 2 will have 
to pay interest at 6 per cent on Ripess 
24,500/ and for the remaining period upto 
1-8-1971 on 14,500/-. Having made an 
account of interest which are respective- 
ly payable by one party to the other It 
been found by the learned Advocates 
on both the sides that claimant No. 2, 
has to pay Rs. 325.50 to claimant No, 1. 
On the compensation that there is no 
further payment it would appear that 
out of the total compensation of Rupees 
Rs, 9,675/- are payable to clai- 
mant No, 2, this is because he is entitled 
to Rs, 10,000/- and interest thereof but 
for the intervening period described 
above, he becomes liable to interest 


amounting to Rs, 325.50 to claimant No. 1. 
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In this manner his claim of Rs, 10,000/- 
is reduced by Rs, 325/~ and the claim 
Now works out at Rs, 9,675/-. He has 
already retained with him Rs, 10,000/- 
and he will have to pay back Rs. 325/- to 
claimant No. 1. The balance of amount 


of Rs, 24,500/- is lying in the Court. In: 


addition he is entitled to, recover Rupees 
325/- from claimant Now, 2 by execution 
of this order. 


26. At this stage ‘we may point 
out that the dispute cannot be finally 
disposed of because the claimant No. 2 
has alleged further payment of Rupees 
14,000/- towards the purchase money. 
This having been disputed, as we 
have pointed out earlier, the matter will 
go back to the trial Court for finding 
out whether claimant No. 2 proves the 
payment of Rs. 14,000/- or any part 
thereof to claimant No,’ 1 towards the 
purchase price of the acquired land S. 
No, 4. We have already indicated that 
the parties are at liberty’ to lead further 
evidence and e up ‘all defences to 
which they are entitled to in law and 
fact. After hearing the' parties in this 
manner, if the trial Court comes to the 
conclusion that some amount or the en- 
tire amount is not only paid towards the 
purchase price but is recoverable in view 
of the legal position under Sec, 55 (6) (b) 
of the Transfer of Property Act, he will 
award that much amount together with 
interest at 6 per cent from the date of 
payment to claimant No. 2 from ant 
No. 1 and that would bea claim against 
the compensation amount, In the mean- 
while we give liberty to claimant No. 1 
to withdraw the amount of Rs, 24,500/- 
from the Court on furnishing security to 
the satisfaction of the trial Court. 


27. So far ag the: costs are con- 
cerned, we are inclined to award costs 
to the parties in proportion to their 
success in both the Courts. However, the 
claim of Rs. 14,000/- is yet to be decided 
on merits. After it is so decided by the 
trial Court, it will award proportionate 
costs to either side depending upon their 
success in this litigation. ' 


28. Since the acquisition proceed- 
ings are fairly old we direct that the 
learned trial Judge will ‘dispose of the 
matter as early as possible and it will be 
appreciated, if he could dispose of the 
same within two months, after receipt 
of record. 


29. There will be no order as to 
costs for the State throughout, 


Order accordingly. 
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K. K. DESAI, J. 

Nagnath Tatya Halge, Applicant v, 
Kishan Tatya Kale, Opponent. 

Civil Revn. Appln. No, 243 of 1970, 
D/- 13-4-1971, against order of K. H 
Kakre, J oint Civil J., Jr. Division at 
Ambajogai, D}- 8- 9-1969. i 

{A) Civil P. C. (1908), S. 11 — Pre- 
vious suit for rent — Order refusing to 
stay or adjourn suit till defendants ap- 
plication for fixation of standard rent 
is decided by the Rent Controller — 
Cannot operate as res judicata for stay 
of subsequent suit for rent on similar 
ground. (Para 4) 

(B) Civil P. C. (1908), S. 11 and 
O. 14, R. 2 — Issue of res judicata — 
Should not ordinarily be tried as a pre-~ 
liminary issue. 

The question of res judicata thaf 
may be raised on behalf of any party 
in a suit should not ordinarily be dis- 
posed of as a preliminary issue. This 
question should normally be tried and 
disposed of at the final hearing of the 
suit; when all the issues can be ad- 
judicated upon by Court at the same 
continuous hearing. (Para 5) 


H. G. Vaishnav with A. H. Vaish- 
nav, for Appellant B. N. Deshmukh, 
for Opponent. 

ORDER :— There {s no substance 
in this revisional application on behalf 
of the original plaintiff from the order 
dated September 8. 1969, made by the 
trial Court, whereby findings were made 
in favour of the plaintiff on issues 1, 
2 and 6 and directions were given that 
the trial of the issues 4 and 5 should 
be proceeded with after the decision of 
the Rent Controller in the application 
made by the original defendant for fixa- 
tion of reasonable and/or standard rent. 


2. Prior to the present suit 
No. 127 of 1968, the plaintiff had in- 
stituted a previous Suit No, 258 of 1967. 
That suit was for recovery of rent at 
the rate of Rs. 125/- per month for a 
period of one year from November 13, 
1966, to. November 12, 1967. In that 
suit the defendant made three conten- 
tions as follows :— 


3. Prior to the lease in sult, an 
agreement was made between the par- 
ties that the plaintiff would construct 
two rooms and a latrine and a bath 
room and the rent of Rs. 125/- was 
agreed on the promise made by the 
plaintiff to make the above further 
constructions. The parties had agreed 
that in default of the plaintiff making 
the further constructions the rent was 
to be Rs. 50/- per month. The third 
contention was that until the question 
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of reasonable and/or standard rent .was 


decided by the Rent Controller the 
further hearing of the suit for rent 
should be stayed. Issues were framed 


on the above contentions made by the de- 
fendant. These issues were answered 
against him and decree as prayed in the 
previous sult was passed. The plaintiff 
thereafter filed the present suit No. 127 
of 1968 for recovering rent of 7 months 
at the rate of Rs. 125/- per month. The 
defendant made selfsame and/or similar 
contentions by his written statement in 
the present suit. The plaintiff by his 
application Ex, 17 submitted that ad- 
ditional issue be framed as follows:— 


“Whether the defendant is barred 
by principles of res judicata to raise 
be contentions decided in the previous 

t? 


The plaintiff further applied that a find- 
ing be made on the above additional 
issue in his favour and accordingly 
without recording any further evidence 
a decree as prayed be passed in the 
present suit. The learned Judge be- 
low by the above order. dated Septem- 
ber 8, 1969, held that the questions of 
merits raised by the defendant had 
been adjudicated upon in the previous 
suit and were res judicata, He, then re- 
ferred to the plaintiff’s application be- 
fore the Rent Controller for fixation of 
stand and/or _reasonable rent. He 
held that the decision of Court in the 
previous suit that the hearing should 
not be stayed till the Rent Controller 
decided the defendant’s application was 
not res judicata. That decision was not 
disposal of any question on merits, He, 
therefore, held that the suit should be 
stayed till the disposal by the Rent 
Controller of the defendant’s applica- 
tion for fixation of the standard and/or 
reasonable rent. He accordingly held 
that issues 4 and 5, viz, “(4) Whether 
the plaintiff is entitled to the relief 
claimed ?” and “(5) What decree and 
order?”, should be decided after the 
Rent Controller disposed of the defen- 
dant’s ADPNEROR for fixation of stan- 
dard rent. 


4. Mr. Vaishnav for the plain- 
tiff contends that the learned Judge be- 
low was wrong in holding that the 
issue whether the suit should be stay- 
ed till the Rent Controller decided and 
fixed the monthly rent was not barred 
by principles of res judicata. It is 
extremely difficult to understand this 
argument of Mr, Vaishnav. The ques- 
tion of stay and/or adjournment of a 
suit for certain purpose must be alto- 
gether different in two suits. It is 
quite clear that refusal to adjourn a 
previous suit can never be res judicata 
in connection with an application for 
adjournment of another suit, though 
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the application may be based on same 
and/or grounds. This conten- 


tion made- by Mr. Vaishnav appears to 
be frivolous, The revisional applica- 
tion itself is accordingly entirely frivo~ 
lous. The learned Judge below was 
right in adjourning the suit till the Rent 
Controller had disposed of the question 
of reasonable rent, 


5. It requires fo be recorded 
that the question of res judicata that 
may be raised on behalf of ar party 
in a suit should not ordinarily be dis- 
posed of as a preliminary issue as has 
been done in the present case. 
question should normally be tried and 
disposed of at the final hearing of the 
suit; when all the issues can be ad- 
judicated upon by Court at the same 
continuous hearing. The learned Judge 
below has not borne this principle in 
mind when he disposed of three issues 
as preliminary issues and adjourned 
the trial of two issues for decision on 
merits. 

6. The rule is discharged with 


Rule discharged. 
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K. K. DESAI, J. 


The Charity Commissioner, Maha-~ 
rashtra State, Bombay, Appellant v. 
Hirjibhoy Mancherji varana and 


others, Respondents. 


A. F. O. D. No, 290 of 1967, roe 
25-3-1971, against order of A. T, 
bre, J., City Civil Court, Bombay, Za 
17-12-1965. 


Bombay Public Trusts Act (29 of 
1950), Section 50-A — Power of Cha- 
rity Commissioner to frame a scheme 
includes power to appoint trustees — 
(X-Ref :— Section 50). 


The provisions in Section 50-A are 
notwithstanding anything contained in 
Section 50 which means an alternative 
independent power of framing of the 
Scheme has been created in favour of 
the Charity Commissioner and this 
power must be parallel and similar in 
all respects to the power of the Court 
to frame a scheme under Section 50. 
Hence the power of the Charity Com- 
missioner to frame a scheme for the 
management or a ation of a 
trust must include power altogether to 
amend and nullify the previously exist- 
ing scheme of appointment, removal etc. 
of the trustees. The power must be 
sufficiently large to enact that persons 
in management of the trust as at the 
date of framing of the scheme will not 
continue in management and cease to 
(Para 5) 
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N. Naik yD Mi Little & Co., for 
eae S. Chitale with S. P. 
Bharucha te “M/s. Gagrat and Co. (for 
No. 1) and V. H. Ghanekar (for Nos, 2 
and 3), for Respondents, 


JUDGMENT :— This is an appeal 
on behalf of the Charity Commissioner 
against the order dated; December 17, 
1965, made by Mr. Judge Zambre 
directing that oe 7;and 8 of the 
scheme framed by the Charity Com- 
missioner be dropped and -consequential 
modifications be made in| the scheme, 


2. Mr. Naik for the Charity Com=~ 


missioner has submitted that the find- . 


ing made by the learned Judge that 
having regard to the scheme in Sec- 
tions 47 and 47-AA the power vested in 
the Charity Commissioner under Sec~ 
tion 50-A of the Bombay Public Trusts 
Act,. 1950, to frame a scheme does not 
include power to appoint trustees, is 
contrary to the intent of the provisions 
in Section 50-A and not sustainable. 
The observation of the’ learned Judge 
that a scheme framed in respect of a 
public trust under Section 50-A by the 
Charity Commissioner would be a set 
of rules for guidance of the trustees 
and may provide for number 
trustees and the mode of appointment 
of trustees and vesting of the trust 
properties in trustees so’ appointed and 
such simi matters but: does not em- 
power the Charity Commissioner to ap- 
point trustees of the scheme is not war- 
ranted and is contrary to the scheme 
of the Act. | 


3. Mr. Chitale for the respon- 
dent 1 has with some emphasis sub=- 
mitted that the learned Judge’s findings 
are based on the scheme of the Act 
and the provisions in the above Sec- 
tions 47 and 47-AA and, the dings 
made by'the learned Judge should ac- 
cordingly be confirmed.. (Mr. Chitale 
further attempted to argue that in so 
far as the learned Judge confirmed the 
scheme framed by the: Charity Com- 
missioner, the findings of the learned 
Judge were not correct. In his sub- 
mission, the facts of the case did not 
disclose any necessity or expediency 
of framing of a scheme. The framing 
of the scheme was not in the interest 
of the trust in question and the learned 
Judge should have accordingly set aside 
the scheme framed by, the Charity 
Commissioner. Now, this, | second and/or 
the last contention must be negatived 
on the simple ground that an appeal 
bas not been filed on behalf of the ist 
respondent against the dings made 
by the learned Judge that the scheme 
has been properly framed by the Cha- 
rity Commissioner and he had jurisdic- 
tion to frame the same. The second 
contention accordingly is  negatived). 
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4, As regards the rival conten- 
tions made on behalf of the parties on 
the question ‘of the power of the Cha- 
rity Commissioner to appoint trustees 
in the scheme framed by him, the fol- 
lowing requires to be noticed :— ` 

5. Under clause (11)° of Sec- 
tion 69, being the section relating to 
duties, functions and powers of the Cha- 
rity Commissioner, it is specifically 
provided that the Charity Commissioner 
has the power to frame- or modify 
scheme under Section 50-A. This Sec- 
tion 50-A and the above clause (11) and 
Section 47-A have been added to the 
original Act by amendments: made by 
Bombay Act VI of 1960. Section 50 
has reproduced the scheme of Section 92 
of the Code of Civil Procedure with 
certain nominal alterations and inter 
alia provides for the relief of settlement 
variations and/or alterations in a scheme 
and inter alia, for removal of a trustee, 
appointment of a new trustee, vesting 
of property in a trustee ‘and certain 
other reliefs could also be claimed. By 
the amended Section 50-A inserted in 
me Act in 1960, it was provided as fol- 
ows :— 


“50-A (1) Notwithstanding sayr ne 
contained in Section 50, where the Cha 
rity TEPE has reason to be~ 
lieve that, in the interest of the proper 
management or administration of a pub- 
lic trust, a scheme should be es 
for it, x x x x x, the Charity Commis- 
sioner may, if, x x x x, he is satisfied 
that it is necessary or expedient so to 
do, frame a scheme for the management 
or aaminin aon a a pubie trust 

x” 

The subacid n (4) provided that the 


‘scheme framed shall, subject to the 


decision of the competent Court under 
Section 72, have effect as a scheme set- 
tled or altered, as the case may be, . 
under a decree of a Court under Sec- 
tion 50. As is stated in the opening 
part of the Section 50-A, the provisions 
in this section are notwithstanding any- 
thing contained in Section 50. In other 
words, alternative independent power 
of framing of the scheme been 
created in favour of the Charity Com- 


missioner, This power, prima facie; 
must be parallel and in all res~“ 
pects to the power of ‘the Court to 


frame a scheme ‘in -a eguit sngetueee 


under Section 50. 


Now, apart from the contents of 
the sections on: which reliance has been 
placed by Mr. Chitale and which will 
require to be discussed, it first re- 
quires to be stated that the power vest- 
ed in Court to frame and settle and 
vary and modify schemes which has 
continuously existed under Section 92 
of the Code of Civil Procedure from 
the date of its enactment and which 


- 
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otherwise existed by reason of the High 
Courts being guardians of charity is 
known to include the incidental power 
to make provisions for appointment etc. 
of trustees and for appointing trustees 
of the scheme itself. This power has 
been continued in the Courts under Sec- 
tion 50 of the Act and has been, by the 
Section 50-A added in 1960, vested in 
and/or delegated to the Charity Com- 
missioner. It would be surprising, 
therefore, to come to the conclusion 
that the Legislature whilst delegating 
under Section 50-A power of Courts to 
the Charity Commissioner had not in- 
tended that he should have power to 
make initial appointment of the trustees 
of the scheme framed by him. The 
language of Section 50-A itself provides 
that the Charity Commissioner should 
proceed to frame a scheme under that 
section after giving an opportunity to 
be heard to the trustees of the trust 
_|econcerned. It is patent that the power 
to frame a scheme for the management 
or administration of a trust must in- 
clude power altogether to amend and 
nullify the previously existing scheme 
of appointment, removal etc. of the 
trustees. The power must be sufficient~ 
ly large to enact that the persons in 
management of the trust as at the date 
of the framing of the scheme will not 
continue in the management and cease 
to be managers and/or trustees. This 
wider construction is, however, not 
necessary for the purposes of the pre- 
sent case, because the Com- 
missioner. has not sought to remove' the 
respondent No. 1 from continuing in 
the office of trustee of the trust in 
question. Now, it is difficult to appre- 
ciate the learned Judge’s finding that 
the power to frame scheme is only 
power to frame a set of rules for the 
guidance of the trustees and crear 
the management and trust pertaining to 
its actual. working. By the clauses 7 
and 8 of the scheme (which have been 
struck down) provision was made for 
appointment of the first trustees of: the 
trust framed under the scheme and it 
was further provided that a trustee ap- 
pointed under the scheme shall be a 
major male Parsi ordinarily residing in 
the State of Maharashtra. The relevant 
part of clause 7 provided as follows :—- 


“7 (a) The following persons shall 
be the first trustees of the said trust 
under the scheme, | 


Shri Hirjibhoy M. Kavarana and 
two others to be appointed by the Cha- 
rity Commissioner out of the panel’ of 
x x x x. If no panels are submitted 
within 3 months, then the Charity Com- 
missioner may appoint the remaining 
2 trustees suo motu, Shri Hirjibhoy M. 
Kavarana will be in management for 
lfe and shall receive Rs, 1,500/- per 
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year as remuneration x > cis 
The learned Judge was of the view thaf 
the power to frame a scheme did not 
include even power to appoint initial 
trustees of a scheme and for that sim- 
ple reason, he struck off both the cla- 
uses 7 and 8 as invalid 

6. The Section 47 provides that 
any person interested in a public trust 
or the Charity Commissioner may apply 
to the Court for the appointment of a 
new trustee in the circumstances men- 
tioned in clauses (a) to (h) of sub-sec- 
tion (1). The sub-section (2) pro- 

es :— 


"(2) No such application shall be 
entertained, — (a) unless the trustee 
who on account of any of the reasons 
mentioned in clauses (a) to (h) of sub~ 
section (1) is not ft or available to ad- 
minister the trust is the sole trustee or 
unless by the vacation of office by one 
or more trusteeg on account of any of 
the said reasons the minimum number 
of trustees required by the instrument, 
of the Court 
or usage or custom of the trust for the 
administration of the trust is reduced;” 
Mr, Chitale argued that under Sec. 47 
even Court is not empowered to appoint 
a new trustee thereby meaning addi- 
tional trustee on the grounds mention~ 
ed in clauses (a) to (h) of sub-section (1) 
of Section 47, unless the minimum num- 
ber of trustees fixed by the relevant 
instrument, scheme, etc., is reached or 
is not available for administration of 
the trust. He, therefore, ‘submits that 
the power of framing scheme confer- 
red under Section 50-A was not larger 
than the power conferred on the Court 
under Section 47. New and additional 
trustees cannot, therefore, be appointed 
by the Charity Commissioner when he 
frames scheme under Section 50-A. 
Now, this argument is without taking 
notice of the fact that the Section 47 
relates to one single small question of 
administration of public trust, the ques~ 
tion being. of appo nireni < of additional 
trustees. The emphasis the provi- 
gions of sub-section (2) in that addi- 
tional trustees cannot be appointed by 
Court contrary to the provisions of the 
trust as appearing In an instrument, a 
scheme, an order or a decree of the 
Court. In breach of the provisions in 
such instrument, scheme, etc., the Court 
is not enabled to appoint additional 
trustees. The argument advanced is 
not tenable, because the section relates 
to the power of appointing additional 
trustees under the circumstances dis- 
cussed above and has no bearing what- 
soever on the larger power of the Court 
and the Charity Commissioner for 
framing of schemes in pursuance of the 
jurisdiction conferred under Sections 50 
and 50-A of the.Act. Similarly, the 
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provisions in Section 47-A which relate 
to ancillary powers of Court in mak- 
ing orders of vesting of properties in 
additional trustees appointed under Sec- 
tion 47 and the provision in Sec, 47-AA 
enabling the Charity Commissioner. to 
make an application to! the Court for 
appointment of new trustees under Sec- 
tion 47 have no relevance to and have 


no bearing on the question of jurisdic- - 


tion conferred on the Court and the 
Charity Commissioner for of 
schemes under Sections 50 and 50-A of 
the Act. In my view, reliance has been 
placed on these sections under a mis- 
apprehension that they are relevant in 
considering the scope of jurisdiction of 
the Court and the Charity Commis- 
sioner for framing of schemeg under 
Sections 50 and 50-A. (The other sec- 
tions which are referred to by the 
learned Judge in his judgment have not 
even a distant bearing on the question 
of jurisdiction of the Charity Commis- 
sioner to frame a scheme and appoint 
pigar trustees of the eme framed 
y him. i 

7. In the result, the finding made 
by the learned Judge that the Charity 
Commissioner had no power ng juris- 
diction to frame clauses 7 and 8 of the 
scheme must be held to be incorrect. 
These findings are set aside, The scheme 
framed by the Charity Commissioner 
will continue to include the clauses 7 
end 8 as framed by him. The appeal 
is allowed. Costs of all parties to this 
appeal will come out of’ the estate. 


Appeal allowed, 
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Bindichand Hiralal Bhandari, Peti- 
tioner v. Babu Sadashiv, Borhade and 
others, rice 

Spe Civil Appln. No, 444 of 
1967, or 11-3-1971.  ; 


Bombay Rents, Hotel and Lodging 
House Rates (Control) Act. (57 of 1947), 
Sections 12, 13 and 14 — Acts or omis- 
sions of a tenant cannot deprive his 
sub-tenant of the statutory protection 
where the impugned act' or omission is 
not that of the sub-tenant and he is 
not shown to have been privy to the 
same, 

A suit was brought by a landlord for 
possession of a shop against his tenant 
for failure to pay arrears: of rent for 
more than 6 months in splite of a notice 
under Section 12 (2). The suit was 
contested by his sub-tenant on ground 
that’ he was a lawful ‘sub-tenant by 
of a sublease created by 


the 
DP/DP/C24/HGP/VBB 
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tenant in his favour before the date of 
Ordinance 3 of 1969 which amended 
Section 15 (2) and was therefore pro- 
tected under the Act. 

Held that the sub-tenant could not 
be evicted for failure of his lessor to 
pay arrears in compliance with Sec- 
tion 12 (3). ATR 1967 Bom 210, Ex- 
plained. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1972 Bom 46 = 73 Bom LR 

140, Mangharam Chubarmal v. : 

B. C. Patel 10 
AIR 1968 SC 647 = (1968) 2 SCR 

154, State of Orissa v. Sudhanshu 

Sekhar Misra g 
AIR 1967 Bom 210 = 66 Bom LR 

338. Indian Coffee Worker's Co- 


operative Stores v. Mrs, Bachoo- i 
ai 

1901 AC 495 = 70 LJPC 76, Quinn 
v. Leathem 9 


M. L. Pendse, for Petitioner; S. M. 
Mhamane and S.. K. Vaidya, for Op- 
ponents Nos. 1 (A to D & F). 


ORDER :— The petitioner Ig the 
original plaintiff. On 1-9-1964 he filed 
a suit for possession of a shop situate in 
Ganji Market, Saraf Bazzar, Ward No. 6 
of Ahmednagar City, bearing Municipal 
Committee No. 2801, City Survey 
No, 3093, against two defendants under 
the Bombay Rents, Hotel and Lodging 
House Rates (Control) Act, 1947, (here- 
inafter referred to as the ‘Rent Act’) 
on the sole ground of defendant No. 1 
tenant having failed to pay arrears of 
rent for more than six months in spite 
of service of notice under Section 12 
(2) of the Rent Act. It was alleged 
that defendant No. 2 was running the 
said shop as the servant of the defen- 
dant No. 1 Defendant No. 1 did not 
contest and the proceedings were set 
ex parte against him. Defendant No, 2 
contested the suit, pleading that he was 
a lawful sub-tenant and had paid rent 


‘to defendant No. 1 and cannot be evict- 


ed for breach of Section 12 (3) of the 
Rent Act by defendant No. l. 


2. The trial Court accepted the 
case of the plaintiff that defendant No, 2 
was the servant of defendant No. 1 
and passed g decree for eviction against 
both for non-payment of rent by de- 
fendant No. 1 and also a decree for rent 
against defendant No. 1. On appeal by 
defendant No. 2, decree for 
against him was set aside by the Dis- 
trict Judge holding that, he was a ae 
ful sub-tenant and his possession. was 
protected by the Rent Act and he can~ 
not be evicted for failure of the defen- 
dant No. 1 to comply with Section 12 (3) 


‘of the Rent Act. The plaintiff chal- 


lenges this decree 


this Spl. C. A. 
under Article 227 of 


Constitution of 
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3. Mr, Pendse for the petitioner 
contends that finding of fact as to the 
defendant No. 2 being the sub-tenant is 
vitiated by several errors. According 
to him, no rent agreement or rent re- 
ceipts have been produced, nor attempt 
to lead evidence to prove direct lease 
agreement is even made, nor defendant 
No. 1 is examined to prove the grant 
of sub-lease by him to defendant No, 2. 
He contends that, reliance by the Dis- 
trict Judge on an irregularly maintain- 
ed rough note-book and un-proved docu- 
ments of the Office of the Shop and 
Establishment Inspector, amounts to re~ 


Tying on hearsay evidence. I do not 
find any substance in this contention. 
The learned District Judge has relied 


on the evidence of defendant No. 2, his 
two witnesses and, also on the Regis- 
tration Certificate under the Shops and 
Establishments Act issued in the years 
1957 and 1959, showing that defendant 
No. 2 was running his own shop in the 
premises in dispute. This finding of fact 
does not cease to be so far the reasons 
suggested by Mr. Pendse. There is also 
no substance in the contention that the 
evidence of the plaintiff is not consider- 
ed or that the judgment of the District 
Judge bristles with several misquoted 
extracts of evidence. None was how- 
ever cited before me, 


4. Mr. Pendse, however, con- 
tends that assuming that the defendant 
No. 2 is a lawful sub-tenant, he is still 
liable to be evicted along with the 
main tenant, once the main tenant, de- 
fendant No. 1, is go found liable under 
Section 12 (8) of the Rent Act due to 
his failure to pay the arrears of rent. 
Now, it would have been so under the 
ordinary law of landlord and tenant 
under which sub-tenant cannot possess 
or claim any better or independent 
rights apart from, the one that can be 
claimed through the main tenant. He 
has to sink or swim with the main 
tenant, But not so under the Rent Act. 
The defendant No. 2 is proved to have 
been a lawful sub-tenant. Sub-lease in 
his favour is proved to 
created before 1957. Definition of the 
word ‘tenant’, in Section 5 (11) (a) in- 
cludes sub-tenant inducted lawfully be- 
fore the amendment of Section 15 (2) of 


the Rent Act by Ordinance No. III of. 


1959. It will not make: any difference 
as to whether sub-tenant is In posses- 
sion of the whole or only a part of the 
premises leased to the ‘tenant. Impli- 
cation of this inclusive definition is 
that protection afforded to any tenant 
against his landlord under any provi- 
sions of the Rent Act. is also available 
to the sub- eom against his lessor, the 
main tenant, in the same manner and 
to the same effect; as any other main 
tenant | can claim, against the 
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landlord. By creating coe before 


the date of Ordinance No. II of 1959, 
the tenant ceases to land- 
lord any cause of action for eviction 


under Section 13 (1) (e) of the Rent Act. 
Such sub-leases are rendered now law- 
ful even though these were not so when 
the same were created. The landlord 
has to suffer such sub-leases and put 
up with the possession of the premises 
or portion thereof by the sub-tenants 
without any privity of contract with 
them. Section 14 then confers a right 
on the sub-tenant to claim the status of 
tenants on the determination of the in- 
terest of the tenants in the premises. 
This right is again available to the sub- 
tenants, whether the landlords like it 
or not and in spite of them. 


5. It is thus clear that the pro- 
tection available to sub-tenants under 
the Rent Act is not the creation of the 
contract but is statutory. It does not de- 
pend upon sweet-will or pleasure of the 
landlord or the main tenant and also can- 
not depend on. their act or omission. This 
protection of the Rent Act is made avail- 
able independently of the rights, and 
acts, or omission of the main tenant. 


6. Section 12 of the Rent Act 
affords a sort of guarantee of the con- 
tinuance of the tenancy and, secondly 
of the possession of premises to the 
tenant against his landlord as long as 
he is ready and willing to pay rent 
and to abide by the term of the tenancy. 
Any sub-tenant also is entitled to claim 
the same guarantee and protection, in 
regard to the premises or portion in his 
possession as against his lessor i. e., the 
main tenant, This can be denied to 
him only on his failure to pay rent to 
his lessor ie:, tenant, or on his non- 
compliance. with the terms of the 
tenancy. This protection obviously. can- 
not be denied to him on failure to pay 
rent by the tenant to the landlord or 
breach of any terms of the tenancy by 
the tenant. Such act or omission of 
the tenant may result in the loss of 
protection of the Act to him in regard 
to the portion in possession of the 
tenant. This may, however, result in 
the determination of tenant’s interest 
In the portion of the premises in pos- 
session of the sub-tenant and confer 
the status of a tenant on him, But 
mere non-payment of rent by the main 
tenant to the landlord cannot result in 
the lability of the sub-tenant for evic- 
tion. This militates against the guaran- 
tees and protection. afforded by this 
very section to the sub-tenant under 
Section 14 which contemplates rever- 
sion of tenant’s rights in such contin- 
gency on the sub-tenant and not on the 
landlord. No sub-tenant ever will be 
able to either claim tenant’s rights under 
Section 14 if his rights. in the premises 
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are to determine along with the tenant, 
or the landlord’s act or omission with- 
out his own any such failure, act, or 
omission. It shall also: have to be borne 
in mind that Section 12 (3) of the Rent 
Act, does not appear to aim so much at 
landlord’s right of resumption of the 
premises as at ensuring the receipt of 
the rent by him. Possession by the land- 
lord in such contingency is more me Te- 
sult than the object 


7. Strong reliance is placed on 
the two clauses of Section 14 wherein it 
is said that the sub-teņant becomes ten- 
ant “on the same terms-and conditions” 
and “subject to the provisions of the Act”. 
The contention of Mr. Pendse that ‘terms 
and conditions’ referred to therein in- 
clude liability to eviction and forfeiture 
of tenancy incurred byi the’ main tenant, 
is simply untenable. This clause can 
apply only after a sub-tenant, becomes 
tenant in exercise of the right under this 
section. Mr. Pendse, however contends 
that accrual of such rights to the sub- 
tenant is controlled by! Sections 12 and 
13 of the Rent Act and he. cannot claim 
any independent right or protection 
against eviction, if the landlord succeeds 
in making out a case for the main ten- 
ant’s eviction under any of the clauses 
of Sections 12 and 13 of the Rent Act. 
To my mind, such construction of the 
above clause, “subject ito provisions of 
this Act”, of Section 14 is: not warranted 
by ‘the language of this section itself or 
Sections 12 & 13 and any such construc- 
tion will render the rights and protection 
conferred on the sub-tenant under seve- 
ral provisions just iUlusory and ineffec- 
tive. Under Section 12 (3) and Cls. (a) 
to (e) and (f); (i) of Section 13 (1) of the 
Rent Act the tenant is liable to lose pro- 
tection of the Act, if he does or omits ‘to 
do the acts envisaged therein. This can- 
not be construed to mean that such acts 
or omissions of any tenant can deprive 
the sub-tenant of the. statutory protec- 
tion where impugned act or omission is 
not his.and the sub-tenant is not shown 
to have been privy to the same, other- 
wise. Under clauses (g) to (i) of Sec- 


tion 13 (1), landlord can; claim possession, 


on proof of his need for:some purpose or 
the other.’ This claim again shall have 
to be tested not only against the rights 


and the security afforded to the tenant. 


under sub-sections (1) of S, 12 and sub- 
- section’ (2) of S, 13 and -other provisions 
such as Sections 16 to 17-C, but the same 
shall also have to be tested in the light 
of the protection afforded to the sub- 
tenant in regard to the portion actually 
in his possession. Claim, of the landlord 
under clauses (k), (1) of IS 13 shall have 
to be examined accordingly.: Any other 
interpretation will reduce the intended 
protection to sub-tenants:to an absurdity. 
The clause ‘subject to the provisions of 
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the Act? shall have to be construed 
harmoniously consistent with the protec- 
tion given to the sub-tenants too. So 
construed, it can only mean that the 
sub-tenant will not be qualified to be -the 
tenant under Section 14 when he also 
incurs liability for eviction under Seca 
tion 12 (3), and Cls. (a) to fe), (Í) and (i) 
of Section 13 (1) of the Rent Act for 
some act or omission of his or when the 
landlord has succeeded in 
sub-tenant 

Cls. (e), (bh), (i), (7) of S. 13 (1), in spite 
of Section 13 (2) of the Rent Act or when 
absence of sub-tenants need under Cls. (k), 
(b) is proved about the portion in his 
possession. In fact it is difficult to con~ 
cieve how a tenant’s. failure to pay rent 
under Section 12 (3) will ever be attri- 
butable to any act or omission of the 
sub-tenant -excepting very remotely. and 
how sub-tenant will ever incur liability 
for eviction in favour of the new land- 
lord in such a case. There is thus no 
force in the contention. of Mr. Pends 

that the landlord is entitled to decree for 
possession even against the lawful sub- 
tenant without any act or omission of 
his, on mere proof of non-compliance of 
Section 12.(3) by the tenant. 


8. Mr, Pendse relies on the Judg- 
ment in Indian Coffee Workers’ Co-op. 
Stores v. Mrs. Bachoobai, 66 Bom LR 338 
= (AIR: 1967 Bom 210) to support: his 
contention. Landlord in that case has 
succeeded in getting a decree for posses- 
sion against the tenant and sub-tenants 
on the ground of unlawful subletting and 
unauthorised construction. In the mean~ 
while Ordinance No. OI of 1959 was en- 
forced and the sub-tenants claimed pro- 
tection under Section 15 (2) of the Rent 
Act, in their Spl. C. var con A 
Protection was denied to them by this 
Court -in view of the finding of fact that 
the sub-tenants also had incurred forfel- 
ture of their rights by. being party to 
the said unauthorised construction. It. 
was held that the 'sub-tenant. could. not 
claim protection of the Act when they 
had failed to observe the terms of the 
tenancy. This is the only and true ratio 
of the Division Bench judgment and ft 
does not: run counter to what I have held 
above. With respect I agree with the 
views of Division Bench go far, ` 


- 9 | But Mr. Pendse relies on the 
observations in the last two .paras of the 
judgment at page 340 of the report. Ap-~ 
parently reading thereof creates an im- 
pression of these supporting his conten- 
tion. On close reading, however, obser 
vations are neutral. None in fact milita~ 
tes against what I have said above. Buf 
the judgment ends with the “Following 
conclusion:— 


“In our view, PEPE even on the 
assumption that the tenant defendan®é 
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No, 1 had effected’ the -alterations, since 
the landlord became entitled to posses- 


sion defendants Nos, 2 and 3-cannot have ~ 


the protection of Section 14”. 


These observations in the last two paras 
can assume different complexion if read 
in the light of the above conclusion 
These, can be construed to mean that the 
landlord need not prove any act or omis- 
sion of the sub-tenant, once any act or 
omission of the main tenant furnishes 
cause of action to the landlord to claim 
a decree for possession. With great res- 
pect, I do not agree with this view, if 
these observations really so mean.: But 
in view of the controversy and the deci~ 
sion in the’ said case as summarised 
gbove, these observations were not neceg- 
gary. These observations really do not 
constitute the- ratio of the judgment in 
vlew of the principles laid down in State 
of Orissa v, Sudhanshu Sekhar Misra, 


AIR 1968 SC 647 and Quinn v. Leathem, . 


1901 AC 495. Secondly, I have no quar- 
rel with the broad principles that, rights 
of sub-tenants under Section 14 are con- 
trolled by Sections 12 and 13-of the Rent 
Act, or that if the.landlord.is entitled to 
possession under the said provisions, sub- 
tenant’s rights under Section 14 must 
yield. Question, as to what extent, the 
landilord’s rights under Sections 12 and 13 
are also affected by the protection given 
to the sub-tenants, did not fall for, an 

have not received consideration, in the 
above judgment and hence, these obser- 


vations cannot have any binding effect . 


I therefore do not think it necessary to 
refer this matter to a larger Bench 

10. I find some support to my 
view in the judgment of Bhasme. J. in 
73 Bom LR 140 = (AIR 1972 Bom 46), 
(Mangharam Chubarmal v. B. C, Patel) 
who also found difficulty in agreeing with 
the above views of Division Bench. 
Learned Judge has also recorded express 
dissent therefrom. 

11. Rule is accordingly discharged. 

costs, 


No order as to 
Rule discharged. 
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Trust for Education, Achalpur, Petis 
tioner v. Chandrabhan Akaji Dhor, Res- 
pondent. 

Special Civil Appln. No. 545 of 1970, 
D/- 17-11-1971 against order of Y. G. 
Shirke, Member, Maharashtra Revenue 
Tribunal, Nagpur, D/- 28-10-1969. 

Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (99 of 1958), 
S. 129 (b) — Exemption from compul- 


DP/DP/C489/72/DGB - 


Education Trust, -Achalpur v. Chandrabhan [Prs, 1-3] 


Bom. 235 


sory ownership of land — A trust for 
education :of settler’s own family is not a 
public trust and hence not entitled to the 
exemption under the Section as the educa- 
tional purpose referred to in clause (b) 
must-have reference t public benefit. 


1951 AC 297 & (1945) 1 All ER 198 & 
(1941) Ir R 323, Foll. (Paras 7 and 9) 
Cases Referred: Chronological Paras 


1951 AC 297 = (1951) 1 All ER 31, 
eim v. Tobacco Securities 


Trust Co. Ltd. 
(1945) Na All ER 198 = 1945 Ch 
ae ‘Compton | Powell v. b 


‘note Te tion 323, Re: Moenery 9 


R. N. Deshpande, for Petitioner; N. N. 
Deshpande, for Respondent. 


ORDER:— The question which arises 
in this petition is whether the lands in 
respect of which a trust has been made 
by the owner for education of the male 
members and children in his family are 
exempted from the provisions relating to 
the statutory transfer of ownership. The 
respondent iş the tenant of survey 
number 13, area 15-acres 1 guntha, of 
village Bag Ambada, tahsil Achalpur, 
district Amravati. This field originally 
belonged to one Madhaorao Vithalrao 
Pangarkar. He got this field in a family 
partition made on 13-1-1950 when the 
respondent was already cultivating the 
field as a lessee. Madhaorao, Pangarkar 
created a trust on oe ae respect 
ae about 60 acres of land in 


managing trustee. The trust deed which 
is a registered document recites that the 
income of the trust property is required 
to be spent exclusively for the education 
of all the existing male children in the 
family as also for the education of the 
male children that would be born from 
time to time in the family. 


2. When the proceedings for 
fransfer of statutory ownership were 
started before the Agricultural Lands 
Tribunal, Achalpur, it was contended on 
behalf of the landlord that the tenant 
cannot get any right to purchase the field 
as it was owned the trust for educa- 
tional purposes. In his evidence the ori- 
ginal owner stated that his two sons and 
his grand-son were taking education and 
that the field was kept separate for edu- 
cational purposes. It was expressly stated 
by him that the trust was made exclu- 
sively for the education of the family 
members, 


3. The Agricultural Lands Tri- 
bunal accepted the contention of the 
landlord and held that the provisions of 
Sections 46 to 49-A of the Bombay Ten- 
ancy and Agricultural Lands (Vidarbha 
Region) Act, 1958, hereinafter referred 
to as the Tenancy Act, did not apply to 
the field in view of ‘the provisions of 
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Section 129 (b) of the Tenancy Act and 
the proceedings were, therefore, dropped. 


4, In an appeal filed by the res- 
pondent the Special Deputy Collector re- 
versed the order of the Agricultural Lands 
Tribunal and he took the view that a 
trust, beneficiaries of which were the 
members of the family, was not exempt~ 
ed from the provisions of compulsory 
transfer of ownership, Further he also 
held that no accounts Had been produced 
to prove that the entire income of the 
land was appropriated towards the pur- 
pose for which the trust was created, He, 
therefore, remanded the case to the Agri~ 
cultural Lands Tribunal for fixation of 
the purchase price. ' 


5. The petitioner then filed a revi- 
slon application before: the Maharashtra 
Revenue Tribunal. The Revenue Tribu- 
nal took the view that the beneficiaries 
of the trust were the present and future 
members of the Pangarkar family and 
the benefit of the trust property was 
“strictly limited to the’ education of the 
born and unborn members of the family” 
and since the provisions of Section 129 
of the Tenancy Act indicated that the 
protection under that section was granted 
only to those trusts which were created 
for the benefit of the public, the respond- 
ent was entitled to a transfer of owner- 
ship. The Tribunal found that the inten- 
tion of the law in Section 129 was clear 
that the protection was given only to 
those trusts which were created for a 
public purpose. The revision application 
filed by the petitioner was therefore, re- 
jected, The petitioner has now filed this 
petition challenging the orders of the 
Maharashtra Revenue Tribunal and the 
Special Deputy Collector, 


6. In this petition also the argu- 
ment for the petitioner of the learned 
counsel is that even a private trust for 
the benefit of members of the settlor’s 
family are included in, the category of 
lands referred to in Section 129 (b) of 
the Tenancy Act. It is contended that 
while the word “priblic” ‘is expressly used 
when referring io an, institution for 
public religious worship, that word is not 
used with reference to the other institu- 
tions such as trust for educational pur~ 
pose, hospital, Panjarpole and Gaushala, 
and therefore, it is contended that the 
trust for the above purposes need not be 
for a public purpose so as to im exemp- 
tion under S, 129 of the Tenancy Act. 
Reliance was placed on the provisions of 
Section 88-B of the Bombay Tenancy and 
Agricultural Lands Act, 1948 which con- 
tains an express provision that a trust 
claiming an exemption under that Sec- 
tion must be one which is or is deemed 
to be registered under the Bombay Public 
Trusts Act, 1950, and it is contended that 
if the legislature intended that the bene- 
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fit of Section 129 of the Tenancy Act, 
1958, should be given only to a trust for 
a public purpose, then the requirement 
of registration under the Bombay Public 
Trusts Act, 1950, would have found place 
fn pa 129 of the Tenancy Act also. 


The material part of Sec. 129 
of he Bombay Tenancy Act, 1958, is as 
follows.— 


“129. Nothing In the foregoing pro- 
visions except Section 2, the provisions 
of Chapter II (excluding Sections 21, 22, 
23, 24 and 37) and Section 91 and the 
provisions of Chapters X and XII in so 
far as the provisions of the said Chapters 
are applicable to any of the matters re- 
ferred to in sections mentioned above, 
shall apply— 

(a) to lands held or leased by a local 
authority, of university established by. 
law in the State; `. 

(b) to lands which are the: property 
of a trust for an educational purpose, 
hospital Panjarpole, Gaushala, or an iņ- 
stitution for public religious «worship, 
provided the entire income of such lands 


is appropriated for the purposes of such 
‘trust; | - ; 


(c) to lands assigned or donated by 
any person before the commencement of 
this Act for the purpose of rendering any 
of the following services useful to the 
community, namely:— 

maintenance of water works, lighting 
or filling of water troughs for cattle; 

(d) to any land taken under manage- 
aent _by’ a Civil, Revenue or Criminal 


Provided seaeanscaiessuces 

Explanation: For the purpose of 
clause (b), a certificate granted by the 
Collector after holding an inquiry, that 
the conditions mentioned in the said 
clause are’ satisfied by a trust shall be 
the conclusive evidence in that behalf”. 
It cannot be disputed that the provi- 
sions of Sections 41 to 49-A of the Ten- 
ancy Act which are contained in Chapter 
III of the Act are not applicable in the 
case of lands referred to in clauses (a) 
to (d) of S. 129 of the Tenancy Act 
Under clause (a) lands held or leased by 
a local authority, or university establish- 
ed by law in the State are exempted 
from the provisions relating to statutory 
transfer of ownership. Similarly cl. (c) 
expressly refers to lands assigned or 
donated by any person before the com- 
mencement of the Act for the purpose of 
rendering services useful to the com- 
munity as indicated in that clause and 
such lands are exempted from the opera- 
tion of the provisions regarding statutory 
transfer of ownership. In the original 
Bill and the Act clause (d) was not there 
at all and it was introduced for the first 
time by Maharashtra Act No, V of 1961. 
It ig clear that clauses (a) and (c) of 
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Section 129 refer to lands which are used 
for public purposes or purposes which 
are beneficial. to the community. A 
Jocal authority and an university are in- 
stitutions for public benefit. Clause (c) 
expressly refers to lands assigned or 
donated for rendering services useful to 
the community, such as maintenance of 
water works, lighting or filling of water 
troughs for cattle. The scheme. of 
clauses (a) and (c) of Section 129 cannot 
be left out of consideration while con- 
sidering the question whether the pur- 
poses in clause (b) also must have some 
reference to the community at large. The 
purposes of Panjarpola and Gaushala are 
obviously public purposes. A Panjarpole 
connotes a charitable institution which 
takes care of old, sick and disabled ani- 
mals, A Panjarpole is thus always run 
for a public charitable purpose. The 
mature and purpose of the institution 
called Gaushala is also similar. Since 
Panjarpole and Gaushala by their very 
nature are institutions of public benefit 
it was not necessary to qualify these 
words by the word “public”. With re- 
ference to the institution for religious 
worship also the legislature has expres~ 
sly stated that it is only if the institution 
is for public religious worship that the 
lands belonging to it will be exempted 
from the provisions relating to statutory 
transfer of ownership, 

It is thus obvious that the E TER 
the provisions of clauses (a), (b) and ef 
of Section 129 of the Tenancy Act was 
to exempt from. the operation of the pro- 
visions regarding statutory transfer of 
ownership all lands from which the land- 
lord or member of his- family did not 
receive benefit and which were set apart 
for public benefit. - If that be the scheme, 
then even the trust for educational pur- 
pose referred to in clause (b) of S. 129 
must have reference to public benefit. It 
is necessary therefore that if the trusts 
specified in clause (b) of Section 129 
claim exemption from the operation of 
the provisions regarding transfer of 
ownership they must be trusts which are 
constituted for the benefit either of the 
public at large or some considerable por- 
tion of it answering the public descrip- 
tion. It follows that they must be charit- 
able trusts as “public trust” and ‘charit- 
able trust’ are generally considered as 
synonymous expressions, (See Lewin on 
Trusts, 15th Edition, Chapter I, S, 2), 


8. It is true that the condition of 
registration as a trust under the Bombay 
Publie Trusts Act, 1950, which is requir- 
ed to be satisfied by the trust before it 
claims an exemption under Section 88-B 
of the Bombay Tenancy and Agricultu- 
ral Lands Act, 1948 is not to be found 
and, indeed, could not be found in Sec- 
tion 129 of the Tenancy Act, 1958. The 
Tenancy Act, 1958 came into force in 
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. not be regarded as charitable. 
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the Vidarbha Region of the erstwhile 
State of Bombay with effect from 30th 
December 1958. The Bombay Public 
Trusts Act, 1950, was not then in force 
in the Vidarbha Region. For the first 
time the Act became applicable to the 
Vidarbha Region by virtue of the Bom- 
bay Public Trusts (Unification and Am- 
endment) Act, 1959, which came into 
force on 1-2- 1961. The requirement of 
registration under the Bombay. Public 
Trusts Act, 1950, could not, therefore, 
have been made a condition for claiming 
the benefit of exemption under Sec, 129 
and the absence of that condition, there- 
fore, is of no significance. 


9. There ig no doubt that the trust 
which the original landlord Pangarkar 
has made is clearly a private family trust 
and is not a public charitable trust. The 
gift ig in its nature a private or family 
benefaction. It is purely a personal gift 
and a trust for private individuals. An 
established principle of the law of chari- 
ty is that a purpose is not charitable 
unless it is directed to the public benefit 
and the element of public benefit is the 
necessary condition of legal charity. (See 
Halsbury’s Laws of England, 3rd Edi- 
tion, Vol. 4, para. 488). The essential 
difference between a private and a pub- 
lic trust ig that in the former beneficia- 
ries are definite and ascertained indivi- 
duals or who within a definite time can 
be definitely .ascertained, but in the 
latter the beneficial interest must be 
vested in an unascertained and fluctuat- 
ing body .of persons, either public at 
large or some considerable portion of 
it answering a public description. A 
trust for the education of the members 
of one’s own family cannot be called a 
public trust. In Oppenheim v. Tobacco 
Securities Trust Co. Ltd., 1951 AC 297, 
Lord Simonds has observed that a trust 
for the education of members of a 
family or of a number of families can- 
It was 
further observed that “a group of per- 
sons may be numerous but, if the nexus 
between them is their personal relation- 
ship. to a single propositus or to several 
propositi, they are neither the commu- 


nity nor a section of the community 
for charitable purposes.” In Re Comp- 
-ton Powell v, Comption, (1945) 1 All 


ER 198 it was held that a gift for the 
education of descendants of named per- 
son introduced into their qualification 
a purely personal element and such gift 
was therefore to be regarded as a fami- 
ly trust and not as one for the benefit 
of the section of the community. In 
that -case Lord Greene M. R. after re- 
ferring to Saiki observations made by 
Caa poit . in Re, Moenery. (1941) 


“If I may respectfully say eo, this 
reasoning appears to me to be unassail- 
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able. Even if my view that the neces- 
sity of founding a claim upon the fact 
of kinship to an individual precludes 
the possibility of regarding a gift as 
charitable is too widely stated, I am 
of opinion that a gift for the education 
of descendants of named persons must 
be regarded as a family trust and not 
as one for the benefit of a section of 
the community on any fair view of 
what that phrase may mean.” 
It is not, therefore. possible to 
the contention that the lands iù res- 
pect of which a trust was made for the. 
education of the settler’s children and 
their children would be entitled to the 
exemption under Section 129 (b) of the 
Tenancy Act, ; 

10. The petition 'must, therefore, 
fail and is dismissed with: costs. h 
Petition dismissed. 


i 


m ; 
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NAIN AND S. K. DESAI, JJ. 


M/s. K. I. Suratwals and Co., Appel- 


lants v. Mahmud Bidi Works Sholapuņ 

and Ega Respondents. | 

; A. F, O. D. No. 70 ‘of 1963, D/- 29-4- 
on ae order of N.'S. Pa thak, Civil 

J. .Sr. Division at Shpinpur, D/- 22-10- 


1962. 

(A) Bombay Money Lenders Act 
(1946), Ss. 2 (6), 25, 2 (9) (g) — Transac- 
tion between traders styled as Bidi sell- 
ing agreement — Construction — Domi- 
nant intention of the transaction has to 
be considered in deciding its nature — On 
construction, the agreement held to be an 
unconscionable and usurious loan transac- 
tion which attracted the provisions of 
S. 25 — Profits mentioned in the agree- 
care as in fact ‘interest’? as defined in 

. 2 (6), 


Where the agreement between the 
parties admitted receipt of Rs, 58,000/-, in 
lieu whereof the defendant agreed to 
repay the amount with ‘profits’ by sup- 
plying the goods described in the agree- 
ment in 48,000 bundles grossly valued at 
‘Rs. 26,400 at a fixed price per bundle, 
which was not to vary if the price was 
increased but in case of fall in the prices 
of the goods the defendant agreed to 
make good the loss so as to make up the 
ultimate amount agreed to be repaid Le. 
Rs, 1,32,000/- (made up of Rs, 58,000/~ 
principal plus Rs. 74,000/: as profits), on 
construction of the agreement. 

Held that (i) the agreement was a 
loan transaction which provided for. an 
escalation down of the market rate and 
not an escalation upwar 

(ii) that clause (8) of, ‘the agreement 
prohibiting the defendant No. 1 from 
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alienating, encumbering, or disposing of 
his property, movable or immovable, till 
the agreement was fulfilled and creating 


‘a charge in favour of the plaintiffs on the 


bidi trade-mark used by defendant No. 2 
clearly showed the anxiety of the plain~ 
tiff to secure to himself the moneys ad= 
vanced by him and indicated that the 
dominant intention of the so called selling 
agreement was to advance a loan at ex= _ 
horbitant interest. 

(iii) that the recital In the agreement 
that both the partles were manufacturers 
of and ‘traders in: bidis reflected the 
anxiety of the plaintiffs to get out of the 
provisions of the Bombay Money Lenders 
a and the definition therein of the word 

an’, ` 
(iv) that the amount repayable by 
the defendant No, 1, described as “profit” 
fn the agreement was nothing other than 
interest. - 

(v) that the fact that plaintiffs were 
expecting goods at ascertainable prices in 
repayment of the sum advanced made no 
difference to the fact that what had to be 

repaid was a particular sum of money 
prefixed in the agreement. In case of 
sale of goods only price is charged and 
there is no question of charging any pro- 
fit by the buyer to the seller, C. R. A. 
No. 356 of tay D/- 3-2-1970 (Bom. at 
Nag.), Rel. AIR 1946 PC 145, Ref: 
AIR 1953 Sc 435, Dist, (Paras 8 to 13) 


(B) Debt Laws — Usurious Loans 
Act (1918) i of 1918), S. 2 (2) — Loan 

efinition of loan under this Act is 
of wider connotation — It gives the court 
power to declare a transaction as loan if 
in its opinion the transaction is in sub- 
stance a loan. (Para 14) 

(C) Stamp Act (1899), S. 35 — Docu- 
ment not properly. stamped — Admitted 
in evidence — Its admissibility cannot 
thereafter be questioned at any stage, of 
the same proceedings or even in ap 
ATR 1961 SC 1655, Foll (Para 22) 


Cases Referred: Chronological Paras 
(1970) C. R. A. No. 356 of 1969, D/- 
3-2-1970 (Bom at Na 


g) 
AIR 1961 SC 1655 = (1962) 2 SCR 
333, Javer Chand v. Pukhraj 


; Surana 22 
AIR 1953 SC 485 = 23 ITR 120, 
Shree Ram Mills Ltd. v. Commr. 
of Excess Profits Tax 1g 
AIR 1946 PC 145 = 59 Mad LW 
595, Beninson v, Shiber 20 
' V. H. Gumaste with M., B. Kadam, 


for Appellants; M, D: 
pondents. 


NAIN, J. :— This is an appeal by the 
original plaintiffs against the judgment 
dated 22nd October 1962 of the learned 
Civil Judge, S. D., Sholapur, dismissing 
me ey E suit for recovery of Rupees 


Pathak, for Res- 
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2. The plaintiffs instituted the suit 
for recovery of the said amount, interest 
and costs, The plaintiffs are a partner- 
ship firm and it has been proved that 
they were registered under the Indian 
Partnership Act 1932. The defendants 
No. 1 are also a partnership firm. The 
defendant No. 2 is an admitted partner 
in the said firm. He is the person who 
executed the agreement, Ex. 42, which 
fs the subject-matter of this litigation. 
The defendants Nos 3, 4 and 5 have deni- 
ed that they were partmers in the firm 
of defendants No, 1 at the time of the 
accrual of the cause of action. . 

3. The agreement, Ex, 42, which 
is the subject-matter of this litigation 
was executed on 25th October 1957. 
Thereby the plaintiffs advanced to the 
defendant No. 1 a sum of Rs. 58,000. The 
defendant No. 1 contracted to sell to the 
plaintiffs 48,000 bundles of bidis at Rupees 
2-12-0 per bundle, The price of these 
48;000 bundles worked out at the agreed 
rate to Rs, 1,32,000/-. The bidis were to 
be supplied within a period of five years 
from the date of the agreement in a par- 
ticular proportion every month. It was 
provided that if the defendants commit- 
ted default in supplying bidis,. the balance 
amount then re g out of Rupees 
1,32,000/- would be recoverable by the 
plaintiffs from defendants No. 1. The 
agreement also provided that for the 
amount due to the plaintiffs there would 
be a charge on the trade-mark label of 
the bidis under which trade mark the 
defendants. marketed their goods. 

4. Upto 29th June 1961, the de- 
fendants delivered to the plaintiffs 35,300 
bundles of bidis. The plaintiffs alleged 
that the defendants No. 1 failed to deliver 
the remaining quantity. The defendants 
alleged that they had delivered 35,600 
bundles but were unable to prove the 
delivery of the difference of 300 bundles. 
These bidis were of the value of Rupees 
98,925.06. -If this- amount is deducted out 
of. Rs. 1,32,000/- we get the figure of the 
claim of the plaintiffs in the suit of 
Rs. 33,909.04 This amount the plaintiffs 
claimed from the ag eae No. 1 in 
terms of the agreement Ex. 4 

4-A. The defendant Ne 2 died on 
18th December 1961 and the defendants 
Nos. 2(A) to 2(L) were joined as hig heirs 
and legal representatives, ..The defend- 
ants Nos, 2(K) and 2(L) denied that they 
were the heirs ape legal representatives 
of defendant No. 

5. .In the aren statement de- 
fendants. No. 1 contended that the agree- 
ment, Ex, 42, was brought about by 
-undue influence, coercion and fraud, that 
the amount of Rs. 58,000 was advanced 
as a loan by the plaintiffs to defendants 
No. 1 at an exorbitant rate of interest, 
that the transaction was governed by the 
Bombay Money Lenders Act, 1946, and 
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that defendants No. 1 were only liable 
to pay interest at 9 per cent. per annum. 
They further contended thatthe plain- 
tiffs had been over-paid and that the 
plaintiff firm was not registered under 
the Indian Partnership Act, 1932, anda 
therefore the suit was not maintainable. 
They also contended that Ex, 42 was a 
bond and was not sufficiently stamped 
and wag therefore not admissible in evi- 
dence, 

6. The trial Court held that the 
defendants Nos. 3 to 5 were not partners 

in the firm of defendants No. 1. The 
trial Court also held that the agreement 
Ex, 42 was a bond and was not properly 
stamped. It, however, appears that the 
said agreement was admitted in evidence, 

marked as an exhibit and referred to in 
the examination-in-chief and cross-ex~ 
amination. The trial Court further held 
that the agreement was not brought about 
by undue influence and was not void. 
The trial Court also held that the trans- 
saction embodied in the agreement, Ex. 42, 
was a money lending transaction and 
was an unconscionable and usurious 
bargain. In the result, the trial Court 
dismissed the plaintiffs suit with costs. 
The plaintiffs have, come in appeal 
against the said decision. 

7. The first contention taken be- 
fore us by Mr. Gumaste appearing for 
thẹ plaintiffs is that the suit transaction 
is not hit by any of the provisions of the 
Bombay Money Lenders Act and that 
even the provision of Section 25 of the 
said Act limiting the rate of interest does 
not apply to it. He contended that the 
transaction was purely a transaction for 
sale of bidis and advance payment made 
towards the price. He therefore contend-= 
ed that the plaintiffs’ suit has been 
wrongly dismissed on this ground, 


>- &- In order to appreciate this con- 


tention it is necessary to refer to a few 


provisions of the Bombay Money Lenders 
Act. Section 2 (6). of the Bombay Money 
Lenders Act, 1946 defines interest and 
provides that interest includes any sum, 
by whatsoever name called, in excess of 


the principal paid or payable to a money- 


lender in consideration of or otherwise 
jn respect of a loan, but does not include 
types of transactions. enumerated in the 
said section. One of the kinds of loans, 
excepted from the said section is a loan 
to a trader except for the purposes of 
Sections 23 and 25. Section 2 (9) (g) 
provides that Sections 23 and 25 will be 
applicable to loans evenif they were to 
traders. Although the learned trial Judge 
has referred in his judgment to Sec. 23, 
in our opinion Section 23 has no applica- 
tion because in the suit no amount of in- 
terest which is higher than the amount 
of loan has been claimed. But it is clear 
that Section 25 would apply, if we hold 
that the amount of Rs, 58,000/~ advanced 
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by the plaintiffs to defendant No. 1 was 
a loan and the difference; between Rupees 
1.32,000/- and Rs. 58,000/- was interest 
and the limitation on. rates of interest 
prescribed by Section 25 would be ap- 
plicable to the said transaction. Sec- 
tion 25 of the Bombay Money Lenders 
Act. 1946, provides that the State Gov- 
ernment may from time to time by noti- 
fication in the Official Gazette fix the 
maximum rates of interest for any local 
area or class of business of money-lend- 
ing in respect of secured and unsecured 
loans. It is not in disputé that at the 
date of the suit transaction the rates of 
fnterest prescribed under Section 25 were 
02 per cent. per annum for unsecured 
loans and 9 per cent. per annum for se- 


cured loans. l 


9. We must now turn to the agree- 
ment, Ex, 42, for its construction s0 as 
to decide whether the dominant intention 
of the said agreement was to advance a 


loan by the plaintiffs to defendant No. a 
on interest, 


10. The agreement, Ex. 42, is 
dated 25th October 1947. It recites that 
the plaintiffs as well as ‘defendants No. 1 
were both manufacturers of and traders 
in bidis. This recital reflects the anxiety 
of the plaintiffs to get out of the provi- 
gions of the Bombay Money Lenders 
Act and the definition of the word “loan”, 
It also recites that defendant No, 1 on 
the date of the agreement received from 
the plaintiffs Rs. 58,000/- and in Heu 
thereof the defendants No. 1 had agreed 
to ‘repay the said amount with profits 
by supplying the goods described in the 
agreement’. We have later to see whe- 
ther this ‘profit? was to secure payment 
of interest and whether the supply of 
goods was repayment in kind and if so 
whether repayment in kind would not 
fall ın the definition of loan. Clause (2) 
of the agreement provides that the pre- 
valent wholesale rate of bidis at the time 
of the agreement was Rs, 2-12-0 per 
bundle and that the amount of Rupees 
1,32,000/- repayable by the defendant 
No. 1 to the plaintiffg was worked out at 
that rate for 48,000 bundles deliverable 

thin a period of five years. Clause (4) 
of the agreement provides that bidis of 
the value of Rs. 26.400/-:were to be sup- 
plied every year, out of which Rs, 11,600/- 
represented the principal. and Rs. 14,800/- 
were ‘profit’. This clause also provides 
that in this way within 'a period of five 
years, defendant No. I had agreed to 
repay the principal amount of Rs, 58,000 
received from. the plaintiffs and that 
Rs. 74,000/- were ‘tthe amount of profit’, 
Clause (9) provides that if the rate of 
bidis went Gown below Rs. 2-12-0 per 
bundle the defendant No. 1 would supply 
bidis at the lower market rate then pre- 
vailing and make up the total payment 
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of Rs. 1,32,000/-. Neither this clause nor 
any other clause of the agreement pro- 
vides that in case the market rate went 
up the bidis would be supplied at the 
higher market rate and consequently a 
smaller quantity would have to be sup- 
plied to make up the amount of Rupees 
1,32,000/-. In other words the agreement 
provides for an escalation down of the 


market rate and not an escalation up- 





wards, We might here comment on the 


anxiety of the plaintiffs to secure the 
minimum payment of Rs. 1,32,000/- even 
if the market rate went down. In case 
the market rate went up the plaintiffs 
would have been repaid even more than 
Rs, 1,32,000/-. Clause (7) of the agree- 
ment provides that if- defendant No. 1 
committed a breach of the agreement, 
the plaintiffs would be entitled to recover 
from the defendants No, 1 the amount 
of Rs. 1,32,000/- after deducting there- 
from the price of the bidis delivered. 
This clause provides for the mode of re- 
covery through Court but we are not 
concerned with the same. use 
uses the expression “after deducting the 
amount paid by me (defendant No. 1Y 
towards the repayment of the aforesaid 
amount of Rs, 1,32,000/-" (words in 
bracket and underlining supplied). Cl. (8) 
of the agreement provides firstly that 
unless the agreement was fulfilled the 
defendants No. 1 and would not alienate 
or dispose of moveable and immoveable 
property or encumber the same; and se- 
condly, the plaintiffs would have a charge 
on the bidi trade mark used by the de- 
fendants No. 1. This clause would show 
the anxiety of the plaintiffs to secure 
themselves for the advances made by 
them to defendant No. 1. 

11-12, The anxiety of the plaintiffs 
to get out of the definition of the word 
‘loan’ and the provisions of the Bombay 
Money Lenders Act, the provisions for ‘re~ 
Payment’ of Rs, 1,32,000 in lieu of Rupees 
Rs. 58,000/-, and the attempt to describe 
the difference as ‘profit’, the provision for 











escalation upwards, the anxiety to secure 
at least Rs, 1,32 ,000/- and if possible a 
larger amount, moen for recovery of 
the balance of Rs. 1,32,000/- in- case of 
short deliveries, reference to the value 
elivered ag “amount- paid“, 


nant purpose of the agreement, Ex. 42, 
is to secure the repayment of a loan 
advanced with usurious interest and not 
to secure sale of goods, 

13. It would also appear to us 
from the terms of the agreement set out 
and discussed hereinabove that the dif- 
ference of Rs. 74,000/- between the 
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amount of advance, viz. Rs, 58,000/-. and 
the amount repayable ; de- 
fendants No. 1 to the plain 
which has’ been described in. the 
agreement: as ‘profit’ is nothing other 
than interest. The definition. of the 
word ‘interest’ in sub-section (6) of 
S, 2 of the Bombay Money Lenders Act 
provides that interest includes any ‘sum’ 
by whatsoever name called, Mr. Gumaste 
for the plaintiffs contended that what the 
defendants No, 1 were to give was bidis 
of the value of Rs. 74,000/- and not 
money. The amount of payment in ex- 
cess of advance was not a ‘sum’ and was 
therefore not interest. It, however, ap- 
pears to us that the amount repayable 
is fixed in money and is a ‘sum’. It may 
he that the plaintiffs were expecting 
goods at ascertainable prices in repay- 
ment of the sum. t, however, makes 
no difference to the fact that what had 
to be repaid was a particular sum of 
money. This is more so because the 
plaintiffs were not taking any risk even 
on account of a fall in prices. If the 


prices went down they were to get oe `. 


quantity of goods. The plaintiffs, how- 
ever, provided benefit to themselves by 
not giving any advantage to defendant 
No. 1, if the prices went down. Jn case 
of sale of goods only price is charged 
and there is no question of charging any 
profit by the buyer to the seller. There 
is no explanation from the plaintiffg as 
to what this profit represented. To us 
it is clear that the ‘profit’ represented 
nothing other than interest. We have 
therefore come to the conclusion that the 
amount of Rs. 74,000/- called ‘profit’ in 
the agreement was nothing other than 
interest. 


14, Mr. Gumaste also contended 
that the definition of the ‘loan’ in sub- 
section (9) of S. 2 of the Bombay Money 
Lenders Act meant an advance at in- 
terest whether of money or in kind. He 
contended that while advance could be 
in kind the repayment could not be in 
kind. This argument is, however, based 
on the assumption that the repayment 
was in kind. In this case the repay- 
ment is provided for in money, the 
amount of Rs. 74,000/- is specified. It is 
only repayable by male of bidis at par- 
ticular prices and in case of breach the 
balance is payable in money. This would 
therefore not make the payment not in 
money. Repayment in money: or in 
money's worth at ascertainable prices is 
repayment of a loan. 

15. Mr. Gumaste contended that 
She agreement itself recited and there 
was no dispute about the fact that both 
the parties, viz. the plaintiffs on the: one 
hand and defendants No. 1 on the other, 
were manufacturers of and traders in 
bidis and the Bombay Monev Lenders Act 
would therefore have no application, This 
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argument would be correct except for 
Sections 23 and 25 of the Bombay Money 
Lenders Act. We are not concerned with 
Section 23. Section 2 (9) (g) expressly 
provides that Sectiong 23 and 25 will be 
applicable to loan even if they were to 
a trader, Section 25 would, therefore, be 
applicable to the suit transaction and this 
section provides maximum rate of in- 
terest chargeable for secured and un- 
secured loans. This rate at the relevant 
time was 9 per cent. per annum for se« 
cured loans and 12 per cent. per annum 
for unsecured loans, 


16. A Division Bench of the Bom- 
bay High Court sitting at Nagpur held 
on 3-2-1970 in C. R. A. No, 356 of 1969 
that in construing a document one has to 
look at the dominant intention of the 
transaction. Mr. Gumaste contended that 
on a true construction of the agreement, 
Ex, 42, the dominant intention was sale 
of goods and not advancement of a loan 
and payment of interest. We have, how- 
ever, discussed the terms of the agree~ 
ment itself and, in our opinion, the domi- 
nant. intention of the transaction is to ad- 
vance a loan and to secure its repayment 
along with a high rate of interest. The 
sale of bidis might have been mutually 
beneficial to both the parties but the 
dominant intention was not an agreement 
of sale but an agreement for repayment 
of loan with interest. It may also have 
been the intention of the parties to give 
it a colour of a sale agreement so as to 
take it out of the operation of the Bom- 
bay Money Lenders Act. We have, how- 
ever, to see the true intention of the 
transaction and as we have stated above 
it is clear to us that the nature of the 
transaction is money lending transaction. 
However, no other provision of the Bom- 
bay Money Lenders Act, 1946, will ap- 
ply to it except the two sections referred 
to above in view of the fact that defend- 
ants No, 1 are traders. 


17. Mr. Gumaste invited our at- 
tention to the judgment of a Division 
Bench .of this Court in Suleman Haji 
Ahmed Umer v. Haji Abdulla Haji 
Rahimtulla, 42 Bom LR 971, which brings 
out a distinction between a deposit and 
loan for the purposes of Arts, 57, 59 and 
60 of the Indian Limitation Act. 1908. 
There the question was whether the 
amount advanced was a deposit repayable 
on demand or a loan which must be repaid 
within 3 years of the time when it was 
repayable. In our opinion, this judgment 
is totally irrelevant for the purposes of 
our case. 


18, Mr. Gumaste also invited our 
attention to the definition of loan in Sec- 


tion 2 (2) of the Usurious Loans 
Act, 1918 (Act 10 of 1918) which 
provides that a ‘loan’ means a loan 
whether of money or in kind and 


242 Bom, 


includes any transaction which is,-in the 
opinion of the Court in substance a loan. 
In this case the loan is“ of ‘money. The 
Usurious Loans Act 1918 ‘gives a wider 
definition and provides that if a transac- 
tion is in the opinion of the Court in sub- 
stance a loan, it is a loan. In this case 
we have already held that in ‘our opinion 


the transaction was in substance a loan’ 


' and therefore the said transaction would 
bea loan even under the ,Usurious Loans 
Act; 1918. We are however concerned 
with the definition of the word loan in 
the Bombay 
have come to the-conclusion that the suit 
transaction was one of a. loan advanced 
within that definition, -~ 
19. Mr, Gumaste also cited to us 

the judgment of the Supreme Court in 
Shri Ram Mills Ltd. v. Commr. of Excess 
Profits Tax, . AIR 1953 SC 485, where it 


has been held that a Joan imports a posi-. 


tive act of-lending coupled with an ac- 
ceptance by the other side of the money 
as a loan. We have no quarrel with the 
proposition laid down in this judgment 
and we are bound by it. But as we have 
already shown that this was a positive 


act of lending of Rs, 58,000/- and it was 


accepted by defendant No. 1 as a loan, 


the transaction is a transaction of loan 
within the meaning of ithis definition. 


This apart from -the fact that the Supreme 
Court was construing the word “loan” in 
a case arising under the, Excess Profits 
Tax Act, 1940 and not as defined under 
the Bombay Money Lenders Act, 1946. 


20. Mr. Gumaste ! also cited a 
judgment of the Privy Council in Benin- 
son v. Shiber, AIR 1946 PC 145 but as 
we find that it has no application to the 
facts of the case before jus we do not 
consider it necessary to discuss it, 


21. Mr. Gumaste iene took up. 


through the evidence ofi the Managing 
Partner of the plaintiffs and a representa- 
tive of the firm of defendant No. 1. In 
his evidence the Managing Partner of 
the plaintiffs has emphasised the fact 
that he is a bidi manufacturer and trader 

d so were the defendant No. 1 and 

t the plaintiffs were not money len- 
ders; whereas ne representative of the 
defendant No. has deposed that this 
was intended to te a transaction of loan 


and that'the plaintiffs were demanding. 


interest at 24 per cent, per annum, These 

are the rival contentions in the evidence, 
but we think that the agreement has-to 
be construed by its own terms and what 
we have held is on the construction of 
the agreement, Ex. 42. itself rather than 
on the rival contentions of the parties in 
the evidence. 

22. The learned trial Judge held 
that the agreement, Ex, 42 was a bond, 
within the meaning of Section 2 (c) of 
the Indian Stamp Act and was Hable. to 


S G. Pandit v, State = 


a 


Money Lenders Act and: 


‘ fendant 
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be ‘stamped with an ad valorem stamp 
duty due under Art. 15. We, however,]: 
find. that the document had already -been|- 
exhibited and used at the trial Under 
Section 35: of the Indian Stamp, Act once], 
a document ‘is so admitted: in evidence 
and used it cannot be thereafter queg- 
tioned at any stage of the, same proceed- 
or even in appeal. We canno 
therefore hold that it was open to the - 
learned Judge to hold in the judgment 
that the instrument was inadmissible in 
evidence once it had been marked as an 
exhibit and admitted in evidence. The 
Supreme Court has also so held in the 
case of Javer Chand and Ors. v. Pukhraj 
Surana, AIR 1961 SC 1655, f 

23. We asked Mr, Gumaste whe- 
ther if interest was calculated on Rupees 
58,000/- even at 12 per cent. per annum 
which was the notified rate for unsecur- 
ed loans at.the time of agreement, any 
amount would be due by defendant No. 1 
to the plaintiffs. He, however, stated 
that in that event nothing would be 
found ae to the plaintiffs from the de- 
No. 1. There is therefore no 
question of giving a decree to the plain- 
tiffs for any amount, . 

24. The apres | therefore fails and 
is dismissed with costs 

25. Mr. Gumaste made an oral 
application that in case we decide against 
the plaintiffs. we should grant to them 
leave to appeal to the Supreme Court. 
The amount of the value of the subject- 
matter in dispute is undoubtedly over 
Rs, 20,000/- and the case turns on the . 
interpretation of the Bombay Money 
Lenders “Act, 1946, and construction of 
document. Ex, 42. It appears that the 
case is a fit one to appeal to the Supreme 
Court of India. We therefore, grant a 
certificate to the plaintiffs under Arts. 133 
ae and- (c) of the Constitution of 


Appeal dismissed. Leave to appeal 
to Supreme Court granted, 
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Shirang Ganapati Pandit, Petitloner 
v. The State of Maharashtra and others, 
Respondents, 
Special ave Appin. No, 1402 of 1970, 
D/- 11-9-197 
(A) Ehehe OA of India, Arts. 14 
and 15 — Admission to Medical College — 
Rule 2 of Rules framed by Government 
of Maharashtra for admission to B. J. 


.Medical College, Poona and Miraj Medi- 


cal College, Miraj is valid. 


Rule requiring pooling together of 
the seats at B. J. Medical College, Poona 
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tributing them between the two colleges 
in the proportion of the number- of: stu- 
dents registered for the Pre-Professional 
Examination (Medical) at the Poona Uni- 
versity and Shivaji’ University at Kolha- 
pur: is neither arbitrary nor irrational, 
considering the existence and history of 
these two Universities. The basis adopt- 
ed has logical 
sought to be achieved viz: of allocating 
certain seats in the Poona B. J. Medical 
College to the students of Shivaji Uni- 
versity because the Government. is not 
able to provide more seats in the Miraj 
Medical College for the time being. Con- 
tention that the allocation ought to be 
on the basis of number of students who 
passed the examination and got minimum 
qualification marks was rejected on the 
ground that it was not practicable. The 
allocation had to be made sufficiently in 
advance of the commencement of the 
academic year. AIR 1970 SC 35- and 
Special Civil Appin; No, 2767 of 1967 
(Bom), Followed. (Paras..12 to 14) 


(B) Constitution of India, Arts. 15 
(4) and 46 — Admission into educational 
institutions — Reservation of seats for 
backward class in the proportion of that 
aaa to the population of the State as 
census is valid. AIR 1963 SC 
849, Followed —- (X-Ref:— Rule 4 (d) of 
Rules framed by Govt. of Maharashtra for 
admission to B. J. Medical College, Poona 
and Miraj Medical College, Mirai). 
(Paras 16 and 19) 
(C) Constitution of India, 15 
(4) and 46 — Admission into educational 
institutions — Rule carrying forward 
vacant seats in a particular group to the 
other groups in the backward classes is 
reasonable and is allowed by provisions 
in Arts. 15 (4) and 46. (Rule 4 (d) of 
the Rules. framed by Government of 
Maharashtra for admission to B. J. Medi- 
cal College, Poona and Miraj Medical 
College, Miraj). (Para 21) 
(D) Constitution of India, Arts. 15 (4) 
and 46 — Admission into educational in- 
stitutions — Provision of less or minimum 
qualification marks in the a of appli- 
(contd. on col. 2 


Students (including students. of backward 
class community) 


I. Bombay University 


2. Poona University Os 

3. Nagpur University i i 
4. Marathwada University 

§. Shivaji University, Kolhapun 


Five notes are added to the rule giving 
some further directions to the students 
of the Bombay University and the Nagpur 
University and students belonging to 
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and Miraj Medical College, Miraj and dis~-~ 


nexus with the object - 
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cants of backward: classes” is permissible. 


; (Para 20) 
Cases Referred: _ Li Chronological Paras 
AIR 1970 SC 35 = (1970) 1.SCR 


413, Chitra Ghosh vV.. ' Union” of- * 


: India. 13 
AIR 1969 SC 1 = (2969) 1 SCR 103, 

Trilokinath . Tiku ` v. State of 

Jammu and Kashmir 18 
AIR 1968 SC 1012 = (1968) 2 SCR 

786, P. Rajendran v. State of 

Madras f 22 
AIR 1968 ‘SC 1379 = (1968) 3 SCR 

Pe ae State of Andhra Pradesh v. 3 

1 

(1967) ‘Special Civil Appln, No. 2767 i 

of 1957 (Bom) ` 23 
AIR 1964 SC 1823 = (1964) 6 SCR 

368, Chitralekha v. State of © 

Mysore 18 
AIR 1963 SC 649, = oe oe . 

(1). SCR 439, M. Bala 

State of Mysore . - : 16 
- M. V. Paranjpe,- V. A, Gangal and 
Sharad .Manohar, for Petitioner; T. R. 


Andhyarjina i/b M/s. Little and Co. At- 
torney (for Nos, 1 and 2), B. R. Ketkar 
(fot No. 3) and Prakash S. Shah (for 
No. 4), for Respondents. 


‘ VAIDYA, J. :— In this petition haere 
Art. 226 of the ec aay of np Mi 
validity. of Rr. 1 [N. B. 1 (©) 2] 2 1 0 
and (d) of the Rules framed by the Gov- 
ernment of Maharashtra for admission to 
Government Medical Colleges is challeng~ 
ed by the petitioner, who sought admis- 
sion in B. J. Medical College in Poona 
and was refused admission following the 
said rules, ` 


2. „The rules “framed bý the 
Government. for Saioa to all the Gov- 
ernment Medical Colleges in the State 
for the academic year 1970-71. The rules 
are ‘annexed to the petition as Exhibit A. 
Rule 1 in substance, lays .down that a 
candidate for admission must submit an 
application in writing upon a prescribed 
form to the authorities mentioned there~ 
in. The students of the different Uni- 
versities are directed to forward applica~ 
tions to the authority mentioned against 
the University concerned ag follows: _ 


ALDONY to whom application should 
forwarded. 
The Dean, Grant Medical College, 
Byculla, Bomb ay 8. 
The Dean, B. J: Medical College, Poona, 
The Dean, Medical College Nagpur. 
The Dean Medical College, Aurangabad. 
The A Miraj Medical College, 


echeduled castes, scheduled tribes, ete, 
The notes in Rule 1. which are relevant 
go. far as this petition is concerned aret 
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"N. B. l(c): Although the seats at 
‘tthe ‘Mitaj Medical College and B, J. 
Medical .College, Poona, are pooled to- 
gether and distributed between the two 
colleges in the proportion of the number 
of students registered for pre-professional 
examination (Medical) at the Poona Uni- 
versity and the Shivaji University, Kolha- 
pur, vide rule 2, the students of the 
Shivaji University should submit a single 
application for admission to Principal, 
Miraj Medical College, Miraj and the 
students of the Poona University should 
submit a -single application to the Dean, 
B. J. Medical College Poona, as they are 
the authorities to fill in the seats allotted 
to the students of respective Universities. 
Applications submitted’ by the students 
wrongly aces not be considered. 

N. B. 2. The students who have secur- 
ed less than 45 per cent. of total marks 
will not be considered for admission. 
Similarly the students belonging to the 
Scheduled Castes, Scheduled Tribes etc., 
and applying for admission to reserved 
seat should have secured not less than 
40 per cent, of total marks”. 

Rule 2 which is the most material rule 
relevant to the' challenge in this: petition 
runs as follows:— 

“Admissions are granted once a year 
only at the Medical Colleges mentioned 
in Rule 1 in the beginning of the acade- 
mic year. Except the seats for the nomi- 
nees of the Goverment of India and 
the seats at the B. Medical College, 
Poona and Miraj Medcal College. Mirai, 
all the seats at each medical college are 
earmarked for the students of the Uni- 

versities to which the particular medical 
college is affiliated. For admission to 
the B. J. Medical College, Poona and 
Miraj Medical . College, Miraj, the seats 
at the two Medical Colleges. should be 
pooled together and distributed between 
the two colleges in the proportion of the 
number of students registered for the 
Pre-Professional Examination (Medical) 
at the Poona University ‘and the Shivaji 
University, Kolhapur”. Rule 3 deals with 
the qualifications of the candidates and 
the certificates which they should fur- 
nish and we are not concerned with that 
rule in this petition, Rule 4 (a) lays 
down that selection of students amongst 
those who have applied for admissions 
to a medical college will be on the basis 
of merit as disclosed in tthe marks ob- 
tained in the Science subjects including 
additional paper on Physics at the quali- 
fying examinations specified under R. 3(a) 
of a particular University in Maharashtra 
State, modified with respect to the career 
of the student; and it lays down that 
credit will be given to students having 
extra-curricular qualifications such as 
sports qualifications, It says that the 
game conditions will also govern the 

selection inter se.of candidates for the 
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-reserved places at the Colleges. Rule 4(b} 
gives a preference to sons and daughters 
or dependents of persons in the defence 
forces. Rule 4 (c) run as follows:— 

“Other Backward Classes as men- 
tioned in the uniform list of Backward 
Classes for the whole of Maharashtra 
under G. R. E, and S. W. D, No, CBC 
1467-M dated the 13th October 1967, and 
as amended from time to time will be 
eligible for admissions against the reserve 
ed seats in the Medical College”. 
The percentage of these seats reserved is 
provided in Rule 4 (d) which runs as 
under:— — 7 

“The percentage of seats reserved af 
each medical College after excluding the 
reserved seats for the nominees of the 
Miraj Medical Centre'and D.M. P. quali- 
fication holders, will be as follows:— 


Category, - .. Percentage of 

- reservation, 

T. Scheduled castes and Nav 

` -Buddhas converted from 
scheduled castes 

2. Scheduled tribes includ- 

ing those outside specifi- 


13 per cent 


ed areas 7 ver cenf, 
3. Denotified tribes and - 

Nomadic tribes - .. > 4 per ceng, 
4. Other backward classes 10 per cent 


Reserved seats remaining vacant in 
any of the above mentioned groups for 
want of students in that group should 
go to the other groups even if the per- 
centage in a particular group exceeds 
the percentage prescribed for that group 
provided that the total percentage of the 
seats does not exceed 34 per cent. of the 
total seats reserved for Backward Classes, 
These seats should go to the members 
of the general public only when Back- 
ward Class students from any of the 
above mentioned group are not available 
to fill up the seats. The above percentage 
should be inclusive of the numbers of 
students who get admission on meritg and 
should not be in addition thereto”, 


It is not necessary to refer to the other 
rules which deal with certain reserva- 
tions, provisions in the different Univer- 
sities, exemption from payment of fees 
in respect of certain communities, schol- 
arships for lady students, some facilities 
and other matters relating to admission, 
as the said provisions are not relevant or 
referred to in support of this petition 
and we are not therefore, concerned with 
them in thig case, 

3. It is not disputed that as a 
result of the application of the impugned 
rules the petitioner was refused admis- 
sion, although he secured 66.8 per cent 
marks in S. S. C. examination in the year 
1968 and was declared to have passed the 
examination in the first class in the Pre~ 
Professional (Medical) examination held in 
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April 1970 by the Poona. University ob- 
taining about 66.8 per cent. marks in the 


examination, As he did not ‘belong to any . 


of the commiunities for whom seats were 
reserved, he had to compete with the 


general students on’ merits. The scarcity - 
of seats available for students of Poona: 


University and Shivaji University has 
unfortunately deprived the petitioner of 
a chance to become a smgeni for the 
M. B.`B. S. course in the B. J: Medie 
College at Poona. f 


4. According to the Saoer the 
students, who passed in first class (that 
is to say, those obtaining 60 per cent. and 
above marks) at the examination held by 
the Poona University: in the year 1970 
were 467 In number. The petitioner’s 


number in the order of merits was 151. . 


It is undisputed that 200 seats are avail- 
ee in the year 1970-71 for bi first year 
M. B. S. course at the B. J. Medical 
Giese Poona, and out of “these two 
seats have been reserved for students 
nominated by Government’ of India. 
The remaining 198 seats are available 
to the students of the Poona Univer- 
sity and Shivaji University. Thirty- 
four per cent of the available seats are 
reserved for scheduled castes, schedul- 
ed tribes and other tribes and back- 
ward classes as per Rule 4 -(d) stated 
above. The remaining seats available 
for the general candidates were fur- 
-ther allocated between the general stu- 
dents of Poona University and Shivaji 
University on the basis of the propor- 
tion between the number of students 
registered at the Pre-Professional (Medi- 

cal) examination in the two Universi- 
tles in the year 1970. The number of 
students registered at the Poona Univer- 
sity was 2450 and the number of stu~ 
dents registered at the Shivaji Univer- 
sity was 2039 and as a result of apply- 
ing the proportion between the sald 
number in . the year 1970-71, 59 seats 
were allocated out of the seats available 
in the B. J. Medical College for the 
students passing pre-professional exami- 
nation from the Shivaji University. 
The petitioner alleged that only 92 seats 
remained for the students of the Poona 
University, who were not belonging to 
the scheduled castes, scheduled tribes 
or backward classes. The  petitioner’s 
grievance is that because. of this al- 
location of the seat in the B. J. Medi- 
cal College to the students of the Shi- 
vaji University he lost his chance of 
- being admitted to the B 
College, It is alleged in petition 
that in the year 1969, 125 seats were 
made available for the students of the 
Poona University, and even a student 
who got 65 per cent marks in that year 
in the Poona University Le, less than 
the marks obtained by the petitioner, 
was admitted to the College, where- 
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as as a result. of the reduction 
` of the seats. available to the students 


of: Poona’ University in the year 1970- 


‘71, he lost his chance of getting him- 


self admitted, _ even though he got 


-more marks, 


5. It is Geng to refer to 
certain other allegations made in con~ 
nection with the attempts of the peti- 


` tioner’s father and uncle to get infor- 


mation -about the rules relating to ad- 
mission and the statistics with regard 


to the students’. of _the two Universities 


in the medical col- 
all the relevent: facts are now 
before us in the form of affidavits in 
reply and affidavits in rejoinder. It is 
undisputed that the pooling of the stu- 
dents is going on since 1964, when the 
Shivaji University was started and the 
system of pooling is not challenged in 
the petition. What is challenged by 
petitioner is the validity of the alloca- 
tion made in the seats in the B, J. Medi- 
cal College on the basis of the number 
of students registered at the Pre-Pro- 
fessional (Medical) examination in the 
two Universities. It is alleged that 
Rule 2 quoted above, which directs the 
allocation on the basis of students so 
registered is arbitrary, irrational and 
must be struck down as making a dis- 
crimination between the students of the 
Poona University and the students of 
Shivaji University without any reason- 
able or logical nexus with the object 
of the Government in giving admission 
to the best students to the medical col- 
leges. Nota Bene 2 in Rule 1 and 
Rule 4 (d) which provides for reserva- 
tion of seats for scheduled castes, sche- 
duled tribes and backward classes is 
challenged on the ground that the per- 
centages fixed for these communities 
under that rule are arbitrary, that the 
classification of the backward classes on 
the basis of castes is in contravention 
of Article 15 (1) of the Constitution in- 
asmuch as there was nothing to show 
that the castes mentioned in the list of 
backward classes were socially and edu- 
cationally backward within the mean- 
ing of clause (4) of Article 15, and that 
the discrimination made between the 
students belonging to those communi-- 
ties and other in N. B. 2 to Rule 1 is 
not a discrimination made for the ad- 
vancement of the said classes. It is 
also alleged that an unreasonable di 

crimination is made between the stu- 
dents of Poona University and the stu- 
dents of other Universities in the State 
by compelling them: to share the seats 
available in a Medical College affiliated 
to that University with the students of 
another University. The petitioner, 
therefore, prayed for. a writ of manda- 
mus or any other appropriate writ, 
order or direction directing the State 
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of ‘Maharashtra, respondent No, 1 and 
the. Dean B. J: 


the first year M. B. B, S: course in the 
B. J, Medical.. College,| Poona, or in the 


alternative to issue a writ directing the 


said respondents to consider the ques- 
tion of giving him ‘admission, The Vice- 
Chancellor of Poona University, Poona 


was made respondent No, 3 to the peti-. 


tion and. the Vice-Chancellor, Shivajl 
University, Kolhapur. “WAS ‘made res- 
pondent No, 4. Persons’ likély to ` be 
interested’ or ‘ “affected iby: the result of 
the petition were ' joined “as athe 
dents Nos. 5 to 24.. ae 


6. The petition is resisted by 
respondents ‘Nos. 1 toj4. ‘On ‘behalf of 
the State of ‘Maharashtra, reliance is 
placed: on ay ‘affidavit ‘in ‘reply filed- by 
Mr. S: T. Vanjari, Under Secretary ` to 
the Government of Maharashtra, Urban 
Development, Public -Health and Hous- 
ing Department and also on the affida- 
vits of (1) Dr. Vishwanath Ganpat Ganla, 
Dean of the B. J. Medical College, Poona 
and (2) Mr. V. S. Mathkar, Under Secre- 
tary to the Government of Maharashtra, 
Education, Sports and Social Welfare 
Department. ` In the affidavit filed by 
Mr. Vanjari it is stated that the alloca- 
tion of seats between’ the students of 
the Shivaji University and the Poona 
University had to be made on account 
of the circumstances in which these 
two Universities came into: existence 
and the reservation for the 
communities was. made on the 
of the proportion . of :scheduled castes, 
scheduled tribes and backward classes 
to the entire population of the Maha- 
rashtra State, according to the last 
census. It is also stated that between 
the various classes of students to whom 
seats are allocated according to the 
rules, admission to the medical colleges 
is given strictly on the basis of their 
merits. In ‘the affidavit filed by 
Mr. Mathkar, it is pointed out that in 
view of Articles 38 and 46 of the Con- 
stitution the policy of; the Government 
of Maharashtra in the field of social 
welfare and welfare of backward classes 
is governed by the principles stated in 
the said articles, viz. to. strive to pro- 
mote the welfare of the people by se- 
curing and protecting as effectively ‘as 
it may, a social order, in which justice, 
social, economic and political, shall in- 
form all the institutions of the national 
life and the State shall promote with 
special care the educational and eco- 
nomic ‘interest of the weaker sections 
of the people. He refers to the classifi- 
cation of backward classes in the State 
of Maharashtra as (1) the scheduled 
castes including Navabuddhas (2) sche- 
duled tribes including tribes outside 
epecified areas (3) Nomadic tribes and 
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denotified tribes; and (4) other: backward : 
classes, and’ goes-on to sayi—' 

“The history of the ‘backward dae 
fs the. hior of the rigid caste system 
prevailing in India over the centuries 


. and; the evils attending this: system. It 


is common knowledge that many castes 
in India have remained backward on 
account of centuries’-of ‘suppression under 
which” they lived and under which’ they 
were denied opportunities of- social pro~ 
gress and upliftment. The upliftment 
of the backward classes was engaging 
the attention of State even before the 
advent -.of-:independence.. A: committee 
under the chairmanship of Mr. O. H. B. 
Starte, I. C. S. was appointed by the 
Government of the Province of Bom- 


. bay to go into the question’ of the de- 


pressed classes and aboriginal tribes. 
This committee, submitted its report in 
the year 1930 and made certain re- 
commendations inter’. alia, . about’ the 
measures to be adopted for the uplift- 
ment of the backward classes.. The said 
committee had prepared a list of 
backward: classes in the Province of 
Bombay and it was annexed to 
its report as Appendix No. 2. The said 
list describes the backward classes by 
their caste names but it is clear from 
the said report that the classes named 
therein are classes which on account 
of historical reasons, were socially and 
educationally backward: and required a. 
special ‘treatment for the purpose of 
their upliftment.” 


He averred that after the coming into 
force of the Constitution of India, as 
it was felt that the classification of back- 
ward classes on the basis of their castes 
was not feasible in view of the provi- 
sions of Articles 16 (2) and 16 (4), the 
Government by its. resolution No. 490/46, 
dated November -1, 1950 cancelled the 
earlier classification of communities as 
advanced, jntermediate and backward 
classes and prepared a fresh list of 
backward classes in respect of the en- 
tire State of Bombay as it existed then 
prior to its reorganisation on November 
1, 1956. The said list, however, was 
more or less the same list as prepared 
by the Starte Committee. After the 
reorganisation of the former State of 
Bombay under the States Reorganisa- 
tion Act, 1956, certain other communi- 
ties in the areas comprised. by: the for- 
mer States of ‘Madhya Pradesh and 
Hyderabad and States of baa ae and 
Kutch were added to the list. After 
the formation of the Maharashtra State 
in 1960, once again the Government 
contemplated drawing up a uniform list 
of backward classes applicable through- 
out the State of Maharashtra so that 
the backward classes In the State may 
receive uniform treatment and benefits 


and accordingly a list was prepared on 
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scheduled castes, scheduled. : tribes and 
backward classes in the: districts which 
are described as ‘Marathawada districts 
and Vidarbha districts. Again on Octo- 
ber 13, 1967 the list was further al- 
tered and in a new list containing the 
names of 185 backward classes was pre- 
pared and it is stated that this list was 
prepared into consideration the 
social and educational backwardness of 
the various castes. The affidavit fur- 
ther refers to another committee known 
as the Deshmukh Committee appointed 
in 1961 to go into the question of reser- 
vation for backward classes in the ser- 
vices, which recommended inter alia 
that percentage reservation -for back- 
ward classes should be linkéd to the 
population statistics of the entire State 
for State level recruitment and dis- 
trictwise for district level recruitment. 
Acting on this recommendation, the 
Government of Maharashtra in’ the 
General Administration Department pas- 
sed a resolution dated April 9, 1965, 
whereby after reviewing the Govern- 
ment’s previous orders regarding the re- 
servation of vacancies for members of 
the backward classes and concessions in 
their favour in the matter of aad 
ment to the Government services, 
the light of the recommendation of the 
Deshmukh Committee, the Government 
ordered in modification of the then 
existing orders, that the reservation of 
vacancies in the Government services 
for the backward classes should be as 
follows :— 


(1) Scheduled castes and 
scheduled castes convert- 


ed to Buddhism 13 per cent. 
(2) Scheduled tribes in- 

cluding those outside speci- 

fied areas 7 per cent. 
(3) Denotified tribes and 

Nomadic tribes 4 per cent. 
(4) Other backward com- 

munities 10 per cent. 


It is, therefore, averred in the affidavit 
that the percentage adopted by the 
Government for reservation of vacancies 
in the Government services for back- 
ward classes by the aforesaid resolu- 
tion was on the basis of the population 
of the respective categories of back- 
ward classes mentioned above, except 
in the case of the last category. in 
which case the percentage of reserva- 
tion was very much lower. than that 
category deserved having regard to its 
population in the State. Following the 
very principle, the Government of 
Maharashtra by its resolution No. EBC 
2169/2167-J, dt, July 10, 1969 adopted the 
same percentage basis for reservation of 
percentage of seats for backward classes 
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in Government education . institutions 
for all types of courses. The Gov- 
ernment: further directed that- if the 
reserved seats remained vacant in 
any of the above mentioned groups for 
want of‘ students in that group; such 
seats should go to the other groups even 
if. the percentage prescribed for them 
is thereby exceeded. provided that the 
total percentage of the seats prescribed 
for all the backward classes does not ex- 
ceed 34 per cent. The Government 
directed that the seats not filled by 
backward classes should go to the mem- 
bers of the general public only when 
backward classes from any of the above 
mentioned groups were not available to 
fill up those seats. The percentages so 
reserved included the number of students 
who got admission on merit. The affi- 
davit explained that it is because of this 
basis that the percentage relating to ad- 
mission of these communities was fixed 
in Rule 4 (d) of the rules relating to ad- 
mission to Government medical College. 


7. Respondent No..2 filed an affix 
davit stating that the admissions to that 
college were made strictly according to 
the rules prescribed by the Government 
and according to the merits of the can- 
didates ascertained and determined ac- 
cording to the rules of admission. 


8. On behalf of respondent No. 4, 
Vice Chancellor of Shivaji University, re- 
liance was placed on an affidavit of the 
Deputy Registrar of that University sub- 
mitting that the allocation of seats to the 
students of the Shivaji University was 
legal and proper and the petition was 
liable to be dismissed and the petitioner 
could not make any grievance in res- 
pect of the rules framed by the Gov- 
ernment, 


9. The uncle of the petitioner, one 
Shankar Vishnu Pandit, filed an affidavit 
in rejoinder denying submissions made 
in the affidavits relied on by the respond- 
ents and reiterating the contentions made 
in the petition. > 


10. It is undisputed that before 
1964, the areas at present served 
Shivaji University were served by Poona 
University and the Miraj Medical Col- 
lege at Miraj, which is at present aff- 
liated to Shivaji University, was, prior 
to 1964, affliated to Poona University. 
Thus prior to 1964, even the students, 
who had passed their qualifying examina- 
tion from the colleges in the area which 
is now served by Shivaji University, had 
to seek admission to the B. J. Medical 
College at Poona as well as to the Miraj 
Medical College, _and students, who had 
passed their qu examination from 
the college which is affliated to Poona 
University, had to seek admission to the 
Mira] Medical College f. well as the 
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B. J. Medical College. The Shivaji Uni- | 
versity Act, 1962, defines the University 
area as meaning the area specified in-the 
gchedule, and the scheduled to the Act 
described the area as (1) Kolhapur Dis- 
trict (2) Ratnagiri District (3) Sangli Dis- 
trict (4) Satara District: and (5) Sholapur 
District. After. the enactment of the 
Shivaji University Act; the area of the 
Poona University, as defined in the Poona 
University Act, 1948, comprised of 
(1) Poona District (2) Ahmednagar District 
(3) Nasik District, (4). Kolaba District 
(5) Dhulia District (6) Thana District and 
(7). Jalgaon District. The general rule 
which was followed by the. Government 
of Maharashtra for admission to the 
medical colleges was that the students of 
a University were admitted only to the 
- college, which was the .medical college 
affiliated to that. University. In the case 
of Shivaji University, however, it was 
found that following the said rule would 
result in denying opportunities to the 
students of Shivaji University as it was 
difficult to increase the number of seats 
at the Miraj Medical College. It is stat- 
ed in the affidavit filed by Mr. Vanjari 
that prior to 1964, me number of seats 
available: to Poona iversity (ignoring 
the reservation for ee nominees of the 
Government of India) was 230 of which 
200 seats were available at the B. J. 
Medical College and 30 seats were avail- 
able at the Miraj Medical College. But 
in the year 1964 the number of seats in 
a Miraj Medical College was increased 
60. The Government, therefore con- 
vere that after 1964 to limit the op- 
portunities available to the students of 
Shivaji University to a maximum number 
of 60 in the Miraj Medical college was 
not fair to the students of the areas of 
that University, particularly because it 
was found that the number of students 
seeking admission to medical college in- 
creased year by year even in that area. 
The Government was, therefore, com- 
pelled to pool together the seats available 
at the B. J. Medical College and Miraj 
Medical College from the year in which 
the Shivaji University started working 
Le, 1964, after so pooling the seats avall- 
able in the two ‘colleges, the Government 
allotted the seats to the students of Poona 
University and Shivaji University on the 
basis of the students registered in the 
said two Universities respectively for the 
pre-profession, qualifying examination 
held prior to the first year course in 
ce a to which admission was to be 
made - 


11. What is challenged in this 
petition is not the rule regarding the 
pooling of the seats in the medical col- 
leges at Poona and Miraj but the methods 
adopted by the Government for allocat- 
ing the seats between the two Univer- 
sities on the basis of students registered 
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in the said two Universities, as stated 
above, Mr. Paranjpe the learned counsel 
for the Pinter eat urged in the first in- 
stance that the allocation made on the 
basis of students so registered for the exa- 
mination had no. nexus with the object 
of: securing.the best students available into 
the medical colleges. According to him, 
the Government. ought to have allocated 
the seats not on the basis of the number 
of students registered for the examina- 
tion but on the basis of the number of 
students who passed the examination and 
got the minimum qualification marks of 
45 per cent. in the case of other students 
and 40 per cent. in the case of schedul- 
ed -caste and other backward ‚class stu- 
dents. He faintly tried to argue, that 


‘the method adopted by the Government 


in allocating the. seats was arbitrary 
and discriminated against the stu- 
dents at Poona University in depriving 
them of the seats available to them, in 
a college affliated to their University, 
although in respect of other students in 
the Maharashtra State, the students were 
entitled to seek admission in the medical 
colleges affiliated to their respective Uni- 
versity. 

12. These submissions have to be 
rejected on the simple ground that the 
petitioner cannot complain of any discri- 
mination between himself, who is a stu= 
dent of Poona University, and other stu- 
dents of other Universities. The students 
of two Universities form two distinct 
classes in view of the separate examina~ 
tions conducted by the said Universities. 
The Government of Maharashtra wants 
to provide fair opportunities to students 
of the Universities by equitably allotting 
the seats available at Poona and Mirai. 
The nature and object of classifying the 
students into two classes as students of 
Poona University and Shivaji University 
cannot be, therefore, assailed as con- 
travening Art. 14 or 15 of the Constitu- 
tion. The classification is based on in- 
telligible differentia and is reasonable 
having regard to the existence of these 
two Universities and their history. The 
basis adopted by the Government has a 
relevant connection with the object 
sought to be achieved by the Govern- 
ment. viz., of allocating certain seats in 
the Poona B. J. Medical College to the 
students of Shivaji University because 
the Government is not in a position” to 
provide more seats in the Miraj Medical 
College for the time being. 


13. The question of admitting the 
best students on the basis of their merits 
arises only after the said obiect of alloca- 
tion is fulfilled. The petitioner has no 
right to ask for any relef from this 
Court on the ground that the allocation 
so made by the Government of the seats 
in Poona B. J. Medical College works 
against him, Poona B. J. Medical College 
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admittedly Ig a college run by the Gov- 
ernment. It is for the Government to 
lay down the criteria for eligibility. The 
Government cannot be denied -the right 
to decide from what sources the admis- 
sion will be made. It is open to them, 
therefore, to admit the students from 
Shivaji University into that college, if 
they find it impossible. to give fair op- 
portunity te the students of that Uni- 
‘versity. A somewhat similar ‘question 
arose in a recent case in Chitra Ghosh 
v. Union of India, AIR 1970 SC 35 where 

. Justice Grover speaking for the 
Court laid down:— 

“That essentially Is a question of 

policy and depends inter alia on an over- 
all assessment and survey of the require- 
ment of residents of particular terri- 
tories and other categories of persons for 
whom it is essential to provide facilities 
for medical education. If the sources 
are properly classified whether on terri- 
torial, geographical or other reasonable 
basis it is not for the courts to interfere 
with the manner and method of m 
the classification”. 
It is clear that the Government of Maha- 
rashtra in the present case has taken into 
consideration the number of students in 
the two Universities, viz., Poona Uni- 
versity and Shivaji University, and has 
adopted an objective test of determin- 
ing the proportion of allocation on the 
basis of students registered for the exa- 
minations to be passed for qualifying 
for the first M. B. B. S. course. 

14. Mr. Paranjpe, however, sub- 
mitted that all those who were register- 
ed for the examination may not pass; 
and all those who pass may not get the 
qualifying marks; and when all those 
who get the qualifying marks may not 
geek admission in the medical college; 
and, therefore, the number of students re- 
gistered for the tion cannot be 
a rational basis for determining the 
allocation. This contention has no merit. 
In theory it may be possible to conceive 
that only those who seek admission on 
the basis of securing qualifying marks 
must be taken into consideration for 
allocation. In practice, however, such a 
method would result in a great number 
of difficulties in working out the rule. 
The allocation of seats has to be made 
sufficiently in advance of the commence- 
ment of the academic year. It is com- 
mon knowledge that immediately after 
the results are out, there is a rush for 
admission to these ‘medical colleges. The 
college A EE must know in ad- 
vance how many students of Shivaji 
University and Poona University have 
to be admitted and on what basis. 
Tt is also possible that the Gov- 
ernment has in view the danger of an 
unhealthy rivalry developing between the 
kwo Universities for securing:a larger 
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number of seats in the medical colleges 
which may ultimately result in a fall in 
the standard of education. It cannot, 
therefore, be said that the basis adopted 
y the Government is unreasonable or 
irrational It has a. rational connection 
with the object of the Government to 
allocate certain seats to the students of 
the Shivaji University in time for the 
college authorities to know how many 
students could be admitted to the college’ 
and on what basis. 


15. The only other ground which 
was urged by Mr. Paranjpe in support 
of the petition was that the reservations 
made for the scheduled castes and sche- 
duled tribes and backward classes on the 
basis of the proportion of these communi- 
ties to the population of the State. as 
stated in the affidavit filed by Mr, Math- 
kar, was irrational, and further that the 
classification of the other backwar 
classes on the basis of castes was illegal. 
He contended that the provision contain- 
ed in Rule 4 (d) laying down that the 
reserved seats remaining vacant in any 
of the reserved group for want of stu- 
dents in that group should go to the other 
groups of scheduled castes, and schedul- 
ed tribes and backward classes, was also 
unworkable and irrational. 


16. We find no substance in any 
of these contentions. It is possible that 
some other mode of reserving the seats 
may be adopted, but it cannot be said 
that the basis of the proportion of popu- 
lation adopted by the Government of 
M tra in reserving seats for sche- 
duled castes and scheduled tribes and 
other backward classes on the basis of 
the last census is in any manner unrea- 
sonable. In the leading case on the sub- 
ject M. R. Balaji v. State of Mysore, AIR 
1963 SC 649 Gajendragadkar, J., as he 
then was, speaking for the Court laid 
down the principles as follows, while 
setting aside an order of the Government 
of Mysore which resulted in reservation 
of seats for 68 per cent of population of 
Mysore State treated as backward classes 


as plainly inconsistent with Arti- 
cle 15 (4):— 
“In our country where social and 


economic conditions differ from State to 
State, it would be idle to expect absolute 
uniformity of approach; but in taking ex- 
ecutive action to implement the policy 
of Art. 15 (4), it is necessary for the 
States to remember that the policy which 
is intended to be implemented ig the 
policy which has been declared by Arti- 
cle 46 and the preamble of the Constitu- 
tion. It is for the attainment of social 
and economic justice that Art. 15 (4) 
authorises the making of special provi- 
sions for the advancement of the com- 
munities there contemplated even if such 


-provisions may be inconsistent with the 


fundamental rights guaranteed under 
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Art, 15 or 29 (2). The context, therefore, 
requires that the executive action taken 
by the. State must be based on an objec- 
tive approach free from all extraneous 
pressures.. The said: action is intended 
to do social. and -economic justice and 


must be taken in a manner- that justice 


is and should be done™.. 


Applying the said principles to the facts 
of the present case, we' find that the 
Government has -adopted an objective 
and just test for determining the pro- 
portion of seats to be reserved in the 
medical colleges. 


17. It is further clear from the 
affidavit filed by Mr. Mathkar that the 
castes which are classified: as other back- 
ward classes were so classified originally 
on the basis of the recommendations of 
the Starte Committee which was ap- 
pointed under a resolution passed by the 
then Bombay Legislative ‘Council “to en- 
quire into the educational economic and 
social condition of the Depressed Classes 
(untouchables) ‘and of the Aboriginal 
Tribes in the Presidency and to recom- 
mend measures for their. uplift”. That 
Committee, after considering the state of 
society in the whole of the then Bombay 
Presidency, recommended that the back- 
ward classes should be divided into de- 
pressed classes which would consist of 
untouchable classes only and the abori- 
ginal and Hill Tribes and other backward 
classes. As stated in the affidavit of Mr. 
Mathkar, the classifications had to be 
revised from time to time due ‘to reor- 
ganisation of the States, ithe merger of 
States and the recommendations of a 
committee known as- Deshmukh Com- 
mittee, which, no doubt, ‘was appointed 
only to report on.reservation’ for back- 
ward classes in services. That committee 
also considered the social. and economic 
conditions as well as the representation 
in the services of the various communi- 
ties and recommended thé classification, 
which is adopted by the Government of 
Maharashtra, into (1) scheduled castes 
and scheduled castes converted to 
Buddhism, (2) scheduled tribes including 


those outside specified areas, (3) denoti- 
fied tribes and nomadic tribes, and 
(4) other backward classes. We accept 


the statement of Mr. Mathkar that this 
classification is based on a careful con- 
sideration: of the social’ and economic 
conditions of the castes by the Govern- 
ment of Bombay (now: Maharashtra). 
That the Deshmukh Committee recom- 
mended that the percentage: of reserva- 
tions for backward classes should be modi- 
fied and linked to. the population statis- 
tics a the State; and that this recom- 
mendation was substantially implemented 
by the Government of Maharashtra is 
not disputed although. so far as the other 


backward classes are concerned, the per- - 


centage of reservation. for them is less 
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than the proportion of their population 
to the population of the State. . 

18. It is clear -from the affidavit 
of Mr. Mathkar that the classification of. 
certain - castes as. “other backward: 
classes” in:the aforesaid list dated Octo+ 
ber 13, 1967, is made on considering their 
backward ` social, economic and educa-. 
tional: conditions. This is permitted 
under Art. 15 (4) of the Constitution, 
They are some of the castes recognised 
as “other backward classes” in the report 
made by the Backward Classes Commis- 
sion (appointed by the President under 
Art, 340 of the Constitution in 1953) tak- 
ing . into consideration: (1) their low 
social position in the traditional castes 
hierarchy of Hindu Society; (2) lack of 
general educational advancement among 
the major section of a caste or communi- 
nity; (3) inadequate or no representation 
in Government service; (4) . inadequate 
representation in the field of trade, com~ 
merce and industry and (5) their econo- 
mic backwardness and consequent inabi-« 
lity to take advantage of the available 
opportunities as wellasthe recent trends 
in their advancement as a result of vari- 
ous measures initiated by Government 
(vide paras 25, 27 of Chapter V of the 
Backward - Classes -Commission Report, 
1955). Although the Government has 
not implemented its recommendations, 
perhaps in view of the number involved, 
— the Court can take fudicial notice of 
its contents under Section 57 of the Evi- 
dence Act as it is a report submitted by 
the Commission appointed under Art, 340 
of the Constitution and as such, a matter 
of public history and a document of ren 
ference. Apart from this report, how- 
ever, we are satisfied in the present case 
from the affidavit of Mr. Mathkar, the 
Starte Committee Report and Deshmukh 
Committee Report that the criterion ad= 
opted by the Government of Maharashtra 
for determining the backwardness of the 
castes in the said list dated October 13, 
1967 as “other backward classes” is their 
social, economic and educational back- 
wardness similar to the backwardness from 
which the scheduled castes and scheduled 
tribes suffer. Hence, Mr. Paranjpe’s 
challenge to the classification as one con- 
travening Art, 15 (1) is futile. Vide 
Shah, J. para 6 in State of Andhra 
Pradesh v. P. Sagar, AIR 1968 SC 1379 
(1380) ead para 4 in Trilokinath Tiku v. 
State of Jammu and Kashmir, AIR 1969 
SC 1; and also Subba Rao, J. (as he then 


' Was) paras 15, 18 and 19 in Chitralekha 


v. State of ‘Mysore, ATR 1964 SC 1823, ' 


~ 19. Mr, Paranipe further . submit+ 
ted that since the rest of the population 
of the State was not concerned with the 
Shivaji and Poona Universities, it was 
illogical to adopt the basis of the pro-= 
portion of these communities to the entire 
population of the whole State in detere 
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mining the bronir uoi of. seats to be Te- 
served: in medical collegés in the areas 
‘fof Shivaji and Poona Universities. We do 
not find anything. illogiċal in it. Reser- 
vation is permitted under Art, 15 (4) for 
the backward classes and, perhaps, there 
is no better basis for “such reservation 
_ {than the proportion. of “the population of 
the backward classes to the whole popula-~ 


tion of the State: It would be totally: un- . 


reasonable to expect the State to take 


a separate census of the backward classes ' 


population. only of the areas of the two 
Universities or' of each of the Universities 
in the whole State. 
Mr. Paranjpe that the. rest of the popula- 
tion of the State is not interested in the 
admissions of the medical colleges at 
these two Universities hastobe rejected 
because the Government .of ‘Maharashtra 


is certainly justified in adopting a uni- . 


form rule of reservation in respect of all 
parts of the State; and if it has adopted 
a uniform rule on the basis of the popu- 
lation, we find nothing in it which ` is 
irrational or is hit by Article 14 or 15. 


20. . Mr. Paranjpe next contended 
that the reservation of the seats -to 
students of these communities -was also 
vitiated by the fact that they were. quali- 
fied to apply for admission even if they 
got 40 per cent marks as against the 
minimum of 45 per cent prescribed for 
other students and there the Govern~ 
ment instead of advancing the backward 
communities was encouraging them to 
be less advanced than the others. This 
argument ignores the very purpose for 
which Article 15 (4) was enacted. The 
backward communities, who are recognis~ 
ed as such, and the scheduled castes and 
scheduled tribes have been suffering 
from social and economic handicaps for 
centuries and one of the ways by which 
their conditions can be ameliorated by 
making students, who get even somewhat 
lower marks, to be eligible for: admission 
to medical colleges; and this must be con- 
sidered as a measure in advancement of 
these backward communities, 


21. Similarly, the contention of 
Mr. Paranjpe that the rule of carrying 
forward the vacant seats in a particular 
group to the groups in the backward 
classes is unworkable, has no merit be- 
cause, in our opinion, Rule 4 (d) is very 
practical and reasonable and easy of ap- 
plication. We do not find any difficulty 
in its working. The said rule is quoted 
above. It is manifest that the four groups 
mentioned in the rule are “socially and 
educationally backward classes of citi- 
” and “scheduled castes and sche- 
duled tribes” and Art, 15 (4) lays down 
that nothing in Art. 15 or in clause (2) of 
Art. 29 shall prevent the State from 
making ‘any special pron for the ad- 
vancement of the said classes, castes and 
tribes. The Government of Maharashtra 


=i S.. G.- Pandit v. State (Vaidya J)? 


The contention of -are to 


-The sub-division into the four groups 


‘ut. [Prs.: 19-23] Bom, 251. 


has made’ such. a:spécial provision in 
Rule 4 (d) for the four groups mentioned 
therein. They: can and are given 
special preferences > under Art. 15 (4). 
Under the rule, 34 per cent, seats are re- 
served: ifor all the four groups together 


-and “within the said 34 per- cent seats, 
' further. special 


provision is made for 
up vacant ‘seats reserved for any 
one or more of the four groups by throw- 


“Ing them open‘to students belonging to 


the’ remaining: groups. All the four 
groups form one category of socially and 
EAA iad backward citizens. They 
be given preference. Therefore 
provision is. made for filling up vacant 
seats among the seats reserved for them. 


made obviously only to allocate the re- 








paratively brighter students in one group 
may not keep out the students of the 
other groups. All. this, in our judgment, 
is permissible under Art, 15 (4) of the 
Constitution of India and consistent with 
Art. 46 which requires the State “to pro- 
mote with special care the educational 
and economic interests of the weaker sec- 
tions of the people, and, in particular, of 
the scheduled castes and scheduled 
tribes”, The petitioner cannot, there- 
fore, challenge Rule 4 (d) on the ground 


‘that after reserving seats for each of 


the groups, it further makes special pro- 
vision for the benefit of these groups by 
throwing open the vacant seats in one 
group for students of other groups or on 
the ground that vacant seats in any of 
the four groups should be thrown open 
to all students on merit without making 
them again available to students belong~ 
ing to the said groups. 


22. Mr. Paranipe relied on a deci~ 
sion of the Supreme Court in P. Rajen- 
dran v. State of Madras, AIR 1968 SC 
1012 and contended that there a district- 
wise selection was struck down as defeat- 
ing the object of getting the best, 
students. But there the object was 
admittedly solely the object of getting the 
best student on merit. In the present case, 
the Govt. has not merely the object of 
getting the best students but also the ob- 
jects of allocating seats between Shivali 
University and Poona University and of 
Teserving seats for scheduled castes, 
scheduled tribes and backward classes. 
In our judgment, therefore, there is 
nothing in the said case which supports 
the argument of Mr. Paranipe that the 
rules framed by the Government of 
Maharashtra for admission to the medi- 
cal colleges for the year 1970-71 offend 
Arts, 14 and 15 of the Constitution. 

23. Mr. Desai, the learned Coun- 
sel for the Government of Maharashtra, 
has brought to our notice a judgment of | 


.252 Bom, [Prs. -1-4] 


Tarkunde, J. in Special Civil Appin. No. 
2767 of 1967 (Bom) where this Court con- 
sidered, inter alia, the ‘validity of the 
rules in force in 1967-68 regarding pool- 
ing of seats in the medical colleges and 
held that there was nothing illegal about 
the pooling of seats and it was. pointed 
out that merely. because some students 
of Poona University who! got more marks 
than the students in: the. Shivaji Uni- 


versity, would be denied an opportunity” 
to join the medical college, the rule of- 


‘allocation cannot: be .challenged on the 
ground of discrimination against the 


Poona University students. We respect- `` 


fully agree with the conclusions arrived 
at there; and Mr. Paranipe has not chal- 
lenged the conclusions arrived at by the 
Division Bench in that case, 

24. So far as the !present petition 
is concerned, we find no substance what- 
soever in the grounds urged in its sup- 
port by Mr. Paranipe and the petition 
must be, therefore, Gammon z 

25. Rule discharged. In the cir- 
cumstances of the case, no order as to 


costs, 
Petition dismissed, 
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Abdul Hussain Shaikh Gulamali 
Jambawalla, Appellant v. M/s. Bombay 
Metal Syndicate, a firm, Respondents. 


A. F. O. D. No. 863 of 1987, D/- 
29-3-1971, against order of P, Kapa- 
Jas City Civil Court at ontas 


dia, 
D/- 16-11-1966. 
Limitation Act (1963), Art. 113 — 
Contract of indemnity — Cause of action 
— When accrues. (X-Ref:— Ss. 22, 23) 
C Contract Act (1872), Ss. 124, 
l 


The ordinary common law cause of 
action on a contract of indemnity arising 
only upon damnification and sufferance 
of loss has not been wiped off by the 
extra cause of action introduced by the 
rulings of Chancery and: Equity Courts 
which vest the promisee: with a right 
to call upon the promisor to carry out 
his obligations by payments to the 
creditors and third parties and/or by 
deposits made in Court jn anticipation 
of the actions and proceedings which 
such creditors and third. parties may 
take against the promisee, (Para 17) 


Thus where a purchaser undertook 
to indemnify a seller against the amount 
of sales tax that may be jlevied and the 
seller was required to pay sales tax, 
it was permissible for him to call upon 





the purchaser to pay the amount 
directly to the authorities concerned. 
DP/EP/C586/72/YPB m 


Abdul. Hussain v, B, M. Syndicate (Desal J.) 


A-LE 
Since on the failure of the purchaser 
the seller paid the amount, the cause 
of action to recover the same arose on 
the date when he paid the amount and 
not on the date when he was ordered 
to pay sales tax. AIR .1967 SC 1315, 
Followed; AIR 1942 Bom 302 and AIR 
1940 Bom 161, Referred to. 
Cases Referred: 
AIR 1967-SC 1315 = (1967) 2 SCR 

312, Shanti Swarup: v. Munshi 

. Singh. 5, 2 
AIR 1942 Bom 302 = 44 Bom LR : 

-703, .Gajanan Moreshwar Me 

- Moreshwar Madan 
AIR 1940 Bom 161 = 42: Bom in 


7,.8 


175, Shankar Nimbaji: v. Lax- 

. man Supdu . ; 
- K. P. Malkani, age Appellant 
Hemendra Shah with V. . Jhaveri, for 
Respondents.’ 


JUDGMENT :— This is an appeal 
on behalf of the original plaintiff from 
the judgment and decree dated Novem- 
ber 16, 1966, of Mr, Judge Kapadia of 
the City Civil Court, Bombay, where~ 
by the learned Judge. tried’ the issue of 
limitation as preliminary issue and 
upon finding that the suit was barred 
by the Law of Limitation dismissed the 
same with costs. 

2. The relevant facts are as fol+ 
lows :— 


3. Between October 11, 1957 and 
January 3, 1958, the plaintiff had sold 
and delivered to the’ defendants certain 
different goods and had also recovered 
the price thereof. In the letter dated 
October 11, 1957, the defendants stat~ 
ed: “In respect of the transactions 
under your invoice x x x x x dated 25th 
September 1957 we do hereby indemnify 


. you against any amount of sales tax 


that may be levied by the authorities 
with or without any guarantee thereof, 
as the case may be, as and when charg- 
ed”. Similar letter of indemnity was 
executed by the defendants on January 
8, 1958. There is no dispute between 
the parties that in respect of the goods 
sold and delivered by the plaintiff to 
the defendants during the above period 
a contract of indemnity in the terms 
contained in the above letters existed. 


4... In connection with the sales 
tax relating to the goods sold by the 
plaintiff to the defendants as mentioned 
above, the sales tax authorities issued 
an order dated February 28, 1963, cal- 
ling upon the defendants (plaintiff ?) to 
pay Rs, 3,101.25 by way of sales tax 
and Rs. 378/- as penalty. The plaintiff 
called upon the defendants to deposit 
the amount of tax and penalty. but the 
defendants failed to do so. An appeal 
filed by the plaintiff was dismissed on 
November 12, 1963. The revisional ap- 
pcan filed by the plaintiff was dis~ 





1972 


missed . În July 1963.. Prior to the in- 

stitution of the above appeal, between 

April 27, and July- 1, 1963, the plain- 

tiff deposited the aggregate sum of 

Rs, 3,479.25 with the sales tax- autho- 

rities. To. recover that - amount the 
(contd. on. col, 2) - 


Abdul Hussain v, B. M. Syndicate (Desaf J.) 


Schedule. 


[Prs. 4-7] Bom. 253 


plaintiff filed the present suit on April 
13, 1966. The parties were agreed- be- 
fore the learned Judge below that the 
claim in suit was governed by the 
provisions in Article 113 in the Sche- 
dule to-.the Limitation Act of 1963 
which runs as follows :— A 


"118. Any suit for which no period of limitation three years. When the right to sue accrues 


is provided elsewhere 


Relying upon certain observations of 
Chagia J. (as he then was) in the case 
of Gajanan Moreshwar v. Moreshwar 
Madan, 44 Bom LR 703 = (AIR 1942 
Bom 302), the learned Judge below held 
that in the present case the right to sue 
bad accrued in favour of the plaintiff 
when ‘the order dated February 28, 1963, 
and/or levying sales tax and 
penalty was issued. As three years’ 
expired from that date 
prior to the date of the institution of 
the suit, he held that the suit was bar- 
red and dismissed the same, 

5. Mr, Malkani for the’ plaintiff 
has submitted that the above finding 
of the learned Judge is contrary to the 
decision of the Supreme Court in the 
case of Shanti Swarup v. Munshi Singh, 
AIR 1967 SC 1315. The effect of the 
observations of the Supreme Court in 
this case, according to Mr, Malkani, was 
such that in the present case the right 
to sue on the contracts of indemnity 
between the parties should be held to 
have accrued to the plaintiff only upon 
the plaintiff being damnified and suf- 
fering loss of the sum of Rs. 3,479.25 
by deposit and payment thereof between 
April 27 and July 1, 1963. He, there- 
fore, submitted that the suit that was 
filed before expiry of three years from 
April 27, 1963, was within the prescrib- 
ed period of three years and was not 
barred by the Law of Limitation. 


6. Mr. Jhaveri for the defendants 
has submitted that on a true construc- 
tion of the contracts of indemnity con- 
tained in the two letters mentioned 
above, the plaintiff became entitled to 
be indemnified immediately upon the 
levy of the sales tax and penalty. The 
levy was made by the order dated Feb- 
ruary 28, 1963. In fact, in accordance 
with the contracts of indemnity, the 
plaintiff had called upon the defendants 
to deposit the amount of the tax and the 
penalty. The true construction of the con- 
tracts of indemnity was that the right to 
sue accrued in favour of the plaintiff im- 
mediately upon the plaintiff receiving 
the order dated February 28, 1963. In 
this connection, he relied upon the ob- 
servations of Chagla, J., in the above- 
referred case. 

7. Now, in connection with the 
phrase “right to sue accrues” that ap- 
pears in the third column of Art. 113, 
one may refer to the contents of Sec~ 





tions 22 and 23 of the Act which ¥elate 
to continuing breaches and torts and 
suits for compensation for acts not 
actionable without special damage 
Without quoting the contents of these 
sectiong it is sufficient to state that ‘the 
Law of Limitation has recognised that 
liabilities for payments of damages and/ 
or compensation may continue to ac- 
crue from day to day newly in respect 
of continuing breaches of contracts and 
torts, One illustration of a cause of 
action which may continue to come into 
existence under a contract from time 
to time and day to day will be a nega- 
tive covenant agreed to between pur- 
chasers and sellers in deeds of convey- 
ances and between lessors and lessees 
in the deeds of leases, But this is not the 
subject in which it is necessary to in- 
dulge too deep. It is sufficient to state 
that. a contract of indemnity may be 
such as may give rise to two and dif- 
ferent sorts of claims which may be 
enforceable in a Court of law. The 
ordinary common law cause of action 
on a contract of indemnity did not arise 
at any date prior to dammnification and/ 
or loss that the plaintiff suffered. In 
other words the cause of action arose 
only if and when the plaintiff was 
damnified and suffered losses. Now, it 
is true that this view of the nature of 
contracts of indemnity was by the 
Chancery and/or Equity Courts  con-|' 
sidered very harsh and not sufficient to 
carry out the entire and true purpose 
of such contracts. The common law was 
by rulings of Chancery and Equity 
Courts amended and it was held that 
the promisee in a contract of indemnity 
was entitled to additional and extra 
cause of action vesting him with a 
right to call upon the promisor to carry 
out his obligations by payments to the 
creditors and third parties and/or by 
deposits made in Court in anticipation 
of the actions and proceedings which 
such creditors and third parties may 
take against the promisee in the indem- 
nity contract. The effect of the find- 
ings made by the learned Judge below 
is that the above additional relief which 
is afforded to a promisee in an indem- 
nity contract by Law established under 
rulings of the Chancery and Equity 
Courts was sufficient to make a finding 
that the cause of action which would 
have accrued to such promisee only 








upon being damnified ‘and suffering . Joss 
as originally at common law was not a 
[separate cause of: action. It appears 
to` me that: in spite of the discussion 
Yeontained in the case’ of 44 Bom LR 
703 = (AIR. 1942 Bom 302) there is no 
justification in. -holding against the 
\plaintiff-indémnified promisee. that a 


_|fresh cause of action does not accrue ` 
_ to him under the same contract of in-` 
- fdemnity when. he is in fact damnified 


and/or suffers loss. It is true that by 
the law of indemnity as amended by 
‘ithe rulings of. the Chancery and .Equity 
Courts, promisee in an indemnity . con- 
tract: would have a cause of action to 
claim relief of directions that the pro- 
misor do make payment to the third 
party creditor so that in fact the promi- 
sor (promisee ?) is. never damnified. It 
is true that in this very connection the 
promisee may claim relief of deposit of 
the relevant amount inj a Court of law 
so that the promisee can have the de- 
posited money in hand for payment to 
the third party creditor, -This is a new 
cause of action created by the rulings 
of the Chancery Courts.. This has not 
wiped off the common law cause of 
action vested in a promisee ‘under ‘an 
indemnity’ contract for! enforcement of 
obligation on the indemnity contract it- 
self by seeking a direct decree against 
the promisee (promisor?). To such de- 
cree he was entitled at common law 
only upon -damnification and sufferance 
of loss. This cause of action arises only 
upon damnification and, sufferance of 
loss. ` The observations made above are 
in consonance: with the' observations: of 
the Supreme Court in the case of AIR 
1967 SC 1315 where in paragraph 5, 
Their Lordships observed :— 

“The vendees, in the present case, 
covenanted to the vendors not only 
to purchase the property mentioned’ in 
the sale deed but also,to relieve the 
vendors from the liability of the mort- 
gages, and in that sense there was an 
implied contract to indemnify the ven- 
dors. The cause of action in such a 
case arises when the ‘plaintiff-vendors 
are actually damnified. The mere fact 
that a mortgage decree has been ob- 
tained against the plaintiff is not suffi- 
clent to put the statute in motion. In 
other words, the statute’ runs not when 
the event happens which caused the 
loss but on the actual ification.” 


8. In view of the! above observa- 
tions of the Supreme Court, do not 
deem it necessary to discuss the obser- 
vations of Chagla, J., in' the case of 44 
Bom LR 703 = (AIR 1942: Bom 302) men- 
tioned above as also the contrary state- 
ments of law contained in the judg- 


ment of Lokur, J. in the case of Shan- 


kar Nimbaji v. Laxman Supdu, 42 Bom 
LR 175 = (AIR 1940 Bom 161), which 


‘Bibi Batool v. City Civil Cour? = '"- 


ALE 


both -cases are referréd to in the judg- 
ment of the learned Judge. In m 
view, on‘a true construction of the con-|- 
tracts of indemnity admitted betwee 
the parties, it was permissible -for 









afforded by rulings ‘of Courts of Equity. 
It was, however, . permissible for 
plaintiff to wait and’ institute the pre- 
sent suit on the basis of the original 
cause of action arising at common law 
upon damnification -and 
loss. The 


which he was entitled to be indemni- 
fied when he made. payments between 
April 27 and July 1. 1963. 


the date of the above period and 
cordingly within the...time 
by. Article 113. 

9, In the result, the finding of 
the learned Judge on the question of 
limitation is set aside. The decree dis- 
missing the. suit is set aside. The suit 
is referred back. to the trial Court for 
further disposal according to law. The 
defendants will pay costs of this appeal. 

Order accordingly, 


ac- 
prescribed 
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MODY AND CHANDRACHUD, JJ. 
Bibi Batool and others, Petitioners 
v. The Principal Judge, City Civil Court, 
Bombay and others, Opponents. 
Special Civil Appln. Nos, 1116, 1138 
of 1966 and O. S. Misc, Petn. No. 478 of 
1966, D/- 23-8-1967. . . 


(A) Bombay ~ Municipal Corporation 
Act (3 of 1888), S. 105-B and Chap. V-A 
— As amended by Maharashtra Act 14 of 
1961 — Constitutionality — Section 105-B 
and provisions of Chap, V-A do not vio- 
late Art. 14 of the Constitution and are 
valid. (Paras 43, 44) 


(B) Constitution of India, Art. 14 
— Legislation vesting discretion in autho- 
rity — Guiding principles to test its con- 
stitutionality' under Art. 14. 
(Paras 26, 27, 43) 
` (A+B) When a legislation vests dis~ 
cretion in the nature of'an option in an 
authority it would not amount to dis- 
crimination if there exist principles 
which would guide that authority in the 
exercise of its discretion. Such guiding 
principles may be specifically stated in 
the Act itself or they can be gathered 
from the various provisions of that Act, 
including its title and preamble or even. 


BP/BP/A899/72/KSB 
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from the statement of objects and rea~ 
sons of the Act. Such guiding principles 
may also be yielded. by the: surrounding 
circumstances which existed at the date 
of the legislation and which occasioned 
the legislation. Such surrounding cir- 
cumstances may be gathered from facts 
of which the Court itself can take judi- 
cial notice or from evidence in the form 
of affidavits. The opinion of the State 


Government, however, cannot be said tọ- 


form part of the surrounding circum- 
stances. It cannot, therefore, be legiti- 
mately referred to for this. purpose. 


(Paras 26, 27) 


The classification of.tenants into ten- 
ants of corporation premises and tenants 
of non-corporation premises in S. 105-B 
is based on justifiable reason and such 
classification has rational nexus with the 
object and policy of the Bombay Act 
which introduced Chap. V-A. AIR 1967 
SC 1581, Applied. - (Para 17) 


Section 105-B gives to the commis~. 


sioner a discretion or option to select one 
out of the two procedures for recovery of 
corporation premises, viz. (1) under 
Chapter V-A which ig quasi.fudicial and 
(ii) under the general law through ordi- 
mary courts. But there are no princi- 
ples to guide the Commissioner in the ex- 
ercise of his discretion to resort to one 
or the other of the two procedures and 
to pick and choose between occupiers and 
occupiers of corporation premises. 


(Para 28). 


The test to judge whether a remedy 
is more drastic than another or not is 
whether one remedy is substantially dif- 
ferent from the other from the point of 
view of the incidence of prejudice which 
may be caused to the parties against 
whom the proceedings may result in such 


orders, (Para 29) 
The two procedures *Avallable are, 
however, substantially ar and, there- 


fore, the procedure under Chap. V-A is 
not more drastic or more prejudicial than 


the ordinary procedure to be followed in~ 


the ordinary courts of law.. (Para 42) 


The principle to be applied in such 
cases is that when there is an option to 
pick and choose, the existence of both 


the factors, namely the’ element of the. 


special procedure being more drastic and 
the element of lack of ‘guidance, would 


make the legislation void and violative of 


Art. 14. But if either of them is -absent, 
so far as the legislation itself is con- 


oe it would ‘not be violative of Arti- 


cle 14, f (Para 43) 


Though there` is a lack of guiding 
principles as the p procedures avail- 
able under Chap. V-A are substantially 
similar there is no denial of equality and 
the impugned provisions do not violate 
Art, 14, Case law discussed... 

(Paras 43, 44} 


Bibi Batool v. City Civil Court 
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(C) Precedents — - Binding effect of 
a decision — Does not depend upon whe- 


` ther a particular argument was consider- 


ed or not; provided that the point with 
reference to- which an argument was sub-- 
sequently raised was actually decided — 
(X-Ref:— Civil P. C. (1908), Pre.). AIR 
1963 SC 151, Rel. on. (Para 15) 


(D) Precedents -—— Decision based 
upon two or more independent reasons 
each of which sufficient to justify final 
conclusion and decision based on cumula- 
tive effect of decision on several points— 
Distinction between as to binding effect 
of — (X-Ref:— Civil P. C. (1908), Pre.). 


Where a decision has been reached 
for two independent reasons, either of 
which taken individually was sufficient 
by itself to justify the final conclusion, 
it cannot be urged that the decision on 
one of the reasons is the only or main 
factor leading to the conclusion and the 
decision’ Pa the other is in the nature of 
obiter. In that class of cases the deci- 
sion on each of the two points being 
capable of leading to the conclusion 
actually reached in that case would lay 
down a ratio and such ratio on each of 
the two points would be binding on any 
lower court. In the other class of cases 
would fall a final conclusion arrived at 
as a result of the decisions on -several 
points, the conclusion being based on the 
cumulative effect of the decisions on each 
of those points in that case. The final 
conclusion would in that class of cases 
rest on the cumulative support of the - 
decisions on each of the points and such 
a conclusion would serye as a precedent 
and be of binding effect only in those 
cases where all such reasons cumulative- 
ly exist, but in cases where any of those 
reasons jis absent, though the other rea- 
sons be present it would be open to the 
Court to assess the effect of the absence 
of any particular reason or reasons and 
after assigning due effect to them to 
reach its own conclusion, > (Para 43) 


Cases Referred: Chronological Paras 
AIR 1967 SC 122 = (1966) Supp 
SCR 401, State of J. & K. v. 
Bakshi Gulam Mohomed 
AIR 1967 SC 361 = (1967) 1 SCR 
739, Bharat Barrel and Drum 
Mfg. Co. v. L. K. Bose 
AIR 1967 SC 1581 = Civil Appeal 
No, 1101 of 1965, D/~ 4-4-1967, 
Northern India Caters (P) Lid, 
v. State of Punjab 11, 17, 25 
AIR 1967 SC 1895 = Civil Appeals 
Nos, 526, 527 and 529 of 1966, 
D/- 10-4-1967, M/s. Devi Das 
i Krishnan v. State of Pun- 
ja 
AIR 1966 SC 282 = (1965) 2 SCR 
453, Calcutta: D Dock Labour Board 
vV. Jaffar Imam 





256 Bom, [Pr. 1] 


AIR 1965 SC 247 = 1965-1 Cri LJ 
236, Ram Sarup v. Union of 
In 


- 344, Workmen of 
Ltd. v. B. L, and Co, Lid. 

ATR 1964 SC 914 = (1964) 1 Lab 
LJ 12, Associated Cement Staff 
a v. Associated Cement Co. 


L 
AIR 1963 SC 151 = (1963) 2 SCR 
774, Somawanti v.' State of 
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MODY, J.:— Orders of eviction have 
been passed against the petitioners in 
these three petitions in respect of “cor- 
poration premises” under the special pro~ 
visions contained in Chap. V-A of the 
Bombay Municipal Corporation Act, 1888. 
The petitioners in two of the three peti- 


‘tions have fled their petitions under 


Art. 227 of the Constitution of India and 
the petitioner in the petition has 
filed its petition under Art, 226 challeng~ 
ing the validity of the order of eviction 
passed against éach of them. Various 
grounds have been taken in each of the 
three petitions in support of the chal- 
lenge, but all the three petitions raise one 
common question which is a question of 
law, The common question is whether 
the provisions of Chapter V-A of the 
Bombay Municipal Corporation Act, and 
particularly Section 105-B thereof, violate 
Arts. 14 and 19 (1) ( and (g) of the 
Constitution and are therefore void. 
Counsel in all the three. petitions stated 
that they were agreed that the above 
question be tried as a preliminary point 
in all these- three matters as a common 
question. and that only thereafter each 
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of the three matters be dealt with sepa- 
rately if and to the extent it may be 
necessary. 

2. The provisions of Chapter V-A 
were introduced in the Bombay Munici- 
pal Corporation Act by a Maharashtra 
Act, being Act No. XIV of 1961, as an 
amendment to the main Act: Sec. 105-A 
contains the definitions of ‘“Commis- 
sioner”, “corporation premises” and “un- 
authorised occupation in relation to any 
corporation premises”. These definitions 
are not material for the purpose of this 
case. Section 105-B contains six sub- 
sections all of which are not relevant. 
Sub-sections (1) and (2) are very. mate- 
rial and they read as follows:— 

*105-B. (1) Where the Commissioner 
fis satisfied— 

(a) that the person authorised to oc- 
cupy any Corporation premises has. whe~ 
ther before or after the commencement 
of the Bombay Municipal Corporation 
{Amendment) Act, 1960,— 

(i) not paid for a period of more than 
fwo months, the rent or taxes lawfully 
ue from him in respect of such premises; or 

(ii) sub-let, contrary to the terms or 
conditions of his occupation, the whole or 
any part of such premises; or 

(iii) committed, or is committing, 
such acts of waste as are likely to dimi- 
nish materially the value or impair sub- 
stantially the utility, of the premises; or 

(iv) otherwise acted in contravention 
of any of the terms, express or implied, 
under which he is authorised to occupy 
such premises; 

(b) that any person isin unauthoris- 
ed occupation of any corporation premises; 

(c) that any corporation premises in 
the occupation of any person are requir- 
ed by the corporation in the public in- 
terest, the Commissioner may notwith- 
standing anything contained in any law 
for the time being in force. by notice (serv- 
ed by post or by affixing a copy of it on 
the outer door or some other conspicuous 
part of such premises.. or in such other 
manner as may be provided for by regula- 
fions. order that that person. as well as any 
other person who may be in occupation of 
the whole or any part of the premises, 
shall vacate them within one month of 
the date of the service of the notice. 

(2) Before an order under sub-sec- 
Mion (1) is made against any person. the 
Commissioner shall issue, in the manner 
hereinafter provided, a notice in writing 
calling upon all persons concerned to 
show cause : why an order of eviction 
should not be made. 

The notice shall,— 

(a) specify the grounds on which the 
order of eviction is proposed to be made 


(b) require all persons concerned, 
that is to say, all persons who are or 
may be in occupation of, or claim interest 

1972 Bom./17 IX G—21 : 


Court (Mody J}  [Prs. 1-5] Bom. 257 


in. the corporation premises to show cause 
against the proposed order, onor before 
such date as isspecified in the notice. 
If such person makes an application to 
the Commissioner for the extension of 
the period specified inf the notice, the 
Commissioner may grant the same on 
such terms as to payment and recovery 
of the amount claimed in the notice, as 
he deems fit. 

Any written statement put in by any 
person and documents produced, in pur- 
suance of the notice, shall be filed with 
the record of the case, and such person 
shall be entitled to appear before the 
Commissioner by Advocate, attorney or 
pleader, 

The notice to be served under this 
sub-section shall be served in the manner 
provided for the service of a notice 
under sub-section (1); and thereupon the 
notice shall be deemed to have been duly 
given to all persons concerned.” 

3. These provisions indicate that 
the Commissioner is to be satisfied as 
mentioned therein at two stages, the 
first stage is before he issues a show 
cause notice and the second is before he 
makes his final order of eviction. 

The first satisfaction is a mere prima 
facie satisfaction, arrived at ex parte, on 
such material as is then placed before 

The only purpose or object for 
providing for such satisfaction is to pre- 
vent him from issuing a show cause 
notice wantonly or out of caprice. 
The final satisfaction however is to be 
reached after duly considering all the 
material placed before him as a result 
of the inquiry held by him after notice 
to the occupier of corporation premises 
concerned. In the decision of this case 
before us what is material is this final 
satisfaction and it is this final satisfac- 
tion to which reference will be made in 
this judgment. 

4. Sub-section (3) of S. 105-B em- 
powers the Commissioner to evict a per- 
son who refuses or fails to comply with 
an order made under sub-s, (1). Sub-s. (6) 
empowers the Commissioner to cancel an 
order made by him under sub-s. (1) if the 
person against whom the order has been 
made. vacates the premises or complies 
with certain terms of the order as more 
specifically mentioned in sub-s. (6). 

5. Section 105-E reads as under: 

“The Commissioner shall, for the 
purpose of holding any Enquiry under 
this Act, have the same powers as are 
vested in a civil court under the Code 
of Civil Procedure. 1908. when trving a 
suit. in respect of the following matters 
namely:— 

(a) summoning and enforcing the at- 
tendance of any persOn and examining 
him on oath; 

(b) requiring the discovery and pro~ 
duction of documents; 
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(c) any other matter which may be 
prescribed by regulations made under 
Section 105-H”, 


6. Sub-section (1) of S. 105-F pro- 
vides that an appeal shall lie from every 
order of the Commissioner made in res- 
pect of any corporation premises, under 
Section 105-B or S. 105-C, to an appel- 
late officer who shall be the Principal 
Judge of the City Civil Court of Bombay 
or such other judicial officer in Greater 
Bombay of not less than ten years’ stand- 
ing, as the principal Judge may desig- 
nate in this behalf. Sub-section (2) pro- 
vides a period of thirty days for filing an 
appeal from an order under Sec. 105-B 
or S. 105-C; the period to be calculated 
as mentioned in that sub-section. The 
proviso to that sub-section empowers the 
appellate officer to entertain the appeal 
after the expiry of the said period of 
thirty days if he is satisfied that the ap- 
pellant was prevented by sufficient cause 
from filing the appeal in time. Sub- 
section (4) provides that every appeal 
shall be disposed of by the appellate 
officer as expeditiously as possible. 

ve Section 105-G provides that 
save as otherwise expressly provided in 
this Chapter, every order made by the 
Commissioner or the appellate officer 
under that Chapter shall be final, and 
shall not be called in question in any 
original suit, application or execution 
proceeding. 


8. Although the common question 
relates to a challenge under Art. 19 (1Y 
(£) & (g), no contention has been advanc- 
ed in respect of the same. The contention 
about the violation of Art, 14 has been 
pressed. In support of the contention 
that Section 105-B violates Art. 14, two 
main contentions Have been urged. The 
first contention is that Section 105B 
differentiates between persons in posses- 
sion or occupation of corporation pre~ 
mises and persons in possession or oc- 
cupation of non-corporation premises, 
that is to say. premises other than the 
Corporation premises, and that there is 
no valid basis for making such differen- 
tiation. The second contention is that? 
even assuming that there is a valid basis 
for making such differentiation, there is 
discrimination inter se, i.e., within the 
class of persons in possession or occupa- 
tion of corporation premises because of 
three reasons. The first reason is that 
Section 105-B gave to the Commissioner 
a discretion or option to select one ouf 
of two procedures for recovery of cor- 
poration premises, the two procedures 
being the one under Chap, V-A and the 
other under the general law through ordi- 
nary courts, the two procedures being 
alternative and not substitutive. The 
second reason is that the procedure for 
recovery of corporation premises under 
Chap. V-A is more drastic and more pre-~ 
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judicial than that under the general law, 
And the third reason is that the discre- 
tion so given to the Commissioner is an 
unguided and unfettered discretion of an 
executive officer, 

9. As regards the first contention, 
Mr, Setalvad, the learned Counsel for 
the State, contended that a differentiation 
has been made between persons in pos- 
session and occupation of corporation 
premises on the one hand and persons in 
possession and occupation of non-corpora~ 
tion premises on the other, but that the 
differentiation has been made on a valid 
basis, the classification having been valid- 
ly made. As regards the second conten~ 
tion he did not dispute the first reason 
stated by Mr. Sorabji, the learned Coun- 
sel for some of the petitioners. He, how~ 
ever, disputed the second and the third 
reasons. As regards the second reason 
he contended that the alternative pro~ 
cedure under Chap, V-A is not more 
drastic or more prejudicial to the person 
against whom it is adopted as compared 
with the procedure under the general 
law and followed in the ordinary courts 
of law. As regards the third reason he 
contended that the discretion given to 
the Commissioner is not unguided or un- 
fettered. He contended that the object 
and purpose of introducing Chap, V-A by 
the Maharashtra Act XIV of 1961 and 
the policy underlying the provisions of 
Chap. V-A is to provide for speedier re- 
covery of corporation premises and thaf 
the policy furnishes guidance to the 
Commissioner in the exercise of his dise- 
retion in selecting one out of the two 
procedures. He contended that the ob- 
ject and policy is disclosed by the provi- 
sions of Chap, V-A itself, the Statement 
of Objects and Reasons in connection with 
the Maharashtra Act XIV of 1961 and 
the affidavit in reply filed on -behalf of 
the State. He contended that in view 
of this object and policy a condition must 
be read as it were under Section 105-B 
to the effect that the Commissioner shall 
adopt the special procedure under Chap- 
ter V-A if. he is satisfied that speedier 
recovery of Corporation premises fs 
necessary in a particular case. 

10. The provisions of.Chap, V-A 
clearly show — and it is not at all dis» 
puted before us — that the special pro- 
cedure provided for under Chap. V-A is ` 
a quasi-judicial and principles of natural 
justice would apply to it. 

11. In the case of the Northern 
India Caterers Private Ltd. v. State of 


Punjab, being Civil Appeal No. 1101 of 


965, which was decided by the Supreme 
Court bv its Judgment dated 4-4-1967 = 
(reported in AIR 1967 SC 1581), which 
Judgment is not yet reported, Section 5 
of the Punjab Public Premises and Land 
(Eviction and Rent Recovery) Acf, 
XXXI of 1959, was held to be violative 
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of Art. 14. The petitioners before us 
contend that material provisions of the 
Punjab Act are substantially similar to 
those of Chapter VA and that therefore 
we must hold that Section 105-B also 
violates Article 14 and is therefore 
void. It is really because of that judg- 
ment that the above common question 
fs being tried by us as a preliminary 
point. For arriving at‘’a correct as- 
sessment of the effect of that Supreme 
Court Judgment in deciding the point 
raised before us it is necessary to first 
refer to the material provisions of the 
Punjab Act. 


12. The preamble of the Punjab 
Act states that it was passed to provide 
for eviction of unauthorised occupants 
from public premises and for certain 
incidental matters. Section 2 (e) de 
fines “public premises” and, briefly 
stated, they mean premises belonging 
to the State Government, District Board. 
Municipal Committee, notified area 
committee or panchayat. Section 3 pro- 
vides that a person shall be deemed to 


be in unauthorised occupation of any 
public premises if he falls within the 
various categories mentioned in that 


section. A comparison of Section 3 .of 
the Punjab Act and Section 105-B, sub- 
section (1), of the Bombay Act shows 
that their provisions are similar in all 
material respects. As a matter of fact, 
there is no dispute that they are mate- 
rially similar. Section 4 provides that 
if the Collector is of opinion that any 
person is in unauthorised occupation of 
public premises and that he should be 
evicted, he shall issue a notice in writ- 
ing calling upon such person to show 
cause why an order of eviction should 
not be made against him and that the 
notice shall specify the grounds on 
which the order of eviction is proposed 
to be made and require all persons con- 
cerned to show cause against the pro- 
posed order within the time specified 
in the section. The provisions of sub- 
sections (1) and (2) of Section 4 of the 
Punjab Act are materially similar to 
those of sub-section (2) of Section 105-B 
of the Bombay Act. Section 5 of the 
Punjab Act provides that if, after con- 
sidering the cause, if any, shown and 
_the evidence produced by such person 
and after giving a reasonable op 
portunity of being heard, the Collector 
is satisfied that the public premises are 
fm unauthorised occupation, he may 
make an order of eviction for reasons 
to be recorded therein. This provision 
in the Punjab Act is materially similar 
to the corresponding provision contain- 
ed in the Bombay Act, there being a 


flew minor differences, For example, 
the words “for reasons to be recorded 
therein” occurring in the Punjab Act 


do not find place in the Bombay Act. 
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Sub-section (2) of Section 5 and sub- 
sections (1) and (2) of Section 6 and 
Section 7 of the Punjab Act material- 
ly correspond to sub-sections (3). (4) 


and (5) of Section 105-B and Sec- 
tion 105-C of the Bombay Act. The 
provisions of Section 8 of the Punjab 


Act are identical with those of Sec- 
tion 105-E of the Bombay Act. Sec- 
tion 9 of the Punjab Act provides for 
an appeal to the Commissioner from 
every order of the Collector made under 
Section 5 or Section 7. The other provi- 
sions about appeal contained in Sec- 
tion 9 of the Punjab Act are material- 
ly similar to the corresponding provi- 
sions contained in Section 105-F of the 
Bombay Act. The provisions of Sec- 
tions 10 and 12 of the Punjab Act are 
materially similar to those of Sec- 
tions 105-G and 105-H of the Bombay 
Act. Section 11 of the Punjab Act pro- 
vides for protection of action taken in 
good faith under that Act. The provi- 
sions of that section are not material 
to the question which arises before us. 

13. A comparison of the provi- 
sions of the two Acts show that a 
material difference exists between them 
only on two points. Sub-section (2) of 
Section 105-B specifically provides that 
the person against whom the proceed- 
ings are taken under that section shall 
be entitled to appear before the Col- 
lector by advocate, attorney or pleader. 
There is no such specific provision in 
the Punjab Act. The other point is 
that the Punjab Act provides for an 
appeal against the order of the Collec- 
tor to the Commissioner who also is 
an executive officer, whereas Sec. 105-F 
provides for an appeal against the order 
of the Municipal Commissioner to a 
judicial officer. The judicial officer pro- 
vided for is a senior and experienced 
judicial officer because the section pro- 
vides that the appeal shall lie to the 
Principal Judge of the City Civil Court 
of Bombay or such other judicial offi- 
cer in Greater Bombay of not Jess than 
ten years’ standing as the Principal 
Judge may designate. 


14, The said Northern India case 
was heard by a Bench of five Judges 
of the Supreme Court and decided by 
a majority of three Judges who held 
Section 5 to be void. We will refer to 
the Judgment of the majority delivered 
by Shelat, J. The Judgment shows that 
fn, that case contentions similar to the 
two contentions raised before us of 
discrimination by classification and of 
discretion inter se the class of persons 
similarly situated were urged. Because 
of the rival contentions urged before 
us about the effect of that Judgment 
on the point to be decided by us, it is 
necessary to refer to that judgment in 
some detail, The Judgment first refers 
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to the Statement of Objects and Rea- 
sons. It states that the objects and 
reasons for the enactment of the Pun- 
jab Act were that there was no provi- 
sion in the Land Revenue Code or in 
any other Act providing for summary 
removal of unauthorised encroachments 
or occupation of Government, Nazul 
and other specified properties that the 
only procedure available to Governmént 
was to sue the party concerned in a 
Civil Court which was a cumbersome 
procedure involving delay and that 
` therefore to keep all Government own- 
ed lands free from encroachments and 
unlawful possessions it was necessary 
to provide a speedy machinery. The 
Judgment then refers to the various 
provisions of the Act to which we have 
already referred. It then considers the 
contention urged in that case that the 
special provisions for eviction under 
the Punjab Act impliedly repealed the 
Government’s ordinary remedy for evic- 
tion under the ordinary law and nega~ 
tives it. There is no such contention 
before us. It then considers the con- 
tention which was of the nature of the 
first contention before us as to whether 


the classification between public pre- 
mises and other than public premises 
was valid. In so doing the Judgment, 


refers to the Statement of Objects and 
Reasons as indicating that the Act was 
passed, inter alia, to provide a speedier 
machinery for eviction of unauthorised 
occupants from public . properties as 
against lengthy proceedings under the 
ordinary law of eviction involving de- 
lay. In discussing this point about 
classification the Judgment uses phrases 
and words like “It is possible to say” 
and “Assuming” which would show that 
the statements in the Judgments were 
made as an expression of only a prima 
facie opinion that the differentiation 
and classification was valid but without 
expressly so deciding it. The Judgment 
indicates that it was the prima facie 
opinion of the Supreme Court that the 
segregation of tenants of public proper- 
ties and premises from the tenants of 
private properties was based on justifi- 
able reason and that such segregation 
had a rational nexus with the object 
and policy of the Act. The Judgment 
then proceeds to consider the second 
head of attack on the ground of dis- 
crimination inter se the tenants and 
occupants of Government premises. 
The Judgment considers certain previ- 
ous Judgments of the Supreme Court 
and states that the principle which 
emerges from those decisions is that 
discrimination would result if there are 
two available procedures one more dras- 
tic or prejudicial to the party concern- 
ed than the other and which can be 
applied at the arbitrary will of the au- 
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thority entrusted with such discretion, 
The Judgment holds, firstly, that under 
Section 5 of the Punjab Act the Collec- 
tor has a discretion or option to select 
one of two remedies, the one being 
under the Code of Civil Procedure and 
the other being under Section 5. Second- 
ly, the Judgment then reaches a con- 
clusion that the remedy provided under 
Sections 4 and 5 was more drastic than 
that of the ordinary remedy under the 
Code of Civil Procedure. We reproduce 
the words material in this connection :— 
“There can be no doubt that if the 
Collector were to proceed under Sec- 
tions 4 and 5, the remedy is drastic, for 
a mere opinion by him that a person 
is in unauthorised occupation authorises 
him to issue a show cause notice and 
his satisfacation under Section 5 is suffi- 
cient for him to pass an order of evic+ 
tion and then to recover under Sec- 
tion 7 rent in arrears: and damages 
which he may assess in respect of such 
premises as arrears of land revenue” and. 
“The procedure under Section 5 is 
obviously more drastic and prejudicial 
than the one under the Civil Procedure 
Code where the litigant can get the 
benefit of a trial by an ordinary court 
dealing with the ordinary law of ‘the 
land with the right of appeal, revision, 
etc. as against the person who is pro- 
ceeded against under Section 5 of the 
Act as his case would be disposed of 
by an executive officer of the Govern- 
ment, whose decision rests on his mere 
satisfaction, subject no doubt to an 
appeal, but before another executive 
officer, viz., the Commissioner.” 
The Judgment also reaches the third 
conclusion that Section 5 does not lay 
down any guiding principle or policy. 
under which the Collector has to de- 
cide in which cases he should follow 
one or the other procedure and, there- 
fore, the choice is entirely left to his 
arbitrary will It also finds in ‘that 


connection that there can be no doubt. 


that Section 5 confers an additional re- 
medy over and above the remedy by 
way of suit and that by providing two 
alternative remedies to the Government 
and leaving it to the unguided discre« 
tion of the Collector to resort to one 
or the other and to pick and choose 
some of those in occupation of public 
properties and premises for the appli- 
cation of the more drastic procedure 
under Section 5, that section has lent 
itself open to the charge of discrimina- 
tion and as being violative of Art, 14. 
The Judgment, in consequence, declared 
Section 5 to be void as it manifestly 
violated the right of equality guaranteed 
by Article 14. 

15. Mr. Sorabji once contended 
that the Supreme Court Judgment is 
“binding” on us. Now we are not deal- 
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ing with the Punjab Act, but with an- 
other piece of legislation. This case, 
therefore, necessitates an examination 
of the provisions of the Bombay Legis- 
lation, an examination whether the pro- 
cedure under Chapter V-A is more dras~ 
tic, an examination of what the object 
and policy of the Bombay legislation is 
and whether it furnishes any guidance 
for the exercise of a discretion by the 
Commissioner and then consider what 
is the effect of the decision in the case 
of the Northern India Caterers on the 
contentions before us relating to the 
Bombay legislation. As we are con- 
sidering a piece of legislation different 
from that considered by the Supreme 
Court, it would be the ratio and reason- 
ing of the Supreme Court Judgment 
which would be binding on us. We 
must, therefore, examine the provisions 
of the Bombay Legislation and ascer~ 
tain whether the provisions of the two 
pieces of legislation are identical or 
similar or in any way different. If 
there is no material difference, we would 
be bound by the Supreme Court Judg- 
ment and must hold the Bombay legisla- 
tion void by way of analogy. If. however. 
there is any material difference we will 
have to consider to what extent. if at all 
it will affect the application of the ratio 
and reasoning of the Judgment in the 
case of the Northern India Caterers to 
the case before us. Mr. Sorabii invited 
our attention to the decision in three 
cases in support of his contention that 
under Article 14 of the Constitution the 
law declared by the Supreme Court is 
binding on the High Courts even if some 
aspect or some argument has not been 
considered by the Supreme Court. The 
three Judgments he referred to were in 
Sharda Prasad v. A. G.-of Uttar Pradesh. 
AIR 1955 All 496. Commr. of Income-tax 
v. Man Mal Uttam Chand. (1961) 42 ITR 
203 (All) and Somawanti v. State of Pun- 
jab, AIR 1963 SC 151. 


As the last Judgment is that of the 
Supreme Court it is not necessary to refer 
to the two earlier Judgments which are 
of the High Courts. The Judgment of the 
Supreme Court in Somawanti’s case. AIR 
1963 SC 151 lays down that the binding 
effect of a decision does not depend upon 
whether a particular argument was con- 
sidered or not provided that the point 
with reference to which an argument was 
subsequently advanced was actually de- 
cided. We will bear this principle in mind 
and refer to it at the appropriate time 
when that point arises during the course 
of our Judgement. 

16 The Bombay Rents. Hotel and 
Lodging House Rates Control Act. being 
Act 57 of 1947. gives special protection to 
tenants, inter alia. of premises situated 
within the area of Greater Bombay. Sec-« 
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tion 4 of that Act, however. excludes the 
application of its provisions to any pre~ 
mises belonging inter alia, to a local autho- 
rity. which would include the Bombay 
Municipal Corporation. Im the case of 
Baburao Shantaram More v. Bombay 
Housing Board 1954 SCR 572 = (AIR 
1954 SC 153). Section 4 was challenged as 
being ultra vires of Article 14 of the Con~ 
stitution on the ground that it discriminat- 
ed against tenants of properties belonging 
to Government or local authority. in that 
such tenants were denied the benefits of 
the Bombay Rent Act which were 
available to all other tenants in 
Bombay. That challenge was repelled by 
the Supreme Court in that Judgment on 
the ground that the two classes of tenants 
were not by force of circumstances plac- 
ed on equal footing and the tenants of 
Government or local authority would not 
therefore complain of any denial of eaua- 
lity before the law or eaual protection of 
the law and that there was no real dis- 
crimination. because the two classes were 
not similarly situated. In that case the 
classification of tenants into those of pro- 
perties belonging to Government or local 
authority andof those of properties be- 
longing to persons other than the Govern~ 
ment or local authority was held not to be 
discriminatory for the purposes of the 
Bombay Rent Act. 


17. In the case of the Northern 
India Caterers. Civil Appeal No. 1101 of 
1965 D/- 4-4-1967 = (Reported in AIR 
1967 SC 1581) the Supreme Court has re- 
iterated that the two tests for a valid 
classification are that it must be founded 
on an intelligible differentia which dis- 
tinguishes those who are grouped together 
from the others and that that differentia 
must have a rational relation to the ob- 
jects sought to be achieved by the Act 
and that when, therefore an enactment 
is challenged on the ground of discrimina- 
tion, the Court must first ascertain 
the object sought to be achiev- 
ed by the legislature and then apply the 
two tests. In that case the Supreme 
Court was considering the Puniab Act the 
provisions of which for the purpose of de~ 
ciding as to classification are practically 
similar to those of Chapter V-A of the 
Bombay Act. The Supreme Court has. 
as stated earlier. not finally decided the 
Point about classification. but it has ex- 
pressed an opinion that it is possible to 
say that in making the classification Sec- 
tion 5 of the Puniab Act did not violate 
the fundamental right guaranteed by Arti- 
cle 14. That opinion having been express- 
ed on a parallel legislation is entitled to 
the highest respect. In expressing that 
opinion the Supreme Court considered the 
Objects and Reasons and the Preamble of 
the Punjab Act. and reached the conclu- 
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sion that that Act was passed to provide 
for eviction of unauthorised occupants 
from public properties and premises. and 
to keep such properties free from en- 
croachment and unlawful possession and 
to provide a speedier machinery for that 
purpose ag against the lengthy proceed- 
ings under the ordinary law of eviction 
involving delay. The Judgment further 
states that it is possible to say that there 
is an intelligible differentia between the 
two classes of occupiers and that they 
are similarly situated in that in the 
case of public properties and premises 
the members of the public have a vital 
interest and are interested in seeing that 
such properties and premises are freed 
from encroachment and unauthorised oc- 
cupation as speedily as possible. It then 
states that it is also possible to contend 
that such classification is iustified in that 
it is in the interest of the public that 
speedy recovery of rents and speedy evic- 
tion of unauthorised occupiers is made 
possible through the instrumentalitv of a 
speedier procedure instead of the elaborate 
procedure by way of suit involving both 
expense and delay. The Statement of 
Objects and Reasons in respect of the 
Maharashtra Act XIV of 1961 and the 
Preamble of that Act is, for the present 
purposes, very similar to that of the 
[Puniab Act. The above reasoning of the 
Supreme Court. therefore. applies in full 
force to the case before us. We therefore 
hold that the classification of tenants into 
tenants of corporation premises and 
tenants of mnon-corporation premises is 
based on justifiable reason and that 
such classification has rational nexus with 
ee object and policy of the Bombay Act 
which introduced Chapter V-A. We have 
not dealt with this point in greater detail. 
firstly because of the opinion expressed by 
the Supreme Court in the Northern India 
Caterers’ case and as the reasons stated in 
that case as the basis of that opinion exist 
In our case and secondly because the 
position itself is so clear that Mr. Sorabii. 
though he did not give un this contention 
argued it very briefly and it appeared to 
us very feebly. 


18. That takes us fo the second 
contention urged by Mr. Sorabii. As re- 
gards Mr. Sorabji’s argument in respect 
of that contention. there is no dispute that 
Section 105-B confers upon the Commis- 
sioner a discretion or option to select be- 
tween two procedures. the two procedures 
being alternative and substitutive. 


19. The second argument of Mr. 
Sorabji necessitates a consideration whe- 
ther that discretion of the Commissioner 
fs unguided and unfettered. Mr. Setalvad 
has contended that the guidine principles 
for the exercise of the discretion are to 
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be gathered from the object and the pur- 
pose of the amending Act and the contents 
of Chapter V-A itself. Before turning to 
the material on which he based this 
argument, it is necessary to bear in mind 
the principles of law relevant to this con- 
tention Mr. Setalvad has contended that 
the guiding principle is the necessity of a 
speedier trial in each case falling under 
Section 105-B. 


20. The first case relied upon bv 
Mr. Sorabii is that of State of West Bengal 
v. Anwar Ali Sarkar. (1952) SCR 284 = 
(AIR 1952 SC 75). In that case the validity 
of the West Bengal Special Courts Act 
was challenged on the ground that it 
contravened Article 14. The title of that 
Act. as also its Preamble, specifically 
stated that the Act was to` provide for 
speedier trial of certain offence. The 
Supreme Court held that the necessitv of 
a speedier trial was too vague. uncertain 
and elusive a criterion to form a rational 
basis for discrimination and that the 
necessity of speedier trial may be the ob- 
ject which the legislation had in view or 
that it may be the occasion for making 
the enactment. (See for example the 
Judgment of Mukherjea. J. at page 316 
of the Report and of Mahajan J. at page 
314 of the Report). Shortly thereafter a 
similar point arose before the Supreme 
Court in the case of Kathi Raning Rawat 
v. State of Saurashtra reported in 1952 
SCR 435 = (AIR 1952 SC 123). In that 
case the Saurashtra State Public Safety 
(Third Amendment) Ordinance. which 
empowered the State to constitute snecial 
Courts to try special classes of offences 
mentioned in that Ordinance. was chal- 
lenged as violative of Article 14. The 
Preamble of the Act showed that it was 
passed “to provide for public safety. 
maintenance of public order and preserva- 
tion of peace and tranquillity in the State 
of Saurashtra”. It was held in that case 
that the mere mention of speedier trial as 
the object of the Act did not cure the- 
defect of a class being picked out and sub- 
jected toaspecial procedure because the 
expression “speedier trial” standing by 
itself provided no rational basis for classi- 
fication. The Court, however. found from 
the affidavit filed in that case on behalf 
of the State that when the Ordinance was 
passed an alarming lawlessness prevail- 
ed in some of the districts within the 
State, that there were gangs of dacoits 
operating in different places and their 
number began to increase gradually and 
that the ordinary law was found to be in- 
sufficient to cope with nefarious acti- 
vities of those criminal gangs. The Courf 
held that in the light of the circumstances 
prevailing at the date when the Ordin- 
ance was promulgated the necessity of 
speedier trial Court be the guiding prin- 
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ciple in exercising the discretion that the 
particular cases in which the persons 
were charged with offences covered by 
the Ordinance should be referred by the 
Government to the Special Courts under 
that Act. The test of the necessity of spe- 
edier trial as furnishing guidance in exer- 
cise of discretion was again considered by 
the Supreme Court in Kedar Nath Baioria 
v. State of West Bengal. 1954 SCR 30 = 
(AIR 1953 SC 404). That case concerned 
the challenge to the validity of the West 
Bengal Criminal Law Amendment 
(Special Courts) Act. 1949. which em- 
powered the Provincial Government to 
constitute special Courts of criminal iuris- 
diction for special areas and to appoint 
Special Judges to preside over such 
Courts and to allot cases for trial to the 
Special Judges in respect of the charges 
for the offences specified in the Schedule 
to that Act. In that case the title and the 
Preamble of the Act showed that the Act 
was to provide for the more speedy trial 
and more effective punishment of certain 
offences. The Court considered various 
earlier Judgments of that Court. includ- 
ing the cases of Anwar Ali Sarkar. 1952 
SCR 284 = (AIR 1952 SC 75) and Kathi 
Raning Rawat, 1952 SCR 435 = (AIR 1952 
SC 123) and then made the following ob- 
servations:— 


“Whether an enactment providing 
for special procedure for the trial of cer- 
tain offences is or is not discriminatory and 
violative of Article 14 must be determined 
in each case as it arises, for, no general 
tule applicable to all cases can safely be 
laid down. A practical assessment of the 
operation of the law in the particular cir- 
cumstances ig necessary. ‘There are to be 
found cases on each side of the line; 
Anwar Ali Sarkar’s case, 1952 SCR 284 = 
(AIR 1952 SC 75) is an authority on one 
side; the Saurashtra case is on the other. 
Apart from the dicta here and there in 
the course of the judgments delivered in 
these cases and the decisions based on 
them, there is no real conflict of principle 
involved in them.” 


As regards Anwar Al? Sarakar’s case, 1952 
SCR 284 = (AIR 1952 SC 75) it explained 
that no principle or policy was disclosed 
fn the legislation challenged in that case, 
to guide the exercise of discretion by the 
Government and all that was relied unon 
as indicative of a guiding principle for 
selection was the object disclosed in the 
Preamble of the West Bengal Act. of 
providing for the speedier trial of certain 
offences and it was for that reason that 
it was held to be too indefinite and vague 
to constitute a reasonable basis for classi- 
fication. 


21. In Asgarali Nazarali Singa- 
porewalla v. State of Bombay. 1957 SCR 
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678 = (AIR 1957 SC 503) the Act im- 
pugned was the Criminal Law Amend- 
ment Act (XLVI of 1952) which provid- 
ed for trial of certain offences by Special 
Judges and it was held that the Act did 
not violate Article 14 of the Constitution 
because not only that the Preamble of the 
Act showed that it was enacted for pro- 
viding a more speedy trial of certain of- 
fences but also that from material gather~ 
ed from outside the Act it could be gather- 
ed that the circumstances providing when 
the Act was passed were that briberv and 
corruption was rampant and the need for 
weeding them out was urgently felt and 
it was necessary to enact measures for 
the purpose of eliminating all possible 
delay in bringing the offenders to book 
and that it was with that end in view that 
provisions were enacted in the impugn- 
ed Act for speedier trial of those offences 
by the appointment of Special Judges, 
This case re-affirms the Principle laid 
down in the case of Kedar Nath Baioria 
1954 SCR 30 = (AIR 1963 SC 404) that if 
in addition to the test of speedier trial 
there are other circumstances, the 
necessity for speedier trial would furnish 
a test for the exercise of discretion in 
selecting one or the other Court. 


22. In Jyoti Pershad v. Union 
Territory of Delhi, ATR 1961 SC. 1602, 
the Supreme Court has by way of a 
summary laid down four propositions 
which are relevant in considering an at- 
tack on a piece of legislation made on the 
ground of violation of Article 14. Only 
the third and the fourth propositions are 
relevant for our purpose and they are 
stated at page 1609 of the Report as 
follows:— 


(3). It Is manifest that the above 
rule would not apply to cases where the 
legislature lays down the policy and in- 
dicates the rule or the line of action 
which should serve as a guidance to the 
authorities where such guidance is 
expressed in the statutory provision con 
ferring the power. no question of viola- 
tion of Art. 14 could arise. unless it be 
that the rules themselves or the policy 
indicated lay down different rules to be 
applied to persons or things similarly 
situated. Even where such is not the 
case. there might be a transgression by 
the authority of the limits laid down or 
an abuse of power. but the actual order 
would be set aside in appropriate pro- 
ceedings not so much on the ground of a 
violation of Art. 14, but as really being 
beyond its power, 


(4). It is not. however. essential for 
the legislation to comply with the rule as 
to equal protection. that the rules for the 
guidance of ‘the designated authority. 
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which is to exercise the power or which 
is vested with the discretion. should be 
laid down in express terms in the statu- 
tory provision itself.” 

Proposition 3 applies when the guidance is 
expressed inthe statutory provision itself 
proposition 4 states that such guidance 
may not be laid down in express terms 
in the statute itself. The conclusion is. 
as stated later in that judgment that such 
guidance can be obtained from and af- 
forded by the preamble read in the livht 
of the surrounding circumstances which 
necessitated the legislation. That tudg- 
ment shows that such surrounding cir- 
cumstances can be ascertained from well- 
known facts of which the Court might 
take judicial notice or of which it is ap- 
prised by evidence produced before the 
Court in the form of affidavits. This 
statement makes it clear that the function 
of such affidavits is to produce evidence 
of facts which can go to make un the 
surrounding circumstances. 


In P. J. Irani v State of Madras. 
AIR 1961 SC 1731. the Act im- 
pugned therein vested a discretionarv 
power in the Government to exempt anv 
building or class of buildings from allor 
of the provisions of the Act and the Act 
was because of that reason challenged 
being violative of Article 14. That deci- 
sion shows that guidance in the exercise 
of such discretion can be furnished by the 
purpose of that Act as also from the pre- 
amble and all the provisions of the Act. 
It further shows that it may not be pos- 
sible for the statute itself to contemplate 
every contingency and make specific 
provision therefor in the enactment that 
particular cases should or should not be 
exempted and it was for that reason that 
the power of exemption in general terms 
was conferred on the State Government 
which however could be used not for the 
purpose of discriminating between tenant 
and tenant, but in order to further the 
policy and purpose of the Act which was, 
fn the context of that case to prevent un~ 
reasonable eviction of tenant and that in 
such cases the vesting of a _ discretion 
would not offend against the provisions of 
Article 14. 


23. The Judgment of the Sup- 
reme Court in Ram Sarup v. Union of 
India, AIR 1965 SC 247. shows that the 
policy and the purpose of the Act can be 
gathered from the enactment which is 
impugned as a whole as violative of Arti- 
cle 14 and the policy of that Act so gather- 
ed would serve as guiding principles in 
the exercise of the discretion vested under 
the impugned Act. 


24, Another case relied upon was 
that of M/S. Devi Das Gopal Krishnan v. 
State of Punjab cases, being Civil Appeals 


Bibi Batool v. City Civil Court (Mody J.J 


‘A. I. Ra 


Nos. 526. 527 and 529 of 1966. and certain 
others decided by a common Judgment of 
the Supreme Court D/- 10-4-1967. which 
has not yet been reported (Since reported 
in AIR 1957 SC 1895). That case was con- 
cerned with a challenge to a piece of 
legislation on the ground of excessive de- 
legation, but the principle laid down 
therein is equally useful in considering a 
challenge under Art. 14 of the Constitution 
It reiterates that for a statute to effectively 
withstand that challenge. it must give 
guidance to the authority in whom dis- 
cretion is vested, but that whether such 
guidance is given or not much depends 
upon the provisions of a particular Act 
and that merely because a statute defines 
the purpose or the purpose for which a 
statutory authority was constituted and 
vests a discretion in it. it could not be 
said that the statute necessarily contains 
the necessary guidance because it will de- 
pend upon the provisions of the statute 
itself. 

25. We may last refer to the said 
Northern India Caterers Case Civil Ap- 
peal No. 1101 of 1965 D/- 44-1967 = 
(reported in AIR 1967 SC 1581) in which 
the Supreme Court expressed its opinion 
about classification by referring to the 
Preamble and the Statement of Objects 
and Reasons of the Act. 


26. The conclusion to be Piers 
from these cases is that when a legislation 







from the Statement of Objects and Re- 
asons of the Act. Such guiding principles 


the legislation and which occasioned the 
legislation. It should be borne in mind that 
even when the same object has been 


Pershad (1962) 2 SCR 125 = (AIR 1961 
SC 1602). Mr. Sorabii as well as Mr. 
Setalvad had drawn our attention to 
various passages occurring in the Judg- 
ments of the above cases and tried to 
show how ore or the other case or the re= 
marks made in the Judgments therein 
were more or less applicable to the case 
before us, It is. however. the principle 
which these cases lay down which would 
guide us and it would be erroneous to 
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emphasise or attach greater importance 
Or greater weight to some remarks or 
Some identity of facts without taking into 
account the entire perspective. 


27. The State contends that guid- 
fing principles do exist in this case and 
that they are to be gathered from the 
provisions of Chapter V-A itself. the 
Statement of Objects and Reasons in re- 
spect of the Maharashtra Act XIV of 1961 
and the affidavit in reply filed on behalf 
of the State. To show that guiding prin- 
ciple is the necessity for a speedier trial. 
reliance has been placed on three pro- 
visions contained in Chapter VA itself. 
The first is the provision contained in sub- 
section (1) of section 105B which requires 
that the Commissioner shall call upon the 
person to vacate within a short period of 
one month from the date of the service of 
the notice. The second is the provision 
contained in sub-section (2) of Section 
105B which requires a person on whom a 
show cause notice has been served as 
mentioned in that sub-section to apply to 
the Commissioner for extension of the 
period specified in the notice and em- 
powers the Commissioner to grant such 
extension only on terms as mentioned in 
that sub-section. The third reauirement 
is that sub-section (4) of section 105F 
provides that every appeal shall be dis- 
posed of as expeditiously as possible. Ac- 
cording to Mr. Setalvad. these provisions 
show that Chapter V-A was enacted to 
apply to those cases in which speedv re- 
covery of corporation premises was neces- 
sary. The Statement of Obiects and Rea- 
sons in respect of the Maharashtra Act 
XIV of 1961 shows that Chapter V-A was 
fntroduced in the main Act “for enabling 
the Bombay Municipal Corporation to 
carry out its policy of slum clearance. 
speedy development of the estate of the 
Corporation and providing more housing 
accommodation.” Paragraph 4 of the 


affidavit in reply of Gulam Hamid Shaikh. - 


under Secretary to the Government of 
Maharashtra, Urban Development. Public 
Health and Housing Department dated 
8lst March 1967 contains ‘statements re- 
levant to this point. It first points 
out that the corporation premises 
are exempted from the application of the 
Bombay Rent Act. It then states that it 
was found that the ordinary processes of 
Jaw were dilatory and important public 
purposes of such authorities as the Bom- 
bay Municipal Corporation were being 
unduly delayed by reason of the necessity 
of such authorities to resort to the ordi- 
nary processes of law to evict persons in 
unauthorised occupation of premises be- 
longing to such authority. It further 
states that in the context of the Bombay 
Municipal Corporation it was found in 
Particular that projects of the Corpora- 
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tion for slum clearance and the speedy de~ 
velopment of the Corporation estates and 
the providing of further housing accom- 
modation were being held up by reason 
of the delays inevitable in following the 
ordinary processes of law. So far as these 
statements are concerned, they are state- 
ments of fact which can certainly be said 
to constitute the circumstances existing 
at the date of the enactment of the 
amending Act. But thereafter follows that 
the statement that in those circumstances 
the State Government was of opinion that 
it was desirable to enact the said Act. 
This statement is a- statement as to the 
opinion of the State Government. The 
Judgment of the Supreme Court in the 
case of Jyoti Pershad shows that when a 
Court is ascertaining what the guiding 
principles are the data can be furnished 

the surrounding circumstances exist- 
ing at the date of the enactment and that 
such surrounding circumstances may be 
gathered from facts of which the Court 
itself can take judicial notice or from evi- 
dence in the form of affidavits. The 
opinion of the State Govt. however can- 
not be said to form part of the surround- 
ing circumstances. It cannot. therefore, 
be legitimately referred to for this purpose. 


28. A question then arises whether 
in these circumstances speedy recovery 
of corporation premises serves as a guid- 
ing principle in this case as contended by 
Mr. Setalvad. In this respect the pre~ 
amble of the Act is not helpful. but the 
provision of Chapter V-A itself that thirty 
days’ time is to be given in the order of 
eviction and particularly a provision that 
even the whole proceeding is to be dis- 
Posed of as expeditiously as possible show 
that speedy recovery was the obiect. The 
Statement of Objects and Reasons refers 
to three subjects. being the Corporation 
policy of slum clearance. speedy develop- 
ment of its estates and providing more 
housing accommodation. The jurisdiction 
of the Corporation extends to Greater 
Bombay. The existence of slums within 
that area and the acute scarcity of hous- 
ing accommodation prevailing within that 
area at the date of the amending Act are 
factors of which this Court can take 
Judicial notice. This Court can also take 
judicial notice that speed is verv essential 
for clearing slums and for providing more 
housing accommodation. The old slums 
and the new ones which sprang up in 
Bombay after partition of India were ex- 
panding fast in 1961 and spread over open 
lands and even on the road sides. At the 
date of the amending Act lands and im- 
moveable properties in Greater Bombay 
were developing and developing fast. 
Bungalows with large gardens and one 
and two storeved structures are being re- 
placed with skvscrapers of ten to twenty. 
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storeys. Estates of the Corporation are 
in the nature of public property. in the 
sense that those who pay taxes to the 
Municipality are interested therein. It 
was necessary that the slums should be 
speedily cleared and that the estate of the 
Corporation should be speedily developed. 
All the three objects mentioned in State- 
ment of Objects and Reasons and repeated 
in the affidavit in reply necessitated speed. 
The object were possible of being carri- 
ed out by the Corporation because the 
protection of the Rent Act did not extend 
to its tenants. The delays in law courts 
due to accumulation of large arrears is a 
subject within the special knowledge of 
` the Courts of which Courts can take iudi- 
cial notice. Such delays would cause 
corresponding delay in the execution of 


the said three objects. In our opinion,- 


therefore what is stated in the affidavit in 
reply is mostly material of which this 
Court can take judicial notice. The only 
additional point contained in the affidavit 


in reply is a statement of fact that delay . 


was being caused in the recovery of cor- 
poration premises. In these circumstances 
it is possible to say. as contended by Mr. 
Setalvad. that the object and the policy of 
the amending Act was speedy recovery of 
corporation premises and that it would 
serve as a guidance to the Commissioner 
in exercising his discretion or option in 
selecting whether the special procedure 
under Chapter V-A or the ordinary pro- 
cedure.in the ordinary courts should 
apply in different cases which involved re- 
covery of corporation premises. No speed 
may be necessary to recover a small por- 
tion of a large tenanted corporation 
building from its tenant. if he be solvent. 
merely on the ground that he was in 
arrears of some rents. On the other hand. 
the recovery of possession of a whole 
tenanted nce building may rex 
quire speed if the corporation intends 
to urgently replace it by a suitable build- 
ing for a hospital or a school. Mr 
Setalvad invited us to hold that the neces« 
sity of speedier recovery furnishes guid= 
ance to the Municipal Commissioner in 
the exercise of bis discretion under Sec- 
tion 105-B. Mr. Sorabii. however. con- 
tended that in the case of the Northern 
India Caterers the necessity of speedier 
recovery of public premises was the 
basis on which the Supreme Court ex- 
pressed its opinion that the classification 
of Government and non-Government pre- 
mises may not be violative of Article 14. 
He pointed out that although it was pre- 
sent to the mind of the Supreme Court 
and in fact it used it as a basis when 
expressing its opinion on this classifica- 
tion, the Supreme Court has in fact nof 
relied upon it or even referred to it 
when the Supreme Court held that the 
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discretion vested in the Collector was -un= 
guided and unfettered that is in respect 
of the sub-classification between oc 
cupiers of Government property. He 
contended that it must therefore be held 
that the necessity of speedier recovery. 
cannot be further extended to such sube 
classification and that it is therefore not 
open to us to take this factor into accounf 
when considering discrimination by such 
sub-classification. He stated that it has 
been held in Somwanti’s case AIR 1963 
SC 151, that the binding effect of a dect» 
sion does not depend upon whether a 
particular argument was considered there« 
in or not. provided that the point with 
reference to which an argument was sub 
sequently advanced was actually decided. 
Mr. Sorabii contended that the poinf 
about the necessity of speedy recovery 
serving as a guidance for the purpose o 
sub-classification was the point to be decid~ 
ed by the Supreme Court in the Northern 
India Caterers’ case. that that argument 
was present to the mind of the Supreme 
Court, but the Supreme Court has noé 
even referred to or discussed the effect of 
that point in relation to the sub-classi-« 
fication. He contended that though the 
test of speedier recovery was available in 
the case of Northern India the Supreme 
Court has nevertheless held that the 
discretion of the Collector was unguided 
and unfettered. At the highest, according 
to him. it can be contended that when 
deciding that point the Supreme Cour® 
did not consider this particular argument, 
but that this Court cannot distinguish 
the final conclusion of the Supreme Cour? 
on this point concerning the sub-classi- 
fication merely on the ground that this 
particular argument was not considered 
by the Supreme Court in the Northern 
India Caterers’ case. Now the ratio as 
Taid down by the Supreme Court in Som~ 
wanti’s case AIR 1963 SC 151 is quite 
clear. So far as this particular point Is 
concerned. we do not see any difference 
between the provisions of the Puniab 
Act and the Bombay legislation. Although 
Mr. Setalvad’s contention is that the 
Supreme Court has not considered this 
aspect in connection with the sub-classf« 
fication. we are of the opinion that we 
are not free to examine the position on 
the basis that we should ignore the con= 
clusion of the Supreme Court on this 
point and re-consider what would be the 
effect on the identical point but as aris« 
ing in the case before us. We. there« 
fore, hold that. as decided by the Supreme 
Court in the Northern India Caterers* 
case in this case also there are no prin% 
ciples to’ guide the Commissioner in the 
exercise of his discretion to resort to one 
or the other of the two procedures and to 
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pick and choose between occupiers and 
occupiers of corporation premises. 

29. This brings us to the con- 
sideration whether the procedure pro- 
vided under Chapter V-A of the Bombay 
Municipal Corporation Act is more dras- 
tic than that under the ordinary law ap- 
plied in ordinary courts. It is common 
ground that the proceedings under 
Chapter V-A are quasi-judicial. Section 
1L05-F provides for an appeal. Although 
the order under Section 105-B is to be 
made if he is so satisfied itis not the 
result of a proceeding which is arbitrarv 
but is a quasi-judicial and appealable. 
In spite of the fact that the order rests 
on the Commissioner’s satisfaction. he 
must state his reasons in his order. (See 
the Judgment in the case of C. R. H, 
Readymoney Ltd. v. State of Bombav. 
(1957) 59 Bom LR 786 = (AIR 1956 
Bom 304) and the observations of Tendol- 
kar J. at page 807 and those of the Divi- 
sion Bench on appeal in the Judgment of 
Chief Justice Chagla at page 825). An 
appeal under Section 105-F is to a iudi- 


cial officer. Any defects which occurred 
in the original proceedings before the 
Commissioner are therefore. capable of 


being corrected in appeal by a judicial 
officer. Now the test to judge whether a 
remedy is more drastic than another or 
not is whether one remedy is substantial- 
ly different from the other from the 
point of view of the incidence of prejudice 
which may be caused to the parties 
against whom the proceedings may re- 
sult in such orders. Such parties. in the 
impugned provisions before us. from 
whose point of view it is to be examined. 
would be the occupiers of corporation 
premises. 

Suraj Mall Mohta and Co. v. 
A V. Visvanatha Sastri 1955 
SCR 448 = (AIR 1954 SC 545). has 
decided that if persons dealt with bv the 
impugned Act are deprived of substantial 
and valuable privileges which they would 
otherwise have if they were dealt with 
under the ordinary law. which in that 
case was the Income-tax Act. it would be 
no defence to say that the discrimina- 
tory procedure also advances the course 
of justice. It further decided that the 
special procedure in that case would be 
more drastic if it was substantially dif- 
ferent and more prejudicial than the pro- 
cedure under the Indian Income-tax Act. 
That decision is also useful as showing 
that for assessing whether a special pro- 
cedure is more drastic than the ordinary 
procedure or not, the Supreme Court 
took into account such factors as to 
whether the Investigator and the Judge 
who was to make the order were rolled 
Into one without there being any provi- 
sion for reviewing the conclusions of the 
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Investigator. whether the right of inspec- 
tion was taken awav. whether a party 
was deprived of his right of second ap- 
peal or revision, etc. Barring the general 
Principles so disclosed in that Judgment. 
the further decision in that case is not 
useful to us because it applies those prin- 
ciples to the facts of that case. We do 
not propose to discuss the different as- 
pects in that other part of that case be- 
Cause the facts of this case are different 
from those in that Supreme Court case. 
The same test was reiterated and again 
applied by the Supreme Court in the case 
of Jagannath Prasad v. State of Uttar 
Pradesh. AIR -1961 SC 1245. It was a 
case relating to a disciplinary enauirv 
against a Government servant which also 
is a quasi-judicial enquiry. Certain ob- 
servations made in that case mav be 
noted at this stage. They are to the effect 
that in a quasi-judicial proceeding: the 
approach of the Tribunal must be judicial 
and that therefore the Tribunal would not 
be entitled to rely upon hearsay evidence 
and further that parties could appear by 
their lawyers. Bearing these princivles 
in mind we will consider Mr. Sorabii’s 
contention that the procedure under 
Chapter V-A is more drastic. He has sup- 
ported this contention by several argu- 
ments. 


31. Mr. Sorabiji’s first argument 
was that the original decision under 
Chapter V-A is that of an executive offi- 
cer, whereas under the ordinary pro- 
cedure it would be that of a judicial offi- 
cer. He contended that the executive offi- 
cer would lack the training, background 
and approach to the matter before him 
which a judicial officer would have. He 
contended that Chapter V-A does not 
even provide that the commissioner or 
the person who would hold the enauiry 
should have any judicial or even legal 
qualifications or training. We will con- 
Sider this argument a little later. 


32. His second argument was that 
though the enquiry under Chapter V-A 
is a quasi-judicial enquiry. the provisions 
of the Code of Civil Procedure and the 
Strict rules of evidence will not apply and 
it would therefore be more drastic in 
several respects. In this connection he 
relied upon the decision of the Supreme 
Court in Bharat Barrel and Drum Manu- 
facturing Co. v. L. K. Bose. AIR 1967 SC 
361. and argued that this case shows that 
in quasi-judicial enauiries oral evidence 
can be refused to be recorded without 
such refusal amounting to a violation of 
the principles of natural justice. He 
particularly relied upon the reference to 
the two earlier Supreme Court Judg- 
ments in New Prakash Transport Co. Ltd. 
v. New Suwarna Transport Co. Ltd. 1957 
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SCR 98 = (AIR 1957 SC 232) and 
Western India Match Co. v. Industrial 
Tribunal (1962) 1 Lab LJ 629 (SC) and 


thereafter the decision in the case of 
Bharat Barrel itself. In our opinion, a 
correct appreciation of these three Judg- 
ments shows that none of them lavs down 
a general principle as canvassed for by 
Mr. Sorabii. All the three cases. of 
course, do relate to quasi-judicial en~ 
quiries. In the case of New Prakash. 
however. the statute itself provided that 
in the appeal the Appellate Authority 
shall hear such persons aS may appear 
and after such further enquirv. if anv. as 
may have been necessary. confirm. vary 
or set aside the order against which the 
appeal was preferred. It was. therefore, 
a ease where a statute, itself limited the 
scope of oral evidence and therefore the 
Judgment in Bharat Barrel points out 
that neither the sections nor the rules 
framed under the Act contemplated anv- 
thing like recording oral or documentary 
evidence in the usual wav as in Courts of 
law. nor did they contemplate a regular 
hearing as in a Court of justice. The 
Supreme Court of India in its judgment 
in the Bharat Barrel case explained that 
the refusal to record oral evidence was 
justified in the other case of the Western 
India Match Co. because the Tribunal had 
held that the agreement in dispute in that 
case reached between the parties had 
been recorded by the Conciliation Officer 
in some of his letters and so it wasa 
matter of construction of those letters 
and in that view there would be no viola- 
tion of the principles of natural justice 
by reason of the refusal to examine the 
Conciliation Officer orally. In the Bharat 
Barre] case itself the petitioner who chal- 
lenged the order made against him was 
prevented from leading oral evidence of 
his witness Lalta Prasad to prove an 
agreement alleged by the petitioner. It 
was the petitioner’s contention that there 
was thereby a violation of the principles 
of natural justice. The Supreme Court 
held that there was no such violation. 
because, firstly. on a construction of the 
consent order it was held that that order 
did not contemplate leading of oral evi- 
dence and. secondly. that on the facts of 
the case the prevention of recording of 
oral evidence caused no prejudice because 
the agreement was set outin the cor- 
respondence which correspondence itself 
had been produced on the record. The 
prevention of leading oral evidence was 
justified in all these three cases on the 
individual facts of each of the three cases, 
but they do not lay down a general prin- 
ciple that rules of natural justice would 
not necessarily in every case be violated 
if oral evidence is prevented to be led in 
a.quasi-judicial enquiry. 
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33. The third argument of Mr. 
Sorabii was in a quasi-judicial enauiry. 
there would not be a right of cross-ex-= 
amination and that even if cross-examina~ 
tion is prevented there will be no violam 
tion of principles of natural justice. In 
support of this argument he relied upon 
the case of Bakshi Gulam Mahomed re- 
ported in AIR 1967 SC 122 (128). Tha 
Supreme Court was concerned in that 
case with a fact finding enauiry and nof 
a quasi judicial enquiry. Moreover. the 
statute expressly limited the right of 
cross-examination. It cannot therefore 
be contended that the observations made 
by the Supreme Court in that iudgmen# 
apply to quasi-judicial enauiries. 


34. Mr. Sorabil also relied on the 
Judgment of the Supreme Court in Cal- 
cutta D. L. Board v. Jaffar Imam. AIR 1966 
SC 282. He drew our attention to certain 
remarks occurring in that iudgment in 
paragraph 12 at page 287 of the Report 
to the effect''.........: ‘but such a hearing 
is often. if not always, likely to be ineffec~ 
tive because the detenu is deprived of an 
opportunity to cross-examine the eyin 
dence on which the detaining authorities 
rely and may not be able to adduce evi- 
dence before the Advisory Board to rebuf 
the allegations made against him.” These 
observations have not been made in con- 
nection with a quasi-judicial enauirv. 
The absence of a right to cross-examine 
is here considered in connection with the 
enquiry of the Advisory Board under the 
Preventive Detention Act. 1950. The en- 
quiry by an Advisory Board. as pointed 
out in this very Judgment. is not a quasi~ 
judicial enquiry. but the function of the 
Advisory Board is limited to consider the 
relevant material placed before it and the 
representation received from the .detenu 
and then submit a report to the Govern- 
ment. As a matter of fact. the observa~ 
tions in paragraph 13 of that Report relate 
directly to a quasi-judicial enquiry. the 
same being in respect of a disciplinary 
inquiry against an employee alleged to be 
guilty of misconduct and they are thaf 
it was absolutely essential that the em= 
plover should have held a proper enauiry 
at which reasonable opportunity should 
have been given to the emplovee to show 
cause and that before reaching its con~ 
clusion the employer was bound to give 
evidence against the emplovee. give him 
a reasonable chance to test the said evi- 
dence, allow them liberty to lead evi~ 
dence in defence. and then come to a deci- 
sion of its own. The reference here to 
“a chance to test the evidence led against 
him” can only mean a right of cross-ex~ 
amination. In our opinion. this case, far 
from laying down that a quasi-judicial 
enquiry would not be violative of princi~ 
ples of natural justice by reason of a res 
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fusal of the right of cross-examination. 
affirmatively lays down that the right to 
cross-examine forms a part of the princi- 
ples of natural justice as applicable to 
quasi-judicial enauiries. This argument 
of Mr. Sorabiji must. therefore. fail, 


35. The fourth argument of Mr. 
Sorabji was that the principles of res 
judicata do not apply to quasi judicial 
enquiries and that therefore the enquiry 
under Chapter V-A is more prejudicial 
because an occupier of the corporation 
premises can be subjected to defending 
identical proceedings in respect of identi- 
cal allegations against him over and over 
again. In Burn and Co. v. Their Emplovees 
AIR 1957 SC 38 which related to an en- 
quiry under the Industrial Disputes Act. 
it has however been laid down that the 
rule of res judicata enacted in Section 11 
of the Code of Civil Procedure is no doubt. 
in terms. inapplicable to an enauiry. but 
that the principle underlying that Sec- 
tion is founded on sound public policy 
and is of universal application. It quotes 
with approval the observation of Sir 
Jenkins C. J. in Sheoparsan Singh v. 
Ramnandan Prasad Narayan Singh. 43 
Ind. App. 91 = (AIR 1916 PC 78) “The 
rule of res judicata is dictated by a wisdom 
which is for all time.” These observa- 
tions, although made ina case dealing 
with an enauiry under the Industrial Dis- 
putes Act. is in general terms and can 
apply to all quasi-judicial enauiries. It is 
not the terms of Section 11 of the Code 
of Civil Procedure which will apply but 
the principles underlying jt which will 
apply and those principles have been stat- 
ed to be of universal application and em- 
bodying wisdom which is for all time. To 
the same effect are the observations in 
the Judgment of the Supreme Court in 
Daryao v. State of U. P.. AIR 1961 SC 
1457. In paragraphs 9 and 10 of that Re- 
port it has been pointed out that the rule 
of res judicata as indicated in Section 11 
of the Code of Civil Procedure is a techni-~ 
cal rule. but although it has no doubt some 
technical aspects the basis on which the 
rule rests is founded on considerations of 
public policy and that it is in the interest 
of the public at large that a finality 
should attach to binding decisions pro- 
nounced by Courts of competent jurisdic- 
tion, and it is also in the public interest 
that individuals should not be vexed 
twice over with the same kind of litigation. 
Mr. Sorabji. however. contended that the 
principle of res judicata does not apply 
and has been held not to be applicable to 
many quasi-judicial enquiries, He referred 
to the judgment of the Supreme Courtin 
Remington Rand of India v. Its Workmen. 
(1962) 1 Lab LJ 287 (SC). He relied parti- 
cularly on the remark at page 290 of the 
Report: “Indeed. it is hardly necessary to 
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add that the decision of industrial diss 
putes in a large number of matters mav 
not easily admit the application of all the 
technical implications of the doctrine of 
res judicata”. A correct appreciation of 
this decision however shows that it does 
not lay down a general principle that the 
principle of res judicata is not applicable 
to quasi-judicial enquiries. The particular 
remark referred to by Mr. Sorabii has 
been made in a case which related to an 
inquiry under the Industrial Disputes Act. 
Principles relating to industrial disputes 
have been set out in that Judgment. IE 
has there been pointed out that although 
there may have been an industrial award 
or industrial agreement which is to sub- 
Sist for a particular period. the workers 
may yet demand a change. In that case 
it was because the demand was made dur= 
ing the period of the subsistence of an 
industrial agreement or award that the 
principle of res judicata was sought to be 
invoked. But it is inherent in the in= 
dustrial law as at present interpreted that 
even when there is an agreement or 


‘award which is to subsist for a particular 


period. two factors. being a subsequent 
rise in the cost of living index anda 
change for the better in the financial 
position of the employer company. may 
nevertheless justify a demand for a re+ 
vision upwards of the amounts pavable to 
the workers thereunder. The principle of 
res judicata has therefore been held to be 
inapplicable in such cases not because a 
previous decision is not binding on the 
parties. but because the law under which 
the agreement or award was made en- 
ables a change to be made if new circum- 
stances come into existence subseauentlyv 
to the agreement or award. It would nof 
therefore. be a decision on the same facts 
or on the same allegations which was the 
basis of earlier decision. whereas the de- 
cision on same facts is the very basis of 
the principle of res judicata. In such in- 
dustrial disputes a fresh decision can be 
invoked because it involves a determina~ 
tion of new facts and the effect of thosa 
facts on the demand of the workers. 


36. Mr. Sorabji then relied upon 
two other decisions in Asscd. Cement Staff 
Union v. Assed. Cement Co. Ltd. AIR 
1964 SC. 914 and Workmen of B. L. and 
Co, Ltd. v. B. L. and Co. AIR 1964 SC 728. 
Each of these two cases relates to a posi= 
tion under the Industrial Disputes Ac# 
and what we have just stated in connec= 
tion with the Remington Rand case 
equally applies to these two cases. 


37. Mr. Sorabji also relied upon 
the Judgment of the Supreme Court in 
Visheshwara Singh v. Commr. of Income 
Tax, AIR 1961 SC 1062. The Judgment 
in that case states “There is no such thing 
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as res judicata in income-tax matters”. 
Now Mr. Sorabii is right in a sense in re- 
lying upon this observation. It should. 
however be read in the context of the 
facts of the case in which it is made. It 
Was a matter under the Indian Income- 
tax Act. There was an earlier decision by 
the Income-tax Officer in respect of the 
assessee but for the year 1941-42. The 
particular period to which this case re- 
lated was the subsequent period to the 
years 1942-43 to 1946-47. The question 
was whether the decision in respect of the 
earlier year 1941-42 whereby the asses- 
see had been held to be a dealer in shares 
and securities for that year would on the 
basis of the principle of res judicata shut 
out an enquiry as to whether the asses- 
see was a dealer in shares and securities 
in respect of the subsequent period. It is 
quite clear that the decision on the later 
period would depend on a fresh set of 
facts and circumstances and therefore a 
fresh investigation would not be barred on 
the principle of res iudicata. 


38. Mr. Sorabii had contended that | 


it is possible for the Commissioner to re- 
cord statements behind the back of the 
occupant against whom action is being 
taken. The procedure would. according 
to him. be more drastic because although 
a copy of the statement would be furnish- 
ed to the occupant. the occupant would 
not have an opportunity to watch and 
comment on the demeanour of the wit- 
ness during his examination-in-chief and 
notice and point out how the witness 
developes his story. In this connection 
the observation of the Supreme Court in 
the State of Mysore v. Shivabasappa. AIR 
1963 SC 375. at p. 378 of the Report may 
be noted:. The same are: 


“The position is the same when a 
witness is called. the statement given pre- 
viously by him behind the back of the 
party is put to him and admitted in evi- 
dence, a copy thereof is given to the party. 
and he is given an opportunity to cross- 
examine him. To enquire in that case that 
the contents of the previous statement 
should be repeated by the witness word 
by word. and sentence by sentence. is to 
insist on bare technicalities and rules of 
natural justice are matters not of form 
but of substance.” 


According to these observations. it Is clear 
that this difference in the two procedures 
js not of any substance. 


39. It was also contended that the 
provisions of Sections 91. 92 and the 
other provisions of the Indian Evidence 
Act like excluding hearsay evidence would 
not apply. It is true that the technical 
provisions of the Evidence Act will not 
apply. but the basic principles embodied 
in the Evidence Act would apply. There- 
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fore, no hearsay evidence would be ad- 
mitted. Similarly although it would be 
open to give oral evidence of the contents 
of a document in proper cases. the appel- 
late officer who would be a trained iudi- 
cial officer would take those factors into 
consideration and would attach due 
weight, in the sense of less weight. if any 
weight can be attached. to the oral evi- 
dence as to the contents of a document 
except, of course. in cases where even 
under the Evidence Act it would be open 
to lead oral evidence of the contents of 
documents. But these are but technical 
differences and not differences of any sub- 
stance causing any material preiudice. 


40. The fifth argument of Mr. 
Sorabji was that although the appeal 
under Chapter V-A is to a judicial offi- 
cer, the appeal itself will have a limited 
scope. Now. in this connection the dis- 
tinction between the personal factor of 
the appellate officer and the scope 
of the appeal must be borne in 
mind. In both cases the origina) order 
would be of an executive officer. but 
when the Appellate Officer is a judicial 
officer, he will examine the record like a 
Court and in that respect there would be 
no difference whether an appeal be to a 
judicial officer or to a Court under the 
ordinary law. 


4L When the Appellate Officer Is 
an executive officer however. honestly and 
conscientiously he may act. he may pos- 
sibly take into consideration departmental 
policy decisions and denartmental talks 
because he would not be trained to avoid 
even a sub-consclous impression created 

them. Now. so far as the scone of the 
appeal is concerned. though the Commis- 
sioner’s decision under appeal would rest 
on his satisfaction. such satisfaction would 
be reached under a quasi-judicial proce- 
dure at an enauiry. As seen earlier. so 
far as the procedure before the Commis- 
sioner is concerned. it is a quasi-judicial 
procedure and there is no difference of 
substance between that procedure and the 
procedure which would be followed 
ordinarily in a court of law and he has 
to record his reasons of his order in the 
order which he makes at the end of the 
proceedings. The result would be that 
the scope of the appeal would be sub= 
stantially similar to the scope of an appeal 
from a lower court to a higher Court. 


42. The sixth argument of Mr. 
Sorabii was that in respect of a parallel 
act the Supreme Court has held in the 
Northern India Caterers’ case that the 
procedure under the Puniab Act is more 
drastic than the ordinary procedure fol- 
lowed in an ordinary court and that we 
must therefore apply the ratio and. reason= 
ing in the case before us and reacha 
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similar conclusion. We have reproduced 
the two relevant passages from that 
Judgment of the Supreme Court. A very 
careful reading of those two passages 
shows that there is an important differ- 
ence between the Puniab Act and Chapter 
V-A. The Punjab Act provides for an 
appeal to an executive officer. whereas 
Chapter V-A provides for an appeal toa 
judicial officer. We are of the opinion that 
that particular factor is of very great im- 
portance. The difference lies not merely in 
the provision as to the person who is to 
hear the appeal, that is, whether he be an 
executive officer or a judicial officer. but 
it changes the whole evaluation of the 
entire procedure followed before the offi- 
cer who makes the order at the initial 
stage. When the appellate officer is a 
judicial officer. he would judge even the 
original proceedings with a trained eve. 
With his qualifications, training and 
experience as a lawyer and a judicial offi- 
cer he would notice every defect or short- 
coming in the original proceedings before 
the Commissioner and wherever he isso 
satisfied he would in his appellate order 
set them right. in this connection it must 
also be noticed that because of the pro- 
vision in Chapter V-A. and such provision 
does not exist in the Punjab Act. even in 
the original proceedings the person 
against whom the order is to be made is 
entitled to appear by an advocate. attorney 
or pleader. This point also is of great 
importance because as he would be re~ 
presented by a trained lawyer. the lawyer 
would not only represent the occunant’s 
case properly. but he would see that even 
the record before the Commissioner is 
properly and fully prepared. Of course. 
the appeal to a judicial officer does not 
widen the scope of the appeal. But the 


combined effect of the two provisions that- 


a lawyer can appear for the occupier af 
the stage of the inftial inquiry before the 
Commissioner and the appeal thereafter 
being to a judicial officer would have very 
important consequences of a substantial 
nature. The presence of the lawver would 
ensure, so far as the initial inquiry is con- 
cerned. proper evidence being led. opposite 
side’s witnesses being properly cross- 
examined, the case being properly argued 
and a full and proper record being kept. 
As an appeal would lie to a iudicial off- 
cer, the inquiry officer himself would be 
more careful and the judicial officer 
would have a full record before him. deal 
with it judicially like a court and correct 
all shorteoming if any, in the initial pro- 
ceedings. If the two procedures. namely. 
the one under Chapter V-A and the other 
being the ordinary procedure under the 
Code of Civil Procedure in ordinary 
courts of law are compared in the light 
of these circumstances. there appears to 
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be no substantial difference at all between 
the two procedures. The procedure be- 
fore the original forum will be sub- 
stantially similar. The procedure at the 
stage of appeal will be substantially 
similar. From the enquiry under 
Chapter V-A a second appeal or a 
revision may not lie. But, in our opinion. 
the remedies of a second appeal and a 
revision would be substantially sub- 
stituted by a writ petition to the High 
Court under Article 227 which would be 
equally efficacious. We are. as contend- 
ed by Mr. Sorabii. bound to follow 
the ratio and reasoning of the 
Supreme Court’s Judgment in the Nor- 
thern India Caterers’ case. But in this 
case we have to follow it by wav of an 
analogy. We can. however. do so only on 
points the facts and circumstances rela= 
tive to which are substantially similar. 
In fact. it is on that very basis. and even 
though one argument or one reason was 
not considered by the Supreme Court, 
that we have followed the ratio and the 
reasoning of that judgment in connection 
with the point as to whether there exist 
principles to guide the Commissioner in 
the exercise of his discretion under Sec- 
tion 105 B. But the ratio and reasoning 
of the Supreme Court Judgments referred 
to earlier requires that the two procedures 
available to the authority vested with a 
discretion to select between them must 
first be critically compared and a conclu- 
sion then reached whether they are or 
not substantially similar for  ascer- 

i whether one is or is not more 
drastic and more prejudicial than the 
other, As we find that the two procedures 
available to the Commissioner under 
Chapter V-A are substantially similar. we 
cannot, with respect. apply. by wav of a 
so-called analogy the conclusion in the 
case of the Northern India Caterers to 
the legislation impugned in this case and 
hold that the procedure under Chapter 
V-A is more drastic. The relevant provi- 
sions of the Puniab and impugned legisla~ 
tions are substantially different and no 
Court can ignore its duty to compare, the 
two procedures available under Chanter 
V-A and record a finding whether one of 
the two is or is not substantially similar 
to the other. No Court is entitled to make 
a mere superficial comparison and adopt 
what may be called the easier wav of 
holding that it is bound by analogy fo 
reach the same conclusion in this respect 
as that in the case of the Northern India 
Caterers. We find that in the case before 
us the two procedures available under 
Chapter V-A are. substantially similar 
and we therefore hold that the procedure 
under Chapter V-A is not more drastic 
or more prejudicial than the ordinary! 
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procedure to be followed in the ordinary 
courts of law. 


43. That leads us to a considera- 
tion as to what is the effect of our hold- 
ing that there are no principles to guide 
the Commissioner in the exercise of his 
discretion under Section 105-B. but the 
procedure under Chapter V-A is not more 
drastic. If the special procedure be more 
drastic and there is lack of guidance. it 
would render the legislation void as 
happened in the Northern India Caterers’ 
case. If. however the special procedure 
be not more drastic and there also be 
lack of guidance, the result would be that 
the element of lack of guidance would 
not cause any preiudice because the two 


procedures would be substantially similar’ 


and the impugned legislation in such a 
case would have to be held to be valid. 
If, however. the special procedure is 
found to be more drastic and prejudicial. 
but there being no lack of guidance. that 
js. there exist principles for guidance. 
the impugned legislation would have to 
be held valid. because although the special 
procedure is more drastic, in the, selec- 
tion of one of the two procedures, the 
authority concerned would be guided by 
those principles and there would be no 
discrimination or violation of Article 14. 
In such a case it would not be the legisla- 
` tion which would be void. but if in any 
particular case or cases the officer con- 
cerned violates the principles for guid- 
ance, his decision in that particular case 
or those particular cases may 
be set aside, because the legislation 
itself would be valid but only the exer- 
cise of the power would be violative of 
Article 14. The principle therefore ap- 
pears to be that when there is an option 
to pick and choose. the existence of both 
the factors. namely the element of the 
special procedure being more drastic and 
the element of lack of guidance. would 
make the legislation void and violative of 
Article 14. But if either of them is 
absent. so far as the legislation itself is 
concerned, it would not be violative of 
Article 14. This principle. when it is 
considered basically and without refer- 
ence to any decided case. appears to be 
so clear that it is not necessary to refer 
to any authorities on that point. Mr. 
Sorabji had drawn our attention to three 
decided cases in London Jewellers Ltd. v. 


Atten-Borough. (1934) 2 K. B. 206. 
Jacobs v. London County Council. 1950 
A.C. 361 and Suraimal v. State of 


Madhva Pradesh. ATR 1958 Madh Pra 
103. None of these cases appears to be of 
any direct help to us. To state it in other 
words the principle appears to be that 
tn cases where a decision has been reach- 
ed for two independent reasons, either of 
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which taken individually ‘was sufficient 
by itself to justify the final conclusion. it 
cannot be urged that the decision on one 
of the reasons is the only or main factor 
leading to the conclusion and the decision 
on the other is in the nature of obiter. 
In that class of cases the decision on each 
of the two points being capable of lead- 
ing to the conclusion actually reached in 
that case would lay down a ratio and such 
ratio on each of the two points would be 
binding on any lower court. In the other 
class of cases would fall a final conclu- 
sion arrived at as a result of the decisions 
on several points. the conclusion being 
based on the cumulative effect of the 
decisions on each of those points in that 
case. The final conclusion would in that 
class of cases rest on the cumulative sup- 
port of the decisions on each of the points 
and such a conclusion would serve as a 
precedent and be of binding effect only 
in those cases where all such reasons 
cumulative exist, but in cases where any 
of those reasons is absent, though the 
other reasons be present it would be open 
to the Court to assess the effect of the 
absence of any particular reason or rea- 
sons and after assigning due effect to 
them to reach its own conclusion. Adop- 
ting these principles we hold that in our 
case though there is a lack of guiding 
principles as the two procedures available 
under Chapter V-A are substantially 
similar there is no denial of equality and 
the impugned provisions do not violate 
Article 14. 


44, In the circumstance we hold 
that Section. 105B and therefore also the 
provisions of Chapter V-A do not violate 
the provisions of Article 14 and are valid. 


45. In the result the other points 
arising in each of these three petitions 
will have to be tried #efere a final order 
can be made in these petitions. 


46. As regards costs. each of the 
three petitioners in which this auestion 
was tried as a common auestion will now 
have to be tried in respect of the other 
disputes involved therein. So far as the 
parties to each of these petitions are con~ 
cerned, we therefore order that the costs 
of those parties in respect of the trial of 
this preliminary point shall be costs in 
that petition. The State however. has 
appeared only because of the constitu- 
tional challenge to the State legislation. 
The State is not a party to anv of these 
petitions. Therefore it is no longer in- 
terested in appearing in those petitions 
after the decision on this preliminary 
point. We must. therefore. finally make 
our order as to costs in each of the three 
petitions as between the State on the one 





hand and the petitioners in each of the 
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cases on the other. Bearing in mind the 
importance of the point involved. the 
duration of the hearing of the preliminary 
point which we are informed has lasted 
for about thirty-one hours, and the fact 
that our decision as to guiding principles 
is against the State we quantify the costs 
of the hearing of this preliminary point 
payable to the State at Rs. 2.400/-. We 
order that each of the petitioners in the 
three petition do pay to the State a one- 
third of the said amount of Rs. 2.400/-. 
i, e. Rs. 800/-. by wav of its contribution 
to ana said costs awarded to the State. 
Order accordingly. 


A ernrnns 
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Suka Ishram Chaudhari, Petitioner v. 
Jamnabai Ranchodas Guiarathi and others 
Opponents. 

Special Civil Appin. No. 1098 of 1967 
D/- 1-9-1971. 

(A) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 1947) 
Section 12 (3) (a) — Refusal by landlord 
to accept rent sent by M. O. Tenant can- 
not be said to be in arrears of rent nor 
can he be said to be not ready and 
to pay rent — Eviction under Section 12 
(3) (a) is erroneous. (1966) 68 Bom LR 

., Distinguished. (Para 6) 

(B Bombay Rents Hotel and Lodg- 
ing House Rates Control Act (57 of 1947) 
Section 13 (1) (b) — Eviction for construc- 
tion of permanent structure by tenant 
without permission of landlord — Inter- 
ference by High Court under Art. 227 — 
(X-Ref:— Constitution of India Art. 227). 


If the Court draws an improper in- 
ference as to the legal effect of proved 
facts, the High Court can correct it be- 
cause that is a question of law. Though 
it is true that the High Court has to in- 
terfere only when there isa manifest and 
patent error of law on the face of the 
proceeding when there is clear ignorance 
or disregard of provisions of law. yet the 
legal effect of an inference as regards a 
provision of law can also be looked into 
by the High Court in its supervisory iuris- 
diction. This will have to be done in the 
interests of justice if the subordinate 
Court has stepped beyond its bounds. 

(Para 9) 

Thus where the construction of a 
femporary nature (tin shed) was already 
there and the tenant erected a wall on 
one side of such shed to protect his goods 
ft was held that no structure of permanent 
nature could be said to have been erected 
by the tenant wee meaning of Section 
13 (1) b). (Para 11) 
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Cases Referred: Chronological 

(1966) 68 Bom LR 412 = 1966 Mah 
LJ 620. Manorama S. Masurekar 
v. Dhanalaxmi G. Shah 4 

ATR 1936 PC 77 = 63 Ind App 140. 
Gujarat Ginning and Manu- 
facturing Co. Ltd. Ahmedabad v. 
Motilal Hirabhai Spinning and A 
Manufacturing Co. Ltd. Ahmedabad 9 

S. A. Desai with P. G. Bhimrao. for 

oa ieee V. M. Limave for Opponent 

o. 1 


JUDGMENT :— The petitioner here 
is a tenant in respect of the suit premises 
belonging to the respondent in village 
Chonda, district Jalgaon. A vacant plot 
of land bearing S. No. 7543 and admeasur~ 
ing 32’ x 12’ was leased out to the peti- 


Paras 


tioner on 2-11-57 at a monthly rent of 


Rs. 4/-. The petitioner used it for run- 
ning a shop after constructing a tin shed 
on it. It appears that in the year 1963 there 
was a theft in the shop and. therefore the 
petitioner constructed a wall in brick and 
mortar on the side touching the road. 
from where there was a possibility of the 
shop being broken open. There was ex~ 
change of notices at that time between the 
landlord and the tenant. There was also 
some litigation in which the landlord 
won. On 1-6-65 the respondent-landlord 
terminated the tenancy of the petitioner 
by a notice on the grounds that he is in 
arrears of rent from 1-11-64 to 1-5-65: that 
he had built a wall in brick and mortar 
on the southern side of the structure and 
had also built another wall in brick and 
mortar to partition the tin shed. The peti- 
tioner denied the allegations of the res- 
pondent and the suit followed on 15-7-65. 
The trial Court held in favour of the peti~ 
tioner but the District Court did not agree 
and reversed the order passed by the 
trial Court and decreed the respondent’s 
suit for possession of the suit plot. This 
decree of the learned Assistant Judge. 
Jalgaon. is sought to be corrected here by 
this petition under Article 227 of the 
Indian Constitution. 

2. We are here concerned with 
two grounds taken up by the respondent 
for evicting the petitioner. The first 
ground is that the petitioner was in ar- 
rears of rent from 1-11-64 till 1-5-65 and 
the second ground is that the -vetitioner 
had constructed a wall in brick and mor- 
tar on the southern side of the tin shed: 
that he has also constructed another 
partition wall to divide the tin shed into 
two. The respondent. therefore, relies on 
Section 12 and Section 13 of the Bombay 
Rents. Hotel and Lodging House Rates 
Control Act (hereinafter called “Rent 
Act”). In order to understand the legal 
effect of certain facts and circumstances 
for the purpose of recording whether the 
petitioner has neglected to make the pav- 
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ment of rent it will be necessary to men- 
tion certain facts. 

3. We have on record Exhs. 58 to 
61. which are money order coupons. 
These were the money orders which were 
sent by the Petitioner between 24-4-63 to 
29-6-64 to the respondent from time to 
time. The respondent refused to accept 
these money orders sent by the petitioner 
as and by wav of rent between April 1963 
and June 1964. The money order cou- 
pons on record also show that the peti- 
tioner had sent in lump sum Rs. 24/- to- 
wards rent at the rate of Rs. 4/- ver 
month for the period beginning from l= 
11-64 to 1-5-65. The petitioner hag exa- 
mined himself and stated that he had 
sent these money orders towards rent at 
the rate of Rs. 4/- for the period from 
1-11-64 to 1-5-65. which were refused by 
the respondent. In this case we are 
concerned with the notice dated 8-6-65 
given by the respondent to the petitioner 
terminating the tenancy because the peti- 
tioner was in arrears from 1-11-64 to l- 
5-65. Thus. we have seen that the peti- 
tioner did send rent by money orders but 
it was refused. The point, therefore. that 
is raised here for consideration is whe- 
ther the petitioner could be said in these 
circumstances to be not ready and willing 
to pay rent and whether he was in ar- 
rears of rent for a period of more than six 
months. 


4, The learned Assistant Judge 
while considering this point held that the 
payment of rent by money orders for the 
period from 1-11-64 to 1-5-65 absolutely 
irrelevant. He held that the money orders 
prior to the notice cannot be taken into 
consideration under Section 12 (2) of the 
Rent Act. In support of this proposition 
he has relied on Manorama S. Masurekar 
v. Dhanlaxmi G. Shah (68 Bom LR 412). 
That was a case where also a notice was 
served demanding rent in arrears for 
more than six months. In that case the 
amount of rent was sent after one month 
after notice but before the sult was filed. 
That was not a case. where rent was paid, 
as we bave seen in the instant case. by 
money orders before notice for the period 
for which the landlord says the peti- 
tioner was in arrears. In that case the 
notice was dated 22nd December. 1966 
demanding rent in arrears. The other 
side alleged that standard rent was 
tendered on 22nd January 1967 but not ac~ 
cepted. Money order was then sent on 
4th February 1967. which was refused. 
In these circumstances. Patel. J.. who 
heard the civil revision application. was 
of the view that under Section 12 (3) (a) 
of the Rent Act the Court should pass 
a decree if tender of rent was made after 
a month’s notice under Section 12 (2) of 
the Rent Act. The fact that tender of 
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rent was made before the suit for eiect~ 
ment was filed by the landlord does not 
give protection to the tenant under Sec- 
tion 12 (1). The learned Assistant Judge 
relied on these observations and held thaf 
these observations would apply to the 
facts and circumstances of the instant 
case. In my view the learned Assistant 
Judge has erred in applying this law to 
the facts and circumstances before us 
which are quite different from the facts 
and circumstances, which were before 
Patel, J. 


5. Section 12 of the Rent Act proa 
vides for ejectment of the tenant by the 
landlord. It is divided into four clauses. 
The first clause prohibits a landlord from 
recovering possession of any premises so 
long as tenant pays and is ready and will- 
ing to pay the amount of the standard rent 
and permitted increases, if any. and ob- 
serves and performs the other conditions 
of the tenancy in'so far as they are con- 
sistent with the provisions of the Rent Act. 
Therefore, as long as the tenant is ready 
and willing to pay and as long as he ob- 
serves the conditions of tenancy. land- 
lord cannot recover possession of the pre- 
mises, The second clause directs the 
landlord to give a notice before a suit on 
the ground of non-payment of rent is 
filed. A landlord under this clause can- 
not file a suit until expiration of one 
month next after the notice of the de- 
mand of standard rent. The third clause 
deals with two. kinds of arrears. Sub- 
clause (a) deals with a tenant who is in 
arrears for a period of six months or 
more; sub-clause (b) deals with a tenant. 
who is in arrears for less than six months 
and sub-clause fc) provides that if a 
tenant raises a dispute regarding the 
amount of standard rent or permitted in- 
creases, he is allowed to raise that dis- 
pute; and if the tenant makes the pay- 
ment of which he is in arrears within one 
month of the notice. then the landlord 
cannot recover possession of the premises. 
But if he does not raise anv dispute and 
if he neglects to pay until expiration of 
the period of one month after the notice 
then the Court has no other alternative 
but to pass a decree for eviction. So far 
as sub-clause (b) is concerned the tenanf 
is asked to pay the arrears on the first 
date of the hearing of the suit or before 
such other date as the Court mav fix and 
if he continues to pay rent regularly in 
Court, then no decree can be passed 
against him but if after notice and after 
filing of the suit he neither 
the arrears on the first date of 
the hearing of the suit nor before such 
other date as the Court may fix. then 
a decree for eviction shall have to 
be passed. We are not concerned with 
the fourth clause because that clause 
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merely deals with disbursement of the 
amount paid bv the tenant in Court. 


6. Now, therefore. under Sec- 
tion 12 of the Rent Act this Court has to 
see whether the tenant was ready and 
willing to pay rent; whether the land- 
Jord had given him necessary notice: whe- 
ther in this case. which is governed by 
Section 12 (3) (a). the tenant is in arrears 
of rent for a period of six months or more 
and whether the tenant has neglected to 
make payment of the same. We have 
seen that the respondent had been re- 
fusing to accept rent sent to him by money 
orders. The arrears of rent according to 
the notice given by the landlord is for a 
period from 1-11-64 to 1-5-65. The 
question. in view of the fact that the 
tenant had sent rent by money orders and 
the landlord refused to accept the same 
is whether the tenant was still in arrears 
of rent. If the the landlord had accented 
rent, the tenant would certainly not have 
been in arrears and there could not have 
been any cause of action for the notice to 
be served by the landlord on the tenant. 
Because the landlord had been refusing 
to accept rent for the period for which he 
was said to be in arrears the cause of 
action arose. In mv view the landlord can- 
not take advantage of his conduct in not 
accepting rent sent by the tenant and 
then give a notice saying that the tenant 
is in arrears of rent for more than six 
months. The intention of the legislature 
when enacting Rent Act could not have 
been to protect the landlord who refuses 
to accept rent and after six months turns 
round to say that the tenant is in arrears 
of rent for a period of six months or 
more. In mv view. therefore. the facts 
and circumstances of the instant case 
show that the petitioner-tenant was ready 
and willing to pay rent. 
show that the tenant was not in arrears 
of rent voluntarily. It is because of the 
conduct of the landlord that he fell in ar- 
rears for a period of six months or more. 
If the landlord had accepted rent. he 
would not have been in arrears at all. If 
that is so. then, in my view. the view of 
the learned Assistant Judge in inferring 
that the petitioner can be evicted under 
Section 12 (3) (a) of the Rent Act is er- 
roneous. On the other hand the infer- 
ence and the legal effect of these proved 
facts is that the tenant cannot be evicted 
because he was neither in arrears of rent 
nor can be said to be not ready and will- 

to pay rent. 


7. I am supported in this view of 
mine by a judgment of Chandrachud J. 
while deciding Civil Revision Application 
No. 1450 of 1961 on 16th April 1964. He 
had before him facts similar to the facts 
of the instant case and he has taken the 
game view as I am now taking. 
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&. Another ground taken by the 
landlord is that the tenant had erected on 
the premises a permanent structure and, 
therefore he is liable to be evicted. Under 
Section 13 (1) (a) notwithstanding anv- 
thing contained in the Rent Act but sub- 
ject to the provisions of Section 15. which 
deals with sub-letting. a landlord shall 
be entitled to recayer possession of 
any premises if the Ccurt is satisfied that 
the tenant has without the landlord’s con- 
sent in writing erected on the premises 
any permanent structure. What the land- 
Jord has been pleading is that the peti- 
tioner has erected on the premises a per- 
manent structure viz. a wall on the 
southern side and a partition wall divid- 
ing the tin shed. The learned Assistant 
Judge in his judgment relied upon the 
fact that the petitioner has nowhere de~ 
nied the fact of constructing the wall in 
brick and mortar on the southern side. 
That is true. But the shed was there 
from the beginning. It is only in 1963 
that the wall was constructed because of 
a theft. The judgment gives an impres- 
sion that the whole house was constructed 
at the time when this wall was construct- 
ed. That is not so. The learned Assistant 
Judge is of the view that because the 
tenant has erected a house like structure 
consisting of two compartments with the 
southern wall and partition wall in brick 
and mortar with a foundation of about 
1} x 24 therefore it is an erection of a 
permanent structure. According to 
the learned Assistant Judge if the conten- 
tion of the tenant in erecting the wall 
was to protect himself from the thieves. 
that will not help him and this fact ac- 
cording to him is quite irrelevant for de- 
ciding the issue. In that view of the matter 
he found that the tenant has contravened 
the provisions of S. 13 (1) (b). The trial 
Court. however. differed from him. Ac- 
cording to the trial Judge. who had the 
advantage of inspecting the site. this was 
a temporary structure; the shed was no 
better than a temporary shed: the wall 
was constructed to protect the shed from 
the road side: according to trial Court the 
wall was constructed to save himself from 
thefts being committed from that side. He 
says that in these circumstances the wall 
cannot be said to be a permanent struc~ 
ture. 


9. Now, the expresion used in 
Section 13 (1) (e) is “permanent structure.” 
So far as the wall is concerned. admittedlv 
it is built for the purpose of protecting 
his goods from theft from the road side: 
it is only a part of the whole temporary 
shed. He has constructed the wall slop- 
ing towards the east. He has also con- 
structed a partition wall dividing the tin 
shed into two. On one side the goods are 
kept and the other side there is a shop. 
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Itis brought in the cross-examination that 
the foundation of this wall was about 
14x 24’. The point, therefore. that arises 
here for consideration is what is the legal 
effect of the facts here? Itis contended on 
behalf ofthe respondent that this Court 
cannot correct a finding of fact. After all 
according to Mr. Limave. the learned ad- 
vocate for the respondent the wall can~ 
not but be a permanent structure. 


In my view this is not a finding of fact but 
is an inference as to the legal effect of 
certain proved facts. The Court has to 
infer on the basis of proved facts. whether 
these facts lead to the legal conclusion 
that the structure is or is not a permanent 
structure. In my view if the Court draws 
an improper inference as to the legal 
effect of proved facts. this Court could 
correct because that is a question of law. 
In Gujarat Ginning and Manufacturing 
Co. Ltd. Ahmedabad v. Motilal Hirabhai 
Spinning and Manufacturing Co. Ltd.. 
Ahmedabad. AIR 1936 PC 77. Their Lord- 
ships have observed that the High Court 
in a second appeal is bound by the Dis- 
trict Judge’s finding of fact. But where 
the matter in question is as to the proper 
effect of legally proved facts that is a 
question of law. Now, it is true that this 
Court has to interfere only when ‘there 
is a manifest and patent error of law on 
the face of the proceeding. when there is 
clear ignorance or disregard of provisions 
of law. In my view the legal effect of an 
inference as regards a provision of law 
can also be looked into by this Court in 
{ts supervisory jurisdiction. This will 
have to be done in the interests of justice 
if the subordinate Court has stepped be- 
yond its bounds. This will therefore be a 
fit and proper circumstance to intervene, 
The contention raised by Mr. Limave. the 
learned advocate for the respondent, 
therefore appears to be without basis. 


10. The petitioner has taken on 
lease only the plot of land. He has not 
taken any premises. After taking this 
open plot of land he had in the beginning 
constructed a temporary tin shed. In 1963 
theft was committed from the southern 
side. and. therefore in order to protect 
himself as well as his goods. he construct- 
ed the wall in brick and mortar. He has 
also constructed a partition wall to divide 
for his convenience and for his beneficial 
use, The rest of the construction is a 
tin shed. Now. can it be said that the peti- 
tioner has erected any permanent struc- 
ture by constructing the southern wall 
and the partition wall? After all while 
determining the permanent character 
of a structure it is alwavs necessary to 
see the nature of the structure and mode 
and degree of annexation. It mav also 
be necessary fo see the intention of the 
party who puts up the structure. The 
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nature of the structure on the whole is 
temporary structure except for this wall, 
If the landlord finds reasons to eject the 
petitioner, in my view. it will not be dif- 
ficult for the petitioner to vacate the open 
plot of land without causing any injury 
to it. Construction of the wall in my view 
therefore will not cause any injury to the 
anen plot of land which was leased to 

This is not a case where substantial 
eee enn was made by the petitioner 
to the premises, which were leased out 
to him and which. if removed. will cause 
injury to the open plot of land, 

11. What is the nature of these 
walls and the degree of annexation? What 
was the intention of the tenant when he 
constructed these walls? The nature and 
Mode therefore of annexation of its 
degree can be gathered by the intention 
with which the tenant had built the wall 
though in brick and mortar. It is done 
to prevent the thieves from breaking open 
the shed which wag exposed to the road. 
The intention therefore was not to havea 
permanent structure but to save himself 
and his goods in that temporary shed. 
The whole shed is still there. It is all 
of a temporary character. The-walls are 
but small annexations. The open plot of 
land will never lose its identity in the 
process of the removal of the wall. The 
wall is but an insignificant part of the 
temporary shed. The original nature of 
the open plot of land is not materially 
altered or interfered with. In this view 
of the matter. therefore, it appears tome 
that the legal inference drawn by the 
learned Assistant Judge from the proved 
facts is not correct. On the other hand 
the inference should be that the wall in 
the peculiar circumstances of the case 
cannot be said to be permanent structure 
erected by the tenant within the purview 
of Section 13 (1) (b) of the Rent Act. If 
this is so. then the order passed by the 
learned Assistant Judge has to be set 
aside. - 

12. I. therefore. allow this petition. 
set aside the Assistant Judge’s order and 
restore the trial Courts order. 

13. No order as to costs, j 

14, Rule made absolute. 

Petition allowed. 
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(A) Companies Act (1956), Ss. 258, 
260 — Right of company to increase the 
number of its directors — Board of Dir- 
ectors cannot by appointment of Addi- 
tional Directors increase the strength of 
the Board so as to affect the power of the 
company vested in it under Section 258. 
(Para 15) 


(B) Companies Act (1956), S. 258 — 
Power to increase number of directors — 
Exercise of — No formalities are pre- 
scribed therefor — Jt is not necessary for 
the company to pass a separate resolution 
Increasing the number of directors to fill 
the additional sanctioned post — It is 

cient compliance with the provisions 
of Section 258 when the company chooses 
to appoint additional directors within the 
permissible limits so as to increase the 
number of its directors — Absence of a 
separate resolution re: increase in number 
of directors would not render appoint- 
ment of additional directors null and void. 
(1936) 1 Ch. D. 640 Ref. (Para 20) 


(C) Companies Act (1956). S. 172 (1) 
m= Notice of meeting — Invalidity or in- 
sufficiency of notice — Question as to, is 
a mixed question of law and fact and its 
grounds have to be specifically pleaded — 
It cannot be raised at any stage of the 
proceeding — (X-Ref:— Civil P. C. (1908) 
Section 100). AIR 1965 SC 1535 (Approv- 
ing AIR 1963 Orissa 189) Rel. on. AIR 
1965 Guj 96 and (1920)1 Ch. D. 466 and 
(1921) 3 K. B. 32, Ref. (Para ) 


(D) Companies Act (1956). Ss. 172, 173 
(1) & (2) — Section 173 is mandatory and 
not directory — Non-compliance with it 
vitiates the action taken at the meeting 
— Allegation of insufficiency or mislead- 
ing nature of notice of special business — 
Has to be substantiated by relevant 
particulars (X-Ref:— Civil P. C. (1908), 
O. 6, R. 4) 


Section 173 is mandatory and nof 
directory. A notice of meeting when it 
contains items of special business within 
the meaning of Section 173 (1) (b) must 
disclose all the material facts. All the 
share-holders. must be in a position to 
make up their mind in advance whether 
they will attend the meeting or leave it to 
the good sense of the majority at the 
meeting. Any non-compliance with this 
requirement will nullify the action taken 
at the meeting. While considering the 
efficacy of any such notice. a benevolent 
construction will not be adopted so as to 
defeat the provisions of the statute. It 
is also clear that whether or not a parti- 
cular notice or an explanatory statement 
in a given case complies with the statu- 
tory requirement is a question of fact. 
There are two wavs in which the manda- 
tory provisions contained in Section 172 
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may be contravened. It may be a case 
where no explanatory statement is at all 
appended to the item of special business. 
or it may be a case where the statement 
Js incomplete. misleading or tricky. The 
contravention may be the result of an act 
of omission or an act of commission, 
Whatever be the nature of the contraven- 
tion, the question always is a mixed aues- 
tion of fact and law. When a challenge 
to the notice is made in court of law the 
court will have to consider all the ‘facts 
and circumstances of the case and then 
decide one way or the other. (1971) 41 
Com Cas 377 (Bom) and (1967) 1 Com LJ 
29 (Cal) and (1948) 1 All ER 21 and (1899) 
i Ch. 861, Ref. (Para 34} 


Where the explanatory statement ap- 
pended to the notice of the meeting is 
challenged as being insufficient or mis- 
leading. the plea is very much like the 
Plea of fraud and as such must be sub- 
stantiated by all relevant particulars. In 
the absence of such a pleading the matter 
cannot be challenged in appeal or even 
fn earlier proceeding. (Paras 37. 40) 


(E) Companies Act (1956), S. 264 (1) 

(as amended) — Interpretation of —Use of 

Objects and Reasons — Provision so far 

= it relates to filing of consent is direc- 
TY. 


Tt is true that a statute should be in~ 
terpreted without looking into other ex- 
traneous circumstances; but when a provi- 
sion has undergone several changes a 
reference must be made to Obiects and 
Reasons for the purpose of finding out the 
particular reason that prompted the 
legislature to evolve the provision in its 
current form. 


The object of the legislature in enact- 
ing S. 264 is evident when one considers 
the various amendments made by the 
Legislature before the section was enact- 
ed in the present form. Those who have 
once acted as directors were only seeking 
re-appointment. It was considered 
throughout that the formal consent on 
their part was not necessary. It is very 
clear as to why such a condition was 
found necessary. It may be that a person 
who is appointed as a director 
may refuse to act on the ground that he 
had never consented to act as a director. 
When such a flaw is discovered later on 
and the appointment will have to be 
ignored as ineffective. the company will 
have to take again further steps for fill- 
ing the posts of such director. Ordinarily 
a person appointed as a director is not 
likely to refuse to act. In a rare case he 
may do so. It is only to avoid the attend- 
ing inconvenjence that the Legislature 
has prescribed the condition. In the sec~ 
tion as originally worded somewhat strong 
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language was used. It was enacted that 
a person shall not be capable of being ap- 
pointed as a director unless he had filed 
earlier his consent in‘ writing to act as 
such director. The deletion of these 
words in the subsequent amended form of 
the section is not without significance. 
Perhaps the Legislature thought that the 
condition was given comparatively more 
importance when it was introduced in the 
section. If this is the only obiect which 
the Legislature sought to achieve by pre- 
scribing a prior consent in writing then 
there is no reason why -the absence of 
consent in all cases should invalidate the 
appointment. Even'without a consent a 
person appointed may accept the appoint- 
ment and prefer to act as a director. This 
is likely to happen in a majority of cases. 


‘Considering the section ag a whole and 


S 


bearing in mind the object of the Legisla- 
ture, and magnitude of the mischief in- 
tended to be avoided it must be held that 
Section 264 (1) -is clearly directory and 
not mandatory. AIR 1957 SC 832 and AIR 
1952 SC 369. Ref. (Para 49) 


(F) Companies Act (1956). S. 264 (2) 
— Interpretation of Provision is 
mandatory — Filing of consent under the 
provision is a condition precedent for 
acting as a director — Unless the consent 
is filed within the prescribed time, person 
appointed aş director for the first time 
cannot act as a director. (Obiter) 
(Para 49) 


(G) Companies Act (1956), Section 264 
(1) — Expression “or otherwise” — Con- 


- notation of — Expression covers all the 


other directors who for one reason or the 
other cease to hold office and are im- 
mediately thereafter reappointed as dir- 
ectors — The expression does not refer 
only to directors who remain in office 


after the directors retiring by rotation ` 


but also the Directors who cease to be 
in office because of Section 260. First pro- 
viso — Dictum in AIR 1970 SC 765, Rel. 
on, (X-Ref:— Interpretation of Statutes 
— Reference to Objects and Reasons — 
Permissibility (X-Ref:— Companies 
Act (1956) S. 256). (Paras 52, 53) 


(H) Companies Act (1956), Sec. 264 

(1) — Scope — Consent to act as director 
— Consent contemplated is referable to 
the candidature of a person for the office 
of a director — No consent is necessary 
to act as a director or an additional dir- 
ector — This is clear from the fact that 
one of the persons exempted from filing 
such consent is one who has left at the 
office of the company a notice under Sesc- 
tion 257 signifying his candidature for the 
office of a director — Section 264 does not 
in any manner regulate the appointment 
of additional directors under Section 260. 
(Para 54) 
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(I) Companies Act (1956), ss. 173, 258, 

396 (1) (b) — Suit for permanent injunc- 
tion restraining defendants from acting as 
directors and against the company or its 
servants etc. from allowing them to act 
as such — Suit, though it related to 
internal affairs of the company, was maim- 
tainable as there were allegations of non- 
compliance with the mandatory provisions 
of Section 173 and Section 258 and un- 
authorised alteration in the Board of Dir- 
ectors — A share-holder as such is cer- 
tainly interested to see that persons who 
are -apparently directors of the company 
are validly appointed as such, though he 
cannot interfere with internal manage- 
ment of the company. AIR 1934 Bom 
243, Rel. on. (Para 56) 
Cases Referred: Chronological Paras 
(1971) 41 Com Cas 377 = (1970) 2 

Com LJ 200 (Bom). Firestone 

Tyre and Rubber Co. v. Synthetics 

and Chemicals Ltd. 


AIR 1970 SC 765 = (1969) 2 SCR 
627, Virii Ram Sutaria v. Nathalal 
Premji Bhanradia 

(1967) 1 Com LJ 29 = 70 Cal WN 
871. Shaligram Jhaiharia v. 

_ National Co. Ltd. 

ATR 1965 SC 1535 = (1965) 2 SCR 
720. Shanti Prasad Jain v. 

Tubes Ltd. 

(1965) 1 Com LJ 112 = 69 Cal WN 
369. Shaligram Jhaiharia v.’ 
National Co. Ltd. 

AIR 1965 Gui 96 = (1964) 1 Com LJ 
326. Mohanlal Ganpatram vV. 
Sayaji Jubilee Cotton and Jute 
Mills Co. Ltd 

AIR 1963 Orissa 189. Kalinga Tubes 
Ltd. v. Shanti Prasad Jain 

AIR 1957 SC 832 = 32 ITR 615. 
Commr. of Income-tax Madh. Pra. 
v. Smt. Sodra Devi 

AIR 1956 Bom 537 = 26 Com Cas 
313. East and West Insurance Co. Ltd. 
v. Mrs. Kamla Jayantilal Mehta 

AIR 1954 SC 92 = 1954 SCR 587. 
State of West Bengal v. Subodh 
Gopal Bose 


AIR 1952 SC 369 = 1953 SCR I. 
Aswini Kumar Ghose v. Arabinda 
Bose . 47 

(1948) 1 All EF 21 = 1948 Ch 145, 
Grundt v. Great Boulder Propri- 


etary Gold Mines Ltd. 31 
(1936) 1 Ch 244 = 154 LT 120. Eyre 

v. Milton Proprietary Ltd 51 
(1936) 1 Ch D 640 = 105 LJ Ch 385. 

Worcester Corsetry Ltd. v. Witt- 

ing 1? 
AIR 1934 Bom 243 = 36 Bom LR 

483, V. N. Bhaiekar v. KM 

Shinkar 56 
(1921) 3 K B. 32 = 90 LJ K. B. 1145 

In re; Oxted Motor Co. Ltd. 27 
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{1920} 1 Ch. 466 = 89 LJ Ch. 379. 
In re: Express Engineering Works 


Ltd. 26 
{1899) 1 Ch 861 = 68 LJ Ch 353. 

Tiessen v. Henderson 32 
(1843) 2 Hare 461 = 67 ER 189. 

Foss v. Harbottle 33 
(1828) 1 Hud & B. 623 (R) 

Warburton v. Loveland 48 


F. S. Nariman with A. B. Diwan i/b 
M/s. Chimanlal Shah and Co. Attorneys, 
for Appellants; G. A. Thakkar with A 
N. Mody i/b M/s. Haridas and Co Attor- 
neys (for Nos. 1 and 2) and D. H. Buch 
with G. K. Munshi i/b M/s Bhaishankar 
Kanga and Girdharlal. Attorneys (for No. 
3) for Respondents. 


JUDGMENT :— This is an appeal by 
defendants 2 and 3 and is directed against 
the judgment and decree passed in the 
suit filed by Respondents 1 and 2 against 
the appellants and Respondent No. 3. The 
suit was for a permanent iniunction res- 
training Respondent No. 3 and its dir- 
ectors, servants and agents from allowing 
the appellants to act as directors of the 
Respondent No. 3 company. A similar 
injunction was also claimed against the 
appellants restraining them from acting 
in any manner as the directors of the res- 
pondent No. 3 company. 


2. Respondent No. 3 is a public 
limited company registered under the 
Indian Companies Act and carries on 
business. inter alia, as manufacturer of 
rayon yarn and has its registered office at 
Bombay. It is the plaintiffs’ case that on 
9-4-1969 the Board of Directors appointed 
the appellants as additional directors of 
Respondent 3 company. The Board of 
Directors consisted at that time of 8 
members excluding these additionally ap- 
pointed directors. The plaintiffs have re- 
ferred to the 8 directors as functioning 
directors and that may be to distinguish 
them from the appellants who are ap- 
pointed additional directors. Thereafter 
notices dated 10th April 1969 were receiv- 
ed by Respondent No. 3 company pro- 
posing the appellants as directors at the 
next Annual General Meeting. On 11-6- 
11969 the 22nd Annual General Meeting of 
the Respondent 3 company was conven- 
ed. At the General Meeting two directors 
Kasturbhai Lalbhai and Naval H. Tata 
retired by rotation and were again elect- 
ed as directors. At the same meeting by 
two separate resolutions the appellants 
were appointed directors. The two 
resolutions are referred to in the Plaint as 
Resolutions Nos. 5 and 6. 


3. The plaintiffs by the suit chal- 
fenged the legality of the appointment of 
the appellants on certain grounds. Ac- 

cording to the plaintiffs the number of 
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directors on the Board can be increased 
by the company under Section 258 of the 
Indian Companies Act by passing a resolu- 
tion. No such resolution was ever 
duly notified. proposed and passed. In 
the absence of any such resolution. Res- 
pondent No. 3 company had not the 
power to appoint the appellants as direc- 
tors. The plaintiffs submit that Resolu- 
tions Nos. 5 and 6 are. therefore. invalid, 
void and of no effect. 


4. The plaintiffs also submit that 
without prejudice to the aforesaid ground., 
the appointment of the appellants as dir- 
ectors was illegal. void and of no effect 
as they had not filed letters of consent 
under Section 264 (1) of the Act in respect 
of their proposed appointment as dir= 
ectors at the Annual General Meeting. 
The plaintiffs. as share-holders of Res~ 
pondent 3 company. have the right to pro- 
perty in Respondent 3 company. It is for 
this reason that they had filed the suit 
restraining the appellants from acting as 
directors of Respondent 3 companv. 


5. Respondent 3 company filed its 
written statement and submitted that the 
appointment of the appellants as directors 
was valid and legal. It has stated that a 
separate resolution to increase the num- 
ber of directors was not reauired under 
the provisions of the law. The company 
also stated in para 2 (a) of the written 
statement that on 9th April 1969 the ap- 
pellants had filed their letters of consent 
to act as directors. if appointed. After re- 
ceipt of these letters the appellants were 
appointed as directors. It is mentioned in 
the written statement that after their ap- 
pointment as Additional Directors on 10th 
April 1969. two share-holders delivered 
to the company notices under Section 257 
of the Act intending to propose the ap- 
pellants as candidates for the office of the 
directors of respondent 3 company at the 
next Annual General Meeting of the com- 
pany. The appellants were not-required 
to file any letters of consent under Sec- 
tion 264 (1) of the Act before their elec- 
tion as directors at the 22nd Annual 
General Meeting. According to the com- 
pany the appellants were validly pro- 
posed and elected as directors. 


6. The appellants between thems 
selves filed one written statement and 
supported the validity of their appoint- 
ment on all the grounds alleged by Res- 
pondent 3 company. In addition the ap- 
pellants stated that on their anpnointmen® 
as Additional Directors. the strength of 
the board was increased to 10 directors, 
In paragraph 8 of the written statemen# 
it is submitted that they were not re- 
quired to file any letters of consent under 
Section 264 (1) of the Act hefore thein 
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appointment as directors at the meeting. 
Without prejudice to this defence it is 
also pleaded that they did file the letters 
of consent on 9th April 1969 with Res- 
pondent 3 company. They argued that 
as Additional Directors, they were per- 
sons to whom Section 264 (1) of the Act 
did not apply. Assuming that there was 
any such requirement. it is asserted 
that it was a mere irregularity and 
that did not disable them from acting or 
functioning as directors. They made it 
clear that it was implicit in the two re- 
solutions appointing them as directors 
that the number of directors was. if 
necessary, being increased. According to 
them no separate resolution under Seç- 
tion 258 or Article 169 of the Articles of 
Association of the company was neces- 
sary for increasing the number of direc- 
tors from 8 to 10. At any rate, the ab- 
sence of any separate resolution will not 
affect the validity of the resolution ap- 
pointing them as directors of Respon- 
dent 3 company. They denied that it is 
mandatory under S, 258 of the Compa- 
nies Act or under Article 169 of the 
Articles of Association of the company 
that before the number of directors is 
increased, a resolution increasing the 
number of directors ought to have been 
duly notified or proposed or passed. There 
were other allegations made by the ap- 
pellants against the plaintiffs but for de- 
ciding the points raised in this appeal 
they are not at all relevant. As the par- 
ties had not sought any issues on the 
basis of those allegations, the learned 
Judge was not called upon to consider 
whether they were true or false. The 
substance of those allegations was that 
according to the appellants the plaintiffs 
had filed the suit mala fide at a ae stage 
at the instance of one Rasiklal, J. Chinai 
who was defeated in the contest for elec- 
tion of directors at the general meeting 
of the share-hbolders of Respondent 3 
company. 


7. At the trial the learned Judge 
framed ‘the relevant issues. Parties did 
not lead any oral evidence. By consent 
of the parties only documents were exhi- 
bited, The defendants had also resisted 
the suit on the ground that the plaintiffs 
being share-holders cannot have any gri- 
evance afainst respondent 3 company as 
the matter in dispute was concerning the 
internal management of the company and 
the suit by the two share-holders was 
not maintainable. Perhaps it was felt 
by the parties that the issues arising in 
the suit are purely questions of law and 
it was not necessary to adduce any oral 

evidence. 


8. The learned Judge, on a consi- 
deration of the evidence on record and 
the aon ens of the parties, ae Te- 
corded his findings. He held that the 
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present suit is maintainable. He came to 
the conclusion that the letters of consent 
under S. 264 (1) of the Act for the appoint- 
ment of the appellants as directors at the 
Annual General Meeting were not neces~. 
sary. In view of this finding he held that 
whether or not such letters were filed 

need not be considered. According to him 

the impugned resolutions Nos. 5 and 6 

passed at the Annual General Meeting of 

the company on 11-6-1969 appointing the 

appellants as directors of the company 
were illegal, Consistent with this find- 
ing the learned Judge decreed the plain- 
tiffs’ suit and granted the injunctions 
against Respondent No, 3 company and 
the appellants, 


9. As stated above the appellants, 
aggrieved by the decree, have come to 
this Court with the present appeal. Mr. 
Nariman appears for tHe appellants. Mr. 
Thakkar with Mr. Mody instructed by 
M/s, Haridas & Co., appears for respon- 
dents 1 and 2, the original plaintiffs. Mr. 
D. H. Buch with Mr. G, K. Munshi in- 
structed by M/s. Bhaishankar Kanga and 
Girdharilal, appears for Respondent 3 
company. It must be stated at the out- 
set that Respondents 1 and 2 have pur- 
ported to file cross-objections against the 
finding recorded by the learned Judge 
about the consent letters under S, 264 (1) 
of the Act. Mr. Thakkar conceded that 
the cross-objections are misconceived but 
mentioned that he had the right, as an 
advocate appearing for the respondents, 
to assail the decree under appeal on any 
of the grounds decided against him, 
Therefore. the points for determination 
in this appeal are:— 

(1) Whether the Board of Directors 
of the Company before and after the An- 
nual: General Meeting consisted of ten 
members or whether at the Annual Gene- 
ral Meeting the strength of the Board 
of Directors was increased from 8 to 10, 

(2) Whether the Company can in- 
crease the strength of the Board of 
Directors only by passing a separate and 
distinct resolution before proceeding to 
appoint directors by filling the additional 
sanctioned posts ? 

(3) Has the Board of Directors con- 
travened the mandatory provisions of 
Section 173 of the Act by not furnishing 
any information about the proposed spe- 
cial business or by furnishing informa- 
tion which is hopelessly inadequate or 
misleading ? 

(4) Can the plaintiffs rely on the 
above contravention in any form without 
specific averments in the Plaint? 

(5) Has the learned Judge erred in 
holding that the Additional Directors, 
like the retiring directors, are not re- 
quired to file written consent duly signed 
before their reappointment as directorg 
by the Company 2 
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(6) Is the suit not competent as the 
alleged irregularities arise in the course 
of the internal management of the com- 
pany ? 

10. Before I proceed to consider the 
various points urged before me. itis desir- 
able to refer to the relevant provisions of 
the Companies Act, 1956 and the Arti- 
cles of Association of Respondent 3 com~ 
pany. 

11. Section 2 (13) of the Compa- 
mies Act defines “director”. as any per- 
son occupying the position of director, 
by whatever name called. Section 255 
provides for the appointment of directors 
and the proportion of those who are to 
retire by rotation. Section 256 contains 
provisions for ascertainment of directors 
retiring by rotation and filling up of the 
vacancies, Under Section 257 a person 
who is not a retiring director shall be 
eligible for appointment to the office of 
director if he or some member intending 
to propose him has, not less than four- 
feen days before the meeting, left at the 
office of the company a notice in writing 
under his hand signifying his candida- 
ture for the office of director or the in- 
tention of such member to propose him 
as a candidate for that office. The other 
provisions of Section 257 are not quite 
relevant and need not be referred to 
here. ` 

12. Under Section 258 of the Act 
subject to the provisions of Ss, 252, 255 
and 259, a company in general meeting 
may. by ordinary resolution, increase or 
reduce the number of its directors within 
the limits fixed in that behalf by its arti- 
cles. S. 259 in certain cases requires the 
sanction or approval of the Central Gov- 
ernment for any increase in the number 
of its directors. Section 260 provides 
that the Board of Directors, if permitted 
by the Articles of Association. can ap- 
point additional directors. The Board is 
to exercise that power so as not to ex- 
ceed the maximum strength fixed for the 
Board by the Articles. The first proviso 
to Section 260 makes it clear that such 
additional directors shall hold office only 
upto the date of the next Annual Gene- 
ral Meeting of the company. S. 262 deals 
with the filling of casual vacancies 
amongst directors. Under Section 263 
(1) ordinarily there will be only one re- 
solution for the appointment of one direc- 
tor at the Annual General Meeting of 
the company. A single resolution is per- 
mitted under certain special circumst- 
ances for appointing more than one direc- 
tor. Section 263 (2) provides that a re- 
solution moved in contravention of sub- 
section (1) shall be void. whether or not 
objection was taken at the time to its 
being so moved. Section 264 (1) under 
certain circumstances requires that the 
candidate for directorship should file 
bis written consent with the company 
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before his appointment as director at the 
meeting. Section 264 (2) requires that 
a person appointed as a director shall 
not act as a director unless he has within 
the prescribed time signed and filed his 
consent with the Registrar to act as such 
director, 


13. Apart from the group of these 
sections, there are two more sections 
which assume importance while deciding 
the points which arise in this appeal 
Section 172 requires that every notice of 
a meeting of a company shall contain 
certain relevant particulars, leaving the 
other details, I must only mention that 
under Section 172 (1) such notice shall 
contain a statement of the business to be 
transacted at the meeting. Under Sec- 
tion 173 (1) (a) in the case of an Annual 
General Meeting, all business to be 
transacted at the meeting shall be deem- 
ed special, with the exception of business 
relating to four specified items. Item 
No, 3 deals with the appointment of 
directors in the place of those retiring. 
Section 173 (1) (b) makes it clear that in 
the case of any other meeting, all busi- 
ness shall be deemed special. Section 173 
(2) contains a direction that where any 
items of business to be transacted at the 
meeting are deemed to be special under 
sub-section (1). there shall be annexed to 
the notice of the meeting a statement 
setting out all material facts concerning 
each such item of business, including in 
particular the nature of the concern or 
interest, if any. therein of every direc- 
tor. the managing agent, if any, the 
secretaries and treasurers, if any. and the 
manager. if any. The proviso also re- 
quires further and better particulars in 
specified cases. It is mot necessary to 
refer to that proviso at anv length. 


14. Now it remains to mention the 
relevant Articles of Association of the 
company. Under Art. 142, the Directors 
have power at any time and from time 
to time to appoint any other qualified 
person to be a Director as an addition to 
the Board so that the total number of 
Directors at any time shall not exceed 
the maximum fixed. Any person so ap- 
pointed as an addition to the Board shall 
retain his office only upto the date of 
the next Annual General Meeting but 
shall be eligible for re-election at such 
meeting. Under Art. 164 at every Annual 
General Meeting of the Company, one- 
third of such of the Directorg for the 
time being as are liable to retire by rota- 
tion or if their number is not three or a 
multiple of three. the number nearest to 
one-third shall retire from office. Arti- 
cle 166 makes it clear that a retiring 
Director shall be eligible for re-election. 
It is true that counsel on either side did 
refer to other sections and articles to 
elucidate the various points raised by 
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them, I need not consider them all at 
this stage. 


15. The first point made by Mr. 
Nariman on behalf of the appellants is 
about the strength of the Board of Direc- 
tors of the Company. He objected to 
the expression ‘functioning Directors” and 
“Additional Directors” as used by the 
plaintiffs in the plaint. He said that 
there is no warrant for any such distinc- 
tion. Whether the Directors are appoint- 
ed at the meeting or by the Board of 
Directors. they all together constitute the 
Board. The Directors in that capacity 
have the same rights, privileges and obli- 
gations under the provisions of the Act. 
He referred to the definition of “direc- 
tor” as contained in Section 2 (13) of the 
Companies Act. In all other places in 
the Act the Board of Directors was men- 
tioned as such and he says that the dis- 
tinction sought to be made by the plain- 
tiffs is without any legal significance. It 
appears to me that the plaintiffs have 
used the different expressions only for a 
better understanding of their case. The 
appellants were, in the first instance, ap- 
pointed as Additional Directors and later 
on they were re-appointed as Directors. 
But apart from this fine distinction in 
phraseology. the point of substance made 
by Mr. Nariman is that the company had 
not increased the number of Directors from 
8 to 10 at the Annual General Meeting 
by the reappointment of the appellants. 
When the Board of Directors in exercise 
of their power under Section 260 of the 
Act co-opted the appellants, the number 
of Directors on the Board was increased 
from 8 to 10. Even at the meeting the 
number was not reduced. The two Dir- 
ectors retired by rotation and the two 
Additional Directors ceased to hold office. 
There were. therefore, Four clear vacan- 
cies. When the Company passed four 
resolutions reappointing the four persons 
as Directors there was no increase and 
the provisions of Section 258 are not 
attracted. I find it very difficult to ac- 
cept this submission. The composition 
of the Board of Directors with Additional 
Directors will not be the same as the 
Board of Directors appointed by the com- 
pany at the General Meeting. It cannot 
be said that the company had at any time 
surrendered its inherent or statutory 
power to increase the number of directors 
on the Board when the Board appointed 
or co-opted Additional Directors, Ag ob- 
served by Lord Hanworth M. R. in 
(Worcester Cursetry Limited v, Witting) 
reported in 1936 (1) Chancery 640-648, 
the power conferred on the Directors to 
appoint additional Directors is a tempor- 
ary power vested in them, and this is to 
be reviewed and perhaps confirmed at 
the General Meeting. Even the wording 
‘of Section 260 underlines the temporary 
nature of this power conferred on the 
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Board of Directors, Section 260 first 
proviso makes it clear that such Directors 
shall hold office only upto the date of the 
next Annual General Meeting. It is true 
that under Art, 142 of the Company, the 
Board of Directors can appoint any num- 
ber of Additional Directors at any time 
and from time to time so as not to exceed 
the permitted maximum limit. Consis- 
tent with the first proviso to Section 260, 
the Article also makes it clear that the 
person so appointed as an addition to 
the Board shall retain his office only upto 
the date of the next Annual General 
Meeting. I am of the view that the 
Board of Directors cannot by the ap 
pointment of Additional Directors increase 
the strength of the Board so as to affect 
the power of the Company vested in i 
under Section 258 of the Act. 


16. Then Mr, Nariman argued that 
the learned Judge was not justified in 
holding that the company can increase 
the strength of the Board only by passing 
a separate and distinct resolution before 
proceeding to appoint Directors by 
the additional sanctioned posts. I have 
not used the exact words of the learned 
Judge but in substance that appears to 
be the finding recorded by him. Ac 
cording to Mr. Nariman all that S. 258 
requires is that the company, subject to 
the other restrictions imposed on it, must 
resolve to increase or reduce the number 
of Directors in the General Meeting. The 
section itself has not prescribed any other 
formality for effecting the increase or 
decrease in the number of Directors, Mr, 
Nariman points out that under the Com- 
panies Act. wherever separate resolutions 
were found necessary, provisions were 
made in that behalf. He referred to Sec~ 
tion 263 of the Act. I have already men- 
tioned above the substance of that sec- 
tion. Ordinarily there will be a separate 
resolution for appointing a person as a 
Director at the Annual General Meeting 
of the Company. Mr. Nariman says 
that the Company can exercise the power 
vested in it under Section 258 by pas- 
sing one or more resolutions and ag no 
form is prescribed, one will have to look 
at the substance, When there are 8 mem~ 
bers on the Board of Directors, the Com- 
pany can by simply appointing two mem- 
bers in addition increase the number and 
this can be done without passing a sepa- 
rate resolution. He says that it is im- 
plicit in the act of appointing. The com- 
pany has exercised the power to increase 
the number, i 


17. While dealing with this power 
of the Company to increase the number, 
Mr. Nariman referred to the correspond- 
ing English Law and submitted that the 
provisions are substantially similar. Mr, 
Nariman relied on an English case 
(Worcester Corsetry. Lid, v. Witting, 
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(1936) 1 Ch D 640). The learned Judges 
were considering the effect of two ap- 
parently inconsistent Articles of the com- 
pany. But as the case also dealt with 
the power of the company to appoint 
directors and thereby increase the num- 
ber, it hag some relevance while appre- 
ciating the point raised before me. Arti- 
cle 83 of Table A contained the provi- 
sions similar to Section 258 of the Indian 
Companies Act. At page 649 Lawrence. 
L. J. observes as follows about the ex- 
istence of the power to Increase and its 
exercise by the company:— 

“Art, 83 of Table A shows in the 
plainest terms that the company has 
power to increase or reduce the number 
of its board. It is said that that does 
not involve the nomination and appoint- 
ment of particular gentlemen or ladies as 
directors, but it seems to me that that is 
necessarily implied in the provision of 
Art, 83. If. for instance, there have been 
four directors, within the maximum num- 
ber of directors, and the board desire 
that two additional directors shall be ap- 
pointed, it can convene. in my judgment, 
a meeting under Art. 83 for the purpose 
of increasing the number of directors by 
two named persons, appointing those two 
persons. and thereby increasing the num- 
ber of directors”. 

Slesser, L, J. at page 654 approves the 
above observations and says:— 

“The more natural view of Art, 83 
fs that it is not redundant or merely 
introducing unnecessary machinery which 
is already provided by Art. 12 in dealing 
with the maximum and minimum, but, 
as Lawrence L, J. has indicated, is itself 
conferring a power not only to increase 
the number but to increase that number 
by itself appointing directors to the ex- 
tent to which it is intended to increase 
the number.” 


18. About the power of the com- 
pany to increase the number of directors 
under its Articles of Association, the 
learned author in his book ‘Pennington’s 
Company Law’ 2nd Edn. p. 456-57 sums 
up the legal position as under:— 

“The power to appoint subsequent 
directors is usually exercisable by the 
members of the company in general 
meeting by ordinary resolution, If the 
articles prescribe the maximum number 
of directors who may be appointed, ap- 
pointments in excess of the maximum 
are void. Usually, however, the members 
are empowered to increase or reduce the 
maximum number of directors by ordi- 
nary resolution, and then an appointment 
of a director in excess of the former 
maximum is taken. to be an exercise of 
the power to increase the number of dir- 
ectors, and is valid”, 

While making the last-mentioned obser- 
yation, the learned author in the foot- 
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note has referred to the abovementioned 
case. So Mr. Nariman argued that Sec- 
tion 258 was an enabling section which 
authorised the Company to increase or 
decrease the number of directors just by 
an ordinary resolution, As singular in- 
cludes plural, one has to look at the re- 
sult and not the number of resolutions to 
find out whether the company has ex- 
ercised the power vested in it, 

19. Mr. Thakkar, with equal force, 
stressed the word resolution and said that 
it was a condition precedent to the valid 
appointment of directors resulting in the 
increase of the number of directors. Any 
other construction, he says, will render 
Section 258 nugatory or meaningless. Mr. 
Thakkar tried to distinguish the gaid deci- 
sion on certain grounds, He says that 
Art. 83 construed by the learned Judges 
refers to a General Meeting. Section 258 
of the Companies Act provides that the 
company may in general meeting by ordi- 
nary resolution increase or reduce the 
number of its directors. In my opinion 
this distinction is not one of substance. 
Any such difference in the wording will 
not affect in any manner the éfficacy of 
the observations made by the learned 
Judges in the above-mentioned case. 

20. Then Mr. Thakkar was at 
pains to point out that no such point was 
ever raised and debated in that case, The 
observations of the Judges quoted above 
are merely obiter dicta. Mr. Thakkar 
says that the Judges were reconciling the 
two apparently conflicting articles which 
conferred the power of appointing direc- 
tors on the Board of Directors and the 
company. He referred to several text 
books on Company Law, viz. Pennington’s 
Company Law, 2nd Edn, p. 456-57; Modern 
Company Law by C. B. Gover, Ird. 
Edn. p. 21; Palmers Company Law 
p. 533; Halsbury’s Laws of England Vol. 
6, p. 279. Art. 574; Buckley on the Com- 
panies Act, 13th Edn, p. 885 and sub- 
mitted that the abovementioned authority 
‘was quoted by the learned author to show 
that the company had not surrendered 
its power to appoint directors in favour 
of the Board of Directors. But the deci- 
sion is not cited by Mr. Nariman as a 
binding authority on this Court. Mr. 
Nariman relies only on the wording of 
the Article considered by the Judges 
which resembles the wording of S. 258. 
Under both the provisions the company 
has the power to increase the number of 
directors. When the company at its meet- 
ing resolves to appoint additional direc- 
tors in excess of the present strength of 
the Board, then itis an instance where the 
company is exercising its two-fold powers. 
The company increases the number not 
by separate resolution but by appointing 
additional directors. The effect is that 
the company has increased the number of 
directors, That appears to be a sensible 
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construction which can be adopted while 
interpreting the relevant provisions con- 
tained in Section 258 of the Indian Com- 
panies Act. In the result, in my opinion, 
it ig not necessary for the company to 
pass a separate resolution increasing the 
number of directors before appointing the 
directors to fill the additional sanctioned 
posts. In law it is possible for the com- 
pany to comply with the provisions of 
Section 258 when it chooses to appoint 
within the permitted limit additional dir- 
ectors so as to increase the strength of 
its present Board. The learned Judge 
was in error in coming to the conclusion 
that in the absence of a separate resolu- 
tion the appointment of the appellants as 
directors of Respondent 3 company was 
null and void. The legality of the Resolu- 
tions Nos, 5 and 6 cannot be challenged 
on the ground that there was any con- 
travention of the provisions of S. 258 of 
the Act. 

21. Then I propose to consider 
points Nos. 3 and 4 together as the dis- 
cussion of law is likely to be overlapping. 
Point No, 3 will involve the considera- 
tion of the provisions of Sections 172 and 
173 of the Act and point No, 4 is about 
the sufficiency or otherwise of the plead- 
ings, 

22. I have already set out above 
the relevant provisions of Section 173 of 
the Act. Section 173 will have to be read 
with Section 172 (1) of the Act. Under 
Section 172 (1) every notice of a meeting 
of a company, among other things, must 
contain a statement of the business to be 
transacted at the meeting. Section 173 (1) 
contains classification of the business and 
indicates when the business shall be treat- 
ed as special. Under Section 173 (2) any 
items of special business mentioned in 
the notice must be accompanied by a 
statement setting out all material facts 
concerning such items of business. 

23. Mr. Nariman for the appel- 
Tants drew my atention to the notice 
of the meeting which is produced at Ex. 
D at p. 90 of the paper book. It is 
worthwhile to reproduce the material 
items of business:— 

Serial No, 3: To elect a Director in 
the place of Shri Kasturbhai Lalbhai who 
retires by rotation under Art, 164 of the 
Articles of Association of the Company, 
but being eligible, offers himself for re- 
election. 

Serial No. 4: To elect a Director in 
the place of Shri Naval H. Tata. who re- 
tires by rotation under Art. 164 of the 
Articles of Assoclation of the Company, 
but being eligible, offers himself for re- 
election. 

Serial No. 7: To appoint a Director 
fn place of Shri Laljibhai Chhaganlal 
Kapadia who was appointed an addi- 
tional Director of the Company by the 


L. C. Kapadia v. L. B. Desa? (Bhasme J.) 


ALR 


Board of Directors on 10th April 1969 
and who ceases to hold office under Sec- 
tion 260 of the Companies Act, 1956 on 
the date of this meeting in respect of 
whom a notice as required by S, 257 of 
the Companies Act, 1956 has been receive 
ed by the Company. 


Serial No. 8: To appoint a Director 
in place of Shri Nimjibhai Chhaganlal 
Kapadia who was appointed an additional 
Director of the Company by the Board of 
Directors on 10th April 1969 and who 
ceases to hold office under Section 260 of 
the Companies Act, 1956 on the date of 
this meeting in respect of whom a notice 
as required by Section 257 of the Com- 
panies Act 1956 has been received by the 
Company. 


24, Items Nos, 3 and 4 constitute 
ordinary business and Items Nos, 7 and 8 
constitute special business within the 
meaning of Section 173 of the Act, Being 
special business Items 7 and 8 are follow» 
ed up by explanatory statements contain- 
ed in an annexure to the notice. Expla+ 
natory statement accompanying Item No, 
7 reads as under:— 


_ “Shri Laljibhai Chhaganlal Kapadia 
Was appointed an additional Director on 
10th April 1969 by the Board of Directors 
of the Company and he retaing his office 
as a Director only upto the date of this 
Annual General Meeting under the provi- 
sions of Section 260 of the Companies Act, 
1956. As required by Section 257 of the 
Companies Act, 1956. a notice has been 
received from a member signifying his 
intention to propose his appointment as 
a Director. It is recommended that he 
be appointed ag a Director”, 


Explanatory Statement accompanying 
Item No. 8 is identical with the difference 
that it is in respect of the other addi- 
tional Director Shri Nimjibhai Chhagan~ 
jal Kapadia. Relying on the content of 
the notice in general and the explanatory 
notes in particular, Mr. Nairman submits 
that there is compliance with the require- 
ment of Section 173 of the Act. Mr, 
Nariman points out that under Art. 164 
of the Articles of Association of the Com- 
pany, at every Annual General Meeting 
of the Company, one-third of such of the 
Directors for the time being as are liable 
to retire by rotation or if their number 
is not three or a multiple of three. the 
number nearest to one-third are to retire 
from office. The strength of the Board 
was 8 and obviously the number of Dir- 
ectors retiring by rotation will be two. 
Items Nos, 3 and 4 in the notice in un- 
mistakable terms give an indication of 
this factual and legal position. As these 
items of business were not special there 
was no explanatory statement in the an- 
nexure to the notice. Items Nos, 7 and 
8 constituted special business. The con- 
tents of these items conveyed to the body, 
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of shareholders sufficient information 
about the proposal to fill up additional 
posts. The two persons had acted as addi- 
tional directors and they ceased to hold 
office under Section 260 of the Act on the 
day of the meeting. It is stated that the 
company had received proposals about 
their appointment under Section 257 of 
the Act, It is implicit in this statement 
that the Board wants the company to 
consider the appointment of Directors for 
two additional posts. The explanatory 
statement contains one important addi- 
tional particular. The Board of Direc- 
tors has made a recommendation that the 
two persons who have acted as additional 
Directors be appointed Directors at the 
meeting. According to Mr. Nariman the 
Board has complied with the provisions 
of Section 173 of the Act. 


25. Then Mr, Nariman argued that 
in the present state of pleadings. it was 
not open to the plaintiffs to raise any 
objection about the non-compliance with 
the requirement of Section 173 of the 
Act. He says that the plaint nowhere 
refers to Section 173 of the Act. A fair 
reading of the plaint would show that 
the main grievance of the plaintiffs was 
that no resolution was proposed or passed 
under Section 258 of the Companies Act 
read with Art. 169 of the Articles of As- 
sociation of the Company about increas- 
ing the strength of the Board of Direc- 
tors. According to the plaintiffs the two 
resolutions appointing the appellants as 
directors are not valid as they in effect 
increased the number of directors from 
8 to 10 without an appropriaté resolution 
being passed as required by Section 258 
of the Act. This is the only grievance 
of the plaintiffs about the non-compliance 
with the condition in Section 258 of the 
Act. Mr. Nariman says that in view of 
this specific case made out by the plain- 
tiffs. there was mo occasion for the de- 
fendants to meet any other case about 
the illegality resulting from the non- 
compliance with the provisions of Sec- 
tion 173 of the Act. Mr. Nariman in this 
connection heavily leaned upon a deci- 
sion of the Orissa High Court reported 
in Kalinga Tubes Ltd. v. Shanti Prasad 
Jain, AIR 1963 Orissa 189. The learned 
Judges of the Division Bench of that High 
Court had to tackle a similar point about 
the sufficiency or otherwise of the plead- 
ings. While dealing with issue No. 4 (a) 
in that proceeding Misra, J. at page 202 
in para 17 observed as follows:— 


“The notice is challenged as fraudu- 
lent and contrary to the statute. None 
of the grounds have been pleaded. For 
the first time this contention appears to 
have been advanced in course of argu- 
ment before Mr. Justice Barman. In 
none of the affidavits the petitioner swears 
that the notice was tricky. misleading or 
insufficient, The question is one of om 
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ed question of fact and law, and it is nof 
permissible to be taken at the stage of 
hearing for the first time”. 


The learned Judge certainly refers later 
On to Section 172 (1) and S. 173 (2) of 
the Act. At page 214 para 58 Das, J, ob- 
serves as follows:— 

“At the outset, I must say that the 
plea of invalidity of the notice was not 
taken either in the plaint which was filed 
in the Court of the Subordinate Judge or 
in the petitions and affidavits before the 
Honourable Company Judge of this Court. 
At a fairly late stage of the case, oral 
submissions were made challenging the 
validity of the notice for the extraordi- 
nary General Meeting of 29-3-1958. On 
that ground alone, the point could have 
been left.out of consideration”, 


However, it must be stated that the 
learned Judges despite the insufficiency 
of the pleadings considered the merits of 
the case. and held that the notice was in 
compliance with the statutory require- 
ments of Section 173 of the Companies 
Act, and the meeting held on the basis of 
such notice and the resolutions passed 
therein were not in any way invalid, Mr. 
Nariman says that this authority has 
acquired additional sanctity as it was in 
terms approved by the Supreme Court in 
Shanti Prasad Jain v. Kalinga Tubes Ltd., 
AIR 1965 SC 1535. ‘Wanchoo, J. at page 
1545 para 24 has observed as follows:— 


“It is, however, urged that the notice 
for the general meeting of the 29th March 
1958 was not in accordance with Sec- 
tion 173 and so the proceedings of the 
meeting must be held to be bad. This 
objection was, however, not taken in the 
petition and we have, therefore, not per- 
mitted the appellant to raise it before us, 
as it is a mixed question of fact and law. 
We may add that though the objection 
was not taken in the petition, it seems to 
have been urged before the appeal court. 
Das, J. has dealt with it at length and 
we would have agreed with him if we had 
permitted the question to be raised.” 


Relying on these decisions Mr, Nariman 
maintained that the resolutions cannot be 
challenged on the ground that the notice 
of the meeting and the explanatory state- 
ments accompanying the notice were 
defective in any manner. 


26. Mr. Nariman also submitted 
that the provisions of Section 173 were 
directory and not mandatory. Strict com- 
pliance with Section 173 was not neces- 
sary and there was in the present case 
substantial compliance with the provisions 
of that section. It is for this reason that, 
according to Mr. Nariman. any defect in 
the notice is capable of being waived by 
the shareholders, The company had unan- 
imously appointed the appellants at the 
Annual General Meeting. If there were 
any averments in the plaint setting out 
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the various defects and irregularities in 
the drafting of the notice and the ex- 
planatory statements, then it was open 
to the defendants to adduce evidence and 
satisfy the court that the plaintiffs by 
their conduct were estopped from object- 
ing to the legality of the resolutions. As 
an instance of the so-called irregularity 
Mr, Nariman referred to In re: Express 
Engineering Works Ltd., (1920) 1 Ch 466. 
It was a case where the legality of the 
Company’s meeting was challenged on the 
ground that it was styled a Directors’ 
Meeting and business was transacted as 
if it was a General Meeting. The issue 
of debentures at the meeting was chal- 
lenged as not valid. Younger, L, J. agre- 
ed with Lord Sterndale M, R.. who held 
that the share-holders must be deemed to 
baye acted in the meeting as shareholders 
and not as directors. What is stated by 
Younger. L. J. at page 471 is to the 
following effect:— 

“JT am of the same opinion. I am 
content to rest my conclusion upon what 
was said by Lord Davey in Solomon’s 
case that a company is bound in a matter 
which is intra vires by the unanimous 
agreement of all the corporators”, 


But this decision is not of any assistance 
to us. A syndicate of five persons formed 
a private company. They were all the 
directors and also shareholders. They 
all attended the meeting and transacted 
business. The objection to the legality 
of the meeting was rightly overruled. 

27. Mr. Nariman then dwelt on 
the case In re, Oxted Motor Co. Ltd., 
(1921) 3 KB 32. The Court held that it 
was not open to a creditor to impeach 
the validity of a resolution to wind up 
the company as it was competent to the 
shareholders of the company acting to- 
gether to waive the formalities required 
by Section 69 of the Companies (Con- 
solidation) Act, 1908 as to notice of inten- 
tion to propose a resolution as an extra- 
ordinary resolution. Even this decision 
will not carry us any further as in the 
present case everything turns upon the 
interpretation of the words of S. 173 of 
the Companies Act. 


28. Then Mr. Thakkar for the res- 
pondents submitted that Section 173 was 
in terms mandatory and not directory. 
He strongly relies upon a decision of the 
Gujarat High Court in Mohanlal Ganpat- 
ram v. Sayaji Jubliee Cotton & Jute Mills 
Co, Ltd., (1964) 1 Com LJ 326 = (AIR 
1965 Guj 96). Mr. Thakkar pin-points the 
following observations of Bhagwati, J. 
(as he then was) at page 338:— 


“The object of enacting Section 173 
is to secure that all facts which have a 
bearing on the question on which the 
shareholders have to form their judg- 
ment are brought to the notice of the 
shareholders go that the shareholders can 
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exercise an inteligent judgment. The 
provision is enacted in the interests of 
the shareholders so that the material facts 
concerning the item of business to be 
transacted at the meeting are before the 
shareholders and they also know what 
is the nature of concern or interest of 
the management in such item of busi- 
ness, the idea being that the shareholders 
may not be duped by the management 
and may not be persuaded to act in the 
manner desired by the management un~ 
less they have formed their own judg- 
ment on the question after being placed 
in full possession of all material facts and 
apprised of the interest of the manage- 
ment in any particular action being taken. 
Having regard to the whole purpose and 
scope of the provision enacted in Sec- 
tion 173, I am of the opinion that it is 
mandatory and not directory and that any 
disobedience to its requirements must lead 
to the nullification of the action taken”. 


29. Mr. Thakkar reinforced his 
argument by reference to a Calcutta deci- 
sion in which it was held that it was 
incumbent on the directors to disclose in 
the notice of the General Meeting full 
facts. Before I refer to the relevant ob- 
servations of the learned Judges, it is 
necessary to know in brief the facts of 
that case. Section 294 (2) of the Com- 
panies Act (as amended by Act 65 of 
1960) provides that the appointment of a 
sole selling agent by the Board of Direc~ 
tors shall cease to be valid if it is not 
approved by the company in the first 
General Meeting held after the date on 
which the appointment is made. The 
Court held that the provision was not 
directory but mandatory. The mere sub- 
stantial compliance was not enough but 
there must be a strict compliance. The 
impugned agreement about the appoint- 
ment was referred to in the report of the 
Directors and the same was adopted in 
the subsequent adjourned annual general 
meeting. But the adoption or approval 
of the report was treated as ordinary busi- 
ness and not as special business. In the 
circumstances the learned Judges allowed 
the appeal and granted ad-interim injunc- 
tion against the company and the direc- 
tors restraining them from getting passed 
the resolution in the ensuing Annual 
General Meeting of the Company. At 
page 124 of the report (Shaligram Jhaj- 
haria v. National Co, Ltd.. (1965) 1 Com 
LJ 112 (Cal). Bose, C. J. has made the 
following observations after quoting Sec- 
tion 173 (2) and (3) of the Act:— 


“So it appears that under S. 173 (2) 
an explanatory note with regard to the 
special items of business has to be annex- 
ed to the notice of the meeting: but this 
was not done with regard to the agree- 
ment dated the 27th January 1962. There- 
fore, there was no compliance with the 
requirements of the Statute inasmuch as ` 
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it was Incumbent under the section, if 
any special business was to be transacted 
at the meeting. to specify the nature of 
such business in the notice”, 

Mitter, J. at page 134 dilates as follows 
on the importance of the statutory pro- 
vision:— 

“The provision for Inspection of the 

agreement at the registered office of the 
company in terms of Section 173 (3) is 
not sufficient for the purposes of Sec- 
tion 173 (2). wc... As the legislature 
has thought it fit to provide that share- 
holders must approve of the appointment 
of selling agents the opportunity given 
to the shareholders must be full and com- 
plete and there must be a full and frank 
disclosure of the salient features of the 
agency agreement before the shareholders 
can be asked to give their sanction. The 
provision for inspection of the document 
at the registered office of the company 
ig not enough. Few shareholders have 
either the time or the inclination to go 
to the registered office to find out what 
the company is about to do. Moreover 
such an opportunity is illusory in the 
case of shareholders who do not live in 
Calcutta, when the registered office is 
situate here”, 
Coming nearer home, Mr. Thakkar quotes 
a recent decision of this Court reported 
in Firestone Tyre and Rubber Co, v. 
Synthetics and Chemicals Ltd., (1971) 41 
Com Cas 377 (Bom) Madon. J. reviewed 
the entire case law on the subject while 
interpreting Section 173 (2) of the Act. 
I reproduce the headnote which nearly 
summarises the conclusions of the learned 
Judge:— 

“Under Section 173 (2) of the Com- 
panies Act, where any items of business 
to be transacted at the meeting are deem- 
ed to be special, there shall be annexed 
to the notice of the meeting, a statement 
setting out all material facts concerning 
each such item of business, including, in 
particular, the nature of the concern or 
interest, if any, therein, of every direc- 
tor, the managing Agent, if any. the se- 
cretaries and treasurers, if any, and the 
manager, if any. The object underlying 
Section 173 (2) is that the share-holders 
may have before them all facts which 
are material to enable them to form 34 
judgment on the business before them. 
Any fact which would assist them in 
making up their mind, one way or the 
other, would be a material fact under 
Section 173 (2) and has to be set out in 
the explanatory statement. This provi- 
sion is mandatory and not directory and 
disobedience to its requirements must 
lead to nullification of the action taken.” 
Then Mr. Thakkar brought to my notice 
one more decision of the Calcutta High 
Court in Shaligram Jhajharia v, National 
Co, Ltd., (1967) 1 Com LJ 29 (Cal). It 
must be noted that the subject-matter of 
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the litigation in this case was an im- 
pugned selling agency agreement which 
figured in the Calcutta decision cited ear- 
lier by Mr. Thakkar. The plaintiff chal- 
lenged the legality of the notice of the 
Annual General Meeting on the ground 
that the explanatory statement attached 
to the proposed ordinary resolution was 
in contravention of Section 173 of the 
Act. On facts it was held that the ex- 
planatory statement was misleading in 
telation to the facts stated and it did not 
disclose certain other material facts, 
While concluding that the explanatory 
statement in that case was bad and in 
violation of Section 173 of the Act, A. N. 
Ray. J. indicated the correct principle of 
law. He says at page 36:— 

“The further question is whether the 
explanatory statement is in violation of 
provisions contained in Section 173 of the 
Companies Act. It depends upon 
the facts of each case as to whether an 
explanatory statement is tricky or mis- 
leading.” 

Ray, J. while considering the essentials 
of a valid notice convening an extra~ 
ordinary general meeting extracted two 
broad principles from the authorities 
cited before him. At page 135 he says:— 

“Two broad principles can be ex- 
tracted from the authorities: first that 
notice must be fairly and intelligently 
framed and it must not be misleading or 
equivocal. A benevolent construction 
cannot be applied. Secondly, some mat- 
ters must be brought pointedly to the 
attention of the share-holders. for ex- 
ample, where the directors are interested 
m a contract or matter which is to be 
submitted to a meeting for confirmation 
or approval, it appears to be desirable 
and in certain cases absolutely necessary 
to disclose the fact in the notice con 
vening the meeting or some accompany- 
ing circular.” 

_ __30. In the wake of these various 
judicial pronouncements, Mr. Thakkar 
thought it wise to draw upon the com- 
ments of the learned author of ‘Law and 
Practice of Meetings’ Frank Shackleton, 
Sth Edn, At page 27 under the Caption 
‘Special Business must be clearly stated’, 
the following requirements are noted:— 

“As to the essentials of a notice, if 
must state clearly the nature of any spes 
cial business to be transacted, as no other 
business can be transacted in addition or 
otherwise, unless the notice refers to 
ordinary business which it is competent 
for the meeting to transact............ 

It is, however, always desirable to 
state clearly the nature of any special 
business to be transacted, and if the regu- 
lations provide for notice of such special 
business, any resolutions passed without 
due notice will be invalid.” 

31. To reiterate with emphasis the 
importance of the notice of a meeting, 
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Mr. Thakkar referred to Grundt v. Great 
Boulder Proprietary Gold Mines Ltd., 
(1948) 1 All ER 21. Article 102 of the 
Articles of Association of the Company 
provided as follows :— 


“If at any general meeting aft which 
an election of directors ought to take 
pee the place of any director retiring 

y rotation is not filled up, he shall, if 
willing. continue in office until the ordi- 
mary meeting in the next year. and so 
on from year to year until his place is 
filled up. unless it shall be determined 
at any such meeting on due notice to 
reduce the number of directors in office.” 
The question arose whether the plaintiff, 
a retiring director, despite his failure to 
get re-elected, continued in office. 
claim was resisted on the ground that 
the company in effect had at its meeting 
reduced the number of directors. Cohen, 
L. J. overruled the contention and held 
that the number of directors in office 
cannot be reduced ess there was a 
specific resolution of the company to that 
effect after a mention of the general 
nature of such resolution has been made. 
The concluding words of Art. 102 require 
a specific notice to that effect. Lord 
Greene, M. R. at p. 30 of the report clari- 
fies the legal position in the following 
words :— 

‘In the present case counsel for the 
company argued that the company had, 
in effect, determined to reduce the num~ 
ber of directors in office (a) by refusing 
to re-elect the retiring plaintiff, and’ (b) 
by not electing anybody to fill that vac- 
ancy. I do not accept that argument. It 
appears to me that the concluding words 
of Article 102 require a specific resolu- 
tion, not merely to re-elect A but a 
specific resolution that nobody shall be 
elected to fill the vacancy.” 


32. It must be noted that the ab- 
sence of due notice and a. specific reso- 
lution was linked up with certain legal 
consequences, for instance, continuation 
of the retiring director in office. It was 
mostly on account of the peculiar word- 
fing of Article 102 that the court held 
that a proper resolution after due notice 
of the proposed special business was 
absolutely. necessary. 

27-7-1971. 


33. Then Mr. Thakkar cited a 
decision in Tiessen v. Henderson, (1899) 
fl Ch 861. The relevant part of the head- 
mote of that case may be stated :— 

“The notice of an extraordinary 
general meeting must disclose all facts 
mecessary to enable the share-holder re- 
ceiving it to determine in his own inte- 
rest whether or not he ought to attend 
the meeting; and pecuniary interest of 
a director in the matter of a special re- 


solution to be proposed at the meeting | 


fs a material fact for this purpose,” 
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A.LR. 
While restraining the company by an ad- 
interim injunction from acting upon or 
carrying into effect certain — special 
resolutions for reconstruction alleged to 
have been passed and confirmed at its 
extraordinary general meetings, the 
learned Judge Kekewich, J. has mada 
rather strong remarks at page 866 of the 
report: 


“The application of the doctrine of 
(Foss v. Harbottle), (1843) 2 Hare 461 
to joint stock companies involves as a 
necessary corollary the proposition that 
the vote of the majority at a general 
meeting, as it binds both dissentient and 
absent share-holders, must be a vote 
given with the utmost fairness that not 
only must the matter be fairly put be- 
fore the meeting. but the meeting itself 
must be conducted in the fairest possible 
MANMNET ........006 


Then at pages 870-871 the learned Judga 
makes a further observation— 


“If a meeting properly convened, and 
properly instructed as to the purpose for 
which it is convened, chooses to assent to 
this, there ig no reason why it should 
not do so, but I think it ought to have 
the opportunity of considering the poin#, 
The man I am protecting is not the diss 
sentient, but the absent share-holder —s 
the man who is absent. because, having 
received and with more or less care look- 
ed at this circular, he comes to the con- 
clusion that on the whole he will nof 
@ppose the scheme, but leave it to the. 
majority. I cannot tell whether he 
would have left it to the majority of the 
meeting to decide if he had known the 
real facts. He did not know the real 
facts; and, therefore, I think the resolu- 
tion is not binding upon him” 


34. Now, I may sum up what 
emerges from these various authorities 
cited by Mr. Thakkar. Bearing in mind 
the object of the legislature. I must say 
that Section 173 is mandatory and not 
directory. It is in the interest of the 
general body of Share-holders that the 
legislature has made provisions in Sec- 
tion 173 (2) requiring the notice of a 
meeting to set out a statement contain- 
ing all material facts concerning each 
special item of business. A notice of 
meeting when it contains items of spe- 
cial business within the meaning of Sec- 
tion 173 (1) (b) must disclose all the 
material facts. All the share~holders 
must be in a position to make up their 
mind in advance whether they will at- 
tend the meeting or leave it to the good 
sense of the majority at the meeting, Any 
non-compliance with this requirement 
will nullify the action taken at the meet- 
ing. While considering the efficacy of any 
such notice, a benevolent construction 
will not be adopted so as to defeat the 


>- provisions of the statute, It is also clear 
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that whether or not a particular notice 
or an explanatory statement in a given 
case complies with the statutory require- 
ment is a question of fact. There are 
two ways in which the mandatory provi- 
sions contained in Section 173 may be 
contravened. It may be a case where 
no explanatory statement is at all ap- 
pended to the item of special business. or 
it may be a case where the statement is 
incomplete, misleading or tricky. The 
contravention may he the result of an 
act of omission or an act of commis- 
sion. Whatever be the nature of the 
contravention, the question always is a 
mixed question of fact and law. When 
a challenge is made in a court of law 
the court will have to consider. all the 


facts and circumstances of the case and. 


then decide one way or the other. 

35. As the contravention alleged 
by the plaintiffs in this case is a mixed 
question of law. and fact, the pleadings 
certainly assume importance. Mr. Nari- 
man has made a point, as stated above, 
that the pleadings give no indication 
that the plaintiffs ever alleged any con- 
travention of Section 173. Ag the re- 
solution is challenged on the ground of 
breach of Section 258 in particular and 
the provisions of the Companies Act in 
general, there is certainly some difficulty 
2 ona the plaintiffs to raise 
point. 


36. Mr. Thakkar has not accepted 
fhe position that the plaint does not 
contain cient averments. He bhas 
pointed out from the plaint and the writ- 
ten statement that the pleadings certain- 
ly give an indication that the plaintiffs 
challenge the legality of 
the action ‘on the ground of either 
want of or a defective resolution. Mr. 

relied upon the averments in 
para 7 of the plaint. The plaintiffs have 


averred that before increasing the num- .- 


ber of directors under Section 258 of the 
Act and Article 169. of ‘the Articles -.of 
Association, a resolution ought to have 
been passed after due compliance with 
the requirements of the provisions of the 
Companies Act. Mr. Thakkar says that 
though the plaintiffs have alleged con- 
travention of the Companies Act, they 
have by implication referred to the re- 


quirement of an explanatory. statement: 


under Section 173 of the Act. Then Mr. 
Thakkar also read out portions of the 
written statement of the appellants, parti- 
cularly paragraphs 9 and 10. which. ac- 
cording to Mr. Thakkar. show that the 
defendants were aware of the challenge 
made by the plaintiffs to the legality of 
the resolutions on the various grounds. 
Even apart from the pleadings, accord- 
ing to Mr. Thakkar. the parties were 
aware of all the relevant facts and 
the point about the applicability of 
Section 173 of the Act. In this con- 
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‘above are certainly insufficient to cove 


this. 
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the affidavits filed at the interlocutory 
stage in support of the notice of motion 
taken out for interim relief. Plaintiffs 
had in their affidavits referred to the 


defective explanatory statement and said 


that there is non-compliance with the re- 
quirements of Section 173. A reference 
was also made to the appeal memo (A, O. | 
No. 436 of 1970) filed by the respondents 

in this Court against the interlocutory 
order. After considering all these sub- 
missions, I am of the opinion that Mr. 
Thakkar can at best show in this case 
that there is no explanatory note at all 
accompanying the item of special busi- 
ness, But the averments referred to 










a plea that the explanatory st 

ment appended to the notice of the yf 
ing about the special business is 
cient or misleading. Any such ple 


culars disclosed in the pleadings. 


37. Then I have to deal with the 
Point raised by Mr. Thakkar that in the 
present case there is no explanatory 
statement and, therefore. there is a clear 
contravention of the provisions of S. 173 
of the Act. Mr. Thakkar says that there 
Was no proposal in so many words about 
the increase of the number of directors. 
There was no such item in the notice 
Therefore, there was no occasion for any 
explanatory statement. 


38. I have already referred to the 
contents of the Items Nos. 3, 4, 7 and 8 
in .the notice of meeting. Items Nos. 3 
and 4 refer to ordinary business inas- 
much as the directors retiring by rota- 
tion were to be re-elected. The perma- 
nent strength of the Board of Directors 
was 8. Under Article 164 of the Com- 
pany. the number nearest to one-third 
had to retire from office. Items Nos. 3 
and 4 certainly indicate that the com- 
pany was to. fill up the two vacancies 


‘caused by the retirement of the direc- 


tors by rotation. Now. Items Nos. 7 and 
8 state that the Board had appointed two 
additional directors on 10th April 1969. 
Those directors will cease to hold office 
under Section 260 of the Act on the date 
of the meeting. Notices. as. required 
under Section 257 of the Act. have been 
received by the company proposing the 
candidature of these additional directors 
at the meeting. This information about 
the item of business has to be considered 
along with the corresponding explanatory 
statement. The explanatory statement 
virtually restates what is contained in 
Items Nos. 7 and 8. One additional 
particular is also mentioned and that is 
the recommendation of the Board of 
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Directors that the named persons be ap-. 
pointed as directors. Items Nos. 7 and 
8 along with the explanatory statement 
certainly convey to the share-holders that 
the Board of Directors have made a pro- 
posal that two more additional directors 
be appointed at the meeting and if pos- 
gible the two named persons be elected 
to fill up those additional posts. In my 
opinion this is nothing short of a propo- 
sal to increase the strength of the Board 
of Directors from 8 to 10. Mr. Thakkar 
tried to show that all this information 
has nothing to do with the proposal to 
increase the number of directors. But 
despite his best efforts he was not in a 
position to convince me that all this in- 
formation was in connection with- some 
other intelligible topic. I have not been 
‘able to place any other construction on 
Ttems Nos. 7 and 8. and in my opinion 
the plaintiffs have failed to make out a 
case that there is no information at all 
about the proposed special business at= 
companied by the required explanatory 
statement. 


39. ° Then Mr. Thakkar argued that 
at any rate the court must hold that. the 
information given along with explanatory 
note ig wholly misleading. Mr. Thakkar 
pointed out that the Board of Directors 
has nowhere indicated in the notice or 
the explanatory statement as to why tt 
had made a proposal for increasing the 
number of directors. 


40. Mr. Nariman, on- the | other 
hand, submitted that the Board can only 
disclose known reasons and it is not in a 
position to disclose the unknown rea- 
sons. I dq not find any substance in 
either of these contentions. In the ab- 
sence of a pleading in fact, Mr. Thak- 

ar cannot successfully show that there 
was no reason contained In the state- 
ment about the proposed increase. In my 
opinion the statement is a- comprehen- 
sive and compendious statement. The 
Board has in a way indi¢ated the rea- 
sons for the increase. It has stated that 
it was required to appoint two men of 
their confidence as additional directors. 
It is implicit in this action and the state- 
ment that the company needed their ser- 
vices. This is followed by a recommen- 
dation by the Board that the two named 
persons be appointed to fill up the addi- 
tlonal posts. js sufficient reason for 
the proposed increase. A share-holder, 
after reading this information, can cer- 
tainly form an intelligent judgment and 
make up his mind one way or the other. 
He may either choose to attend the meet- 
ing or leave it to the good sense of the 
majority of the voters. As the plaint 
does not show in what way the explana- 
tory statement is defective, there is no 
reason to further examine the so-called 
. defect pointed out by Mr. Thakkar. Mr. 
. Nariman’s distinction between known 
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and unknown reasons is also very far 
from convincing. One acts only for 
known reasons. Acting without reasons 
is a leap in the dark and, therefore, there 
is never any occasion for giving unknown 
reasons. But I must make it clear that 
under Section 173 (2) material facts will 
not necessarily include the reasons. I 
will all depend upon the nature of the 
subject-matter which constitutes the 
special business. Some times the facts 
stated are sufficiently eloquent and ther 

is no need to justify the proposed action 
by giving reasons. In 
sufficient pleadings, the 
present case cannot challenge the state- 
ments contained in the notice and the ex- 

planatory statement on the ground that] 
the particulars are insufficient and/or mi 
leading. In the result I disagree with the 
finding of the learned Judge and hold 
that there is no contravention of the pro- 
visions of Section 173 of the Compani 
Act. 










41. Then Mr. Thakkar argued that 
the learned Judge was in error in hold- 
ing that the additional directors, like the 
retiring directors, are not required to file 
any written consent duly signed by them 
before their reappointment by the com- 
pany. This question involves the inter» 
pretation of Section 264 (1) of the Act, 
Section 264 (1) as it originally stood in 
1956 has gone through a process of one 
or two amendments. Before I consider 
the point and the various possible inter | 
pretations of Section 264, it will be necese 
sary to state a few more facts, _ 

42. On 9-4-1969 there.was a move 
for appointing the appellants as additional 
directors. On the same day two letters 
were separately addressed by the appele 
lants to the company. The letters pur- 
ported to be consent in writing duly 
signed under Section 264 (1) of the Act. , 
The appellants have indicated their cons 
sent to act as directors of the company 
if appointed. On 10-4-1969 the Board of 
Directors appointed the appellants as addi- 
tional directors under Section 260 of the 
Act. On 10-4-1969 separate proposals by 
two members were made in favour of the 
appointment of the appellants as directors 
at the ensuing meeting. Defendant No. T 
(3?) the company in its written state. 
ment, hag stated that after the receipt 
of the letters of consent dated 9-4-1989 
the appellants were appointed as addi- 
tional directors. Mr. Thakkar referred to 
form No. 29, which was submitted on 
26-4-1969, that is, long before the Annual 
General Meeting of the company. AI? 
these facts and circumstances according to 
Mr. Thakkar show that the letters of con= 
sent were, in fact, filed by the appellants ` 
in connection with their appointment as 
additional directors. The learned Judge 
has accepted this position, But Mr, 
Nariman for the appellants is challenging 


“1972 


this finding. I may not consider this 
controversy at this stage. 


43. As stated above. it will be 
necessary to point out the legislative 
changes before I consider Section 264 in 
its present form. Section 264 as original- 
ly enacted reads as follows:— 

“(1) A person who is not a retiring 
director shall not be capable of being ap- 
pointed director of a company unless he 
has himself or by his agent authorised in 
writing signed and filed with the Regis- 
trar a consent in writing to act as such 
director. 

(2) Sub-section (1) shall not apply to 
a private company ess it is a subsi- 

of a public company”. 


44, The provision as enacted re- 
quired all persons who desired to be con- 
sidered for appointment as directors to 
file a written consent before their ap- 
pointment. The consent has to be given 
before the appointment as without such 
consent the person was not capable of 
being appointed and he could not be con- 
sidered a qualified or a fit person for ap- 
pointment as director. Only one person 
was exempted from this condition and 
that was a retiring director. It was not 
necessary for him to file any consent be- 
fore his reappointment as a director. Then 
as a result of the Amending Act 65 of 
1960 a new Section 264 was substituted 
with effect from 28-12-1960. The new 
section reads as under:— 

“264 (2). Every person (other than a 
person who has left at the office of the 
company a notice under Section 257 signi- 
fying his candidature for the office of a 
director) proposed as a candidate for the 
office of a director shall sign, and file 
with the company, his consent in writing 
to act as a director, if appointed. 

(2) A person other than— 

(a) a director re-appointed after re- 
tirement by rotation or immediately on 
the expiry of his term of office, shall not 
act as director of the company unless he 
has within thirty days of his appointment 
signed and filed with the Registrar his 
consent in writing to act as such director. 

(3) This section shall not apply to a 

private company unless it is a subsidiary 
of a public company”. 
The significant change in the wording is 
the deletion of the words “shall not be 
capable of being appointed”. Section 264 
(1) dispenses with the formal consent in 
the case of a person who has proposed 
himself as a candidate for the office of a 
director under Section 257 of the Act. 
Sub-section (2) requires all persons newly 
appointed as directors to file with the 
Registrar within 30 days of their appoint- 
ment a consent in writing to act as a 
director. Sub-section (2) makes it clear 
that unless such a consent is filed the 
person’ appointed shall not act as a 
director. 
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45. Thereafter by Act No. 31 of 
1965 the section is substantially amended 
and I have to consider the section so 
amended. The section in the present 
form is as follows:— 


“264(1) “Every person (other than a 
director retiring by rotation or’ other- 
wise or a person who has left at the 
office of the company a notice under Sec- 
tion 257 signifying his candidature for the 
office of a director) proposed as a candi- 
date for the office of g director shall sign 
and file with the company, his consent 
in writing to act as a director. if ap- 
pointed, 

(2) A person other than— 

(a) a director re-appointed after re- 
tirement by rotation or immediately on 
the expiry of his term of office, or 

(b) an additional or alternate direc- 
tor, or a person filling a casual vacancy 
in the office of a director under S. 262, 
appointed as a director or reappointed as 
an additional or alternate director, im- 
mediately on the expiry of his term of 
office. or 

(c) a person named as a director of 
the company under its articles as first 
registered, 
shall not act as a director of the company 
unless he has within thirty days of his 
appointment signed and filed with the Re- 
gistrar his consent in writing to act as 
such director. 

(3) This section. shall not apply to a 
private company unless it is a subsidiary 
of a public company”. 


46. The first point debated before 
me by counsel on either side is whe- 
ther Section 264 is directory or manda- 
tory. As the point is not covered by 
any direct authority, the counsel had to 
rely upon their original submissions and 
they have also referred to decisions which 
deal with the construction of statutes. 


47. Mr. Thakkar says that the sec- 
tion is mandatory because the condition 
referred to in the section of filing a 
written consent is a condition precedent 
to the valid appointment. The consent 
required under Section 264 is to be in 
writing and duly signed. Section 264 (1) 
provides that the person who is a candi- 
date for the office of a director shall file 
his consent in the prescribed form to act 
as a director, if appointed. Mr. Thakkar 
says that the use of the expression 
“shall” indicates that the section is man- 
datory. Mr, Thakkar invited my atten- 
tion to a number of judicial decisions 
about the interpretation of statutes. He 
relied upon a decision of the Supreme 
Court in Aswini Kumar Ghose v. 
Arabinda Bose, AIR 1952 SC 369 for the 
proposition that if the specific words used 
by the legislature are clear then for in- 
terpretation the courts could not rely 
upon the Statement of Objects and Rea~ 
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sons. Patanjali Shastri, C. J. at page 378 
(para 32) hag made the following observa- 
tions:— 

“As regards the propriety of the re- 
ference to the Statement of objects and 
reasons, it must be remembered that it 
seeks only to explain what reasons induc- 
ed the mover to introduce the bill in the 
House and what objects he sought to 
achieve. But those. objects and reasons 
may or may not-correspond to the objec- 


tive which the majority of members had’ 


in view when they passed it into law. 
The Bill may have undergone radical 
changes during its passage through the 
House or Houses. and there is no guar- 
antee that the reasons which led to its 
introduction and the. objects thereby 
sought to be achieved have remained the 
same throughout. till the Bill emerges 
from the House as an Act of the Legis- 
lature. for they do not form part of the 
Bill and are not voted upon by the mem- 
bers. We. therefore, consider that the 
‘Statement of objects and reasons append- 
ed to the Bill should be ruled out as an 
aid to the conStruction of a statute”. . 
But Mr. Thakkar admitted that the rigour 
of the rule laid down in the abovemen- 
` tioned case was relaxed, in a pupae guens 
decision of the Supreme Court in Commr. 
of Income-tax, M. P. v. Smt. Sodra Devi, 
AIR 1957 SC 832, Bhagwati, J. at page 
835 says:— 

“It is clear that unless there fis any 
such ambiguity it would not be open to 
the Court to depart from the normal rule 
of construction which is that the inten- 
tion of the Legislature should be pri- 
marily gathered from the words which 
are used. It is only when the words used 
are ambiguous that they would stand to 
be examined and construed in the light 
of surrounding circumstances and ‘con- 
stitutional principle and practice”. 

At page 839 a further rule of construc- 
tion of statute is stated:— 

“Though it is not legitimate to refer 
to the statement of objects and reasons 
as an aid to the construction or for ascer- 
taining the meaning of any particular 
word used in the Act or Statute (see 
Aswini Kumar Ghose v. Arabinda Bose, 
(AIR 1952 SC 369).). nevertheless this Court 
in the State of West Bengal v. Subhod 
-Gopal Bose, 1954 SCR 587 at p. 628 = 
(AIR 1954. SC 92) referred to The same 
for the limited purpose of ascertaining 
the conditions -prevailing at the time 
. which actuated, the sponsor of the Bill to 
introduce the same and the extent and 
evil which he sought to 


Mr. Thakkar says that it Is the primary 
rule of construction that the statute 
should be interpreted without looking into 
any other extraneous circumstances. It 
_is only when there is some ambiguity 
fhen, as stated by the Supreme Court, re- 
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ference may be made to the objects and 
reasons for the limited purpose of findi 

out the particular reason which prompt- 
ed the Legislature to pass that enact= 
ment, 

48. Then Mr. Thakkar referied to 
the rule which; in the judicial parlance, 
is recognised ag the Golden Rule ‘of con~ 
struction of statutes. The statement of 
the rule by Burton, J. in Warburton v, 
Loveland, (1928) 1 Hud & B., 623-648 
(IR) is reproduced by the learned author 
in Bindra’s Interpretation of Statutes, 5th 
Edn. at p. 71 and is to the following 
effect: — 

“I apprehend it is a rule in the con= 
struction of statutes, that, in the first in- 
stance, the grammatical sense of the 
words is to be adhered to. If that is 
contrary to. or inconsistent with any ex- 
pressed intention, or- declared purpose of 
the statute, or -if it would involve any 
absurdity, repugnance, or inconsistency, 
the grammatical . sense must then be 
modified, extended. or abridged so far as 
2 avoid such inconvenience, but no fur- 
ther”. . 
The following passage in Chapter XIII 
from Maxwell on the Interpretation’ of 
Statutes, 12th Edn. 314 also lays down a 
sound principle:— 

“It is impossible to lay. down any. 
general rule for determining whether a 
provision is imperative or directory, ‘No 
universal rule’ said Lord Campbell L. C. 
‘can be laid down for the construction of 
statutes, as to whether mandatory enact- 
ments shall be considered directory only 
or obligatory with an implied nullification 
for disobedience. It is the duty of Courts 
of justice to try to get at the real inten- 
tion of the Legislature by carefully at- 
tending to the whole scope of the statute 
to be construed.’ And Lord Penzance 
said: ‘I believe, as far as any rule is con~ 
cerned, you cannot safely go further than 
that in each case you must look to the 
subject-matter; consider the importance 
of the provision that has been disregard- 
ed, and the relation of that.provision to 
the general object intended to be secured 
by the Act; and upon a review. of the . 
case in that aspect decide whether the 
ee is what is called imperative or 
only directory’ ”. 








pears to be directory in so far as the per- 
son who would desire to be a candidate for 
the office of a director would be required 
to file his consent. The abject of the 


once acted as directors were only seek- 
ing reappointment. It was considered 
throughout that the formal consent on 
their part was not necessary. It is v 
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clear as to why such a condition was 
found necessary. It may be that a per- 
son who is appointed ag a director may 
refuse to act on the ground that he had 
never consented to act ag a director. 
When such a flaw is discovered later on 
and the appointment will have to be 
ignored as ineffective, the company will 
have to take again further steps for 
filling the post of such director. Ordi- 
narily a person appointed as a director 
is not likely to refuse to act. In a rare 
case he may do So. 
the attending inconvenience that the 
` (Legislature has prescribed the condition: 
In the section as originally worded, some- 
what strong language was used. It was 
enacted that a person shall not be capa- 
ble of being appointed as a director un- 
less he had filed earlier his consent in 
writing. to .act as such director. 
deletion of these words in the subsequent 
amended form of the section is not with- 
out significance. Perhaps the Legislature 
thought that the condition was given com- 
paratively more importance when it was 
introduced in the section. If this is the 
only object which the Legislature sought 
to achieve by prescribing a prior consent 
in writing then there is no reason why 
the absence of consent in all cases should 
invalidate the appointment Even with- 
out a consent a person appointed may 
accept the appointment and prefer to act 
as a director. This is likely to happen 
in a majority of cases. Considering the 
section as a whole and bearing in mind 
the object of the Legislature, and magni- 
tude of the mischief intended to be avoid- 
ed I hold that Section 264 (1) is clearly 
directory and not mandatory. I am only 


interpreting Section 264 (1) of the Act 


and it is not necessary to pronounce any 
opinion about Section 264 (2). Whether 
it is mandatory or directory will have to 
be decided in a-suitable case. But I can- 
not help expressing my opinion that the 
difference in the language has certainly 
assisted me in reaching my conclusion 
about the directory nature of S., 264 (1) 
of the Act. The consent under S. 264 (2) 
which is to be filed with the Registrar 
is a condition precedent for acting as a 
director. The sub-section provides that 
a person, who is béing appointed for the 
first time as a director. shall not act as 

a director’ of the company unless he has 
Aled the consent within the prescribed 
time. 
ing that the sub-section ig mandatory. 


50. Then Mr. Thakkar submitted 
that the learned Judge was in error in 
holding that there is really no difference 
between the retiring director and the 
additional director while considering the 
application of Section 264 (1) of the Act. 
As all the relevant points were urged be- 
fore me I had to consider them and give 
my decision accordingly. In fact when 
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It is only to avoid’ 


The. 


No argument is necessary for say- 
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I found that the section ig directory it is 
sufficient for the final disposal of the ap~ 
peal but these are all points of law touch- 
ing the interpretation of Section 264 (1} 


as a whole and, therefore, I must con= - 


sider each point urged by the counsel 
separately, 


51. That takes me- to the inter~ 
pretation of the key words in S. 264 (1) 
“or otherwise”. The learned Judge while 
considering these words has relied on the 
dictionary meaning of the expression 
‘retire’. A person retires when he ceases 
to hold a particular office. There is no 
difference between retiring by rotation 
and retiring by ceasing to hold office, 
The additional directors appointed under 
Section 260 hold office only upto the date 
of the next Annual General Meeting. In 
other words they cease to hold office 
before the date of the next, Annual Gene- 
ral Meeting. Mr. Thakkar says that the 
learned Judge was not right in reaching 
this conclusion. According to Mr. Thakkar 
there is material difference between 
the two sets of directors. Mr. Thakkar 
points out that under Section 256 (1) of 
the Act cértain proportion of directors 
retire by rotation. Under S. 256 (2) the 
directors retire by rotation at every 
Annual General Meeting. Whereas under 
Section 260 first proviso, the additional 
director holds office only upto the date 
of the next Annual General Meeting of 
the company. In other words, the addi~ 
tional director ceases to hold office ear- 
lier and thereafter the retiring director 
who vacates the office at the meeting re~ 
mains in office for at least a short dura~ 
tion. Mr. Thakkar says that this distinc- 
tion between the tenure of the two classes 
of directors is recognised even under the 
English Law. Mr. Thakkar hag relied on 
a decision in Eyre v, Milton Proprietary 
Ltd.. (1936) 1 Ch 244. The court in that 
case was required to consider the exact 
connotation of two Arts. 85 and 90 of the 
Articles of Association of the Company. 
The court had to decide the meaning of 
the expression “of the whole number of 
directors” in Art. 85. That was necessary 
to determine the number of directors who 
had to retire in a particular year. There 
was no doubt that the expression “whole 
number of directors” did not include the 
Managing Director. Article 90 provided 
that the Board may from time to time 
appoint additional directors but 
any director so appointed shall hold office 
only until the next following ordinary 
general meeting of the company. and shall 
then be eligible for re-election. The point 
for consideration depended for its answer 
on the words of Art. 85 as compared with 
the words of Art. 90 and in particular 
certain latter words of Art. 85. Accord- 
ing to the Court there must be some point 
of time at which it was to be ascertained 
as to Who are the whole number of direc< 
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tors to whom must be applied the provi- 
gion relating to retirement. That point 
of time was to be at the ordinary general 
It was clear from Art. 90 that 


additional directors will not be in office 
as they were to hold office only until 
the next following ordinary general meet- 
ing of the company. At the commence- 
ment of the ordinary general meeting 
they will be no longer in office. But the 
- retiring directors and the other continu- 
ing directors will act as directors through- 
out the meeting. In other words, they 
would constitute the total number of 
directors, for deciding the proportion of 
the directors retiring. Romer, L. J. at 
Page 257 sums up the legal position in 
the following words:— 


“I agree that in the circumstances the 
number of directors to. be considered ie 
the number of directors existing at the 
moment when the ordinary general meet- 
ing begins and inasmuch as at the par- 
ticular moment that it begins the two 
directors elected under Art. 90 cease to 
be directors, the number of directors then 
_ must be taken to be fivé and not seven”. 

Mr. relies on this decision - for 
underlining- a similar distinction between 
the directors retiring by rotation a every 
annual general meeting and the additional 
directors holding office only upto the date 
of the next annual general meeting. Mr. 
Thakkar says that when the Legislature 
_ has used the expressions like “retiring” 
and “holding office” upto a particular, 
point of time, the court will have to in- 
terpret the different words in a different 
way. In support of this rule of inter- 
pretation he relies on a decision of this 
Court in East and West Insurance Co. 
Ltd. v. Mrs. Kamala Jayantilal Mehta. 
AIR 1956 Bom 537. Chief Justice Chagla, 
who delivered the judgment of the bench, 
says at p. 543:— 


“Now. the normal canon of construc- 
tion either of a statute or of articles of 
association is that when different expres- 
sions are used they are intended to con- 
note something different......... 

There cannot be any dispute about this 
rule of interpretation. Giving full effect 
to the rule it only means that a retiring 
director ceases to hold office later than 
the additional director. The difference in 
the duration of their tenure is brought 
out by the Legislature by using appro- 
priate expressions. But it will not be 
correct to carry this distinction too far. 
While interpreting the words appearing 
in Section 264, the expression “retiring 
by rotation” has to be understood in con- 
junction with or along with the other 
key words “otherwise”. These two ex- 
pressions y are ‘used for covering 
or for including different set of directors 
who cease to hold office. We know very 
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well what is meant by a'director retiring 
by rotation. Section 256 (1) provides that 
at the first annual general meeting one- 
third of the directors for the time being 
as are liable to retire by rotation, or if 
their number is not three or a multiple 
of three, then the number nearest to one- 
third, shall retire from office. Then the 
question arises on a literal interpretation 
of the words as to. who are the other 
directors who otherwise retire, that is, 
retire otherwise than by rotation. Mr, 


‘Thakkar says that the Articles of Associa- 


tion of a company may provide that all 
the directors en bloc shall retire and in 
that case the company might appoint dir- 
ectors to fill up all the vacancies. Mr, 

has not been able to indicate 
any other class of directors who will be 
covered by the expression “or otherwise”, 
He maintained that under Section 256 (1) 
a company may by its articles provide 
that a certain proportion of directors will 
ever remain in office and only the re- 
maining directors will wholly retire and 
it is to cover such a class of directors re- 
tiring in this manner that the expression 
“or otherwise” is used by the Legislature 
in Section 264 (1) of the Act. 


52. It is difficult to accept this in- 
terpretation of S. 256 (1). Section 256 (1) 
provides:— 

These eetowe one-third of such of the dir- 
ectors for the time being as are liable 
to retire by rotation, or if their number 
is not three or a multiple of three. then. 
the number nearest to one-third, shall 
retire from - office”. 

In the illustration given by Mr. Thakkar, 
a certain fixed number of directors will 
remain in office permanently and the 
others will retire, so as to enable the com- 
pany to fill up those vacancies. Those 
who are retiring in this manner are, ac- 
cording to Mr. Thakkar. not retiring by 
rotation. I am not prepared to accept 
this interpretation of Section 256 (1) of 
the Act. When few of the directors re- 
tire in the manner indicated in S, 256 (1) 
of the Act, then they are retiring by rota- 
tion. If the articles so provide. all the 


‘directors may retire and that retirement 


certainly | will not be covered by the ex- 
pression “retiring by rotation”. Ona re- 
ference to the Shorter Oxford Dictionary, 
Vol ITI-N-Z, 3rd Edn. revised with 
Addenda, I find that the adverb “other- 
wise” means in another way or in. other 
ways. Whether the expression “other- 
wise” would include one or more classes 
is not clear. At any rate, the expression . 
is somewhat equivocal. In such a case I 
will be justified in following the dictum 
laid down by the Supreme Court in Virji 
Ram Sutaria v. Nathalal Premji Bhan- 
vadia, AIR 1970 SC 765. The Supreme 
Court in that case, while interpreting cer- 
tain articles of the Constitution, relied 
upon the statement of objects and reasons, 
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The easremae Court had to decide whe- 
ther certain provisions were directory or 
mandatory. As the provisions 
selves were not clear, reliance was placed 
on the statement of objects and reasons 
for finding out the intention of the Legis- 
lature. I may reproduce the following 
passage from the judgment of Mitter, J. 
which appears at page 769 para 11 of the 
report:— 


“The above cases are sufficient to 
show that non-compliance with the pro- 
visions of a statute or Constitution will 
mot necessarily render a proceeding in- 
valid if by considering its nature, its 
design and the consequences which follow 
from its non-observance one is not led 
to the conclusion that the legislature or 
the constitution-makers intended that 
there should be no departure from the 
strict werds used”. 


So, in other words. while interpreting the 
words or even while departing from the 
strict words used, the Court may find out 
the intention of the legislature by re- 
ferring to the statement of objects and 
reasons. Mr. Nariman rightly says, that 

relying on this decision one can lokk at 
the notes on clauses preceding the amend- 
ment of Section 264 of the Act. (See 
Gazette of India, Extraordinary, Part II, 
Sec. IJ, 1964 dated 10-2-1964). Clause 32 
reads as under: 


“Section 264 requires that a per- 
son proposed as a candidate for the 
office of director shall file with the com- 
pany his consent to act as director, if 
appointed. It also requires that a person 
other than a director reappointed after 
retirement by rotation shall not act as 
director unless he has filed with the Re- 
gistrar his consent in writing to act as 
such. This amendment seeks to exempt 
persons who have served as directors in 
the immediate preceding terms from these 
requirements. It is felt that in the case 
of such persons the requirement to file 
their consent in writing is a formality 
which could well be dispensed with.” 
Clause 32 shows in unmistakable terms 
as to why the exceptions were enacted to 
dispense with the filing of consent in cer- 
tain cases. No such consent either under 
Section 264 (1) or sub-section (2) was 
necessary in the case of persons who had 
immediately before the reappointment 
acted as directors. Considering the ob- 
ject of the amendment there is no reason 
why the additional directors who are ex- 
pressly exempted from the requirement 
of filing a consent under Section 264 (2) 
should be excluded while construing a 
somewhat similar exemption under Sec- 
tion 264 (1) of the Act. In my opinion 
the expression “otherwise” covers all the 
other directors who for one reason or 
the other cease to hold office and are im- 
mediately thereafter reappointed as dire- 
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ctors. For these reasons I hold that the 
learned Judge was right when ħe record- 
ed a finding that additional directors are 
not required to file any written consent 
under Section 264 of the Act, as a con- 
dition precedent for the validity of their, 
reappointment. 

53-54. Then Mr. Nariman submitted 
that no such consent under S. 265 (1) is 
required for appointment of any person 
as an additional director under S. 260 of 
the Act. He relies on the wording of 
Section 264 (1), viz: 

“Every person ......... proposed as a 
candidate for the office of a director shall 
sign and file with the company, his 
consent in writing to act as a director, if 
appointed”. 

These words, according to Mr. Nariman, 
indicate that the consent contemplated is 
referable to the candidature of the per- 
son for the office of director. That can 
only be at the meeting of the company in 
which directors are appointed by unani- 
mous or majority vote of the share- 
holders, Mr. Nariman says that S. 260 
confers power on the Board of Directors 
to appoint additional directors when so 
permitted by the Articles of Association 
of the Company. Neither in Section 260 
nor anywhere in the articles of the Com- 
pany are there provisions requiring the 
person to file his consent before his ap- 
pointment as additional director. A closer, 
reading of Section 264 (1) furnishes one 
more reason in support of the interpreta- 
tion suggested by Mr. Nariman. One of| ` 
the persons, who is exempted from the 
condition of filing such a consent is one 
who has left at the office of the company 
a notice under Section 257 signifying 
candidature for the office of a director. 
This clearly shows that the provision 
about consent Is in connection with the 


as a director, if appointed. There are no 
such words to show that the consent is 
given to act as a director or an additional 
These various expressions used 
by the Legislature certainly indicate that 
Section 264 (1) does not in any manner 
regulate the appointment of additional 
directors under Section 260 of the Act. 


55. It is not disputed before me 
nor was there any dispute before the 
learned Judge about the fact that there 
is one set of written consent filed in this 
Case on’ behalf of the appellants. It is 
not necessary to resolve the controversy 





- whether it was with reference to the ap- 


pointment as an additional director or 
with reference to the reappointment as a 
director. If no consent was required for 
any appointment under Section 260 that 
consent, if filed, will be redundant. If 
is true that the company by its written 
statement has taken up a contention thaf 
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after receipt of these consents the ap- 
pellants were appointed as additional 
directors. Mr. Thakkar also submitted 


that. that may be accepted as a fact in. 


view of the various facts and circum- 
stances mentioned above. But the ap- 
pellants in their written statement have 
pleaded that these written consents Cer- 
tainly validated their appointment in the 
general meeting. Once it is found as a 
fact that no consent was required for the 
appellants’ appointment. as Addl. Directors, 
then there is no reason why the abpel- 
lants should not be allowed to rely upon 
the letters of consent. when the validity 
of their appointment is challenged by 
the plaintiffs. Letters of consent were 
to be filed duly signed by the persons 
concerned with the company. They are 
so signed and filed with the company. 
There are no words used in the letters 
to indicate that they bad given the con- 
sent only to act as additional directors, 
if appointed. In the absence of any such 
Testrictive words, it can be fairly assum- 
ed that they gave their consent in writ- 
ing not only to act as additional direc- 
tors, if appointed, but also to act as dir- 
ectors, if appointed. In my opinion even 
. for. this additional reason the appoint- 
ment of the appellants cannot be chal- 
lenged. . 


56. The last point raised in the 
present appeal is about the maintainabi- 
lity of the suit. Mr. Nariman, consistent 
with the appellants’ stand in the lower 
court, submits that the plaintiffs have 
. come to the court with certain grievances 
about. the irregularities committed by the 
company while appointing the appellants 
as directors. Mr. Nariman relied upon a 
decision of this Court in V, N. Bhajekar 
v. K. M. Shinkar. 36 Bom LR 483 = (AIR 
1934 Bom 243). It was a suit by the 
shareholders challenging irregularities 
committed by the directors. It was held 
that such a suit was not competent. The 
headnote indicates that there are certain 
recognised exceptions to the rule that 
mere irregularities committed during the 
course of the management of the internal 
affairs of the company do not furnish any 
cause of action to the shareholder or 
shareholders. The relevant headnote is to 
the following effect:— 

“The supremacy of the majority of 
shareholders is subject to certain excep- 
tions, viz: 


(1) where the act complained of is 
ultra vires the company: 

(2) where the act complained of is a 
fraud on the minority; and 

(3) where there is an absolute neces- 
sity to waive the rule in order that there 
may not be a denial of justice”. f 
Mr. Nariman submits that the present 
case is not covered by any one of these 
three exceptions The appellants were 
appointed directors by a unanimous re- 
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solution passed at the meeting ‘of the 
company. The plaintiffs after a long 


lapse of time had no reason to rush to 
the court for any relief. It is not an act 
which is patently illegal or ultra vires 
the company. But I find it difficult to 
accept this contention of Mr. Nariman. 
I have already held that Section 173 is. 
mandatory and not directory. Any non- 
compliance with the provisions of S. 173 
will result in the nullification of the Act. 
The plaintiffs have alleged that there was 
contravention of Section 258 of the Indian 
Companies Act, as there was no valid 
resolution proposing: the increase In the 
HER of directors. It may be that the 

tiffs have not eventually succeeded 
in the suit. In view of the findings re- 
corded by me, it cannot be said that the 
suit as framed is not competent. In my 
opinion the plaintiffs’ case will be covered 
by the first of the three exceptions men- 
tioned above. The learned Judge was, 
therefore, right when he held that the 
suit as framed was maintainable. 


57. Mr. Buch with Mr. Munshi, 
who appeared for Respondent No. 3 Com- 
pany, submits to the orders of this Court. 

58. In the result the appeal Is 
allowed, the judgment and decree of the 
lower court is set aside .and the plain- 
tiffs’ suit is dismissed with costs through- 
out. Respondents 1 and 2'will not be 
qible fe pay the costs of Respondent 


Eee 
Appeal allowed. 
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Sabir Ahmed Lal Mohamed, Peti- 

moe v. State of Maharashtra. Respon- 
t. 

Criminal Revn.’ Appln. No. 1101 of 
1970, D/- 20-8-1971. 

(A) Precedents — Two single Judge 
rulings taking same view — Their autho- 
rity cannot be equated to that of a 
division bench and cannot preclude a re- 
ference to another division bench when 2a 
subsequent single judge differs from it — 
(X-Ref :— Constitution of India, Pre.) - 


(Para 

(B) Motor Vehicles Act (1939), S. 17 
(1) — Does not offend Art. 20 (2) of the 
Constitution — (X-Ref :— Constitution of 
India, Art. 20 (2) Prosecuted i 
punished). 
-` The suspension of a motor driver’s 
licence under Section 17 (1) in addition 


- to imposition of fine for conviction of the 


driver for an offence under the Act in 
the same prosecution cannot offend 
Art, 20 (2). (Para 6)- 


(C) Motor Vehicles Act (1939), S. 17 
(1) — Conviction for contravention of a 
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rule under Act — Person can be dis- 
qualified under Section 17 (1) for hold- 
ing driver’s licence — (X-Ref:— Ss. 21, 
112) — (X-Ref:— Bombay Motor Vehi- 
cles Rules (1959), R. 26 (34). 

A person who contravenes a rule 
framed under the Act, commits an` of- 
fence under the Act and on his convic- 
tion for that offence, he ig liable to be 


disqualified under S. 17 (1) for holding’ 


a driving licence. Cr. R. A. No, 52 of 
1971 (Bom) and Cr. R. A. No. 1142 of 
11970 (Bom), Overruled. (Para 21) 

Section 112 which prescribes punish- 
ment takes in breaches of the Act as well 
as breaches of the rules, with the result 
that breaches of the rules become offences 
under Section 112, that is offences under 
the Act. (Para 12) 

The power conferred by _sub-section 
(1) of Section 17 can be exercised even 
if the breach is of a rule of conduct not 
directly connected with the act-of driv- 
ing like the one contained in R. 26 (34) 
Bombay Motor Vehicles Rules. The 


Power to suspend the driving licence is. 


not conditioned by the circumstance that 
the offender must be guilty of an offence 
connected directly with the act of driv- 
ing. (Paras 14. 15) 

The word “penalty” is used in Sec- 
fion 112 in the sense of ‘sentence’ fol- 
lowing upon a conviction. The context 
is that if.no other penalty is provided 
for the offence, the offence would be 
punishable with a sentence of fine, indi- 
cating thereby that if no other sentence 
is provided, the sentence of fine may be 
imposed. (Para 19) 
Cases Referred : Chronological Paras 
(1971) Criminal- Revn. Appla. No. 

52 of 1971 (Bom) : 7 
(1970) Criminal Revn. Appin. No. 
1142 of 1970 (Bom) 

G. A. Chandra. for Petitioner; s. C. 

Asst, Govt. Pleader. for State. 


CHANDRACHUD, J.:— In C 
Revn. Appln. No. 


conferred hy Section 17 (1) of the Motor 
Vehicles Act, 1939 (herein, “the act”) to 
disq a person for holding a driv- 
ing licence cannot be exercised in cases 
where the contravention is of a rule re- 
lating to the mere conduct of the driver. 
Bhasme, J.. also sitting singly. took the 
game view in Criminal Revn. Appin. No. 
1142 of 1970 (Bom). 

2. A similar question arose be- 
fore the learned Chief Justice in Crimi- 
nal Revn. Appln. No. 1101 of 1970. He 
was inclined to a different view and 
therefore he has referred for our deci- 
gion the question as regards the correct- 
ness of the two earlier decisions. In his 
referring judgment on July 16, 1971, the 
learned Chief Justice has expressed the 
opinion that the power conferred by Sec- 
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52 of 1971 (Bom) 
Vaidya, J. took the view that the power 
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tion 17 (1) to suspend a driving licence 
is exercisable even where the conviction 
is for the breach of a rule governing the 
conduct of the driver. 

Only a few facts are relevant. 
The petitioner is a taxi driver and the 
prosecution arose out of his refusal ,to 
drive the -complainant to the desired des- 
tination. The complainant got into the 
tåxi when the meter flag was in a verti- 
cal position but rather than take him 
where he wanted to go, the petitioner 
held him by his legs and threatened to 
throw him out. For this. the petitioner 
was convicted by the learned Presidency 
Magistrate under Section 112 of the Act 
read with Rule 26 (34) of the Bombay 
Motor Vehicles Rules. 1959. (hereinafter 
called “the Rules”). This, rule provides 
that “No driver shall- without reasonable 
excuse refuse to let the cab for hire 
when the flag is in a vertical position”. 
The Magistrate sentenced the petitioner 
to pay a fine of Rs. 100/- and under Sec- 
tion 17 (1) he suspended the petitioner’s 
driving licence for a period of two 
months. i 

4. The learned Chief Justice has 
confirmed the order of conviction and the 
sentence of fine. He was also inclined to 
confirm the order of suspension but he 
felt that he could not differ from the 
view taken by Courts of co-ordinate juris- 
diction. He has therefore referred for 
our consideration the question as regards 
the correctness of that view. 

5. Counsel appearing on behalf of 
the petitioner has raised two preliminary 
objections to the reference made by the 
learned Chief Justice. 










view, their judgments are on a par with 
the judgment of Division Bench and 
therefore the learned Chief Justice had 
no power to differ from the view taken 
by the “Division Bench” and refer the 
matter to another Division Bench. This 
objection is untenable.. One plus one 
equals two is plain arithmetic but you 


ki a EAA of “Division Benches” 
and “Special Benches” — 
unknown to the law of precedents. The 
objection is devoid of merit. 

6. Of no different variety is the 
second preliminary objection that the 
question referred tous cannot possibly 
arise as Section 17 (1) of the Act offends 
against Article 20 (2) of the Constitu- 
tion. Article 20 (2) provides that no 
person shall be “prosecuted and punish- 
ed” for the same offence more than once. 
Even assuming that the suspension of the 
petitioner’s licence is punishment within 
the meaning of Article 20 (2), the peti- 
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tioner has not been prosecuted for the 
same offence more than once. It is in 
the prosecution that he is being fined and_ 
disqualified for holding a licence. There- 
fore, this objection must also fail 

7. The question for consideration 
is. whether the power of the Court to 
disqualify a person for holding a driv- 
ing licence extends to cases in which 
the conviction is recorded under S. 112 
of the Act for the breach of a Rule made 
under the Act. 

8° Section 17 a) of the Act is in. 
these terms: 

“17, Power of Court to Disqualify— 
_ (1) Where a person is convicted of an 

offence under this Act. or of an offence 

in the commission of which a motor 
vehicle was used, the Court by which 
such person is convicted may, subject 
to the provisions of this section, in addi- 
tion to imposing any other punishment 
authorised by law, declare the person so 
convicted to be disqualified, for such 
period as the Court may specify, for 
holding any driving licence or for hold- 
ing a driving licence to drive a parti- 
cular class or description of vehicle.” 


9. Section 21 of the Act confers 
on the State Government the power to 
make rules for the purpose of carrying 
into effect the provisiong of Chapter II 
of the Act, in which Section 17 occurs. 

10. Section 112 of the Act pro- 
vides : : 

“Whoever contravenes any provision 
of this Act or any rule made thereunder 
shall, if no other penalty is provided for 
the offence, be punishable with fine which 
may extend to one hundred rupees, or, 
if having been previously convicted of 
any offence under this Act'he is again 
convicted of an offence under this Act, 
with fine which may extend to three 
hundred rupees.” 


IL It is urged'on behalf of the 
petitioner that Section 112 makes a dis- 
tinction between the contravention of a 
provision of the Act and the contraven- 
tion of a provision of a rule made under 
the Act and, therefore, the power con- 
ferred by Section 17 (1) to arene Me 
driving licence of “a person ,........... 
victed of an offence under this Act” 
ig not available in regard to offenders 
convicted for breach of a rule. We find 
it difficult to accede to this contention. 
Whether the contraverition is of a pro- 
vision of the Act or of the provision of 
a rule made under the Act, the offence 
is committed under the ae Therefore, 
even if the breach alleged is of a rule, 
the offence is not committed under the 
Rules but it is committed under the Act. 
Tt is the Act which prescribes punish- 
ment and penalties for contravention of 
the rules, se that offences, though they 
may consist in breach of rules, can be 
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committed only under the Act and not 
unde the rules. That is the plain posis 
on. 

12. Section 112 undoubtedly refers 
separately to contravention of the provi- 
sions of the Act and contravention of any. 
of the rules made under the Act but 18 
does not make a distinction between the 
two classes of offences. Far from it. I8 
clubs them together and treats them on 
a par by declaring both classes of con- 
traventions as offences under it and by 
prescribing the same punishment if 
both. Section 112 thus takes in breach 
of the Act as well as breaches of the 
rules, with the result that breaches of 
the rules become offences under Sec. 412, 
that is, offences under the Act, 

13. It is important that the rules 
framed by the State Government in the 
exercise of its powers under Section 21 
of the Act do not create any offences, 

that the rule-making power 
could extend that far. The rules pro- 
vide for contingencies of diverse kinds like 
lincesing of drivers and conductors, res 
gistration and control of motor vehicles, 
construction, equipment and maintenance 
of vehicles etc. There is no rule among 
the 316 rules which are contained in the 
Rules of 1959, which either creates an of- 
fence or prescribes a penalty for any of- 
fence. The rules prescribe norms; brea- 
ches thereof become offences under the 
Act and the Act provides for the punish» 
ment and penalties for those offences. 
Thus, the breach of a rule constitutes an 
opens not under the Rules but unden 

e Act. ` 


14. The relevant pre-condition of 
Section 17 being that the person who is 
proposed to be disqualified for holding a 
driving licence must be convicted of an 
offence under the Act and as the peti- 
tioner was ‘convicted for the contraven~ 
tion of Rule 26 (34), which constitutes 
an offence under the Act, he was liable 
to be disqualified under S, 17 (1). 


15. The argument that the power ' 
to disqualify an offender can be exer+ 
cised only if he is convicted of an offence 
directly connected with the act of drive 
ing fails to impress us. There ig intrin= 
sic evidence in Section 17 itself to show 
that the power conferred by sub-section 
(1) can be exercised even if the breach 
ig of a rule of conduct not directly con- 
nected with the act of driving. Clause (c) 
of Section 17 (5) provides that a Court 
“shall” order disqualification of an of- 
fender convicted under Section 123 of 
the Act unless for special reasons to be 
recorded in writing it thinks fit to order 
otherwise. Now, acts which constitute 


‘an offence under Section 123 are uns 


correlated to the want of care involved 
in the act of driving. That section makes 
it an offence to drive an unregistered 
vehicle or to drive a. motor vehicle withs 
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out the permit required by Section 42 
(1) or in contravention of any condition 
of such permit relating to the route on 
which or the area in which or the pur- 
pose for which the vehicle may be used 
or a condition relating to the maximum 
number of passengers or the maximum 
weight that may be carried on the vehi- 
cle. You may drive your vehicle with 
all the care in the world but if you have 
transgressed the conditions of your per- 
mit. you are liable to be convicted under 
Section 123 and that conviction entails a 
disqualification under Section 17 (1) read 
with Section 17 (5) (c). It is therefore 
manifest that the power to suspend the 
driving licence is not conditioned by the 
circumstance that the offender must be 
guilty of an offence connected directly 
with the act of driving. 


16. In fact. Section 17 (1) in 
ferms provides that the penalty of dis- 
qualification may be imposed even 
“Where a person is convicted ............ 
an offence in the commission of which a 
motor vehicle was used”. To a proposed 
suspension of a driving licence it is no 
answer to say: “True, I used my car 
to transport illicit liquor but I took all 
the care possible while driving my car.” 
Tf the car is used in the commission of 
an offence. the licence is liable to be 
suspended without more. 


17. Section 15 of the Act fur- 
nishes some clue to the question whe- 
ther in order to suspend a driving licence 
it is necessary that the driver must be 

ilty of an offence involving the act 
of driving. That section confers on the 
“licensing authority” the power to dis- 
qualify a person for holding a driving 
licence. in cases where. inter alia, the 
driver is a habitual criminal or a habi- 
tual drünkard or has used a motor vehi- 
cle in the commission of a cognizable 
offence. If Executive authorities can 
suspend the driving licence for reasons 
unconnected with the act of driving, it 
could not have been intended that Courts 
of law should possess a lesser power. 


18. The petitioner's reliance on 
Schedule V and Sections 18 and 19 of the 
Act in support of the submission that 
the breach of a rule of conduct cannot 
involve the driver in suspension of his 
licence, is misplaced. Schedule V speci- 
fies “offences on conviction of which an 
endorsement shall be made on the licence 
of the person affected”. It does not deal 
with the power to suspend the licence. 
Section 18 provides for the “Effect of 
disqualification order,” while Section 19 
provides, inter alia. for the modes of 
endorsement. None of these provisions 
bears out the petitioner’s submission. 


19. It ig urged that Section 112, 
on its terms. can apply only if “no other 
penalty is provided’ for the offence” and 
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since suspension ofa licence isa “penalty”, 
breaches which attract that penalty 
would stand excluded from the compass 
of Section 112. The argument proceeds 
that itecould not have been intended that 
the breach of a Rule could be penalised 
by suspension of the licence but is not 
punishable under Section 112. We are 
unable to agree that disqualification of a 
driver for holding a driving licence is a 
“Penalty” within the meaning of S. 112. 
Chapter IX of the Act is entitled “Of 
fences, Penalties and Procedure” and 
Section 112 which occurs in that chapter 
uses the word “penalty” to comprehend 
the punishments prescribed for diverse 
offences. as detailed in that chapter. 
Section 17 occurs in Chapter II called 
“Licensing of Drivers of Motor Vehicles” 
and though suspension may involve seri- 
ous consequences, it is not a “penalty” 
prescribed for an offence, within the 
meaning of Section 112. It is clear from 
the context of that Section that the word 
“penalty” is used in the sense of “sen- 
tence” following upon a conviction. The 
context is that if no other penalty is 
provided for the offence, the offence 
would be punishable with a sentence of 
fine, indicating thereby that if no other 
sentence ig provided, the sentence of fine 
may be imposed. 

20. Finally, we see no merit in 
the contention that the words of S. 17 
(1) must be construed in the light of the 
provisions of sub-sections 2 to 5 of Sec-- 
tion 17. Section 17 (1) confers on the 
Courts the power to disqualify a driver 
for holding a licence. Sub-sections 2 to 
5 merely regulate the exercise of that 
power. 

21. We are therefore of the opi- 
nion, and we say so with respect to the 
learned Single Judges who decided to the 
contrary, that a person who contravenes 
a rule framed under the Act. commits an 
offence under the Act and on his convic- 
tion for that offence. he is liable to be 
disqualified under Section 17 (1) for hold- 
ing a driving licence, 

22. The papers may now be sent 
back to the learned Chief Justice, for 
passing final orders. 

Answer accordingly. 
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K. K. DESAI. J. 

M/s. Chandulal and Co. a firm. Ap- 
pellants v. Nihalchand Pannaii. Respon- 
dent, 

A. F. O. D. No. 215 of 1970, D/- 27-4- 
1971, from decision of Rele, J., City Civil 
Court, Bombay. D/- 23-1-1970. 


Civil P. C. (1908) O. 21, R. 1 — 
Option to judgment-debtor to make pay- 
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ment in different ways — Judgment-deb- 
tor cannot choose option that makes pay- 
ment impossible. 

The option that a judgment-debtor is 
given in the scheme of O. 21. R. 1 to pay 
money in Court may by reason of a con- 
sent decree be rendered impossible and 
unavailable. When a decree directs pay- 
ment to be made on a particular day 
when the Courts may be closed, the 
option of making payment into Court 
would be entirely impossible and un- 
available. There is no reason why in 
such circumstances the judgment-debtor 
must be entitled to the benefit of such 
impossible option. He should be under 
an obligation to discharge his liabilities 
under the decree by resorting to other 
options under O. 21, R. 1. If a judgment 
debtor opts to choose making payment 
scheduled on a particular date in Court 
and if the Court is closed on that date, 
he cannot be given the advantage of 
making payment on the day when Court 
reopens. The judgment-debtor should be 
treated as a defaulter, and must meet 
the consequences of the default. AIR 
1949 Nag 141 and AIR 1959 Madh Pra 
352, Dissented from; AIR 1957 Raj 378 
and AIR 1946 Oudh 156, Rel. on. = 

: (Para 4) 


Cases Referred: Chronological Paras 
AIR 1959 Madh Pra 352 = 1958 Jab 


LJ 66, Rakhadoo v. Narayan 3 
AIR 1957° Raj 378 = ILR (1957) 7 . 
Raj 276, Chimna v. Chunnilal 4 


AIR 1949 Nag 141 = 1949 Nag LJ 
303, Premchand Bhikabhai v. Ram- 


deo Sukdeo 3 
AIR 1946 Oudh 156 = 1946 OWN 
119, Indal v. Ram Nidh 4 


A. G. Sabnis. for Appellants; H, V. 
Chande. for Respondent. 


JUDGMENT :— This is judgment- 
debtors’ appeal against the dismissal of 
their chamber summons for setting aside 
the attachment levied under warrant of 
attachment dated 14-1-1970. The rele- 
vant facts are as follows :— 

2. On the summons for Judgment 
taken out by the plaintiff. a decree on 
admission for Rs. 4,529.74 and interest 
and costs was made against the judg- 
ment-debtors. The decree was made 
payable by monthly instalments of Rupees 
900/- with a direction that the first of 
such instalments be paid on September 
23, 1968. and the subsequent instalments 
on or before the 23rd of each succeed- 
ing month. The decree provided that in 
default of payment of any two instal- 
ments, the whole of the decretal balance 


then due should become payable and ac-, 


cordingly the plaintiff should be at 
Uberty to apply for recovery of the out- 
standing balance by execution of the de- 
cree. 

3. Admittedly. the debtors made 
first default in “payment of Rs. 200/- pay- 
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able on September 23, 1969. The Second . 
default was alleged to have taken place 
in respect of instalment of Rs. 200/- pay- 
able on December 23, 1969. The City. 
Civil Court which had passed the de- 
cree was closed for Christmas holidays 
between December 23, 1969 and January 
4. 1970, and the defendants made 
deposit of Rs. 200/- in Court on January 
5. 1970. The plaintiffs case was that by 
non-payment of Rs. 200/- on December 
23. 1969. the defendants had incurred 
second default in payment of the decre- 
tal amount and the whole of the decretal 
balance then outstanding had become due 
to the plaintiff on the expiry’ of Decem~ 
ber, 23, 1969. The plaintiff accordingly, 
after instituting an application for. ex- 
ecution, got issued the warrant of at- 
tachment dated January 14, 1970. Ate 
tachment was levied by service of the 
warrant on January 19, 1970. The de- 
fendants thereupon took out the above 
chamber summons for raising of the at- 
tachment. The contention of the defen- 
dants in the trial Court was that under 
Order 21, Rule 1 of the Code of Civil 
Procedure, all moneys payable under a 
decree could be at the option of the deb- 
tor paid.in ee different manners as 
mentioned in sub-rule (1) of Order 21. 
The money could be. paid into Courf 
whose duty it is to execute the decree 
or by payment to the decree-holder ouf 
of Court or otherwise in the manner as 
the Court which made the decree directs, 
The submission on behalf of the deb- 
tors was that all the previous instalments 
were paid by depositing the money into 
Court. Rs. 200/- which was payable on 
December 23 wag at the option of the 
debtors payable into the City Civil Court- 
That Court was enjoying December holi- 
days on December 23. The payment 
made on the reopening day on January 
5 was valid payment for satisfaction of 
the instalment that was payable on 
December 23. This was so because of 
the scheme of Order 21, Rule 1. This 
submission was in consonance with the 
findings made by the High Court at Nag- 
pur in the case of Premchand Bhikabhai 
v. Ramdeo Sukdeo, AIR 1949 Nag 141, 
and the decision of the Madhya Pradesh 
High Court in the case of Rakhadoo v. 
Narayan, AIR 1959 Madh Pra 352. 


4. Apart from the observations 
in the above two authorities, it has ap- 
peared to me that the option that the 


_judgment-debtor is given in the scheme 


of Order 21, Rule 1 to pay money in 
Court may by reason of a scheme of 
a consent decree be rendered impossible 
and accordingly unavailable. Thus. when 
a decree directs payment to be made on 
a particular day when the Courts may 
be entirely closed due to holidays and/or 
vacation. the option for making payment 
into Court would be: entirely impossible 
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and unavailable. There is no reason 


why in those circumstances the judg- 


ment-debtor. must be entitled to the bene- 
fit of such impossible option. On the 
contrary, in obedience to the provisions 
of the decree, he should be under an 
obligation to discharge his liabilities 
under the decree by resorting to the 
other possible option as contained in the 
scheme of Order 21, Rule 1. There is 
no reason why when payment could be 
directly made to the decree-holder as 
mentioned in clause (h) of Rule 1 of 
Order 21, there should be liberty to the 
judgment-debtor to select the impossible 
option of discharging his liability under 
the decree by payment into Court on 
entire closed days and/or in 
Obligations created by decrees are meant 
for being carried out and it is difficult to 
appreciate why a debtor should be en- 
titled to select an option which makes it 
impossible to carry out the provisions in 
the decree. Now, it is true that the City 
Civil Court was in December holidays on 
December 23. It is at the same time 
true that the plaintiff who carried on 
business and had dealings with the de- 
fendants was available in Bombay for 
receiving payment on December 23, the 
date fixed for payment of instalment in 
December. It is difficult to appreciate 
why in those circumstances towards dis- 
charging their obligation.for making pay- 
ment on December 23, the judgment-deb- 
tors were not bound to go and make 
payment to the plaintiff himself. It is 
further necessary to notice that the office 
of the City Civil Court was open for 
receiving urgent Civil work and applica- 
tions even during December holidays. It 
was, therefore, open to the. judgment- 
debtors to go to the vacation Judge of 
that Court and inform him that they 
would be guilty of_default in discharg- 
ing their obligation to make payment on 
23rd December if deposit was not receiv- 








ed in the Court offite. The Judge would’ 


have considered that application and 
made an appropriate order. -In connec- 
tion with the observations of the High 
ourt at Nagpur in the above cited case, 
it first requires to be noticed that the 
Court mentioned that different divergent 
opinions had been expressed on the ques- 
erent Courts. 





1946 Oudh 156, failure of payment of 
the amount due under the decree on the 
specified date on the ground that the 
High Court was then in vacation and 
payment made on the reopening date was 


Union of India v. T. E. & L. Co. 


vacation. . 
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held to have been made not within the 
time prescribed by the decree. Now, lit 
appears to me that the findings made In 
the above two authorities are in conson~ 
ance with the scheme of Order 21, Rule 1 
and I would prefer these authorities to 
the authorities on which reliance 
been placed on behalf of the judgment- 
debtors. 

5. Under the circumstances, the 
trial Court was right in dismissing the 
chamber summons taken. out by the de- 
fendants, The appeal is dismissed with 
costs. Stay to stand vacated. The 
amount deposited in the trial Court is 
directed to be paid over to the decree- 


holder, 
Appeal dismissed. 
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MODY AND 8. K. DESAI. JJ. 


The Union of India and another, Ap~ 
pellants v. Tata, Engineering and Locomo~ 
tive Co. Ltd. and another, Respondents. 


Appeals Nos, 33 and 34 of 1971 (Com- 
pany Petns. Nos. 159 and 161 of 1970), 
D/- 22-3-1971. 


(A) Monopolies and Restrictive Trade 
Practices Act (1969), S. 2 (v) — Engage- 
ment in provision of service — Held, the 
old Central Bank was not engagéd in 
provision of service.. 


A Memorandum of a company regis- 
tered under the Companies Act, by it- 
self, confers merely a power to carry on 
business, but whether such power is there- 
after exercised for carrying on business is 
a question of fact, Legal capacity to carry 
on business must be clearly distinguished 
from the company being at any particular 
time actually “engaged in” carrying on the 
business authorised by its Memorandum. 
Act No. V of 1970 took away the old 
Central Bank’s entire undertaking includ- 
ing banking and gave to it only compen- 
sation. Exercising an option for obtain- 
ing such compensation cannot form part 
of carrying on business. The act of sel- 
ling the promissory notes and making 
deposits` out of the sale proceeds thereof 
is also not carrying on business. The 
mere fact of holding of meetings of the 
Board of Directors does not, by itself, 
amount to carrying on business. Allot- 
ment of its own shares by a company is 
not a business. It is only an incidental 
function of its corporate existence. The 
old Central Bank was not engaged in pro- 
duction, supply. distribution or control of 
goods of any description or provision of 
service of any kind at any material time 
and it therefore did not fall within the 
definition of “undertaking” in Cl. (v) of 
Section 2. (Paras 19. 20, 22, 23) 
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(B) Monopolies and Restrictive Trade 
Practices Act (1969), S. 23 (1) (a) — “Any 
other undertaking” — Meaning of — (X- 
Ref:— Interpretation noe Statutes — Word 
defined — Whether to be understood in 
its dictionary meaning), 

_ It would be possible in law to read 
a word, even if defined in the Statute, in 
a- modified sense if the context so re- 
quires. But nonetheless there must be 
something in the Act itself, and-not de 
hors the Act. - which would make the 
meaning of a word or phrase statutorily 
defined by that Act, repugnant in the con- 
text in which it is used and furnishes a 
strong and compelling reason to discard 
it in favour of its ordinary dictionary 
meaning. In the phrase “any other under- 
taking” occurring in sub-section (1) of 
Section 23 the word “undertaking” is used 
in the meaning given to it in clause (v) 
of Section 2 and the context does not re- 
quire any departure being made from it. 
(Paras 24, 38) 
Cases Referred: Chronological Paras 
AIR 1970 SC 564 = (1970): 3 SCR 
580. R. C. Cooper v. Union of 
India 


K. H. Bhabha with P. M. Mukhi, for 
Appellants in both the Appeals; N. A. 
Palkhiwala with F. S. Nariman and S. P. 
Bharucha, for . Respondents in Appeals 
Nos, 33 and 34 of 1971.. ` 


MODY, J.:— These are two appeals 
by the Union of India and the Regional 
Director, Company Law Board, Western 
Region. Bombay, against a common Judg- 
ment but two separate orders passed in 
Company Petitions Nos, 159 of 1970 and 
161 of 1970, the first filed by Tata Engi- 
neering and Locomotive Company Ltd. 
hereinafter referred to, as “Telco”, and 
the second by the Central Bank of ‘India 
Ltd., hereinafter referred to as “the old 
Central Bank”, whereby Mr. Justice Nain 
as the Companies Judge sanctioned under 
Sections 391 and 394 of the Companies 
Act, 1956, an arrangement in the nature 
of a scheme of amalgamation between the 
two companies, negativing the conten- 
tions of the appellants that the Court 
ebould not sanction the scheme without 
prior approval of the Central Govern- 
ment as required under Section 23 (1) 
of the Monopolies and Restricted Trade 
Practices Act. 1969, hereinafter referred 
` to as “the Monopolies Act”. We also pro- 
pose to dispose of these two appeals by 
a common Judgment as both the matters 
have been heard together and involve 
common facts and Identical points for 
consideration. : 


2. On’ Ist September 1945 Teleo 
was, Incorporated as a company under the 
Indian Companies Act. 1913. Its autho- 
rised capital is Rs, 24 crores. Its sub- 
scribed capital aggregates to Rupees 
118,44,81,325/. composed of Ordinary, 
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“Redeemable 
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Cumulative Preference and Cumulative 
“A” Preference Shares,- all 
fully paid-up. Its main objects are to 
carry on the business of man 

selling and dealing in locomotives. motor 


vehicles, trucks, lorries, omnibuses, machi- 


nery. tools ete. One of the objects men- 
tioned in the Memorandum contains 
ancillary objects, one of which is to 
amalgamate with any Company or com~ 
panies. Telco has, in fact, been 

the business of manufacturing an 
selling diesel commercial vehicles, ex- 
cavators, power shovels, industrial shun- 
ters, machine tools, industrial tractors, 
ete. There is no dispute ear its gross 
assets at the material time well exceeded 
Rs. 120,00,00,000/- and its net assets ex- 
ceed Rs. 97. 00,00,000/-. 


3. On 2ist December 1911 the old 
Central Bank was incorporated under the 
Indian Companies Act, 1913.. Thereafter 
it carried on banking business. Its busi- 
ness was nationalised by the Banking 
Companies (Acquisition and Transfer of 
Undertakings) Ordinance, 1970, succeeded - 
by the Banking Companies (Acquisition 
and Transfer of Undertakings) Act. 1970, 
hereinafter referred to as “Act V of 
1970”, after an attempt to do so by a prior 
Ordinance and a prior Act which latter 
two were struck’ down by the Supreme 
Court. Under the provisions of Act V of 
1970, a new corporation called “Central 
Bank of India”. hereinafter referred to 
as “the New Central Bank”, was con- 


~ stituted and all the rights and properties, 


as also the obligations and liabilities, of 
the old Central Bank got transferred to 
the new Central Bank. Upon such trans-. 
fer. as held by the Supreme Court in 
R. C. Cooper v. Union of India, ATR 1970 
SC 564, the- totality of the assets and 
liabilities of the old Central Bank vested 
in the new Central Bank and the only 
right which the old Central Bank acquir- 
ed was the right to receive compensation 


‘in the sum of Rs. 17.5 crores. Under sub- 


section (2) of Section 6 of Act V of 1970, 
the Old Central Bank had an option to 
receive that amount of compensation. in 
cash or in four and a half per cent per 
annum promissory notes repayable after 
ten years or five and a half per cent per 
annum promissory notes repayable after 
thirty years in the manner as mentioned 
in that sub-section. After such acquisi- 
tion of its business, the Old Central Bank 
has ceased to carry on banking business. 


4, It may be stated that the busi- 
ness of the Old Central Bank got trans- 
ferred to and vested in the new Central 
Bank as from 19th July 1969, being the 
date of the said first Ordinance. .It was 
on 10th February 1970 that the Supreme 
Court by its said Judgment struck down 
the earlier ordinance and the earlier Bank 
Nationalisation Act. Under the earlier 
Ordinance and the earlier. Bank Nationali- 
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sation Act the amount of compensation 
payable to nationalised Banks was not de- 
termined as a fixed amount by the Act 
itself and entailed calculations. to be made 
for that purpose. As the validity of 
the first Ordinance and the first 
Bank Nationalisation Act were challeng- 
ed before the Supreme Court the old 
Central Bank did not make any move for 
getting that compensation payable to it 
ascertained. Then followed the second 
Ordinance and the Second Bank Nationa- 
lisation Act No. V of 1970. The latter 
Act itself fixed the amount of compensa- 
tion payable to the various nationalised 


5. The second Bank Nationalisa- 
tion Act came into force on 31st March 
1970. The Board of Directors of the old 
Central Bank considered how the. option 
to receive compensation payable under 
Act V of 1970 should be exercised. The 
old Central Bank exercised its option to 
take its compensation in the form of 
Rs. 50,000/- in cash and the balance in 
the form of five and a half per cent per 
annum promissory notes of the face value 
of Rs. 17,49,50,000/-. On an inquiry from 
Mr. Bhabha, the learned Counsel for the 
Appellants. Mr. Nariman, the learned 
Counsel for the Respondents, stated that 
the old Central Bank actually received 
the said five and a half per cent per 


annum promissory notes on 8th May 1970.. 


6. Thereafter. as appearing from 
the Report of the Board of Directors of 
the old Central Bank for the year 1969, 
the Board applied its mind to the future 
of that company. Various views in that 
regard had been discussed at some length 
at the extraordinary general meeting of 
the old Central Bank held on 13th Janu- 
ary 1970. It was thereafter that the 
Supreme Court gave its said Judgment. 
Thereafter, after doing some re-thinking, 
the Board of Directors reached the con~ 
clusion that there were three alternatives 
before the company, the first being a 
winding-up of the company. the second 
being the carrying on of fresh business 
as an investment company or some other 
activity after obtaining powers by amend- 
ment of.the company’s constitution, and 
the third being an amalgamation with 
some other suitable undertaking. The 
Board then came to the conclusion that 
amalgamation of the old Central Bank 
with another company, preferably a large 
scale industrial undertaking, would be in 
the best interests of the company and its 
shareholders because, firstly, it was likely 
to avoid several implications in regard to 
the settlement of tax claims of the Com- 
pany and the shareholders and would en- 
able the carrying on of business pending 
such settlement; secondly, it would ensure 
a fair and steady return to the share- 
holders on their capital along with pros- 
pects of reasonable growth; and, thirdly, 
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if, as was the intention, the amalgama- 
tion was with a company whose shares 
commanded a ready market, the share- 
holders of the old Central Bank would 
be able, if they so chose, to liquidate 
their holding wholly or partially. The 
Board had thereafter carried on negotia~ 
tions with the Directors of Telco and 
evolved a concrete scheme of amalgama- 
tion with Telco. As a matter of fact. on 
29th July 1970, the Board of Directors 
of each of the two companies passed a 
resolution approving the scheme of amal- 
gamation. 


7. As a preliminary step to ef- 
fectuate the said amalgamation, the old 
Central Bank filed in this Court the Com- 
pany Application No. 46 of 1970 on 8th 
September 1970 and Telco filed the Com- 
pany Application No. 49 of 1970 on 9th 
September 1970. On llth September 
1970 orders were, passed by the Compa- 
nies Judge on both the said applications 
calling meetings of the Old Central Bank 
on 26th October 1970 and of Telco on 
27th October 1970. The old Central Bank 
thereafter issued notices dated 29th Sep- 
tember 1970 that such meetings would 
be held on 29th October 1970. Along 
with that notice an Explanatory State- 
ment was sent to all its share-holders. 
In paragraph 5 of the Explanatory State- 
ment it is stated that the Board of Direc- 
tors had come to the conclusion that it 
would not be in the best interests of the 
Company or its share~holders to under-« 
take any other business within the frame 
work of the Company’s Memorandum as, 
for example, the business of the finance 
and investment company, because, apart 
from the difficulties involved in setting 
up such a unit which would operate in a 
competitive field, such a business did not 
appear to ensure prospects of a steady 
and reasonable return to the share-hol- 
ders on a par with the return till then 
yielded on the Company’s shares, nor did 
it inspire any hopes of adequate capital 
appreciation. It further refers to the 
proposed amalgamation and the compa- 
rative advantage to the Company and its 
share-holders if the amalgamation be- 
came operative. 


8. On the same day. i e.. 29th Sep- 
tember 1970, the old Central Bank also 
sent to its share-holderg another notice 
convening an extraordinary general 
meeting of the share~holders on 26th 
October 1970 for the purpose of consider- 
ing and passing of the two resolutions, 
the first being for ‘amendment of its 
Memorandum and the second being to 
authorise its Board of Directors, in pur- 
suance of Section 293 (1) (c) of the Com- 
panies Act, 1956, to invest the whole or 
any part of the amount of compensation 
of Rs 17,50,00,000/-, including the sale 
proceeds of the said five and a half per 
cent per annum promissory notes, in such 
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securities, investments and fixed and call - 


deposits, including trustee securities. as 
the Board of Directors may from time to 
time think fit. -An Explanatory State- 
ment was enclosed with that notice. The 
Explanatory Statement specifically states 
that the amendments’ were being pro- 
pees in order to enable the old Central 

to amalgamate with Telco and that 
the said Second Resolution. which was 
a special Resolution, was proposed 60 as 
to enable the scheme of amalgamation 
between the two Companies to fructify 
and if the said second Resolution was 


passed and implemented it would vyield. 


_ a better return to the Company. parti- 
cularly in the event the process: of amal- 
gamation of the Company with Telco 
took some time. The extraordinary 
general meeting of the old Central Bank 
was held on 26th October 1970. On.26th 
October 1970 the extraordinary general 
meeting of the old Central Bank passed 
both the Resolutions of which the said 


Notice had been given, approving the a 


amendments in the Memorandum and 
investing powers in the Board of Direc- 
tors about the investment as proposed. 
Thereafter, on the same day. the statu- 
tory meeting wag held of the share-hol- 
ders of the old Central Bank in pursu~ 
ance of the said Order dt. 11th September 
1970 and the scheme of amalgamation 
was approved at the said meeting, 

9. On 27th October 1970, the 
aatutory meeting of the share-holders of 
Telco was held pursuant to the sai 
Order dated 11th - September 1970 . at 
“which meeting the.said scheme of 
gamation was approved. ' 

i 10. The Scheme provides that 

Telco will issue’ and allot one Ordinary 
Share and three 9 per cent cumulative 
Redeemable “A” Preference Shares out 
of its authorised but unissued capital as 
also fifteen 7. 3/4 per cent Convertible 
Debentures to-the members of the old 
Central Bank against every twenty-five 
shares in its capital held by them. 

11. : On an inquiry from Mr. Bha- 
bha, Mr. Nariman. has stated that all the 
sgaid five and a half per cent per annum 
promissory notes received as compensa- 
tion, barring those of the face value of 
Rs. 1.68,20.000/-, were sold after 26th 
_ October 1970. .Mr. Bhabha stated that 
he would accept this statement as true. 

12, At the hearing of these ap- 
‘ peals before us, by consent of parties. a 
statement of the deposits made by the 
old Central Bank -has been put in as 
Ex. No. 1. The statement shows parti- 
culars of the various amounts of deposits 
made by the old Central Bank as ‘fixed 
deposits with diverse banks which ag- 
gregate to Rs. 4.96.50,000/- and that with 
‘Telco which aggregate to Rs. 11,20,00.000. 

13. Telco and the old Central 
Bank filed the present two Company Peti- 
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tions on 17th November 1970 and 25th 
November 1970 respectively... On 8th 


February 1971 an order was made by 
the Companies Judge sanctioning the al- 
terations, in the Memorandum of the old 
Central Bank. : 

14. The Judgment and Orders 
which are the subject-matter. of these 
eppeals were thereafter passed on. 17th 
February 1971. 


. 15. The main dispute between the 
parties turns on the provisions of S. 23, 
and particularly of sub-section (1). of the 
Monopolies Act. Section 23 occurs. in 
Chapter MI of the Act. the Chapter head- 
ing being “Concentration of Economic 
Power”: There are 11 sections in this 
Chapter divided.under Parts A, B-and C. 
Sections 20 to 26 appear under Part A, 
Section 27 appears under Part B and Sec- 
tions 28 to 30 appear under Part C. 

16. Section 20 provides :— : 

“This Part shall apply to— ` 
(a) an undertaking if the total value 


(i) its own assets, or 

(ii) its own assets together with the 
assets of its inter-connected undertak-. 
ings, : 


ds not less than twenty: crores of rupees} 


(b) a. dominant undertaking— 

(i) where it is a single undertaking. 
the value of its assets. or ' 

(ii) where it consists of more. than 


one undertaking, the sum total of the. 


value of the assets of all the inter- 
connected undertakings constituting the 
dominant undertaking, 
is not less than one crore of rupees. 

x x” 
Sub-section (1) at "Section 23 provides :— 

"23(1) Notwithstanding anything con- 
tained -in any other law for the time 
being in force, 

(a) no scheme of merger or amalga- 
mation of an undertaking to which this . 
Part applies with any other undertaking, 

(b) no scheme of merger or amalga- 
mation of two or more undertakings which 
would have the effect of bringing into 
existence an undertaking to which clause 
(a) of clause (b) of Section 20 would 
PT 

all be sanctioned by any Court or be 
RA for any purpose or be given 
effect to unless the scheme for such mer- 
ger.or amalgamation has been approved 
PA the Central Government under this . 


Section 2 contains definitions. Its 
opening words are “In this Act, unless 
the context otherwise requires, —” 

Clause (d) of Section 2 in so far as it is 
relevant provides :— 

“ ‘dominant undertaking’ means an 
undertaking which either by itself or 
along with inter-connected undertak~ 
ings,—~ ` : 
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(i) produces, supplies, distributes or 
otherwise controls not less than one third 
of the total goods of any description that 
are produced, supplied or distributed in 
India or any substantial part thereof, or 

(ii) provides or otherwise controls 
not less than one third of any services 
that are rendered in India or any sub- 
stantial part thereof, 

X X X x” 
Claes (g). of Section 2 provides :— 
P} “§Snter-connected undertakings’ means 
two or more undertakings which are inter- 
‘connected with each other in any of the 
following manner, namely :— 

(i) if one owns or controls the other, 

(ii) where the undertakings are own- 
ed by firms, if such firms have one or 
more common partners, 

(iii) where the undertakings are 
owned by bodies corporate, — 

(a) if one manages the other, or 


(b) if one is a subsidiary of the 
other, or 
(c) if they are under the game 


management within the meaning of S. 370 
of the Companies Act, 1956, or 

(d) if one exercises control over the 
other in any other manner, 


(iv) where one undertaking ts owned 
by a body corporate and the other is 
owned BS a firm, if one or more partners 
of the firm,— 

(a) hold, directly or indirectly, not 
less than fifty per cent, of the sbares, 
whether preference or equity, of the <ody 
corporate, or 

(b) exercise control, directly or in- 
directly, whether as director or otherwise, 
over the body corporate, 

(v) if one is owned by a body cor- 
porate and the other is owned by a firm 
having bodies corporate as its partners, 
if such bodies corporate are under the 
same management within the meaning of 
the said S. 370, 

(vi) if the E T are owned 
or controlled by the same person or 
group of persons, 

(vii) if one is connected with the 
other either directly or through any num- 
ber of undertakings which are inter-con- 
nected undertakings within the meaning 
of one or more of the foregoing sub- 
clauses.” 

Clause (r) of Section 2 provides :— 

t ‘service’ means service of any des- 
cription which is made available to 
potential users and includes the provision 
of facilities in connection with banking, 
Insurance, transport, supply of electrical 
or other energy, board or lodging or 
both, entertainment, amusement or the 
purveying of news or other information, 
but does not include the rendering of 
any service free of charge | or under & 
contract of personal service.’ 

Clause (v) of Section 2 provides :— 
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“ ‘undertaking’ means an undertak- 
ing which is engaged in the production, 
supply, distribution or control of goods 
of any description or the provision of 
service of any kind.” 

17. There is no dispute that Telco. 
is an undertaking engaged in the produc- 
tion, supply and distribution of goods, 
that it is an undertaking within the 
meaning of clause (v) of Section 2, that 
the total value of its own assets is very 
much more than Rs. 20 crores and it is 
therefore an undertaking to which the 
provisions of Part A of Chapter III of 
the Monopolies Act apply. 

3 Mr. Bhabha contended that 
the old Central Bank is also an “under- 
taking? within the meaning thereof 
under clause (v) of Section 2 of the 
Monopolies Act. In support of his con- 
tention he relied upon several facts. He 
stated that it is true that after the busi- 


-ness of the old Central Bank was nationa- 


lised, its then existing banking business 
got transferred to and vested in the new 
Central Bank, but that even thereafter 
the old Central Bank could carry on 
even banking business by obtaining a 
licence under Section 22 of the Banking 
Regulation Act, 1949. He then invited 
attention to the Memorandum of the old 
Central Bank as it existed before its 
amendment in 1970. He contended that 
under sub-clause (c) of Clause III it can 
carry on investment business, under sub- 
clause (d) it can carry on the business of 
underwriting and under sub-clause (a) 
it can carry on the business of guarantee- 
ing. He further pointed out that the 
provision at the very end of Clause IN 
provides that in the interpretation of 
that clause the meaning of the Companv’s 
objects shall not be restricted by a re- 
ference to any other object or by the 
juxtaposition of two or more objects and 
that in the event of any ambiguity the 
clause shall be construed in such a way 
as to widen and not restrict the powers 
of the company. He contended that this 
provision requires each of the sub- 
clauses of Cl, III to be read independent- 
ly. He contended that therefore although 
the banking business was acquired as 
aforesaid, a power survived in the old 
Central Bank, and it was open to it, to 
carry on the businesses mentioned, for 
example, in the said sub-clauses (c), (d). 
and (a) of clause III of the unamended 
Memorandum itself. He then contended 
that as a matter of fact the old Central 
Bank did carry on business after 19th 
July 1969. He pointed out .that the 
Balance-sheet of the old Central Bank 
of the year 1969 shows that its Directors 
were paid remuneration which indicates 
that Board meetings were being held and 
the Directors were acting on behalf of 
the Old Central Bank. The old Central 
Bank through its directors acted and ex- 
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ercised the option as.aforesaid and ob- 
tained the compensation in the Cash sum 
of Rs, 50,000/- and in the five and a half 
per cent per annum promissory notes of 
the face value of Rs, eta 49,50,000/-, The 
old Central Bank through its Board dlso 
considered the three' alternatives for 
carrying on business for earning profits. 
It also through its Board carried on nego- 
tiations with Telco for amalgamation. 
He contended that these acts show that 
the old Central Bank was carrying on 
business through its Board of Directors. 
He further relied on the fact that it 
sought alterations to its Memorandum 
with a view to make its objects identical 
with those of Telco. According to him, 
the very fact of seeking and securing al- 
teration in its Memorandum shows ‘that 
it carried on an activity and that it had 
therefore not ceased to exist. He fur- 
ther commented that its Memorandum 
was already altered and its objects entitl- 
ed it to carry on the business of produc- 
tion of certain goods and that if the amal- 
gamation with Telco fell through, the old 
Central Bank would nonetheless remain 
entitled to carry on all the businesses 
which were included in the amendments 
to its Memorandum. He further pointed 
out that as shown in the said Director’s 
Report for the year 1969 the old Central 
Bank has, after 18th July 1969. allotted 
184 shares to the former share-holders 
of the Jodhpur Commercial Bank Ltd. 
and that it proposed to make a further 
allotment of shares to those of the former 
share-holders of that Bank who had not 
exercised the option to receive cash and 
who had accordingly become entitled to 
the shares of the old Central Bank of 
equivalent value. He relied upon the 
facts that the old Central Bank had also 
sold most of its said five and a half per 
cent per annum promissory notes, made 
deposits out of the sale proceeds thereof 
and thereby earned profits in the nature 
of interest earned thereon. Mr. Bhabha 
concluded that these facts show that the 
substratum of the old 'Central Bank had 
not gone and that under its Memorandum 
- it had power to carry'on business and 
particularly the busingss of investment, 
underwriting and guaranteeing under 
even its original umamended Memoran- 
dum and that such business would 
_ amount to making “provision of service” 
within the meaning thereof in clause (v) 
read with clause (r) of Section 2 of the 
oan ce Act. He contended that be- 
cause of these actual acts of the Old Cen- 
tral Bank it was, at all material times, 
l.e., at the date of the petition and the 
order thereon, “engagéd in” the provi- 
sion of service and was therefore an 
undertaking ag defined dn the said clause 
(v) of Section 2, 


19. Now it is true that ander the 
Memorandum, before its amendment, the 
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old Central Bank had the power to carry, 
on the business of investment, undere 
writing and guaranteeing. It is also true 
that after the amendment of its Memo- 
randum it has power to carry on busi= 
ness of producing certain kinds of goods. 
Mr. Bhabha has contended that if the 
amalgamation does not fructify. the old 
Central Bank will still remain entitled to 
carry on the business of producing goods.: 
On the other hand, Mr. Nariman comf 












tended that in spite of these amendu itsa A 


having been made, in view of the piovi- ™ 
sions of Section 17 (1) (g) of the Compa-| -- 


nies. Act, 1956, if the object of amalga} ~~ 


mation falls through, the enlarged scope 
of its objects would not remain opera- 


self, confers merely a power to carry on 
business, but whether such power ls 
thereafter exercised for carrying on busi- 
ness is a question of fact and only i 
such facts exist then it can be said that 
the company, “is engaged in” carrying o 
business of producing goods or m 
provision fog service, A memorandum 
is a pre-requisite to the registration of a 
company under the Companies Act. I 
is common knowledge that in the case 
of many companies they do not carry on 
any business after they are registered 
for a number of years and sometimes at 


- no time during their entire existence. It 


is a still more common experience that 
numerous objects are provided for in the 
Memorandum but most companies do not 
carry on all the businesses so provided 
for. If in the latter case the company 
carries on only one of such businesses, 
it cannot be said that the company is, 
by reason of a mere provision in that 
behalf in its Memorandum. engaged in 
carrying on the other businesses so provid~ 





ed by its Memorandum. It should 
noted that Mr. Bhabha has not contend- 
ed that the old Central Bank is ata 
contended is that it “is engaged in” mak- 
ing provision of service because it has 
power in its Memorandum to do so and 
because of the aforesaid acts of the old 
Central Bank relied upon by Mr, Bha~ 
bha. Now the act of exercising its option 
and obtaining the five and a half per cent 
per annum promissory notes cannot be 
treated as a part of investment business. 
Act No. V of 1970 took away the old 
Central Bank’s entire undertaking includ- 
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banking and gave to it only compen- 
sation. Exercising an option for obtain- 
ing such compensation cannot form part 
of carrying on business. The act of sel- 
ling the promissory notes and making 
deposits out of the sale proceeds thereof 
is also not carrying on business. Mr. Bha- 
bha’s contention that even under the un- 
amended Memorandum the old Central 
Bank could carry on banking business after 
obtaining the requisite licence is an hypo- 
thetical argument, because it has not, as 
a matter of fact, applied for any such 
licence. An undertaking which carries 
on investment business may. of course, 
carry on the business of inviting deposits 
to be made with it and/or itself making 
deposits with outsiders and in such a case 
it would be carrying on the business of 
an investment company, But making 
deposits with banks and other institu- 
tions can be made. by other persons who 
have spare money to invest. If a law- 
yer or a doctor or even a businessman 
makes deposits out of his savings, it can- 
not be said that by such investment he 
is carrying on a business of investment. 
It would be a question of intention in 
each case. For illustration. a person may 
buy shares of Joint Stock Companies and, 
depending on his intention, which is to 
be gathered from actual facts of his deal- 
ing with shares he buys, he may have 
done so either as and by way of pure in- 
vestment or by way of operating in 
shares by way of business. The distinc- 
tion in the concepts is clear. although in 
some cases it may be difficult to ascer- 
tain it from a given set of overt acts. In 
the case of the old Central Bank, on the 
compulsory acquisition of its business, it 
had no option left but to take compen- 
sation as provided under Act V of 1970. 
Compensation was payable in certain al- 
ternative ways. Exercising an option in 
selecting the five and a half per cent per 
annum promissory notes or. for the matter 
of that, any of the three alternatives 
provided by that statute, certainly does 
not disclose an intention to acquire them 
for doing business as an undertaking 
carrying on investment business. The old 
Central Bank subsequently sold the said 
five and a half per cent promissory notes 
and made deposits out of the sale pro- 


ceeds thereof. The intention of so do- 
ing has been specifically and clearly . 
stated in the Explanatory Statement 


which is an annexure to the said notice 
dated 29th September 1970 convening the 
extra-ordinary general meeting to be 
held on 26th October 1970. The Expla- 
natory Statement clearly shows that a 
change of investment was made only be- 
cause it was apprehended that the final 
fructification of the scheme of amalga- 
mation might take some time and it was 
desired that a little higher return should 
be secured on the investment. It was 
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by way of a mere change of investment 
and not by way of doing business, Under the 
proposed scheme of amalgamation which 
has already been approved by both the 
Companies, the compensation or what was 
received by way of sale proceeds of the 
five and a half per cent per annum pro- 
missory notes as compensation wag to be 
the property of Telco and the sharehold~ 
ers of the old Central Bank were to be 
entitled to receive shares of Telco in 
certain proportion in exchange of the 
original holding of shares in the old Cen- 
tral Bank, The scheme further provides 
for payment of. dividend on shares so 
received in exchange from Ist October 
1970 and it is but natural that it would 
be felt that the share~holders of the old 
Central Bank would participate in the 
profits of Telco by reason of the acquisi- 
tion of shares of Telco in exchange who, 
in their turn, should try to secure the 
best return on the funds of the old Cen- 
tral Bank which were to go to Telco. 
The investment by way of deposits was 
not intended to be of any appreciable 
duration but only pending the finalisa- 
tion of the scheme of amalgamation and 
that it was so is made clearer by the 
Statement Ex. No. 1 which shows that 
all the deposits with Banks were for a 
comparatively short period of 91 days. 
The fact of selling the promissory notes 
and making such deposits does not, in our 
opinion, evince any intention on the part 
of the old Central Bank to carry on in- 
vestment business, 


20. Mr. Bhabha referred to the 
said Directors’ Report of the old Cen- 
tral Bank for the year 1969 and pointed 
out that remuneration was paid to the 
Directors and that it must, therefore. be 
concluded that the Directors had held 
meetings. and had held a meeting to de- 
cide for exercising the option in respect 
of the taking of compensation and also 
held meetings in respect of the negotia- 
tions with Telco and also in connection 
with the alteration of the Memorandum. 
Now, the old Central Bank is a company, 
it has a corporate existence and the pro- 
cess of making up its mind is by way of 
a discussion and the passing of a resolu- 
tion at the meeting mostly of Directors 
and occasionally of the general body of 
share-holders. The work done at the 
Board meeting referred to by Mr, Bha- 
bha is merely in the process of the mak- 
ing up of the company’s mind and ar- 
riving at a decision. The process is 
similar to what goes on in the mind of 
a human being when he considers a pro- 
blem and arrives at a decision. The mere 
fact of holding of these meetings of the 
Board of Directors does not, by itself, 
amount to carrying .on business. What 
happened at the Board meetings would 
merely disclose the intention of the com- 
pany. But in the present case no inten- 
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tion is disclosed to carry on any activity 
of the nature of a business, 


21. Mr. Bhabha’ also pointed out 
from the said Directors’ Report of the 
Old Central Bank for the year 1969 that 
the Directors had also allotted 184 shares 
after 18th July 1969. The Statement in 
the Report, however. clearly shows that 
these shares were allotted in pursuance 
of an obligation which existed prior to 
the nationalisation of its banking busi- 
ness, Allotment of its own shares by a 
company is not a business. It is only 
an incidental function: of its corporate 
existence, 


f | 

22. It is, therefore, clear that old 
Central Bank was not at any time`from 
the date of the nationalisation of its 
banking business till the date of >the 
„orders under appeal engaged in the pro- 
vision .of service of any kind. A com- 
pany continuing to exist with power in 
its Memorandum to do|a business is to- 
tally different from a; company engag- 
ing in that business. {The facts earlier 
stated clearly show that the amalgama- 
‘tion was in alternative to the old Cen- 
tral Bank carrying on, by itself, some 
business. To amalgamate wag an alter- 
native to itself carrying on business and 
the decision which chose the alternative 
of amalgamation clearly negatives that 
it itself wanted to carry on any business. 
The facts further show! that till the date 


of the orders under appeal: the old Cen- 


ral Bank intended and, as @ matter of 
fact, made all necessary preparations and 
even an application to 'the court for the 
proposed amalgamation | w 
discloses a definite intention that on amal- 
gamation materialising it .intended to 
carry on no. business, but would, as a 
matter of fact, even cease to exist as a 
separate company. Because of the inten- 
tion of ,amalgamation the old Central 
Bank did not consider,’much less decide, 
what it should do if the amalganiation 
did not for any reason materialise, It 
was, therefore, not engaged in the provi- 
sion of service of any: at any time 
after bank nationalisation till the date 
of the petition or the Order thereon. It 
must, therefore, be held that the old Cen- 
tral Bank was not engaged in produc- 
tion, supply, distribution. or control of 
goods of any description or provision of 
service of any kind at any material time 
and that it therefore did not fall within 
the definition of “undertaking” in clause 
(v) of Section 2 of the Monopolies Act. 

- 23. Mr, Palkhiwala and Mr. Nari 
man had argued that order that an 
undertaking should within clause (v) 
of Section 2 of the Monopolies Act the 
undertaking must, firstly, have capacity, 
Le., legal competence, to produce goods 
or render services as mentioned in that 
clause, as also, secondly, that the under 
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taking must be actually engaged in such 
production of goods or making provision 
of service. They further contended that 
the undertaking must have actually ens 
gaged in such activity prior to the mate~ 
rial time, ie. the date of the applica~ 
tion under Sections 391 and 394 of the 
Companies Act, 1956, and the order 
thereon and that although it may not 
have done so immediately prior to the 
material time and may not be doing so 
and rete be Pain gegen as it 
were a e ma time, it may vef 
fall within the definition of the gaid cla~ 
use (v) if it continued -to have a capa« 
city and an intention to do so at a con~ 
venient time after the material date. If 
an undertaking was, as a matter of fact, 
engaged: in production of goods or- provis 
Sion of service but because of some rea~ 
son like strike, lock-out or non-avatlabi~ 
lity of raw materials, it was not actual- 
ly so engaged at the material time buf 
it intended to resume such activity in 
future upon the reason for the cessation 
of its activity disappearing. it can still 
be said to fall within the phrase “is 
engaged in”. occurring in the said ‘clause. 
(v) of Section 2 of the Monopolies. Act. 
In short, a legal capacity to carry on the 
activity and an intention to carry it on 
on the cessation of the period of inacti- 
vity must co-exist, Bhabha, how- 
ever, on the other hand, argued that if 
the capacity, i e, legal competence, 
exists, it is sufficient to attract the defini- 
tion of the said Cl. (v) irrespective of the . 
fact whether the undertaking is or is not 
carrying on that activity at the material 
time. We are of the opinion, however, 
that the existence of mere legal capacity 
is not sufficient., Such a test would apply 
only to a company which is a juridical 
person and its legal capacity to carry 
on activity is circumscribed by its Memo- 
randum, but an individual or a firm or 
a Hindu joint family has the capacity. if 
it has the money, to carry on any busi= 
ness permissible in law, Mere legal 
capacity by itself cannot be: relied upon 
to be a test whether one “is engaged in” 
the activity as mentioned in the said 
clause (v) In view of this conclusion 
which we have reached, it is unnece 

sary to refer to authoritles cited in con 
nection with construing the phrase “is 
engaged in” and the effect of the use of 
the present tense in that phrase. We 
have held that the investment in fact 
made by the old Central Bank was nof 
way of a business activity and that 
the negotiations and the decision for 
amalgamation and the steps taken to im- 
plement that decision do not amount to 
being engaged in any activity menton<« 
ed in the said clause (v) and it is, theres. 
fore, unnecessary to decide whether any 
activity which was open to the old Cen=« 


tral Bank to carry on under its Memo« 
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randum would amount to service as de- 
fined under clause (r) of Section 2. We 
are of the opinion that a mere capacity 
or a mere intention to carry on such acti- 
vity in future without its being so done 
in the present, i.e.. at the material date. 
nor some time in the past, i.e.. before 
the material date, cannot at all give rise 
to a consideration whether an undertak- 
ing is engaged in any activity as contem- 
plated under the said clause (v). We are 
not called upon to decide in this case, 
and we do not decide, in what circum- 
stances activity of the nature mentioned 
in the said clause (v) would fall within 
the phrase “is engaged in” if the acti- 
vity had ceased for some time before the 
material date, 


24. The next point turns on the 
construction of sub-section (1) of S, 23. 
In clause (a) of Section 23 (1) occur the 
words “an undertaking to which this Part 
applies”. It is Section 20 which lays 
down to which undertakings Part A of 
Chapter III applies. The word “under~ 
taking” occurs in the said clause (a) of 
Section 23 first in the said phrase quoted 
above and thereafter in the phrase “any 
other undertaking”. At an earlier stage 
Mr, Bhabha contended that the word 
“undertaking” in the said first phrase 
has the meaning not as defined in S, 2 
(v) but bas its common or dictionary 
meaning. At a later stage he specifical- 
ly stated that he abandoned that conten- 
tion and accepted that the word had the 
same meaning as defined in Section 2 (v). 
There is no dispute between the parties 
that Telco is an undertaking to which 
Part A of Chapter II applies. Mr, Bha- 
bha, however, contended that the word 
“undertaking” in the said second phrase 
“any other undertaking” would, if his ear- 
lier contention about the construction of 
the word “undertaking” under S. 2 (v) 
was not accepted — and we have earlier 
in this Judgment not accepted it — have 
its ordinary. ie. dictionary meaning, 
because of the context in which it oc- 
curs not only in the case of an inclusive 
definition but also in the case of an ex- 
haustive definition like the one in Sec- 
tion 2 (v). It would be possible in law 
to read a word, even if defined in the 
Statute, in a modified sense if the con- 
text so requires. He supported this con- 
tention by citing authorities. But we do 
not refer to them, as for the purposes 
of this case, we accept the principle which 
he canvasses for. But nonetheless there 
must be something in the Act itself, and 
not de hors the Act, which would make 
the meaning of a word or phrase statu- 
torily defined by that Act, which would 
be for the purposes of that Act, repu- 
gnant in the context in which it is used 
and furnishes a strong and compelling 
reason to discard it in favour of what 
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g. 


25. Mr. Bhabha contended that the 
provisions of Section 23 (1), lke the 
other provisions in Sections 23 (4), 21, 22 
and 24, which all occur in Part A of 
Chapter III, have the same object and 
intention of controlling the undertakings 
defined in Section 20. which he, for the 
sake of emphasising the concept, referred 
to as “giants”. To ascertain that inten- 
tion he referred to the preamble of the 
Monopolies Act and the heading of Chap- 
ter II]. The preamble reads: “An Act 
to provide that the operation of the eco- 
nomic system does not result in the con~ 
centration of economic power to the 
common detriment, for the control of 
monopolies, for the prohibition of mono- 
polistic and restrictive trade practices and 
for matters connected therewith or inci~ 
dental thereto.” The first object viz., to 
provide that the operation of the eco- 
nomic system does not result in the 
concentration of economic power to the 
common detriment, is the object which 


is relevant in this case. The Chapter 
heading of Chapter III, is: ‘“Concentra- 
tion of economic power”. Chapter IN 


contains provisions relating to that object. 
Chapter IV contains provisions relating to 
the other objects mentioned in the pre- 
amble of controlling monopolistic trade 
practices and Chapters V and VI deal 
with the object of controlling certain 
restrictive trade practices. Mr. Bhabha 
contended that the object and intention 
of preventing concentration of economic 
power require that emphasis should be 
placed on, and the problem should be 
viewed in the light of, controlling an 
undertaking to which Part A applies and 
that it must be considered that the men- 
tion of “any other undertaking” is mere- 
ly incidental, i. e., to achieve, that object. 
He contended that in order that, 
that object may be achieved, the word 
“undertaking” as occurring in the second 
phrase “any other undertaking” must be 
interpreted, not as defined in Section 2 
(v) which gives to it a restricted mean- 
ing in the way in which we have al- 
ready construed it, but in its ordinary 
dictionary meaning, which is wider. He 
contended that it is to prevent concentra- 
tion of economic power that clause (a) 
of Section 20 provides that the provi- 
sions of Part A shall apply if the value 
of the assets of an undertaking is not 
less than Rs. 20 crores and clause f(b), 
which has to be read with clause (d) of 
Section 2, provides that such value must 
be not less than one crore of rupees and 
then enacts the limitation on such giants 
as contained mainly in Sections 21, 22, 
23 and 24 but also the other provisions 
of Part A, the provisions of Parts B and 
C being merely in the nature of machi« 
nery sections, 
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26. Now in Section 20 occur the 
words “undertaking” and “its assets”. 
“Its assets” must mean the assets of the 
undertaking. But does it mean the as- 
sets of the undertaking itself or does it 
mean the assets of the owner of the 
undertaking? An undertaking may be 
owned by a body corporate, i.e.. a com- 
pany, or by an individual or by a firm 
or even by some other owner like, for 
example, an association of individuals, 
If the company is the owner, the com- 
pany may be conducting more than one 
undertaking, in which case can all the 
assets of the company, be treated as the 
assets of every one of its undertakings? 
Or are the assets to be apportioned to 
each of the undertakings according to 
‘what assets are, at any particular time, 
actually used for it? And if the under- 
taking is owned by an individual, are 
all the assets of the, individual to be 
deemed to be the assets of the under- 
taking if he owns but one undertaking? 
And similarly if the undertaking is own- 
ed by a firm, are the assets of all the 
individual partners to be deemed to be 
the assets of the undertaking? The de- 
finition of “undertaking” in clause (v) of 
Section 2 suggests that the word “under- 
taking” is meant to refer to that entity 
itself which is engaged in production of 
goods or provision of service. The Mong- 
polies Act, however. does not appear to 
always distinguish between an “under- 
taking” and its “owner”. As a matter 
of fact. many provisions of the Monopo- 
lies Act are extremely difficult to con- 
strue. The language used at a large 
number of places in the Monopolies Act 
clearly suggests a distinction between an 
“undertaking” and its “owner”, Ex- 
amples of it can be found in the follow- 
ing :— 

Section 2 (g) (ii), (iii) (a), (b) and (d), 
(iv), (v) and (vi); Section 3; Section 22 
(1); Section 23 (1). ` 
Some other provisions of the Monopolies 
Act further suggest an undertaking to 
be itself, an owner, the undertaking be- 
ing identified with its -owner, be the 
owner one or more human beings or a 
juridical person like ‘a company. Ex- 
amples of the latter type are to be found 
in the following sections :— 

Section 20, sub-section (1), when it 
uses the phrase “its own assets”. 

(Here does the phrase mean the assets-in 
use of or appertaining — to the under- 
taking or all the assets of its owner?) 
Section 21 (1) which contemplates “issue 
of fresh capital” by the undertaking and 
‘and as this phrase is apt in connection 
with a company it appears to identify 
the undertaking with the company. 

Section 48 (2), Cls. (a). (6) and (o). 


Clause (d) of Section 2 provides the’ 


test of not less than one-third of the 
total goods of any description that are 
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produced in India, Here the reference 
to the total goods must, because of the 
qualifying phrase “of any description”, 
mean the goods of a particular kind. If 
the same owner is producing two different 
kinds of goods, say, textiles in a factory 
at Bombay and ganitaryware in another 
factory at Madras and the latter falls 
under clause (d) of Section 2, “its assets” 
under clause (a) of Section 20 -would 
require “its assets” to be interpreted 
to mean the assets of the undertaking 
which provides sanitaryware and not the 
assets of the owner. It would appear that 
the provisions of clause (b) of Section 20 
also would require each of the different 
activities or businesses of the same owner 
to be considered separate undertakings. 


27. In our opinion, in view of ‘this 
confusion “undertaking” should not be 
identified with its owner unless the con- 
text in which it occurs requires it to be 
so construed. In clause (a) of S, 20 “its 
assets” must be construed in its natural 
or grammatical sense and the phrase must 
mean assets employed in the conduct of 
the activity of a particular undertaking. 


28. The avowed object and inten- 
tion of the Monopolies Act ag disclosed 
in its preamble and the heading of 
Chapter TII is to prevent concentration of 
economic power. The object is sought to 
be achieved by the Act mainly by the 
provisions contained in Sections 20. 21, 
22, 23 and 24. Section 20 lays down the 
tests for determining what Mr. Bhabha 
referred to as “giant” undertakings. Sec- 
tion 22 prevents such giant undertakings 
to be brought in existence, Section 23, 
by clause (a) of its sub-section (1), 
seeks to exercise control by preventing 
merger or amalgamation of another 
undertaking with an existing giant. The 
object and intention of sub-section (1) of 
S. 23 under its clause (a) is to exercise 
control by preventing merger and amalga- 
mation of an existing giant undertaking 
with another undertaking and under its 
Clause (b) to prevent a giant undertak- 
ing belng formed, the object underlying 
sub-section (4) of Section 23 appears to 
be to control further acquisition by a 
giant undertaking so as to prevent if from 
becoming still larger, although its con- 
struction does not appear to be easy, 
because, if the undertaking is al- 
ready an undertaking to which Part A 
applies, how can it again become an un- 
dertaking to which Part A applies as 
contemplated in its clause (a)? The ob- 
ject underlying the provisions of S. 21 is 
to control the expansion of such a giant 
undertaking by the issue of fresh capital 
or by the installation of new machinery 
or other equipment or in any other 
manner. The actual provisions of these 
sections all show that the object sought 
to be achieved is to prevent concentra- 
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tion of economic power. But the language 


used in these sections frequently varies. 
The obvious inference is that to the ex- 
tent that the language varies, the extent 
to which the object is sought to be achiev- 
ed and the method by which it is sought 
to be achieved wag intended to corres- 
pondingly vary. We will proceed ‘to ex- 
amine the provisions of these sections 
from this point of view, 


29. The phrase “issue of fresh 
capital” used in sub-section (1) of S. 21 
js appropriate to a company. Therefore 
in the case of a company the provision 
in this sub-section would apply only when 
the company proposes to issue fresh capi- 
tal. but it would not apply when the 
company obtains funds in any other way, 
by. for example, taking a loan. There- 
fore Section 21 (1) does not contemplate 
any method, other than issue of 
capital, to control such a giant under- 
taking acquiring funds and the intention 
of the Legislature does not appear to be 
to prevent the company from acquiring 
funds otherwise than by issue of fresh 
capital. The reason can be found in the 
other provision of sub- section (1) of Sec 
tion 21 by which control is provided for 
being exercised when such a giant under~ 
taking, be it a company or other than a 
company, proposes to expand its produc- 
tion of goods or provision of service with 
such further funds. The conclusion is 
that Section 21 does not prevent such a 
giant und from acquiring ds 
as- distinguished from acquiring new 
machinery or other equipment, which 
latter only is sought to be controlled by 
Section 21, and the object of the preamble 
and the Chapter heading of preventing 
concentration of economic power is not 
intended to prevent such a giant under- 
taking, even when it is a company, from 
acquiring funds otherwise than by issue 
of fresh capital, Moreover, “issue of 
fresh capital” would not be apt in the 
case of an undertaking which is not own- 
ed by a company and the Legislature has 
not at all controlled, so far as Section 21 
is concerned, the acquisition by such an 
undertaking of further funds and has in- 
troduced control only when, with the ad- 
ditional funds, it proposes to instal new 
machinery or other equipment, The point 
to be noted ig that in sub-section (1) of 
S. 21 the method of exercising control 
appears to be, not by controlling, except 
by issue of fresh capital by a company, 
the acquisition of more which 
would be only a means to acquire new 
machinery or other equipments but by 
controlling the actual installation of new 
machinery or other equipments which 
would result in the expansion of its acti- 
vities, 


30. 
vides:— 


Sub-section (3) of S. 23 pro- 
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“Nothing in sub-section (1) of sub- 

section (2) shall apply to the scheme of 
merger or amalgamation of such inter~ 
connected undertakings as are not domi- 
nant undertakings and as produce the 
same goods”. 
The opening words “Nothing in sub-sec- 
tion (1) or sub-section (2) shall apply” 
show that sub-section (3) carves out an 
exception out of the general. provision 
which is contained in sub-sections (1) and 
(2). From the very fact that an excep- 
tion hag been carved out, whatever be 
the ambit of that exception, shows that 
in trying to achieve the avowed object 
and intention of the Monopolies Act, the 
Act makes a distinction between an 
undertaking and an undertaking. 

3L Now the undertakings to which 


Part A applies would, under Section 29, 


read with clause (d) of Section 2, divide 
pauda into four classes, the four 
classes being: 

(1) An R adetini which by itself 
is engaged in producing goods; 

(2) An undertaking which along with 
inter-connected undertakings is engaged 
in producing goods; 

(3) An undertaking which by itself 
is engaged in provision of service, and 

(4) An undertaking which along with 
inter-connected undertakings is engaged 
in provision of service, 

32. The exception in S, 23 (3) ap- 
plies to the scheme of merger or amalga- 
mation “of such inter-connected under~ 
takings as seese ”, Undertakings only 
of the second and fourth of the above 
four classes are inter-connected under- 
takings and those of the first and third 
are not and the exception does not apply 
to the latter two. 

33. Thereafter in Section 23 (3) 
there occurs the phrase “undertakings as 
are not dominant undertakings and as 
produce the same goods”. This is an ad- 
ditional requirement to make an under~ 
taking to fall within the exception in 
sub-section (3) of S. 23. It requires, that 
the undertaking must be an inter-con- 
nected undertaking which is a dominant 
undertaking but must yet not be engaged 
in the activity of producing goods. It 
excludes the said second 

34, Conversely stated, the excep= 
tion would apply only to an undertaking 
which is an inter-connected undertakin: 
which is a dominant undertaking engag 
in the provision of service, that is, an 
undertaking of the said fourth class, The 
language of the sub-section appears to be - 
a little involved but its meaning is clear. 
Instead of providing affirmatively that the 
exception applies only to undertakings 
of the said fourth class, it uses negative 
language to exclude: the said first three 
classes leaving, as a result, only the said 
fourth class to fall within the exception. 
The effect is that from the application of 
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the general provisions contained in sub- 
sections (1) and (2) of S. 23, sub-sec. (3) 
excludes inter-connected undertakings 
which are dominant undertakings engaged 
in the provision of service. This inter- 
pretation yields the conclusion that al- 
though the object and intention of the 
Legislature, generally speaking. is to pre- 
vent concentration of economic power, in 

the actual provisions in the sta- 
Hite the method is not identical when 
dealing with different! cases for certain 
purposes, even when it is identical for 
other purposes, . 

35, The above discussion shows 
that although the preamble and the head- 
ing of Chapter III shows the object and 
intention of the Legislature to be to con- 
trol concentration of economic power, the 
Legislature has, while enacting the Mono- 
polies Act, made distinctions between like 
entities in respect of ithe application of 
certain provisions of Chapter III itself at 

t in the two cases referred to above. 


36. Mr. Bhabha wanted us to re- 
fect the meaning of “undertaking” ag de- 
fined in Section 2 (v) on the only ground 
that the object and intention of the Mono- 
polies Act as gathered from the preamble 
and ‘Chapter III heading is to control con- 
centration of economic power. That ob- 
ject, however, must be ‘gathered from the 
actual provisions contained in the Act it- 
self and it would not be permissible to 
add to or subtract from such actual pro- 
visions, One would have been justified 
in accepting Mr. Bhabha’s contention if 
the actual context so required it by rea- 
son of the meaning of “undertaking” as 
defined in Section 2 (v) creating any re- 
pugnancy or Pisa cet when it has 
been used in the phrase “any other under- 
taking” in S, 23 (1). No.repugnancy or in- 
consistency exists and Mr. Bhabha has not 
even pointed out any. He had, of course, 
pointed out that even a;company in liqui- 
dation can, in view of the provisions of 
Section 394 of the Companies Act, be a 
party to a merger ‘or amalgamation 
with an undertaking to which Part A ap- 
plies, but the former in' most cases would 
not be “engaged in” production of goods 
or provision of service and would be ex- 
cluded from the operation of Section 23 
(1) although it may have machinery and 
equipment for doing so. We are not 
required to consider such a case. Now it 
may be that such a case may.require it 
to be held in its' case that the 
context otherwise requires such a com- 


pany to be included in: the phrase “any . 


other undertaking” in S: 23 (1). But there 
can be another view, which would pos- 
sibly be a better view to take, that the 
merger or amalgamation of a company 
in liquidation is a rarity and the Legis- 
lature did not intend to control it 


37. Mr. Bhabha put a poser as to 
bow would the meaning of “undertaking” 
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as defined in Clause (v) of Section 2 ap- 
ply in the case of a new undertaking for 
the purpose of consideration under Sec- 
tion 22 because the undertaking would 
not at that stage have been established 
and therefore it cannot be said in the 
case of such an undertaking that it “Is 
engaged in” production of goods or pro- 
vision of service. Now obvious 
answer ig that the context of Section 22 
definitely requires that the word “under-~ 
taking” as used in Section 22 should not 
be construed and as a matter of fact can- 
not be construed to have the same mean- 
ing as contained in the definition in 
clause (v) of Section 2. In Section 22 it~ 
self there is overwhelming material to 
justify holding that the context so other- 
wise requires, because the words used are 
not “any undertaking” but are “any new 
undertaking” in sub-sections (1) and (2) of 
Section 23 and moreover in sub-s. (2) the 
adjectival phrase “which is intended to 
be established” has been used to qualify 
the phrase “new undertaking”. The latter 
adjectival phrase would clearly show that 
the use of the phrase “which is intended 
to be established” would be totally ïn- 
consistent with the concept of an under- 
taking which, as required by Sec. 2 (v), 
“is engaged in” production of goods or 
provision of service. 


38. We, therefore, reject Mr. 
Bhabha’s present contention under con- 
sideration and hold that in the phrase 
“any other undertaking” occurring in sub- 
section (1) of S. 23 the word “undertak- 
ing” is used in me meaning given to it in 
clause (v) of S. 2 and that the context 
does not require any departure being 
made. from it. We Fiter hold that the 
learned Judge was, therefore, right in ac- 
cording sanction to the scheme, although 
the merger or amalgamation formulated 
in the Scheme is not sanctioned by -the 
Central Government under the Monopolies 


Act. The appeals, therefore, fail and are 
ismissed with costs. P 
39. Mr. SBharucha, the learned 


Counsel for the respondents in both the 
petitions, states that notwithstanding the 
order for costs in favour of the respond- 
ents the respondents will not enforce that 
order if the appellants inform the res- 
pondents in writing within eight weeks 
from today that-the appellants have not 
filed and do not intend to file an appeal 
against this Judgment and Order to the 
Supreme Court. 


40. It is necessary to record that 
although the Memorandum of Appeal in 
both the matters makes a . grievance 
against the learned Judge not having 
ordered uhe appellants to be made par- 
ties to the petitioners, before him, Mr. 
Paikhiwala stated that the respondents in 
both the matters waive their objection as 
to the maintainability of the appeals. In 
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view of this statement of Mr. Palkhiwala 
we did not even consider it necessary to 
grant to the appellants their request to 
us for granting them leave to file these 
appeals which they applied for. Mr. 
Bhabha stated that he made this applica- 
tion because of the reason that they were 
not parties to the two petitions but only 
notices had been served upon them. 
Neither of the parties before us in either 
of the petitions has argued that point as 
they did not intend to take a decision on 
that point. We have therefore not at all 
dealt with the point and make it clear 
that the parties have intended and we 
have accepted that the point should not 
be deemed to have been decided but is 
= open and should not serve as a pre~ 
cedent. 


© 4L On Mr. Mukhi’s application for 
stay. after some arguments are advanced, 
Mr. Bharucha states that the respondents 
. in the two appeals will not take any steps 
to implement the order sanctioning the 


scheme of amalgamation on or before the . 


24th April 1971. 
Appeals dismissed. 
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Akhil Deshastha Rugvedi Brahmin 
Madhyawartl Mandal, Appellant v. Joint 
Charity Commissioner Maharashtra State, 
Bombay and another, Respondents. 

A. F. O. D. No. 348 of 1967, D/- 16-9- 
1971 against decision of P. C. Kapadia, J. 
City Civil Court at Bombay in Charity 
Appeal No. 21 of 1965. 

Index Note:— Bombay Public Trusts 
Act (1950), Ss. 2 (13), 19 — Corporation, 
registered under Companies Act, owning 
property in trust for religious and charit- 
able purposes for the benefit of a class of 
persons, is a public trust liable to regis- 
tration under the Act, ; , 

Brief Note:— A corporation licensed 
under Section 25 of the Companies Act, 
1913, authorised by the object clause in 
its Memorandum of Assgciation to hold 
property in trust for public religioug or 
charitable purposes for the benefit of a 
class of beneficiaries is a public trust 
within Section 2 (13). of the Bombay 
Public Trusts Act, 1950 and as such is 
required to be registered under the said 
Act. A corporation is a juristic person 
capable of owning property in its capacity 
as a trustee. i 


. The memorandum of the Mandal in 
the instant case expressly provides that 
it shall act as a trustee in respect of its 
property for attainment of the charitable 
objects for which it was formed and that 
it shall hold such property.in trust and 
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apply the same for the said purposes for 
the benefit of all the members of the 
community. The Mandal therefore is a 
trustee of the property it holds for car- 
rying out the public religious and charit- 
able purposes for which it was expressly 
formed, There is thus in existence a 
public trust in the form of a Mandal 
which is liable also to be registered as 
Such under the Bombay Public Trusts 
Act, 1950. AIR 1949 Bom 76 and Appeal 
No. 657 of 1954, D/- 12-7-1956 (Bom), 
Dist, _ i (Paras 4. 6, 7) 
Cases Referred: Chronological 
AIR 1965 SC 40 = (1964) 6 SCR 
885, Tata Engineering & Locomo- 
tive Co. Ltd, v. State of Bihar 4 
ATR 1963 SC 1811 = (1964) 4 SCR 
99, State Trading Corporation of 
India Ltd. v. Commercial Tax 


Officer 
(1956) Appeal No. 657 of 1954, D/- 
12-7-1956 (Bom) 9 
AIR 1955 SC 74 = 1955 SCR 876, ` 
Mrs. Bach, F. Guzedar v, Commr. 
_ of Income-tax, Bombay 4 
ATR -1949 Bom 76 = 50 Bom LR 
612, Bhaskar Sadashiv Joshi v. 
Registrar Bombay Public Trust 
Registration Act, 1935 
1897 AC 22 = 66 LJ Ch 35, Salomon 
v. Salomon and Co, Ltd. 


R. W. Adik with W. N. Yande, for 
Appellant; V. H. Gumaste Goyt. Pleader, 
for Respondent No, 1. i 


JUDGMENT:— This is an appeal by 
the original Applicants No, 1 against the 
order dated 3rd March 1966 of a Judge 
of the Bombay City Civil Court. The 
Applicants No. 1 are Akhil Deshastha 
Rigvedi Brahman Madhyawarti Mandal 
(hereinafter for the sake of brevity re- 
ferred to as “the Mandal”). The Mandal 
is a Company limited by guarantee incor- 
porated under the Indian Companies Act, 
1913 and now under the Companies Act, 
1956 under a license from the Central 
Government under Section 26 of the 
Indian Companies Act, 1913 correspond- 
ing the Section 25 of the Companies Act, 
1956 dispensing with the word “Limited” 
in the name of the Mandal. The Res- 
pondent No. 1 is the Joint Charity Com- 
missioner, State of Maharashtra. The 
Respondent No. 2 was formerly the Chair- 
man of the Mandal. The order under 
appeal held that the Mandal was a public 
trust and as such was liable to be re- 
gistered under Section 18 of the Bombay 
Public Trusts Act, 1950 (hereinafter re- 
ferred to as “the Public Trusts Act”) as 
a public trust notwithstanding the fact 
that it was a Corporation, 


2 A few facts leading to this liti- 
gation may be briefly stated. The Mandal 
applied for and obtained a Hcense under 
Section 26 of the Indian Companies Act, ` 
1913 to register itself under the said Act 


Paras 
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without the word “limited” added to its 
name of the representation that it was a 
non-profit making concern and charitable 
institution. The Man was incorporat- 
ed on 3rd April 1939 a company limit- 
ed by guarantee without the -word 
“limited” added to itsiname. It appears 
between 1939 and 1961, the Mandal ac- 
quired some property ‘for the objects set 
out in its Memorand of Association. 
On 12th October 1961! the Mandal made 
an application to the Charity Commis- 
sioner for its registration as a public trust 
under the Public Trusts Act. It is alleg- 
ed on behalf of the Mandal that this ap- 
plication was.made under protest and to 
find out whether it was Hable to be re- 
gistered under the Public Trusts Act so 
that it may not be charged with the con- 
travention of the provisions of the Public 
Trusts Act. On 26th April 1962 as a 
result of an inquiry the Assistant Charity 
Commissioner, Bombay, held that the 
Mandal did not require registration under 
the Public Trusts Act. It appears the 
Joint Charity Commissioner. Bombay, was 
not satisfied with this, order. He there- 
fore commenced review proceedings suo 
motu and by an order dated 27th April 
1965 set aside the order dated 26th April 
1962 of the Assistant; Charity Commis- 
sioner. held that the Mandal constituted 
a public trust and remanded the pro- 
ceedings to the Assistant Charity Com- 
missioner for inquiry and findings on the 
remaining statutory issues provided for 
' in. Section 19 of the Public Trusts Act. 


3. Against the} decision of the 
Joint Charity Commissioner the Mandal 
appealed to the Bombay City Civil Court. 
By its order dated 3nd March 1966 the 
Bombay City Civil Court dismissed the 
appeal and upheld the decision of the 
Joint Charity Commissioner. It is against 
the said decision that the present appeal 
has been filed. 


4. As I have .stated above the 
Mandal is g-company. limited by guar- 
antee registered under a license under 
Section 26 of the Indian ‘Companies Act, 
1913 corresponding to: Section 25 of: the 
Companies Act, 1956. It is a corporation 
and therefore a juristic person ‘and a dis- 
tinct legal entity. is a well-esta- 
blished proposition from the time of the 
decision of the Judicial Committee of the 
House of Lords in Salomon v. Salomon 
& Co, Ltd., 1897 AC 22, which has been 
followed in India by the Supreme Court 
in Mrs. Bacha F. Guzedar v. Commr, of 
Income-tax, Bombay. AIR 1955 SC 74, 
State Trading Corporation of India. Ltd. 
v. Commercial Tax Officer, AIR 1963 SC 
1811 and Tata Engineering and Locomo- 
tive Co. Ltd. v. State of Bihar, AIR 1965 
SC 40. As a Jjuristic person the Mandal 
can carry on all human activities sub- 
ject to such limitations as arise from = 
not being a natural person and the 
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tations imposed upon its activities by its 
own charter contained in the Object 
Clause in the Memorandum of Associa- 
tion. A juristic person cannot marry and 
procreate, but it is certainly capable of 
owning property. It is also capable of 
owning property in its capacity as a 
trustee. Corporations carrying on the 
activity of becoming trustees and execu- 
tors are not unknown. There can there- 
fore be no objection to a Corporation act- 
ing as 4 trustee provided its Object Clause 
in the Memorandum of Association so 
permits, 


5. On behalf of the Mandal. my 
attention was drawn to the definition of 
“trust” in Section 3 of the Indian Trusts 
Act, 1882. Thig Act does not apply to 
public trusts, but the definition of 
“trust” contained in it is nonetheless a 
proper definition of the word “trust”. 
Section 3 provides that a “trust” is an 
obligation annexed to the ownership of 
property and arising out of a confidence ` 
reposed in and accepted by the owner or 
declared and accep by him for the 
benefit: of another ............ The person 
who reposes or declares the confidence ig 
called the “author of the trust”. The 
person who accepts the confidence is cal~ 
led the “trustee”, and the person for 
whose benefit the confidence is accepted 
is called the “beneficiary” and the sub- 
ject-matter of the trust is called “trust 
property”. In my opinion if a Corpora- 
tion is capable of accepting the owner- 
ship of property with an obligation an= 
nexed to-the ownership for the benefit 
of another which may be a class of per~ 
sons, there can be no objection to a Cor- 
poration acting as a trustee. The. only 
question is whether in this case the 
Mandal has accepted such trust, ` 


6. Section 2 (13) of the Public 
Trusts Act defines a “public trust” ag 
under:— 

“ “public, trust” means an express or 
constructive trust for either a public re~ 
ligious: or charitable purpose or both and 
includes ............ a society formed either 
for a religious or charitable purpose or 
for both and registered under the Socie- 
ties Registration Act, 1860”, ; 


The difference between a private trust 
and a public trust arises from the dif~ 
ference between’ the objects. While in 
the private trust the intention is to bene« 
fit an individual or a group of persons 
and there is no public religious or charit- 
able purpose, in a public trust there is a 
public religious or charitable purpose. It 
is expressly provided in the definition of 
“public trust” that a society formed for 
a religious or charitable purpose or for 
both and registered under the Societies 
Registration Act, 1860 is included in the 
definition of “public trust”. There is no 
reference to a Company incorporated 
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under the Companies Act but that should 
not make any erence. If a Company 
is authorised by its object clauses in its 
Memorandum of Association to hold pro- 
perty in trust for public religious or 
_|charitable purposes, there is no reason 
why its ownership of property for such 
purposes should not form a. public trust. 

7. We must therefore refer to the 
constitution of the Mandal and find out 
whether the object clauses and the other 
provisions in its Memorandum of As- 
sociation authorise it to hold property 
for public religious or charitable purpo- 
ses. We must also see if there are other 


circumstances if any pointing to the ex- - 


istence of a public trust. Under S. 26 
of the Indian Companies Act, 1913 and 
under Section 25 of the Companies Act, 
1956 a license can only be granted by 
the Central Government if the Com- 
pany is formed for promoting commerce 
or science, religion, charity or any other 
useful purpose and intends to apply ite 
profits if any or other income in pro- 
moting its objects and to prohibit the 


payment of any dividend to its members. 


In the case of the Mandal the license 
granted to it by the Central Government 
provides that the Memorandum of As- 
sociation shall prohibit payment of any 
dividend to its membérs. Now, we come 
to the object clause in the Memorandum 
of Association of the Mandal. Several 
sub-clauses provide for establishment of 
a home ta the use of Akhil Deshastha 
Rigvedi community. providing 
a ee hall, educational and religious 
classes, industrial workshops and hospi- 
tals etc. The objects also include rendi- 
tion of medical aid to. the members of 
the said community; scholarships for the 
education of the members of the said 
community and provision for gymnasiums, 
À as and other recreation Sub- 
clauses (11). (12) and (13) of clause 3 pro- 
vide as under:— 

“(11) To accept and undertake any 
Trust and to act as sole Trustee or Ex- 
ecutor in respect of any estate if such 
acceptance and undertaking is conducive 
to the attainment of the above objects 
or any of them. 

(12) To arpent donations for the pur- 
poses aforesaid in cash or in : 

(13) To ea. the property and funds 
of the Mandal in trust to apply the same 
and/or the income thereof in promoting 
the above objects or any one or more 
of them”, i 
It will thus appear that the object 
clauses contained in the Memorandum pf 
Association of the Mandal expressly pro- 
yee that the Mandal shall act as a trus~ 

tee in respect of its property for the at- 
tainment of the objects of the ene 
and that it shall hold such property in 
trust and apply the same for the said 
purposes. The educational and other pur- 
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poses set out in the Memorandum would 
in my opinion constitute public religious 
and charitable purposes. The Mandal is 
therefore in my opinion a trustee in reg- 
pect of the property it holds for carry- 
ing out the said public religious and 
charitable purposes and there is in ex- 
istence a public trust which is liable to 
re registered under the Public Trusts 
ct. 


8. On behalf of the Mandal it was 
contended that at the time of incorpora- 
tion of the Mandal in 1939 there was no 
property and therefore there could be no 
public trust. It is true that there is no 
evidence that in 1939 there was any pro- 
perty of the Mandal and it may be that 
at that time the object clauses in the 
Memorandum of Association only con- 
tained an intention that when the pro- 
perty came into existence, it would be 
held by the Mandal in trust for the mem- 
bers of the said community for charit- 
able purposes. But the moment the pro- 
perty came into existence the Mandal 
became a trustee in respect of the said 
property, the beneficiary was the com- 
munity for whose benefit the property 
was held and the objects are those set 
out in the Memorandum of Association. 


9. The second contention taken 
was based on two judgments. one of 
Jahagirdar, J, in the case of Bhaskar 
Sadashiv Joshi v. Registrar, Bombay Pub- 
lic Trust Registration Act, 1935, 50 Bom 
LR 612 = (AIR 1949 Bom 76) and the 
other an unreported judgment D/- 12-7- 
1956 in Appeal No. 657 of 1954 of a Divi- 
sion Bench of this Court consisting of 
Chagla, C. J. and Dixit, J.. In Bhaskar 
Joshi’s case, (50 Bom LR 612) = (AIR 
1949 Bom 176) it was held that a society 
registered under the Societies Registra- 
tion Act, 1860, even if it is religious or 
charitable is exempt from the operation 
of the Bombay Public Trusts Registra- 
tion Act, 1935. This may be a correct 
interpretation of the 1935 Act but it can- 
not apply to the Bombay Public Trusts 
Act of 1950 because such a. society is 
now expressly included in the definition 
of a public trust. Apart from this we 
are in this case concerned with a com- 
pany and not with a society. In the 
case before the Division Bench (Civil Ap- 
peal No. 657 of 1954 (Bom)) there was a 
Panchayat holding property for the bene- 
fit not of the members of a particular 
community but for the benefit of such 
members of that community who were 
members of the Panchayat. It was in 
view of that limitation that the Division 
Bench held that the Panchayat was not 
a public trust and was not liable to be 
registered under the Public Trusts Act. 
In this case, however, the Memorandum 
of Association of the Mandal expressly 
provides for bolding property in trust 
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for the objects specified in the Memo- 
nandum, and the beneficiaries are the 
members of a particular community ir- 
respective of whether they are or are 
not the members of the Mandal. The 
Division Bench decision has no applica- 
tion to the facts of this case, | 


10. Another contention taken on 
behalf of the Mandal was that if the 
Mandal was compelled to register itself 
under Public Truste Act. it will come 
under dual control and such dual con- 
trol will create conflict, the dual control 
being of the Companies Act and of the 
Public Trusts Act, In|my opinion, there 
is no substance in this contention. The 
` Mandal is a trustee. With regard to its 
own constitution, it may be governed by 
the provisions of the Companies Act. 
But with regard to property held by it 
as trustee for public religious and chari- 
table purposes, it will be liable to comp- 
ly with the provisions of the Public 
Trusts Act. A company incorporated 
under the Companies Act has to comply 
with the other Jaws of the land appli- 
cable to its activities. ‘This does not re- 
sult in any conflict, | 


11, The last contention taken was 
that if the Mandal was compelled to 
register itself under the Public Trusis 
Act, and. it is removed as a trustee for 
any breach of trust or other malversa- 
tion, the trust would come to an end. I 
find no substance in this contention. It 
may be that the Mandal may be found 
guilty of breach of trust or malversa- 
tion of the property ofithe trust and may 
be removed as a trustee. There is no 
reason why the removal as a trustee of 
the Mandal should-bring an end to the 
trust. The Charity Commissioner or. the 
Court can always frame scheme for the 
administration of the trust and the trust 
can continue with substituted trustees. 
It would not matter if in that event the 
Mandal has to be wound up. Many com- 
panies find themselves in this position, 
if their business. comes to an end and 
their substratum is gone. This cannot 
be a reason for exempting the Mandal 
from registering itself: under the Public 
Trusts Act, 


12. If the contention that a com- 
.pany even if it owns property as a trus- 
tee in trust for a class of beneficiaries 
for public religious and charitable pur- 
poses is. not required to be registered 
under the Public Trusts Act were ac- 
cepted, it would result in large scale 
evasion of the provisions of the Public 
Trusts Act All that ‘the trustees have 
to do is to register a company under the 
Companies Act, vest the trust property 
in the company and become its directors 
in order to escape the provisions of the 
Public Trusts Act. Such a construction 
is not to be favoured, . 
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In the result, the appeal fails 

and is dismissed. The order of the City, 

Civil Court dated 3rd March 1966 is con= 

firmed. In the circumstances of the case, 

there will be no order as to costs. 
Appeal 


| 
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K. K. DESAI AND VAIDYA, JJ. | 
Diwanchand Gupta, Petitioner v, 
N. M. Shah and others, Respondents. 

Special Civil Appla. No. 259 of 1970, 
(with Spl. C. As. Nos, 744, 745 and 750- 
of 1970), D/- 1-7-1971. 

(A) Bombay. Municipal Corporation 
Act (3 of 1888), S. 354 — Notice to pull 
down dangerous structures —- Subjective 
satisfaction of authority — Justiciability. 

The notice issuing authority under 
Section 354 has to consider the facts 
objectively. Its satisfaction ig open to 
challenge only if it has not come to the 
conclusion honestly and bona fide, AIR 
1959 Bom 332, Rel. on, (Paras 7 and 28) 

The fact that the building was sub- 
jected to some repairs, which were nof 
repairs to the entire building but re. 
pairs effected to undo the damage caus- 
ed while pulling down the rest of the 
building, or the fact that notwithstand- 
ing the lapse of time till now, the build- 
ing has survived several seasons with« 
out any untoward incident happening to 
the inmates or-to the passers-by, cannot 
be sufficient to interfere with the subjec- 
tive satisfaction of the authority, who 
has stated in the notice that. a portion 
of the building was in a ruinous condi- 
tion, likely to: fall and dangerous to per~ 
sons occupying, resorting to or passing by 
the same, (Para 8) 

(B) Bombay Municipal Corporation 
Act (3 of 1888), S. 354 — Notice to pull 
down dangerous structures —- Whether . 
becomes: inefficacious, 

Once a notice ig issued under S. 354 
to the owner, the owner is liable to be 
prosecuted for non-compliance with the 
notice under Section 471 (b), unless he 
obtains an order under Section 507 direct- 
ing the occupiers of the building to af- 
ford all reasonable facilities to the owner 
for complying with the notice.. (Para 9) 

Furthermore, under Section 471 (bJ 
the occupants, who refuse to vacate the 
premises or afford ‘reasonable facility to 
the owner are themselves Hable to be 
punished for each such offence of non- 
compliance with the requisitions. There- 
fore, it -is idle to contend. that the notice 
issued by the Authority under Sec. 354 
has become inefficaciougs or the order 
passed by the Chief Judge with refer- 
ence +o that notice has no relevance to 
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the present conditions affecting the legal 
rights and obligations of the owners and 
occupiers of the building in respect of 
which the notice ig given. (Para 9) 


(C) Bombay Municipal Corporation 


Act (3 of 1888), S. 354 — Power to issue. 


notice to pull down dangerous structures 
to owner or occupier — Exercise of, whe- 
ther violated principles of natural justice, 
(Const, Arts. 19 and 226). - 


There is nothing expressed in the 


section itself which requires a notice to 
be given to the occupants of a buildi 
when the notice is given to the owner 
thereof. AIR 1959 Bom 332 and AIR 
1971 SC 40, Rel, on. . 
The power conferred by the section 
Is a power in. the public interest. 
power must be considered ag a reason~ 
able restriction on the right of property 
as well as the right to carry on trade or 
business within the meaning of Art. 19 
(1) (f) and (g) read with Art. 19 (5) and 
(6) of the Constitution. (Para 14) 
Where the authority issuing the 
notice to owner had not only satisfied 
himself about the ruinous condition : of 
the building but a portion of the build- 
ing collapsed and a major portion of the 
building had been pulled down in pursu-~ 


ance of the notice, and although the 


owners had made applications against all- 
the tenants and occupants, the grievance 


oe against the order. only by six 
o 

Held, that question of violation of 
principle of natural justice before issuing 
a notice under Section 354 was entirely 
irrelevant. _ (Para 15) 

The facts and circumstances clearly 
indicated that it was unreasonable to ex- 
pect a-notice to be given to the occupants 
of the dilapidated building with a view 
to comply with principles of natural jus- 
tice. (Para 15) 

(D) Bombay Municipal . Corporation 
Act (3 of 1888), Ss. 56 (3): and 354 — 
Power of Commissioner to issue notice 
to pull down dangerous structure — Dele- 
gation of power by Deputy Commissioner 
to Assistant Engineer — Validity. 

As under Section 56 (3) all acts and 
things performed and done by a Deputy 
Commissioner during the tenure of his 
office and in virtue thereof shall for all 
purposes be deemed to have been per- 
formed and done by the Commissioner, 
the Deputy Commissioner has a statu- 
tory authority or permission to delegate 
the powers of the Commissioner under. 
Section. 354 to the Assistant Engineer. 
The maxim delegatus non potest dele- 
gare cannot be invoked where the statute 
has permitted the delegation. AIR 1968 
SC 822, Distinguished. (Parag 18. 19) 

(Œ) Bombay Municipal Corporation 
Act (3 of 1888), S. 354 — Discretion to 
issue notice to pull down dangerous 
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structures — Exercise of — Whether 
mala fide, 

Section 354 does not canter an un-« 
fettered discretion on the authorities to 
pick and choose and indulge in unfair 
discrimination ,against the citizens “and 
issue notice ta whomsoever they like. 

(Para 21) 

Tt is obviously impossible for the au- 
thority to inspect all structures that are 
suspected of being dangerous. ere- 
fore, it is a sufficient exercise of his dis- 
cretion in deciding what structures are 
dangerous if he appoints a competent 


‘person to represent to him. what struc- 


tures are dangerous. But if a notice is 
issued based on the representation of 


‘such a person it is open to the owner to 


prove that, that person has not exercis- 

ed his discretion or has been actuated by 
“eee motives in prescribing the steps 
to be taken. (1908) 10 Bom LR 821, Rel. 
on. (Para 21) 

Where the owners had not only not 
had already 
partially complied with the notice. it was 
held that it could not be gaid that the 
discretion was exercised unfairly or capri- 
ciously or mala fide. (Para 21) 

Moreover it was not for the Court to 
satisfy itself whether the building was 
in a dangerous condition when the notice 
was issued. The fact that part of the 
building had been already pulled down 
and the majority of the occupants had 
mo grievance against the pulling down 
itself further indicated that the allega~ 


tion of mala fides made against the 
authority was baseless. 1905 A. C, 426 
Rel, on. (Para 23) 


(F) Bombay Municipal Corporation 
Act (3 of 1888), S. 507 — Jurisdiction 
of Chief Judge under — Not taken away 
by Section 13 (1) (hhh) or S, 28 of the 
Bombay Rents, Hotel and Lodging House 
Rates Control ‘Act (1947). 

There is nothing in Section 13 (1) 
(hhh) or Section 28 of the Bombay Rent 
Act which takes away the jurisdiction 
of the Chief Judge under S. 507 of the 


Bombay Municipal Corporation Act. 
(1958) 60 Bom LR 1096, Rel, on; AIR 1971 
SC 1485, Distinguished. (Para 26) 


It is only in respect of suits or pro- 
ceedings between landlords and tenants 
relating to recovery of rent or posses- 
sion of any premises to which Rent Act 
applied and in respect of applications 
made under that Act or any claim or 


‘question arising out of the Act or. any 


of its provisions that the jurisdiction of 
other Courts ig excluded under S, 28 of 
the Rent Act. The application made by 
the owners under Section 507 of the 
Municipal Corporation Act does not fall 
under any of the categories of suits or 
proceedings referred to in Section 28 (1) 
of the Rent Act. It cannot be said that 
an application under Section 507 relates 
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to the recovery of possession of the pre- 
mises because Section 507 empowers the 
Chief Judge to make a written order “re- 
quiring the occupier of the building or 
land to afford all reasonable facilities to 
the owner for complying with the notice.” 

. 4 (Para: 24) 

(G) Bombay Municipal Corporation 
Act (3 of 1888), S. 507 (2) — Power to 
require the occupiers ;“to afford all rea- 
sonable facilities to the owner” — Ex- 
tent of. 


The power includes a power to order 
the occupants to vacate the premises if 
that is necessary for, giving reasonable 
facility to the owner. (Para 27) 
Cases Referred: Chronological Paras 
AIR 1971 SC 40 = 1971 Lab IC 8, 





Union of India v. J, N. Sinha 13 
AIR 1971 SC 1495 =.73 Bom LR 

320, Sushila Kashinath Dhonde 

v. Harilal Govindji ;Bhogani 25 


ATR 1970 SC 150 = :(1970) 1 SCR 
457, A K. Kraipak v. Union of 


India 
AIR 1968 SC 822 = 70 Bom LR 745 
= 1968 Cri LJ 979, Mangulal 
Chunilal v. Mannilal Maganlal 19 
AIR 1959 Bom 332 = 60 Bom LR 
515, Nathubhai Dhulaji v. Muni- 
cipal Corporation, Bombay 7,10, 12 
(1958) 60 Bom LR 1096, Mohmed 
Haji Noormohamed v., Mona Vicaji 


13 


Javeri ; 24 
AIR 1954 Bom 33 = 55 Bom LR 

573. Ahmedalli Abdulhusein Kaka 

v. M. D. Lalkaka | 27 
AIR 1950 SC 222 = 53 Bom LR 1, ` 

Province of Bombay v. Khushal- 

das S. Advani 10,13 
(1908) 10 Bom LR 821 = ILR 33 

Bom 334, Lalbhai; Tricamlal v. 

The Municipal Commr. for City " 


of Bombay ' 

(1905) AC 426, Westminster Cor- 
poration v. London and North 

- Western Railway | 23 
VAIDYA, J. :— The above four peti- 
tions under Article 227 of the Constitu- 
tion of India are directed against an 
order dated Novembėr 28, 1969 passed 
by the Chief Judge of the Court of Small 
Causes at Bombay in two applications 
filed under Section 507 of the Bombay 
Municipal Corporation Act, 1888. The 
said two applications 'were filed by res- 
pondent Nos, 2 to 8 in special civil ap- 
plication No. 259 of 1970, who own the 
premises bearing No. 61. Clive Road, 
Danabunder, Bombay No. 9 consisting of 
a ground floor and two upper floors. 
Municipal Application: No. 174/M of 1966 
was filed against 17 tenants, one of whom 
ig the petitioner in special civil applica- 
tion No. 259 of 1970. He was respon- 
dent No. 15 in the application.. Munici- 
pal application No. 175/M of 1966 was 
filed against 16 respondents mentioned 
therein, of whom the! petitioners in spe- 


t 
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cial civil application Nos, 744. 745 and 
750 were some of the respondents. They 
were described as occupants, who wera 
not the tenants of the owners. 


2. In both the applications respon- 
dents Nos. 2 to 8 in special civil appli- 
cation No. 259 of 1970 (who will be here- 
inafter described as “the owners”) stated 
that they were served with a notice 
bearing No. 18 dated June 11, 1965 from 
the Assistant Engineer, Division B, Bom- 
Sar Municipal Corporation, which is as 
ollows :— 


“BOMBAY MUNICIPAL CORPORA= 
: TIO 
Notice under aie 2t of the Bombay 


Municipal Corporation Act, No. BN/18 
of 1965-1966, 
: Bombay. 
Dt. 11-6-1965, 
To i 


Shri Parasram Dhanpat. 
The Owner of the Building 

Whereas it appears to me that the 
certain structure. to wit, a portion .of the 
building on premises No, 61 situate at 
Clive Road, of which you are the owner 
is in a ruinous condition, likely to fall 
and dangerous to any person occupying, 
resorting to, or passing~by the same, I 
hereby require you, under Section 354 of 
the : Bombay Municipal Corporation Act 


To pull down the whole building upto 


ground level. 


Time limit 30 days, 
Note: The building is presumed to face 
Clive Road, on east and to prevent all 
cause -of danger therefrom, J further .- 
hereby require you, under the aforesaid 
section of the Municipal Corporation Act, 
forthwith before proceeding to pull down, 
and secure the said structure to set up a 
proper and sufficient board or fence for 
the protection of passers-by and other 
persons. I give you notice that, if with- 
in 30 days from the service or receipt 
hereof this requisition be not complied 
with you will render yourself liable to 
prosecution under Section 471 of the said 
Act and I may thereafter, pursuant to 
the provisions of Section 489 of the said 
Act take such measures or cause such work 
to be executed or such thing to be done as 
shall in my opinion be necessary for giving 
due effect to this requisition and you 
will be lable for the expenses thereof 
which will be recovered from you in the 
manner provided by Section 491 of the 
said Act. No portion of the structure 
within the regular line of the street may 
be reconstructed nor may anything within 
the scope of Section 342 of the said 
Municipal Corporation Act, other than 
the work which you are expressly re- 
quired by this notice to do, be made or 
one without previously giving notice 
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to reor as required by Section 342 afore- 


said, 
Sd/- (legible) Sd/- Coutinho 
5. E, B, South Assistant Engineer 
Division B 
Bombay Municipal Corporation 
Note: Under S. 68 of the Bombay 
Municipal Corporation Act the Municipal 
Commissioner for Greater Bombay has 
empowered the Asstt. Engineer ‘Division 
B to exercise perform and discharge all 
the powers duties and functions confer- 
red and imposed upon and vested in the 
Commissioner by Sections 354 and 489 of 
the said Act”. ` 


It was alleged by the owners that although 
the owners were called upon by the said 
notice to pull down the said building 
upto the ground level as the building 
stood in a ruinous condition, the peti- 
tioners in these special civil applications 
and the other tenants and occupants (who 
will be all hereinafter described as “oc- 
cupiers”) failed to vacate the premises 
and made it impossible for the owners 
to comply with the notice, which was 
given under Section 354 of the Bombay 
Municipal Corporation Act and rendered 
respondent No, 2 in special civil applica- 
tion No. 259 of 1970, Parasram Dhanpat, 
Viable for prosecution by the Bombay 
Municipal Corporation. It was alleged 
that a case bearing No, 563 of 1965 was 
filed against respondent No. 2, one of the 
owners, in the Court of the Presidency 
Magistrate, 28th Court, Esplanade, Bom- 
bay and he was convicted and sentenced 
to pay a fine of Rs. 50/- in the said case 
on February 22, 1966. The owners fur- 
ther alleged that thereafter a portion of 
the wall supporting the staircase leading 
to the second floor of the building in the 
premises referred to above collapsed, re- 
sulting in further deterioration of the 
structural condition of the building. The 
Municipal authorities then warned some 
of the occupants to vacate the premises 
immediately. The owners further called 
upon the occupants by a notice through 
their Advocate dated June 6, 1966 to 
vacate the premises occupied by them 
forthwith. In spite of this, the oc- 
cupants failed and neglected to vacate 
the premises and refused to afford neces- 
sary facilities to the owners to pull down 
the building as required by the aforesaid 
notice dated June 11, 1965. It is in these 
circumstances that the two applications 
mentioned above were filed by the owners 
on July 13, 1966 under Section 507 of 
the Bombay Municipal Corporation Act. 
3. The petitioners in these special 
civil applications resisted the owners’ ap- 
plications by filing affidavits in reply to 
the applications contending inter 
that the applications were not properly 
fled, that they were belated and mala 
fide, that the owners had got the notice 
jsesued in collusion with Municipal off- 
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cials with a view to get rid of the peti- 
tloners and other occupiers and there- 
after to sell the plot as an open plot 
fetching a fabulous price or to recon- 
struct on it and let the same out to others 
free of any claim of the tenants, that the 
aforesaid notice purported to have been 
issued by the Assistant Engineer was in- 
valid inasmuch as the gignatory to the 
notice had no legal and valid authority 
to issue it and the notice was arbitrary, 
capricious and mala fide and that it was 
not expedient to pull down the tenements 
let out to the petitioners. 


4, The learned Chief Judge al- 
lowed the parties to lead evidence and 
after considering the oral and documen- 
tary evidence before him and the con- 
tentions raised by the occupants passed 
the impugned order referred to above 
granting the applications of the owners. 
In Municipal Application No. 174 of 1956, 
all the respondents including Diwanchand 
Gupta, the petitioner in special civil ap- 
plication No, 259 of 1970 were directed 
to remove’ themselves from the premises 
in their occupation by January 31. 1970 
in order to afford facilities to respondent 
No, 2 to enable him to comply with the 
requisition in the aforesaid notice and 
the tenants were directed to pay to res- 
pondent No, 2 court costs. The applica- 
tion was dismissed so far as resoondents 
Nos. 3 to 8 were concerned as they were 
minors and it was respondent No. 2 alone 
who fell within the definition of the word 
‘owner’ in Section 3, clause (m) of the 
Bombay Municipal Corporation Act. In 
Municipal Application No. 175 of 1966, 
also, the occupants were directed to re- 
move themselves from the premises in 
their occupation before January 31, 1970 
in order to afford facilities to respondent 
No. 2 to enable him to comply with the 
notice. That application was also dis- 
missed so far as respondents Nos. 3 to 8 
were concerned, 


5. Feeling aggrieved by the said 
decision of the Chief Judge, the tenant 
Diwanchand Gupta has filed special civil 
application No. 259 of 1970. Special Civil 
Applications Nos. 744, 745 and 750 of 1970 
are filed by some of the occupants ag- 
grieved by the said order. praying for 
quashing the notice dated June 11. 1965 
and the aforesaid order passed by the 
Chief Judge of the Small Causes Court. 


6. In support of the petition the 
first contention raised by Mr. Chagla. the 
learned Counsel for the petitioner in spe- 
cial civil application No. 259 of 1970, was 
that the notice having been issued as far 
back as June 11, 1965 had lost its effect 
or efficacy firstly because of the lapse 
of time from the date of its receipt till 
now, secondly because although the 
owners could have filed a suit to recover 
possession of the premises under S. 13 
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(1) (bhh) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 
they had failed and neglected to do so; 
thirdly because although part of the pre- 
mises were pulled down, the petitioners 
. were occupying the remaining premises 
“which at present admittedly consist of 
two rooms on the first floor and the en- 
tire ground floor without anything un- 
toward happéning to any of them or to 
any member of the public since 1965, and 
fourthly that after pulling down the rest 
of the premises, certain repairs of the 
building have been carried out and the 
building: had ceased to be dangerous or 
liable to be pulled down under the notice. 
Mr. Shah, the learned Counsel for the 
remaining petitioners. ‘further urged that 
the efficacy of the notice ought to have 
been judged by the learned Chief Judge 
with reference to the time of the making 
of the application or the time of the 
making of the order by him; and as he 
had not done so, the order of the learned 
Chief Judge was lable to be set aside. 
T We do not find any substance 
in any of these contentions in view of. 
the scheme of the provisions contained in 
Sections 354 and 507. The scheme of 
these provisions was considered by a 
Division Bench of this Court in Nathubhai 
Dhulaji v. Municipal Corporation. Bom- 


bay, 60 Bom LR 515:= (AIR 1959 Bom 
332). The said case ‘arose out of suits 
filed in the City Civil Court by tenants 


of a building in respect of which a pul- 
ling down notice under Section 354 was 
issued to the landlord! who was sued by 
the tenant as defendant No, 1 in those 
suits. One of the contentions raised be- 
fore this Court In that case was that the 
notice issued to defendant No. 1 under 
Section 354 was mala fide both in fact 
and in law. The Division Bench consist- 
ing of Dixit and Tarkunde, JJ. observed 
at page 520 after quoting the provisions 
of Section 354 as follows — 


“The title under which this section 
occurs is ‘Dangerous Structures,’ and one 
has only to read the section to realize 
that the intention of the section is to 
secure public safety. The authority 
issuing notice under Section 354 has to 
objectively consider certain facts. After 
having ‘ascertained the facts objectively, 
he has to satisfy as to whether 
or not he would Isste a notice under 
Section 354. First. He has to consider 
whether a building is in a ruinous condi- 
tion or is Hkely to fall or is in any way 
dangerous to any person occupying, re- 
sorting to or passing by such structure. 
This embraces not merely the persons 
who occupy the building but also those 
who go to the building’ and also those 
‘who happen to pass by the building. 
Therefore, the authority issuing notice 
under Section 354 has to ascertain these 
facts objectively. He has then to consi- 

f 
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-conclusion honestly and bona fide. 
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der another fact objectively. which is. 
having regard to the state of the pro- 
perty, what is the degree of risk to‘the 
public safety, and having ascertained this, 
he has then to consider whether he would 
issue a notice to the owner or occupier 
requiring him either to pull down the 
building or to repair it. It is quite clear, 
therefore, that the authority issuing notice 
under Section 354 has to ascertain certain 
facts objectively and then to satisfy him- 
self. In other words. the satisfaction is 
his own satisfaction, i.e., the subjective 
satisfaction of the authority issuing notice 
under Section 354.” 

the facts of that case. 
they hold that all that the authority had 
to do was to act bona fide and not to act 
capriciously or with an improper motive. 
But if he considers the facts objectively 
and comes to a particular conclusion, his 
satisfaction would not then be open to 
challenge, provided he has come to the 
They 
also observed: 


"A building which needed repairing 
in 1954 may in conceivable circumstances, 
require pulling down in 1956. But whe- 
ther the building should be pulled down 
or repaired is a matter of which the au- 
thority is the sole judge, and so long 
as the authority keeps himself within the 
limits of the authority given to him by 
Section 354, his discretion is absolute”, 
With respect, we are bound by this view 
enunciated about the scope and effect of 
Section 354. 


8. It was not even argued before/ 

us that the impugned notice wag issued 
aly fide by the Assistant Engineer. The 
fact that the building was subjected to 
some repairs, which were not repairs to 
the entire building but repairs effected to 
undo the damage caused while pulling 
down the rest of the building. or the fact 
that notwithstanding the lapse of time till 
now, the building bas survived several 
seasons without any untoward incident 
happening to the inmates or to the pas- 
sers-by, cannot be sufficient to interfere 
with the subjective satisfaction of the As- 
sistant Engineer, who has stated’ in the 


notice that a portion of the building onj- ` 


premises No, 61 was in a ruinous condi- 
tion, likely to fall and dangerous to per- 
sons occupying, resorting to or passing 
by the same. The satisfaction on thesel 
facts is the satisfactlon of the authorized 
officer under Section 354. It is not open 
to the Court or any other authority, un- 
less empowered by law. to sit in judg- 
ment over that satisfaction, 


9. Moreover, the above arguments 
urged by Mr. Chagla and Mr. Shah in 
support of their contention that the notice 
has ceased to be efficacious are all with- 
out any substance, This is particularly 
so because once a notice ig suen under 





1972 
Section 354 to the owner, the owner is 
liable to be prosecuted for non-compliance 
with the notice under Section 471 (b), 
unless he obtains an order under S. 507 
directing the occupiers of the building to 
afford all reasonable facilities to the 
owner for complying with the notice. 
Section 507 (3) further lays down:— 


“After eight days from the date of 
any such order, it shall be incumbent on 
the said occupier to afford all such rea- 
sonable facilities to the owner for the 
purpose aforesaid as shall be prescribed 
in the said order; and in the event of 
his continued refusal so to do. the owner 
ghall be discharged, during the continu- 
ance of such refusal, from any liability 
which he would otherwise incur by rea- 
son of his failure to comply with the said 
provision or requisition”. . 


Furthermore, under Section 471 (b) the 
occupants, who refuse to vacate the pre- 
mises or afford reasonable facility to the 
owner are themselves liable to be punish- 
ed for each such offence of non-compli- 
ance with the requisition, In our opinion, 
therefore, it is idle to contend that the 
notice issued by the Assistant Engineer 
under Section 354 has become inefficacious 
or the order passed by the Chief Judge 
with reference to that notice has no re- 
levance to the present conditions affecting 
the legal rights and obligations of the 
owners and occupiers of the building in 
Tespect of which the notice is given. 


10. The second and the most im- 
portant contention raised by Mr, Chagla 
was that the notice under Section 354 
calling upon the owners to pull down the 
building not only threatened the rights 
of the petitioners to occupy the building 
but affected his client’s right to carry on 
business of a hotel in the said building; 
and before so prejudicing the rights or 
threatening the rights of his client, the 
euthority issuing a notice under S. 354 
was bound to give notice to his client. 
In other words, notwithstanding the ab- 
sence of any express provision requiring 
a show cause notice to be issued under 
Section - 354, it was incumbent on the 
authority consistent with principles of 
natural justice and fairplay. to give a 
notice of the proposed order of pulling 
down under Section 354. It must be 
noted that although this plea of violation 
of principles of natural justice was taken 
in some ofthe affidavits inreply filed by 
some of the occupants, the point does not 
appear to have been pressed at the hear- 
ing of the applications before the learned 
Chief Judge. Mr. Chagla contended that 
notwithstanding this, it is open to this 
Court in exercise of its powers under 
Art. 227 of the Constitution to decide 
whether the authority issuing a notice 
under Section 354 should issue a show 
Cause notice and give an opportunity of 
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hearing to the occupants of a building in 
respect of which the notice is issued, He 
submitted that although a Division Bench 
of this Court in the aforesaid case of 60 
Bom LR 515 = (AJR 1959 Bom 332) had 
negatived this contention, that view was 
based on the earlier decisions of the 
Supreme Court following the decision in 
Province of 


mentalities of the State were not charged 
with the duty of discharging their func- 
tions in a fair and just manner. In other 
words. Mr. Chagla submitted that we 
should not follow the decision of this 
Court in Nathubhai’s case in view of the 
later decisions of the Supreme Court 
which have applied principles of natural 
justice to even administrative decisions. 


11. Even assuming that this point 
could be urged for the first time in this 
petition under Art. 227 of the Constitu- 
tion by the petitioners, though it is not 
dealt with by the learned Chief Judge 
in the impugned order, we do not find 
any substance in the contentions raised 
by Mr. Chagla on the basis of the prin- 
ciples of natural justice in the context of 
Section 354. Section 354, no doubt, em- 
powers the Commissioner to issue a notice 
under that section either to the owner 
or to the occupier. In the present case. 
notice has been issued only to the owners. 

owners. do not have any grievances 
of violation of principles of natural ius- 
tice. The section does not require a 
notice to be given to the occupiers in 
all cases where owners are given notice. 
Mr. Chagla had to concede that there is 
nothing expressed in the section itself 
which requires a notice to be given to 
the occupants of a building when the 
notice is given to the owner thereof. 
But what he contends is that as the 
notice is a threat to the right of the 
occupants to continue to occupy the 
building and to carry on business in the 
building, it would be unreasonable to 
prejudice their rights without giving 
notice to them. For this purpose, he re- 
lied on the provisions contained in Arti- 
cle 19 (f) and (g) and submitted that the 
occupants’ right to hold the property and 
carry on the business in the property 
would be jeopardized if a notice is given 
to the owner without any opportunity 
being given to the occupants. He rightly 
conceded that he could not rely on Arti- 
cle 31 (1) as Article 31 (1) lays down no 
such protection and it merely says that 
no person shall be deprived of hig pro- 
perty save by authority of law. 
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12. This very argument was, how- 
ever, negatived by this Court in Nathu- 
bhai’s case, 60 Bom LR 515 = (AIR 


1959 Bom 332) with the following ob- 
servations at page 520 :— - 
“The contention. which has been 


taken by Mr, Phadke is that Section 354 
does not make provision for the right of 
a person to be heard. The short answer 
to this contention is that Section 354 
does not provide for a hearing to be 
given to persons such ag the plaintiffs in 
this case. ‘When the contention is that 
the authority must act! judicially, what 
the Court is concerned with is to see 
whether the section under . which the 
right is claimed requires a hearing to be 
given. If the section of a statute re- 
quires that a hearing should be given, 
then surely the approach of the autho- 
rity must be a judicial approach. But 
the alternative argument which has been 
advanced by Mr. Phadke is that even if 
the authority may not be bound to act 
judicially, the principles of natural jus- 
tice require that a party should be heard 
before his rights are affected in any way. 
So far as the judicial approach is con- 
cerned, there is no difficulty in holding 
that the notice issued under Section 354 
is an executive act or an executive order, 
and when by ‘statute a provision is not 
made for hearing, it is impossible to ac- 
cept the contention that the authority is 
bound to act judicially; nor is, in my 
opinion, the contention ‘tenable that al- 
though the section does not provide for 
a hearing, the rules of natural justice 
require that a party should be heard be~ 
fore his rights are affected”. 


13. Now, it is true that In arriv- 
ing at the above conclusion, this Court 
relied on the principles laid down by the 
Supreme Court in 53 Bom LR 1 = (AIR 
1950 SC 222). It is also true that in 
A, K. Kraipak v, Union of India, ATR 
1970 SC 150 the view taken is that the 
dividing line between an administrative 
power and a quasi-judicial power is 
quite thin and is being‘ gradually oblite- 
tated; and that what was considered as 
an administrative power some years back 
is now being considered as a quasi judi- 
cial power; and further that with the 
increase of the power of the administra~ 
tive bodies,.it has become necessary to 
provide guidelines for |the just exercise 
of their power. The Supreme Court, 
therefore, remarked that to prevent the 
abuse of that power and to see that it 
does not become a new despotism courts 
are gradually evolving the principles to 
be observed while exercising such powers. 
But at the same time the Supreme Court 
observed that the scope of the applica- 
tion of principles of natural justice to 
the exercise of executive power was 
qualified with reference to the statute 
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under which the said powers were exer- 
cised. In Union of India v. J, N. Sinha, 
AIR 1971 SC 40, Hegde, J. speaking for 
the Court reviewed the earlier case law 
and laid down 

“Rules of natural justice are not em- 
bodied rules nor can they be elevated to 
the position of fundamental rights. As 
observed by this Court in Kraipak v. 
Union of India, ATR 1970 SC 150. “the 
aim of rules of natural justice is to se~ 
cure justice or to put it negatively to 
prevent miscarriage of justice. These 

es can operate only in areas not cover= 
ed by any law validly made. In other 
words they do not supplant the law buf 
supplement it”. It is true that if a sta- 
tutory provision can be read consistently. _ 
with the principles of natural justice, 
the Courts should do so because it must 
be presumed that the legislatures and 
the statutory authorities intend to act 
in accordance with the principles of 
natural justice. But, if on the other 
hand, a statutory provision elther speci« 
fically or by necessary implication ex 
cludes the application of any or all the 
rules of principles of natural justice then 
the Court cannot ignore the mandate of 
the legislature or the statutory authority; 
and read into the concerned provision the 
principles of natural justice. Whether 
the exercise of a power conferred should 
be made in accordance with any of the 
principles of natural justice or not de- 
pends upon the express words of the 
provision conferring the power, ‘the 
mature of the power conferred, the pur~ 
pose for which it is conferred and the 
effect of the exercise of that power”. 


14, Applying. therefore, these 
principles to the facts of the present case, 
we find that the power conferred under 
Section 354 is a power in the public 
interest, The section gives power to the 
Commissioner, If it shall at any time 
appear to him that any structure (includ~ 
ing any building; wall or other structure 
and anything affixed to or projecting 
from any building. wall or other struc- 
ture) is in a ruinous condition, or likely 
to fall, or in any way dangerous to any 
person occupying, resorting to or passing 
by such structure or any other structure 
or place in the neighbourhood thereof, 
the Commissioner may, by written notice, 
require the owner or occupier of such 
structure to pull down, secure or repair 
such structure, and to prevent all cause 
of danger therefrom. Such a power must 
be considered as a reasonable restriction 
on the right of property as well as the 
right to carry on trade or business with- 
in the meaning of Art, 19 (1) (f) and (g) 
read with Art, 19 (5) and (6) of the Con- 
stitution which empowers the State to 
make any law imposing, in the interests 
a the general public, reasonable restric- 

ons, 
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15. In ‘the facts of the present 
rase, we find that the authority issuing 
_ the notice has not only satisfied himself 
about the ruinous condition of the build- 
lng, but a portion of the building collaps- 

a major portion of the building 
i been pulled down in pursuance of the 
notice; and although the owners had made 
applications against all, the tenants and 
occupants, as stated above, the grievance 
Ta made against the order only by six of 
them. Having regard to these facts and 
circumstances, we are, therefore, of the 
opinion that the question of violation of 
principles of natural justice before issu- 


fing a notice under Section 354 is entirely . 


evant. The section did not require 
a notice to be given. The-facts and cir- 
cumstances clearly show that it was un- 
reasonable to expect a notice to be given 
to the occupants of this dilapidated build- 
ing with a view to comply with princi- 


ples of natural justice. The contention. 


of the Counsel for the petitioners that 
the notice violated the principles of natu- 
ral justice must, therefore.. fail 

16. It was next contended that the 
authority, who issued the notice. was 
delegated the power to issue the notice 
under Section 354 by the Deputy Com- 
missioner who was himself a deputy of 
the Municipal Commissioner and this 
ylolated the principle contained in the 
maxim delegatus non potest delegare, The 
law on this point is succinctly stated in 
Allen on Law and Orders, 2nd edition at 
page 204 as follows:— 

‘With regard to executive functions, 
ft Ig clear, on the one hand, that any ad- 
ministrator, whether of Ministeral degree 
or below it, must be allowed a reasonable 
amount of délegation in ordinary routine 
duties; but, on the other hand. if certain 
specific executive functions are commif- 
ted to him, he cannot, without authority, 
entrust them to a deputy of his own 
choice”. 

Wade on Administrative Law, 2nd edi- 
tion, 1967, at page 59 has stated the law 
as follows: — 

"Although, therefore, the Courts are 
strict in requiring that statutory power 

be exercised by the persons on 
whom it is conferred, and by no one else, 
they make liberal. allowance for the 
working of the official hierarchy, at least 
so far as it operates within 


Crown. Powers. 
statutory bodies are more jealously 
watched, as we have noticed. Yet the 
maxim delegatus Fee potest delegare, like 
so many of the other rules of administra- 
tive law, turns out to be no more than € 
qualified rule for the interpretation of 
Parliament’s intentions”. 


17. It is,. therefore, necessary for 
us to consider’ whether in enacting the 
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relevant provisions of the Bombay Muni- 
cipal Corporation Act, the legislature had 


- intended that the Deputy Commissioner, 


to whom powers of the Commissioner 
were delegated, had no power to delegate 
the powers to the Assistant Engineer, 
who, in the present case, issued the 
notice, 

18. The learned Chief Judge con- 
sidered the proceedings of the Municipal 
Corporation of Greater Bombay at Ex. L 
relating to the Corporation resolution 
No. 820 dated October 28, 1958 and the 
Corporation resolution No. 331 dated May 
16, 1960, which refers to the information 

given by the Commissioner under Sec- 
tion 56 (2) (b) and proviso to S. 56-B (1) 
of the Bombay Municipal Corporation 
Act, stating that the Commissioner had 
deputed inter alia to the Deputy Muni- 
cipal Commissioner Mr. S. Y, Shastri 
the powers under Section 354, He also 
considered Ex. H, which records the de~ 
putation of the powers to the Deputy 
Commissioner as well as Ex. G under 
which powers were delegated on Septem- 
ber 26, 1960 to the Assistant Engineer 
Mr, Countinho (who issued the impugned 
notice) including the powers to issue 
notice under Section 354, and held that 
in view of the provisions of S. 56 (3) of 
the Bombay: Municipal Corporation Act, 
the Deputy Commissioner Mr, Shastri 
could validly delegate his powers under 
Section 68 to Mr, Countinho, the Assis- 
tant Engineer. In effect, he held that as 


. under Section 56 (3) all acts and things 


performed and done by a Deputy Com- 
missioner during the tenure of his office 
and in virtue thereof shall for all pur- 
poses be deemed to have been performed 
and done by the Commr., the Deputy 
Commissioner Mr, Shastri had a statutory 
authority or permission to delegate the 
powers of the Commissioner under Sec- 
tion 354 to Mr. Coutinho. the Assistant. 
Engineer. We find no reason to disagree 
with the view taken by the learned Chief 
Judge, 

19. Mr, Chagla, however, contend- 
ed relying on a decision of the Supreme 
Court in Mangulal Chunilal v, Manilal 
Maganlal, 70 Bom LR 745 =. (AIR 1868 
SC 822) that in view of the principles 
laid down in that case, the second a 
tion of powers by the Deputy Commis- 
sioner to -the Assistant Engineer in the 
present case was invalid. This very case 


and. the learned Chief Judge rightly dis- 
tinguished ‘the ‘case as-one to be read in 
the context of the provisions of the Bom- 
bay Provincia] Municipal Corporation Act, 
1949 and the facts of that case; because 
the facta in that case were that the com- 
plaint had been filed by the Licence In- 
spector: whereas the delegation under 
Section: 59 in that: Act was to the Deputy 
Health Officer to take proceedings as pro~- 
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vided in Section 481 of that Act. There 
was no delegation of any power under 
any section of the Act by the Deputy 
Health Officer to the Licence Inspector. 
It is in view of those’ facts that the 
Supreme Court, with respect, rightly held 
that the Licence Inspector had ao valid 
authority to file the complaint. In the 
present case, however, under Ex, G the 
power was validly delegated to the Asis- 
tant Engineer to issue the notice: and,- as 


stated above, the maxim delegatus non ` 


potest delegare cannot be invoked where 
the statute has permitted the delegation. 
The contention of the petitioners that the 
notice was not validly issued by the As- 
sistant Engineer must be, therefore, re- 
jected, | 


20. In view of this, Mr, Chagla 
could not press his contention that mere- 
ly because the notice mentioned in a foot 
note that the Assistant Engineer was 
delegated the power by the Municipal 

Commissioner contrary to the real facts, 
which showed that iti was the Deputy 
Commissioner who had delegated the 
powers to the Assistant Engineer, the 
notice wag invalid. It must be noted 
that it has been repeatedly pointed out 
by this Court that the Municipal Cor- 
poration should state the correct facts 
in the footnote and not mislead the re~ 
cipient of the notice about the delega- 
tion, But the mere mis-statement by the 
Municipal Corporation, : which unfortu- 
nately is persisted in ini spite of observa~ 
tions made from time'to time by this 
Court, is not sufficient'to invalidate the 

notice because under Section 56 (3) the 
Deputy Commissioner is deemed to be a 
Commissioner for all purposes of the Act, 
as stated therein. 


21. It was nex contended that 
Section 354 conferred an unfettered dis- 
cretion on the authorities which empower- 
ed them to pick and choose and indulge 
in unfair discrimination against the citi- 
zens and issue notice to: whomsoever they 
like. This argument must be rejected 
not only because it is an erroneous con~ 
tention in view of the provisions con- 
tained in the section but also because the 
principles on which the discretion has to 
be exercised have been ‘laid down by this 
Court in Lalbhai Tricarnlal v; The Muni- 
cipal Commr. . for the |City of Bombay, 
(1908) 10 Bom LR ‘B21. In that case it 

is laid down that the: word. ‘appear’ in 
the section does not inyolve ‘ ‘appears to 
the eye”, but it was sufficient if it ap- 
peared to the Commissioner. on the re- 
presentations of a competent officer whose 
duty it was to make such Terpesona tions, 
and it was also laid down:— 


“But the Commissioner’s action EEA 
“it appears” is judicial, so that he must 
exercise his ere wi in determining 
what action should be taken. He does 
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not satisfy this test, where he merely 

the notice which is sent to him by 
the Executive Engineer because it has 
previously been signed by that officer. 
It is only by aid of a fiction that it can 
be said that a notice signed in this way: 
by the Commissioner complies with the 
section which should be considered as a 
notice to show CAUSE.....,...00 

Discretion must not “be arbitrary... 

The legislature hag vested in the 
Commissioner a discretion in the matter 
(Section 354), and the Court would not 
interfere in hie exercise merely because 
the Rating in view might be carried out 
in some other way nor would it lightly 
impute to him bad faith. But the Court 
is, in the first instance. entitled to in- 
quire whether the discretion has been 
exercised. The discretion has to be ex- 
ercised first in coming to a conclusion as 
to the state of the structure and then in 
fixing upon the remedy. 

It is obviously impossible for the 
Commissioner to inspect all structures 
that are suspected of being dangerous. 
Therefore, it is a sufficient exercise of 








With respect, we agree with these prin- 
ciples and it is unnecessary for purposes 
of this case to state anything more with 
regard to the scope and effect of the dis 
cretion conferred on the Commissioner or 
anyone acting in exercise of the powers 
of the Commissioner delegated to him 
under Section 354. There are no allega- 
tions in this case of any capricious ex- 
ercise of power by the Assistant Engineer 
or any unfair discrimination against the 
landlord. In fact. as stated above, th 
owners have not only not challenged the 
notice but have already partially compli- 
ed with the notice.’ 


neer was exer 


22. It is, however, contended on 
behalf of the occupants that the landlord 
himself had colluded with the Assistant 
Engineer. But apart from the allegation, 
there is nothing on the record to show 
that the Assistant Engineer had collud- 
ed with the landlord. It is true that the 
learned Chief Judge did not allow the 
petitioners to lead any evidence on the 
point. Six of the owners are minors and 
we find no reason whatsoever for the 
Assistant Engineer to collude with res- 
pondent No. 2. No allegations were made 
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against the Assistant Engineer himself, 
apart from the vague allegation that he 
colluded with the owners, It is not suff- 
cient to hold that the Assistant Engineer 
had acted mala fide in issuing the notice. 
23. Moreover, it is not for the 
Court to satisfy itself whether the build- 
ing was in a dangerous condition when 
the notice was issued. The fact that part 
of the building hag been already pulled 
down and the majority of the occupants 
ave no grievance against the pulling down 
itself further shows that the allegations 
of mala fides made against the Assistant 
Engineer is baseless. The criterion of 
the building being in a ruinous condition 
or dangerous to the occupants and to the 
passers-by, as required by Section 354, 
has been applied by the Assistant Engi- 
neer in the notice which mentiong that 
the building “is in a ruinous condition, 
likely to fall and dangerous to any per- 
son occupying. resorting to. or passing by 
the same”. As Lord Halsbury stated in 
Westminster Corporation v. London and 
North Western Railway, 1905 AC 426, 
“Where the legislature has confided 
the power to a particular body, with a 
discretion how it is to be used. it is be- 
yond the power of any Court to contest 
that discretion”. 
In the absence of anything to show abuse 
of the discretion or mala fide or capri- 
cious exercise of the discretion, it must, 
therefore be held that the contention of 
the petitioners that there was an unfair 
discrimination against them as citizens in 
violation of their right under Art, 14 of 
the Constitution of India is without any 
foundation, 


24, The next contention urged on 
behalf of the petitioners is that the learn- 
ed Chief Judge had no jurisdiction to en- 
tertain the applications under Section 507 
as the owners had a special remedy under 
the special statute, viz, the Bombay 
Rents, Hotel and Lodging House Rates 
Control] Act, 1947 for recovering posses- 
sion of the premises in the possession of 
the tenants if the Court under that Act 
is satisfied under Section 13 (1) (hhh) 
that the premises are required for the 
immediate purpose of demolition ordered 
by any local authority or other compe- 
tent authority. Apart from authority, in 
our opinion, the contention must be re- 
jected, because it is only in respect of 
suits or proceedings between landlords 
and tenants relating to recovery of rent 
or possession of any premises to which 
Bombay Rent Act applied and in respect 
of applications made under that Act or 
any claim or question arising out of the 
Act or any of its provisions that the juris- 
diction of other Courts is excluded under 
Section 28 of the Bombay Rent Act. The 
application made by the owners under 
Section 507 of the Bombay Municipal Cor- 
poration Act does not fall under any of 
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the categories of suits or proceedings re- 
ferred to in Section 28 (1) of the Bom- 
bay Rent Act. It cannot be said that 
an application under Section 507 relates 
to, the recovery of possession of the pre- 
mises because Section 507 empowers the 
Chief Judge to make a written order “re- 
quiring the occupier of the building or 
land to afford all reasonable facilities to 
the owner for complying with the notice”, 
Section 507 is not concerned with the 
termination of the tenancy or recovery 
of the possession of the premises but 
only with providing reasonable facilities 
to the owner to comply with a notice 
issued to him under the provisions of the 
Bombay Municipal Corporation Act, Such 
a question cannot be said to be a claim 
Or question arising out of the Bombay 
Rent Act or any of its provisions. The 
tenancy is not terminated before or by 
making an-application under Section 507. 
Section 507 enables the owner to get an 
order from the Chief Judge directing the 
occupants to give reasonable facilities and 
merely states that if the occupiers fail 
to afford the facilities after 8 days from 
the date of the order. the owner shall be 
discharged, during - continuance of 
such refusal, from any liability which he 
would otherwise incur by reason of his 
failure to comply with the said provi- 
sion or requisition. It is true that the 
consequence of the refusal is that the oc- 
cupants made themselves liable to be pro- 
secuted under Section 471, as stated 
above. But this is not a question or 
claim arising out of any provisions of 
the Bombay Rent Act and we find noth- 
ing conflicting between S. 13 (1) (hhh) 
and Section 28 of the Bombay Rent Act 
and Section 507 of the Bombay Municipal 
Corporation Act from which we could 
infer an implied repeal of Section 354 of 
the Bombay Municipal Corporation Act. 
On the contrary, having regard to the 
nature and purpose of these provisions, 
it is clear that these sectiong can exist 
together and the applications made by 
the owners under Section 507 were main- 
tainable notwithstanding Section 28 of 
the Bombay Rent Act. In Mohmed Haji 
Noormohamed v. Mona  Vicaji Javerl, 
(1958) 60 Bom LR 1096 Miabhoy, J. as 
he then was, was concerned with a con- 
tention which was the reverse of the con- 
tention raised before us. In that case, a 
suit filed under Section 13 (1) (hhh) in 
the Small Causes Court was contested on 
the ground that it was not maintainable 
in view of the provisions of Section 507 
and. with respect, he rightly held that 
when the owner of the building had 
availed himself of the remedy given in 
Section 507 of the Bombay Municipal 
Corporation Act, he was not disentitled to 
the further remedy provided to him 


under Section 13 (1) (hhh) of the Bom- 


bay Rent Act, 1947, 
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25. However, Mr. Shah submitted 
that this view will be contrary to the 
view taken by the Supreme Court in 
Sushila Kashinath Dhonde v. Harilal 
Govindji Bhogani. 73' Bom LR 320 = 
(AIR 1971 SC 1495).: This submission, 
in our opinion, must be rejected because 
atl that is laid down’ by the Supreme 
Court in that case, with respect, was that 
if a suit involved reliefs to be granted to 
the plaintiff based on claims or questions 
arising out of the Bombay Rent Act, the 
suit could be dealt with only by the 
special Court constituted under S. 28 of 
the Act. In that case under a written 
agreement, the plaintiff: gave a loan to the 
defendants for. the purpose of financing 
the erection of a building on land. held 
by the defendants as owners, The agree- 
ment was registered and it included the 
varlous conditions referred to in S. 18 (3) 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947. In a suit 
by the plaintiff flled against the defend- 
ants in the Court of Small Causes, Bom- 
bay the reliefs asked for were a declara- 
tion that the sum advanced as loan be a 
charge on the building and land on which 
it was constructed and that the plaintiff 
was entitled to recover: ithe amounts men- 
tioned in the agreement. In view of these 
facts, with respect. the Supreme Court 
Toy held that the réliefs claimed were 


claims or questions : arising out of the: 


Act. 


26. As aia above, the reliefs 
under Section 507 of the Bombay Muni- 
cipal Corporation Act have nothing in 
common or similar to the claims or ques- 
tions which arise under the Bombay Rent 
Act and hence, the said decision relied 
on by Mr. Shah has no, application to: the 
facts of the present case. It must, there~ 
fore, be theld that there is nothing in 
Section 13 (1) (hhh) or'S. 28 of the Bom- 
bay Rent Act which takes away the 
jurisdiction of the Chief Judge under 
Section 507 of the Bombay Municipal 
Corporation Act, 

27. Mr. Shah. who appeared for 
. ome of the petitioners, urged two fur- 
ther points in support of. the petition. 


The first of them was that under Sec- - 
tion 507 the learned Chief Judge could 


not have ordered the occupants to vacate 
the premises. In support of his argu- 
ment Mr. Shah relied ‘on the raa n 
Ahmedalli Abdulhusein M, 


Kaka 
Lalkaka, 55, Bom LR 573 =, (ATR 1950 
Bom 33) which lays down the principles 


which should be followed by the Chief 
Judge when dealing with the cases under 
Section 507 and gives him a discretion to 
decide whether the occupants should be 
asked to vacate the entire building or a 

portion of the building. But, in our 
- opinion, there is no substance in this 
contention of Mr. Shah because all thet 
the learned Chief n has ordered in 
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tentions: raised by 


ue ee A.L E. 
the present case Is that the occupants 
should remove themselves “in. order to 
afford facilities to respondent No. 1 to 
enable him to comply with the notice”. 
The said order ig consistent with the pro- 
visions of Section 507 (2) which empowers 
the Chief Judge to require the occupiers 
“to afford all reasonable facilities to the 
owner”. The powers here are wide 
enough to include a power to order the 
occupant to vacate the premises if that 
is necessary for giving a reasonable faci- 
lity to the owner. i 
28. The second contention urged 
by Mr. Shah is that the learned Chief 
Judge failed to exercise his mind on me 
question as to whether the building was 
really in a ruinous condition, as alleged 
inthe notice. Ag stated above, the ques- 
tion rested on the subjective satisfaction 
of the authority exercising the power 
under Section 354 and the learned Chief 
Judge was, therefore, right in not going 
into that question. Moreover, it is 
cult to see how a Court of law can decide 
such g question. The municipal autho- 
tities are satisfied that the building is in 
a ruinous condition. The statute does 
not provide for a right of appeal to the 
Court against the. said satisfaction. The 
Court of law cannot, therefore, sit in 
Judgment over the decision of the muni- 
cipal authorities. 


29, For these reasons, a all the con- 
the petitioners fail 
The rule in all the petitions discharged 
with costs. Costs of the Municipal Cor- 
poration fixed at Rs. 400/- in one peti- 
tion. Costs of the respondents quantified 
at Re, 300/- in each of the petitions, 

Rule discharged, 
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Brief Note:-— (A) G executed a lease 
of his theatre in favour of the defendant 
for a period of 10 years expiring on 19-1- 
1955: on a monthly rental of Rs. 741/- 
with an option to renew the lease for a 
further period of 5 years on the same 
ile by giving 3 months notice before 

the expiry of- the lease. The defendant 
lessee was to vacate the theatre as soon 
as the period of lease was over and in 
case he continued in possession after the 
expiry of the period of lease he was 
bound to pay Rs, 20/- per day as penalty 
in addition to the rent. The defendant 
continued in possession’ after the expiry 
of 10 years without duly exercising the 
option to renew the lease. G filed a civil 
suit 36-B of 1955 on 19-12-1955 claiming 
only damages at the rate of 1341 Rs, p.m. 
from 20-1-1955 to 19-11-1955 as stipulat- 
ed in the lease. This suit was finally 
decided in second appeal holding that the 
defendant had ceased to be a tenant of 
the theatre but no relief regarding pos- 
session or ejectment was asked for or 
granted. G filed a second suit on 21-1- 
1960, claiming possession of the theatre 
from the defendant as a trespasser and 
damages at the rate of Rs, 1341/- for the 


period 19-11-1955 to 20-1-1960. The 
question was whether the second sult was 
maintainable, 


Held that the second euit was main= 
tainable having regard to the provisions 
of Order 2, Rule 2 and Order 2, Rule 4, 
Civil P. C. The plaintiff was seeking to 
enforce in the subsequent suit his gene- 
ral title as owner and not his title to get 
back the property under the contract of 
lease. The second suit was based on a 
distinct and separate cause of action from 
ane of the p evon suit of 1955 and as 

h the bar under Order'2, Rule 2 
onid not apply. AIR 1931 Pat 233 & 
(1888) 11 Mad 210 & AIR 1966 Andh Pra 
325, Rel. on; AIR 1935 Bom 306, Distin- 
guished; AIR 1942 Bom 338, Distinguished. 
but doubted, (Paras 29, 34, 37) 

Order 2, Rule 2 is intended to deal 
with the vice ‘of splitting a cause of ac~ 
tion. The applicability of the rule de- 
pends upon there being established one 
and the same cause of action in the two 
suits, The defendant who raises the plea 
must establish that the second suit was 
in respect of the same cause of action as 
the previous suit. ATR 1931 ‘PC 229, Rel. 
on, (Para. 17) 

The expression ‘claims’ in Cis. (a), 
{b} and io of Order 2, Rule 4 must be 
construed as equivalent to ‘cause of 
action’ used in ‘the opening ‘part of that 
Rule. The different words are used only 
in order to avoid repetition and for con- 
venience of expression specially having 
regard to the language of Cl. (c). 

(Para 21} 

-Though Order 2, Rule 4, is in part 
an exception to- the general principle laid 
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down in Order 2, Rule 3, it Js also an ex» 
ception to Order 2, Rules 2 (1) and 2 (3). 
Order 2. Rule 4 cannot be regarded as 
only an exception to Order 2, Rule 3, and 
completely divorced from Order 2, Rule 2. 
Order 2, Rule 2 must TEE TEIS be read 
along with Order 2, Rule 4 

; ‘(Paras 24, 25) 


Claims for damages and claim for 
mesne profits are regarded as distinct and 
separate causes of action from the cause 
of action for recovery of immovable pros 
perty, and Order 2, Rule 4, says that they, 
may be joined together. whereas other- 
they could not be joined together 
because of the general principle contain- 
ed in the opening words of O, 2, R. 4. 


: : (Para 27} 
Cases Referred: Chronological Paras 
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2 Andh WR 226, Rangamma vy, 
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. 294, Naba Kumar v. Radha« 
shyam 17, 38 
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In F. A. F. O. D. No. 12 of 1970:— 

P. P, Deo, W. G. Deo, V. R. Manohar 
and K. G. Chendke, for Appellants; A, S. 
Bobde, B. A, Udhoji and M, L. Vaidya, 
for Respondent. 

In F. A. F. O. D. No. 19 of 1970:— 

A. S. Bobde, B. A. Udhoji and M. L 
Vaidya, for Appellant; P. P, Deo, W, G. 
Deo. V. R. Manohar and K, G. Chendke, 
for Respondents. 


KOTWAL, C. J.:— (This reference 
Bo a Full Bench has been occasioned by 
a conflict of decisions of this Court in 
Channappa Girlmalappa v. Bagalkot Bank, 
AIR 1942 Bom 338 and Rama Kallappa 
Pujari v. Saidappa Sidrama Pujari, AIR 
1935 Bom 306). In both the cases the 
judgment is that of Sir John Beaumont, 
Chief Justice. The original question re- 
ferred simply posed for our determina- 
ton the conflict betwéen these two deci- 
sions, in short which of them was right 
but after some preliminary. discussion and 
with the consent of counsel for both the 
parties, we have reframed the question 
in order to bring out the real controversy 
between the parties in’ the litigation from 
which these two appeals have been filed. 
The question that we have now to deter- 
mine is:— 

Is the plaintiffs suit maintainable 
having regard io the provislons of O. 2, 
R. 2 and O, 2, 4. of tha Code of Civil 
Procedure? 

2. The question arises upon - the 
following facts: Gangabisan Sikchi was 
the owner of Kamal Theatre in Amravati 
town. He leased it out on 20-1-1945 to 
Shankarlal Rathi. The lease was for a 
period of ten years: commencing from 
20-1-1945 and is evidenced by a register- 
ed rent note dated 6-1-1946 (Ex, P-3). 
In 1949 there was a: litigation persan 
Gangabisan and Sh ankarlal. It) was 
suit (Civil Suit No. 40-A of 1949) filed 
by ane as for the ejectment of 
Shankarlal in the Court of the Second 
Additional District Judge; Amravati (Mr. 
B. V. Patwardhan). The suit ended in a 
compromise and by, the ‘compromise 
decree the agreement of lease dated 20-1~ 
11945 was modified in two respects:— 


(1) Instead of the amount of Rs, 525/- 
r month the rent originally fixed, the 
ore agreed to pay Rs, 741/- per month. 
(2) By the agreement a second lessee was 
introduced namely, Saroj Screens (Pvt.) 
Ltd. This company was recognised along 
with Shankarlal as a co-lessee. In alll 
other respects the agreement dated 6-1- 
1946 continued to operate. 


8. In 1955 Gangabisan filed a sult 
for declaration of his ttle only (Civil 
Suit No, 26-A of 1955) but later on decid- 
ed to withdraw it and an order of with- 
drawal was passed on 28-8-1956 by Mr. 
B. B. Shrivastava, First Civil Judge, Class 
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II, Amravati. No permission to bring 
another suit was asked for or granted. 


4. The lease which was for ten 
years from 20-1-1945 expired on 19-1-55. 
On that date the defendant, Shankarlal 

thi and Saroj Screens (Pvt) Ltd. 
were in arrears of rent, and according to 
the plaintiff, the lease had terminated by 
virtue of the operation of clause 7 of the 
rent note dated 6-1-1946. Clause 7 pro- 
vided that the lessees will vacate the 
theatre as soon as the lease period was 
oven, and in case the lessees continued 
in occupation of the theatre after the 
lease period was over, they would be 
bound to pay Rs, 20/- per day as penalty 
to the plaintiff Gangabisan in addition 
to the amount of rent, namely Rs. 741/-. 
Therefore, Civil Suit No. 36-B of 1955 
was filed on 19-12-1955. Therein the 
plaintiff Gangabisan claimed damages 
from the defendant for the period from 
20-1-1955 to 19-11-1955 at the rate of 
Rs, 1341/- per month. The amount of 
Rs, 1341/- was comprised of two items, 
namely, Rs, 741/- the revised rent per 
month fixed and Rs. 600/- per month at 
the rate of Rs, 20/- per day. being the 
penalty. This suit substantially came to 
be dismissed (except for a small amount 
of Rs. 1210/5/0) in the Court of Mr. N, M. 

Koyal, Civil Judge No, 2 Amravati, who 
was also at that time an Additional Dis- 
trict Judge at Amravati. The trial 
Court’s judgment was however reversed 
by the District Judge, Amravati, Mr, 
M. 8. Apte (mow Mr, Justice Apte) in 
Civil Appeal No. 17-B of 1958 by the 
judgment dated 29-7-1959. A second ap- 
peal was filed and in that second appeal 
there was first a remand order by the 
High Court and after the issue remanded 
was determined, that litigation came to 
be finally decided by this Court on 10-8- 
1965. (Second Appeal No. 3986 of 1959). 
Thus it was finally determined that the 
defendants had ceased to be the tenants 
of Kamal Theatre, but no relief was asked 
for or granted as regards ejectment or 
possession of the theatre in this suit, 

5. The present suit for possession. 
was instituted on 21-1-1960. That is 
Civil Suit No. 3-B of 1960 out of which 
the two appeals in which thé presenb 
reference before us arises. In this suit, 
in addition to possession ‘the plaintiff 
Gangabisan has also.asked for damages 
from the two erstwhile lessees who are 
the defendants. The damages claimed are 


_ again at the rate of Rs. 1341/- per month 


from 19-11-1955 to 20-1-1960, ie com- 
mencing from the next succeeding date 
up to which damages had been claimed 
in the earlier suit. that is to say. civil 
Suit No. 36-B of 1955, and up to the date 
of the filing of the present suit. The 
Civil Judge, Senior Division, Amravati 
Mr. N. S. Huzurbazar, decreed the claim 
for possession and es and also 
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ordered future mesne profits to be deter- 
mined under Order 20, Rule 12 (e) of 
the Code of Civil Procedure, . 


6. Among other defences to this 
sult, the defendants raised the plea that 
the suit for possession was barred under 
the provisions of Order 2, Rule 2 of the 
Code of Civil Procedure, because Civil 
Suit No. 36-B of 1955 had been filed 
earlier between the same parties and the 
plaintiff had failed to include the whole 
af his claim which he was entitled to 
make in respect of one and the same 
cause of action. Therefore, he had in~ 
curred the penalty prescribed under O. 2, 
R. 2. According to the defendants the 
plaintiff must be held to have omitted to 
sue in respect of the claim for posses- 
gion, or, at any rate, intentionally relin- 
quished it and that therefore he cannot 
be allowed to sue in the present suit for 
possession. This plea is reflected in the 
following two issues before the Court: 

_ “2, Is present suit for possession 
barred by Order 2, Rule 2 of Civil P. C. 
in view of C. S, No, 36-B/55 ........ ee; 

3. Did plaintiff's right to possession 
become extinguished ...... e... On. 19-12- 
11955 due to C, S. 36-B/55 ?” 

The portions which we have omitted from 
these issues relate to similar other ob- 
` flections taken on the basis that Civil 
Suit No. 26-A of 1955 had. been earlier 
filed and Civil Appeal No. 17-B of 1958 
had been filed, and yet no relief for pos- 
session had been asked for and the pre~ 
sent suit was barred on that account. 
These latter pleas, though raised, do not 
form the subject-matter of the reference 
before us though they may still be live 
issues between the parties. Against the 

udgment of the Civil Judge, Senior 
Division, the defendants were aggrieved 
by the substantial part of the decree 
awarding possession and the decree for 
Rs. 25,815/- as damages, with interest. 
The defendants have therefore filed First 
‘Appeal No. 12 of 1970 in this Court, The 
plaintiff on his part was aggrieved by 
the trial Court’s decree in so far as the 
full amount of damages claimed was not 
awarded but a lesser amount. He filed 
First Appeal No, 19 of 1970 and claimed 


the difference. In both these appeals, 
therefore, the issue does arise: Is the 
plaintiff's suit maintainable having re. 


gard to the provisions of Order 2, Rule 2, 
and Order 2, Rule 4 of the Code of Civil 
Procedure? and that is’. the question 
upon which the reference has been made. 

T: In order to determine this 
fssue, it is necessary first of al] to see 
what were the provisions of the rent 
note dated 6-1-1946 which was original- 
ly the contract between the plaintiff and 
the first defendant and was subsequent- 
Iy adopted also as the contract between 
the plaintiff and the second defendant, 
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with a modification in the amount of 
the rent. The lease deed provides that 
Gangabisan has given on lease his theatre 
known as Kamal Theatre with furniture, 
electric fixtures etc. that is to say duly 
furnished, to Shankarlal from 20-1-1945 
for a period of ten years, with an option 
to Shankarlal to renew the lease for a 
further period of five years on the same 
terms and conditions provided a three 
months’ notice was given by Shankarlal 
to Gangabisan before ten years expired, 
i.e. before 19-1-1955. 

8. The conditions of the lease 
which are material for our consideration 
were that tbe amount of rent payable 
was Rs. 525/- per month (subsequently 
Rs. 741/-) and it was to be paid in the 
first week of each next month. Then 
there was the following provision as to 
default: 

“The party No. 2 (Shankarlal) will 
be paying the rent regularly to party 
No, 1 (Gangabisan). In case the party 
No. 2 fails to pay the rent for three 
months, then the party No, 1 may get 
party No. 2 ejected; in spite of any law.” 
Clause 7 provided for ejectment and 
penalty as follows: 

“Party No. 2 will vacate the theatre 
as soon as the lease period is over. In 
case party No. 2 continues in occupation 
of the Theatre after the lease period is 
over he will be bound to pay Rs. 20/- per 
day as penalty to party No. l in addi- 
tion to the amount of rent.” 

9. Now, the present contention is 

based only on the fact of filing of Civil 
Suit No. 36-B of 1955. The plea raised 
in paragraph 6 of the written statement 
was as follows :— 
. “It is respectfully further submitted 
that it was imperative that in C, S. No. 
36-B of 1955 the plaintiff had to include 
the whole claim which he was entitled to 
make on 19-12-1955 in respect of the 
cause of action which was the determi- 
nation of lease on 19-1-1955 by efflux of 
the time limited thereby and the conse- 
quent wrongful possession of the defen- 
dants thereafter. However the plaintiff 
omitted to sue in respect of a portion of 
his claim ie, his claim for possession 
of the demised property. He is, there- 
fore, precluded under Order 2, Rule 2, 
C. P. Code, from instituting this suit for 
possession of the said property. It is 
further submitted that this. suit for pos- 
session having become barred on 19-12- 
1955, this suit for mesne profits for the 
period subsequent on 19-12-1955 is also 
barred having regard to Order 2, Rule 3, 
C. P. Code.” 


_ 10. The plea is clear enough but 
it is based upon one assumption that the 
cause of action for the filing of Civil Suit 
No. 36-B of 1955 for mesne profits or 
damages as the case may be (there is a 
dispute as to that) is the same as the 
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cause of action for the subsequent suit 
for possession, namely, Civil Suit No. 3-B 
of 1960. If it is the same, then it will 
be barred under Order 2, Rule 2. The 
further point raised by the plea is that 
if on 21-1-1960. the date of Civil Suit 
No, 3-B of 1960, the right to claim pos- 
session itself was barred, then the claim 
for damages of mesne profits for that 
period would also be barred because no 
oné can claim mesne profits or damages 
who is not entitled to:possession in the 
first place. The contention of counsel on 
behalf of the lessees has been precisely 
the same, also namely, that though the 
relief claimed in‘the earlier suit wag only 
for mesne profits. or damages, the cause 
of action for that suit'and the cause of 
action for the present suit for ejectment 
and possession ig the same. The cause 
of action is the determination of the lease. 
It was submitted that in case of both the 
reliefs, namely, for mesne profits or 
damages and for ejectment. the cause of 
action arose on 20-1-1955 when the ten 
years’ period of lease expired. In both 
the cases, therefore. the cause of action 
was the same and arose’ on the same day. 
Secondly, the cause of action arose out 
of one and the same contract. Clauses 1 
and 7 of the contract which we have 
referred to above were relied upon, It 
was further. submitted that under the 
law also the cause of action for mesne 
profits and for possession of one and the 
same property are not different cause of 
action but one and the same cause of 
action, and if so, the whole of the claim, 
namely, for mesne profits and/or damages 
as well as for possession ought to have 
been made in Civil Suit No. 36-B'of 1955, 
and if it was not so made, Order 2, Rule 2 
ig decisive of the point and bars the 
claim in the present suit. In this con- 
nection, counsel also pointed to the his- 
tory of legislation and how Order 2, 
Rule 2 and Order 2. Rule 4 came to be 
enacted. He relied upon the provision 
of the earlier Acts, the Code of Civil 
Procedure of 1859 (Act No. 8 of 1859) 
and the Code of Civil Procedure of 1882 
(Act No. 14 of 1882), and pointed out 
that in the Act of 1859, by fiction, a suit 
for recovery of land and a claim for 
mesne profits of such land were deemed 
to be distinct causes of action. That was 
by Section 10 of that Act, but that sec- 
tion has been dropped .and there is no 
equivalent section in- the present Code 
and therefore it must be held that what 
was there deemed distinct by -the fiction 
of the law is no longer distinct and there- 
fore a claim for recovery of land and a 
claim for mesne profits are one and the 
same cause of action, , 

IL On behalf of. Gangabisan, the 
owner of the property, the answer to 
these contentions was that Order 2, Rule 2 
only applies where the: cause of action 
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is one and the same and that it cannot 
apply where the causes of action are dif- 
ferent, and the cause of action in Civil 
Suit No, 36-B of 1955 was separate and 
distinct from the cause of action in Civil 
Suit No. 3-B of 1960. ‘Therefore, there 
is no scope for the application of O. 2, 
R, 2. It was pointed out that in Civil 
Suit No, 36-B of 1955 the claim was a 
claim upon the personal covenant to 
pay damages by way of penalty contain- 
ed in clause 7 of the lease deed. Tt was 
a claim which had nothing to do with the 
claim for. the possession of the property. 
The claim for the possession of the pro- 
perty, even assuming that it was under 
the same contract, was a claim on a 
separate cause of action which ig radi- 
cally different from the cause of action 


“for mesne profits or damages, Reliance 


was placed upon the provision of O. 2, 
R. 4, and it was urged that clauses (a) 
and (b) of that provision of the Code 
shows that a claim for mesne profits or 
for damages is found upon a different 
cause of action from the cause of action 
for recovery of immoveable property. To 
the latter argument the reply of Mr. Deo 
on behalf of the lessees was that Order 2, 
Rule 4, is merely an exception to O. 2, 
R, 3, which prescribes when several 
causes of action may be foined and that 
an exception couched as an exception 
cannot be construed ‘to alter the nature 
of the cause of action. It was also urged 
that Order 2, Rule 4, only applies where 
the cause of action is one and the same 
and it cannot apply where the cause of 
action is different, 

12. Order 2, Rules 1, 2 and 4 of 
the Code of Civil Procedure run as fols 
lows :— 

“Frame of Suit— Every suit shall 
as far as practicable be framed so as to 
afford ground for final decision upon the 
subjects in dispute and to prevent furs 
ther ligitation concerning them, 


2. (1) Suit, to include the whole 
claim.— Every guit shall include the 
whole of the claim which the plaintiff is 
entitled to make in respect of the cause 
of action but a plaintiff may relinquish 
any portion of his claim in order to 
bring the suit within the jurisdiction of 
any Court, 

(2) Relinquishment of part of claim 
Where a plaintiff omits ‘to sue in respect 
of, or intentionally relinquishes any por- 
tion of his claim, he shall not afterwards 
sue in respect of the portion so omitted 
or relinquished. 

(3) Omission to sue for one of several 
reliefs—- A person entitled to more 
than one relief in respect of the same 
cause of action may sue for all or any 
of such reliefs, but if he omits, excepf 
with the leave of the Court, to sue for 
all such reliefs, he shall not afterwards 
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sue for any relief so omitted, or relin- 
quished. 


Explanation :— For the: purposes of 
this rule an obligation and’ a collateral 
security for its performance: and succes- 
sive claims arising under the same obli- 
gation shall be deemed respectively to 
constitute but one cause of ‘action, _. 

Illustration.— A lets a house to B at 
a yearly rent of Rs, 1,200/-- The rent 
for the whole of the years 1905, 1906 and 
1907 is due and unpaid, A sues B in 1908 


only for the rent due for 1906. A shall - 


not afterwards sue B 
for 1905 or 1907. : - 
a * x * * + ko x 


4, Only certain claims to be joined 
for recovery of immovable property.— 
No cause of action shall, unless with' the 
Teave of the Court. be joined with a guit 
for the recovery of immovable property, 
except— 

{a) claims: for mesne profits or ar- 
rears of rent in respect of the property 
claimed or any part thereof; 

(b) claims for damages for breach of 
eny contract under which the property. 
or any part thereof is held and 

(c) claims in which the ‘relief sought 
Is based on the same rape of action; 
provided that nothing in this rule shall be 


for the rent due 


deemed to prevent any party in a suit. 


for foreclosure. or redemption from 
asking to be put into possession of the 
mortgaged property.” 

13. All these rules. ere to. be 
found in Order 2 which: is. entitled 
“Frame of suit,” and that is precisely 
also the subject of Order 2, Rule 1. 
Order 2, Rule 1 merely prescribes a 
general rule that as far as, practicable 
every suit shall be framed go as to afford 
ground for final decision upon the sub- 
fects in dispute and’ to prevent further 
litigation concerning them. This is more 
fn the nature of a general policy state- 
ment than a mandatory provision. - It 
lays down the principle which under- 
lies the subsequent Rules 2, 3 and 4. The 
words “as far as practicable” indicate 
that in each case the Court ‘will have to 


see whether it was practicable for the. 


plaintiff, so to frame his suit: as to in- 
clude a cause of action: which he had 
omitted or intentionally relinquished. 
The words “subjects in dispute’ may 
also be noted. In the subsequent three 


rules there are several ° different expres- 


sions used such as “cause‘of action,” 

*"claim”, and “relief’, and “obligation” 
and it seems to us that only in Order 2, 
Rule 1, was the generic expression “sub- 
fects in dispute” deliberately used be- 
cause Rule 1 was intended to lay down 
only a general statement as to the 
policy of the law. Though some -of the 
causes have in considering this expres- 
sion equated it with “cause of action,” it 
seems to us that this generic expression 


Shankarlal v, Gangabisen (FB) (Kotwal C, J) 


-is that “he shall not 


‘action, 


‘reliefs claimable, 


[Prs. 12-15] Bom. 331 


“subjects : in dispute’. would equally 
comprise within it “cause of action” or 
“relief” or “claim,” as the context may 
require, , 

14. The case we have in mind 
where the expression “subjects in dis- 
pute” was equated with “cause of action” 


‘is to-be found in Ramaswami Ayyar v. 


Vythinatha Ayyar, (1903) ILR 26 Mad 
hae where the learned Judges put it 
us: 


“In our opinion the expression ‘the 
subject in dispute’ gignifies the jural re- 
lation. between the parties to the suit, 


. for the determination of which the suit 


is brought. In other words. the obiect of 
Section 42: (They were dealing with the 
Act of 1882. Section 42 is the same as 


.Order 2, Rule 1) is to require the plain- 


tiff to bring forward his whole case as 
to the matter of litigation on the ques- 
tion of right involved in the suit and not 
to require him to unite all the causes of 
action which he may have against the 
defendant in respect of the corpus or 
object-matter of the suit.” 


- 15. -Turning to Order 2, Rule 2, 
sub-rule (2) gives an option to a plain- 
tiff to relinquish any portion of hig claim, 
but: if he so relinquishes, then he incurs 
a penalty. The provisions of Order 2, 
Rule 2, sub-rule (2), would come into 
play and the penalty prescribed therein 
afterwards sue in 
respect of the portion so omitted or re- 
linquished.” amr from this option, 
Order 2, Rule 2, sub-rule (1). lays down 
the “mandatory principle that every suit 
must include the whole of the claim 
which the plaintiff is entitled to make in 
respect of the cause of action. ` Sub- 
Tule (3) of Order 2, Rule 2, speaks of 


. more than one relief in respect of the 


Same cause of action in contrast with 


. sub-rule (1) which speaks of the whole 


of the claim in respect of a cause of 
It is clear that the combined 
effect of these sub-rules is (a) that where 
there is one and the same cause of 
action, the plaintiff must sue in one suit 
for the enforcement of the whole of that 
cause of action, and if he relinquishes or 
omits to sue in respect of any part of 
that cause of ‘action, then he cannot sub- 
sequently sue for the part so relinquished 
or omitted in any other suit, and (b) 
that although there may be one and the 
same cause of action, there may in res- 
pect of that cause of action be several 
If there are several 
reliefs then they must all be sued for in 
one and the same suit, ess leave of 
the court is obtained, If there is an 
omission to sue for any relief arising out 
of the. same cause of action,. then the 
plaintiff “shall not afterwards sue in 
respect of the portion so omitted or re 
linquished.” aoe ed 


332 Bom. [Prs; 16-20} Shankarlal v. Gangabisen (FB) (Kotwal C, J} 


16. The fundamental postulate for 
the application of Order 2, Rule 2, there- 
fore, is that there must be one and only 
one cause of action In fact before its 
several provisions can apply. Of course, 
the Explanation creates by fiction one 
and the same cause of action in the case 
of successive claims arising under the 
same obligation. - Obviously these suc~ 
cessive claims, although ` arising under 
the same obligation, will normally give 
rise to different cause of action but the 
explanation says that they are to be 
deemed to constitute but one cause 
of action. The illustration 
Order . 2, Rule 2; ‘also makes this 
clear. The rents for the three years 
1905, 1906 and 1907 which are due and 
unpaid would obviously and normally be 
regarded as different ,cause of action 
having arisen at the end of each of those 
respective years, but because of the Ex- 
planation they being ‘successive claims 
arising under the same obligation. they 
would be regarded as ‘one and the same 
cause of action, 

17. Order 2, Rule 2, does not re- 
quire that when a transaction gives -rise 
to several causes of action they . should 
all be combined in one suit, or that the 
plaintiff must. if necessary. lay his claim 
alternatively in the same suit for these 
different causes of action. All that O. 2, 
R. 2, provides.is that where there is one 
and the same cause of action, the plain- 
tiff cannot split up his cause of action 
and sue for one part in one suit and for 
another part in another suit. As the 
Privy Council put it in Naba Kumar v. 
Radhashyam, AIR 1931 PC 229. “the 
rule in question is intended to deal with 


the vice of splitting a cause of action”. 


Thus, the applicability: of O, 2, R. 2, dex 
pends upon there being established one 
and the same cause of action in the two 
suits. The defendant: who raises the 
Jplea must establish that the second sult 
wag in respect of the same cause of 
action as the previous suit. Therefore, in 
the present suit, all we have to deter- 
mine in order.to settle the disputes re- 
ferred is whether the cause of action for 
the subsequent suit for possession was 
the same as the cause of action for 
mesne profits or damages in the first sult 
one Suit No. 36-B of 1955). 

What is a cause of action is 


now Settled beyond any doubt. The clas- _ 


sic definition of that expression is that 
of Lord Justice Brett in Cook v, Gill, 
(1873) 8-CP 107, 

-"Cause of action’ has been held 
from the earliest time to mean 


every 
fact which ig material to be proved to, 


entitle the plaintiff to: succeed, — every 
fact which the defendant would have a 
right to traverse.” 

Lord Justice Fry put’ ‘it in the negative 
by saying. “Everything which, if not 


itself to. 
-Kour v. Partab Singh, 


‘pend upon the 
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proved, gives the defendant an imme- 
diate right to judgment, must be part of 
the cause of action.” This definition is 
the basis of all subsequent decisions cons 
taining an interpretation of the expres- 
sion “cause of action.” It was accepted 
in Deep Narain Singh v. Dietert, ILR 31 
Cal 274 at p. 282 and by the Privy Coun- 
cil in Mohammad Khalil Khan v. Moh- 
bub Ali Mian, AIR 1949 PC 78 at p. 86, 
para 61 point No, 2. This has been re 
ferred to in several cases as the media 
upon which the plaintiff asks the 
Court to arrive at the conclusion in his 
favour: see the Privy Council case- Chand 
(1889) ILR 16 Cal 
98 at p. 102 (PC) and in Hiromal v. Farid- 
khan, AIR 1915 Sind 35 at p. 36, a case 
upon which Mr, Deo. strongly relied and 
in Sheokumar Singh v. Bechan Singh, 
AIR 1940 Pat 76, by Rowland, J. at p. 79. 

19. These cases also make it clear 
that the cause of action in a suit has no 
reference to the defence taken in the 
suit, nor is it related to the evidence by 
which that cause ola action is established. 
In Mohammad Khalil Khan’s case, AIR 
1949 PC 78 to pae we have referred 
above, this point is made in the Judg- 
ment of the Privy Council in para. 61, 
point No. (5), as follows :— 

"The cause of action has no. rela4 
tion whatever to the defence that may be 
set up by the defendant nor does it de- 
character. of the relief 
prayed for by the plaintif. It refers 

ieis the media upon which the 

plaintiff asks the Court to arrive at a 
conclusion in his favour.” 
The ae a Council followed their earlier 
decision in (1889) ILR 16 Cal 98 (PC). 
This decision has been relied upon also 
in ATR 1940 Pat 76 at p. 79. Secondly 
the cause of action must be distinguish- 
ed from the evidence upon which that 
cause of action is proved and though the 
one has no relation to the other, still the 
nature of the cause of action may be 
indicated by the mature of the. evidence 
by which it is supported. This again is 
made clear in’ Mohammad Khalil Khan’s 
case para, 61 at p. 86 in points Nos, 3 
and 4 which are put as follows :— 

"(3) If the evidence to support the 
two claims is different, then the causes 
of action are also erent s.s.s... 

(4) The cause of action in the two 
suits may be considered to. be the same 
if in substance they are identical......... 

20. Now Order 2, Rule 4 was 
strongly relied upon on behalf of the 
plaintiff in order to show that the cause 
of action upon a sult for the recovery of 
immovable property is different from the 
cause of action for either mesne profits 
or damages. Undoubtedly, O, 2, R. 4, 
opens with a-clause which lays down a 
general principle that no cause of action 

unless with the leave of the Court, 
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be joined with a suit for the recovery 
of immovable property. It has been ex- 
plained in the authorities that that was a 
rule which was a rule of Common Law 
in England, the rule being a .salutary 
rule that a claim to property should not 
be complicated by joinder of other causes 
of action except by leave of the Court. 
But that rule is subject to the three ex~ 
ceptions mentioned in clauses (a), (b) and 
(ec) of O. 2, R. 4. Those authorities ex- 
plain what was the result of the engraft- 
ment of equitable principles upon the 
Common Law doctrine. Equity went 
thus far and no further, in that, it re 
cognised that a claim for mesne profits 
or arrears of rent could be joined with 
the claim for recovery of the immovable 
property from which it arises or that a 
claim for damages for breach of any con~ 
tract could be joined with a suit for re- 
covery of that immovable property or 
any part of it which is held under a 
contract from which the claim for 
damages for its breach arises, 


21. Rule 4 uses the expression 
“eause of action” in the opening part, and 
the word ‘claims’ in clauses (a), (b) and 
(c) which form the exceptions, and 
difference in the two expressions appears 
to have been made only for the purpose 
of avoiding confusion and for the sake 
of clarity of language. It.is not pos- 
sible to hold that an exception refers to 
a different gubject from the general rule 
to which it is an exception. It cannot 
be that the exceptions refer to claims 
while the general rule to which they are 
exceptions refers to cause of action. Neces= 
sarily, it seems to us that we must con- 
strue “claims” in clauses (a), (b) and (c) 
of Rule 4 to. be equivalent to “cause of 
action” in that rule. The different words 
are used only in order to avoid repeti- 
tion and for convenience of expression, 
specially having regard to the language 
of clause (c). 

22. Now, it is clear upon a plain 
reading of Order 2, Rule 4, that it re- 
gards the cause of action or’ claim for 
mesne profits or for damages as different 
from the cause of action for the recovery 
of immovable property. If it was the 
same, then there was. no need to state 
the exceptions in clauses (a), (b) and (c), 
because Order 2, Rules 1 and 2, make 
ample provision for’ the same cause’ of 
action. It seems to ug therefore that 
there is the amplest indication in O, 2, 
R. 4, that the cause of action for a suit 
for recovery of immovable property is 
not the same as the cause of action for 
damages for breach of any contract under 
which the property or any. part thereof 
is held. We will hereafter confine our- 
selves only to a case for damages for 
breach of contract because, as we shall 
presently show, the plaintiffs suit, Civil 
Buit No. 36-B of 1955, was a suit for 
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damages only and not a suit for mesne 
profits, and the same was the case with 
the claim in the subsequent suit, Civil 
Suit ge: 3-B of 1960, 


there are several causes of action or seve~ 
ral reliefs but Order 2, Rule 4 deals with 
only one and the same cause of action; 
Therefore they cannot be read together, 
Order 2, Rule 3, provides for the foinder 
of several causes of action and says that 
a plaintiff may unite in the same suit 
several causes of action against the same 
defendant, or the same defendants joint- 
ly or several plaintiffs having causes of 
ection in which they are jointly interest+ 
ed against the same defendant or de= 
fendants jointly may unite them in one 
suit (we need not refer to the second 
part). This Rule is prefixed by the words 
“Save as otherwise provided,” and it is 
clear that it is inter alia ‘otherwise pro- 
vided’ in Order 2, Rule 4. Therefore, 
counsel urged that Order 2, Rule 4, must 
only be read with Order 2. Rule 3 and 
cannot be read as qualifying-any part of 
Order 2, Rule 2 which deals with more 
than one cause of action or more than 
one relief, 


24, We cannot read O, 2, R. 4 as 
entirely divorced from Order 2, Rule 2, 
No doubt Order 2, Rule 4 is an excep. 
tion to Order 2, Rule 3 but it does nod 
therefore follow that it has nothing to 
do with Order 2, Rule 2. On the other 
hand, it seems to us that Order 2, Rule 4, 
forms an important qualification to both 
Order 2, Rule 2, and Order 2, Rule 3. 
Order 2, Rule 2 (1) as we have already 
said, lays down the general principle that 
a suit must include the whole claim 
which the plaintiff ig entitled to make in 
respect of a cause of action, and if he 
does not, then he ís visited with the 
penalty in Order 2. Rule 2 (2). Similarly, 
Order 2, Rule 2 (3) provides that all re+ 
liefs arising out of the same cause of 
action shall be sued for in one and the 
same suit and again attaches a penalty 
if the plaintiff omits to do so. Thug 
Order 2, Rule 2, deals with one and the 
same cause of action. Order 2, Rule 3, 
on the other hand, deals with several 
causes of action and makes the contrary 
provision. It permits the plaintiff to 
unite several causes of action in one suit 
under certain circumstances. Where 
Order 2, Rule 2, deals with the same cause 
of action and prohibits its splitting. O, 2, 
R. 3. provides for the joinder of several 
causes of action. Therefore, inter alia 
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they deal with two different aspects of 
the same subject viz. joinder of causes 
of action. Now, no doubt an exception 
to Order 2, Rules 2 and 3 is created by 
Order 2, Rule 4. Its: opening part says 
that no cause of action shall be joined 
with a suit for the recovery of immov- 
able property. To that extent this pro- 
vision is an exception.to Rule 2 (1) and 
Rule 2 (3) which respectively enjoin that 
a plaintiff must include his whole claim 
in respect of a cause of action and claim 
all the reliefs he is entitled to in respect 
of the same cause of} action. It is also 
an exception to Order 2, Rule 3 (1) which 


permits several causes of action to be 


joined by the pleintiff against the same 
defendant or the same: defendants jointly. 
Clauses (a). (b) and (cY of Order 2, Rule 4 
create further exceptions to the general 
principle laid down in the opening part 
of Order 2, Rule 4; Order 2, Rule 4, there- 
fore, deals with a specific subject, name- 
ly, claims which could be joined, in a 
suit for the recovery of immovable pro- 
perty, and to the extent that special pro- 
vision is so made on lg special topic, its 
provisions qualify’ the general provision 
of both Order 2, Rule 2 and Order 2, 
Rule 3. In fact, Order 2, Rule.3. is ex- 
pressly made subject to the O. 2, R. 4 
by the use of the words “save as other- 
wise provided”. Thus, though Order 2, 
Rule 4, is in part an exception to the 
general principle laid ‘down in Order 2, 
Rule 3. it is. also an ‘exception to O, 2, 
Rr, 2 (1) and 2 (3). We cannot regard it 
ag only an exception to Order 2. Rule 3, 
eee completely ‘divorced from Order 2, 

e 2.. : ' ` i 


25. Order 2, Rule 2 must there- 
fore be read along with Order 2. Rule 4. 
We have already shown how in Order 2, 
Rule 4 claims for mesne profits and 
claims for damages are contrasted and 
contradistinguished from the cause of 
action for the recovery of immoveable 
property, and in so far as they are con- 
tradistinguished, it is clear that the law 
regards the two as different claims or 
causés of action. ‘We have already shown 
that there is no difference between the 
words “cause of action? and “claims”. 


26. This. brings us to the histori- 
cal argument urged by Mr. Deo. It is 
based upon the provisions of the Code of 
Civil Procedure of 1859 (Act No. 8 of 
1859). The provisions: of Sections 7. 8, 
9 and 10 of that Act were subsequently 
re-enacted with considerable modifica- 
tion in Ss. 42. 43, 44 and 45 of the Civil 
P. Codes of 1877 and 1882 (Acts No. 10 
of 1877 and No, 14 of '1882 respectively). 
These provisions were in their turn recast 
and re-enacted in Order 2, Rules 1 to 8 
of the present Code. Sections 8 to'10 of 
the Code of Civil Procedure of 1859 were 
as follows:— 


‘is postulated: in 
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8. Joinder of causes of action in the 
same suit-— “Causes of action by and 
against the same parties, and cognizable 
by the same Court, may be joined in the 
same suit,’ provided the entire claim in 
respect of the amount or value of the 
property in- suit do not exceed the juris~ 
diction of such Court. j 

9. Court may in certain cases order 
separate trials of such causes of action— 
If two or more causes of action be joln- 


“ed in one suit and the Court shall be of 


opinion that they cannot conveniently be 
tried together, the Court may order sepa- 
rate trials of such causes of action to be 
held, 

10. Claim for recovery of land for 
mesne profits to be deemed distinct causes 
of action.— A claim for recovery of land 
and claim for mesne profits of such land 
shall be deemed to be distinct causes of 
action within the meaning of the last two 
preceding sections”, . 
Section 10 made provisions analogous to 
Order 2. Rule 4, of the present Code. It 
says that a claim for recovery of land 
and a claim for mesne profits of such 
land “shall be deemed to be distinct 
causes of action”. This is the provision 
which was stressed before us. It was 
urged that by the word “deemed” there 
was created a fiction by which the cause 
of action for recovery of land and the 
cause of action for mesne profits were 
deemed to be distinct causes -of action. 
The creation of such a fiction necessari- 
ly implies that that state of affairs which 
the fiction is not so in 
facts. Therefore.. it was urged that but 


-for that fiction a claim for recovery of 


land and a claim for mesne profits was 
in fact one and the same cause of action 
but were only deemed to be distinct 
causes of action by virtue of the fiction. 
The next stage of this argument is that 
this fiction was omitted when the Code 
of 1877 was enacted. It was also omitted 
In the Code of 1882 and in the present 
Code. The historical background thus 
shows that from the very inception the 
law regarded a suit for recovery: of land 
and a claim for mesne profits as found- 
ed: upon one and the same cause of action. 
It was only a distinct and separate cause 
of action by the creation of a fiction, and 
if that fiction is ‘not. re-enacted into- the 
present Code, then its original. nature as 
one and-the same cause of: actlon revives. 

27. We are quite unable tò accept 
this argument. . We’have already referred 
to the provisions’of Order 2; Rule 4, and 
we have shown that it clearly mentions 
‘a suit for“recovery. of immovable pro~ 
perty contrapuntally with: “claims for 
mesne profits” or “claim’ for damages”, 
That necessarily implies.’*that they are 
separate and distinct :causes of action, ` 
Thus, what was ‘enacted in the Code of 
1859 is in the’. present Code. assumed by 
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the law itself. It was not considered 
necessary to say so explicitly. The whole 
basis of assumption of Order 2, Rule 4. is 
that they are two separate and distinct 
causes of action. If it were necessary to 
go as far as that. we would say that the 
law has read that fiction of Section 10 of 
the Code of 1859 into Order 2, Rule 4. 
At any rate, a historical argument like 
this cannot prevail against the plain read- 
ing of the words of Order 2. Rule 4. We 
think that it ig clear beyond any doubt 
that claims for damages and claim for 
mesne profits are regarded as distinct 
and separate causes of action from the 
rause of action for recovery of immov-~ 
able property, and Order 2, Rule 4, says 
that they may be joined together, where- 
as otherwise they could not be joined 
together because of the general principle 
gon mined in the opening words of O. 2, 


28. So much for the law on the 
subject, We now turn to .apply these 
provisions of the law to the present case, 
The test for the application: of Order 2, 
Rule 2, was laid down by the Privy Coun- 
cil in AIR 1949 PC 78 at Dp. 86. point 
No, 1 as follows: 

(1) The correct test in cases falling 
under Order 2, Rule 2. is ‘whether the 
claim in the new suit is in fact founded 
upon a cause of action distinct from that 
which was the foundation for ei ei 
sult’. Moonshee Buzloor 
Shumsunnissa Begum, 
App 551... ceeeeee 
It was also pointed out there that if the 
evidence to support the two claims js 
different, then the cause of action is dif- 
ferent. But the cause of action in the 
two suits may be considered the same if 
in substance they are identical. In the 
light of these tests, we turn to examine 
the plaints 5 the two suits in question. 


29. plaint in Civil Suit No. 
36-B of 1955 3 at Ex, D-32 and it claim~ 
ed only an amount of Rs. 7,129/4/9 as 
damages. It seems that there was.a dis- 

_ pute between the plaintiff and the defend- 
ants as to whether the defendants had 
validly exercised the option of renewal 
of the lease for a further period of five 
years and therefore the plaintiff made an 
elternative claim in the relief clause of 
the plaint by adding the words “or even 
rent as put forth by the defendant hold- 
ing that there is no exercise of the option 


about renewal for the further 5 years- 


from 20-1-1955”, -Include in this claim 
was either the rent as rent or as damages 
at the rate of Rs, Táil- per month plus 
the penalty of Rs, 20/- per day as stipu~ 
lated in clause 7 of the lease deed. In 
Peier oia 7 of the plaint, the plaintiff 


“That consequently the defendants 
have no right to occupy the theatre from 


1867-11 Moo. md 
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20-1-1955 onwards, They ought to have 
vacated the theatre by the end of 19th 
January 1955 as the lease expired on 
that day and that there is no renewal, 
They failed to vacate the theatre, but 
have continued in occupation of the same. 
Hence the condition No, 7 has come into 
operation and the defendants are bound 
to pay Rs. 20/- per day in addition to 
rent of Rs, 741/- per month agreed to 
and gubstituted for Rs, 525/-.” 

Thus, the cause of action in the first sult 
(Civil Suit No. 36-B of 1955) is one pure- 
ly for damages on the ground that the 
defendants are continuing in possession 
of the plaintiff's property without right. 
In Civil Suit No, 3-B of 1960 the plain- 
tiff also prayed for damages but for a 
future period from the date of Civil Sult 
No. 36-B of 1955 namely, the period from 
19-11-1955 to 20-1-1960 at the same rate 
of Rs. 741/~ per month but also Rs. 20/= 
per day. being the penalty under Cl T. 
But it is not this part of the claim on 
which the bar of Order 2, Rule 2, ig 
pleaded. It is on the claim for possession 
of the theatre contained in clause (i) of 
the relief clause of the plaint. 

claim was stated in the body of- the plaint 
in paragraph 6 as follows:— : 

“So from 20-1-1955 the defendants 
are trespassers and the plaintiff is en- 
titled to get possession and the further 
damages on the basis of his title, parti- 
cularly as the defendants have not got 
any registered lease deed of the so-called 
renewal. The defendants are all the more 
trespassers inasmuch ag even the period 
of the 5 years for which the defendants 
could have claimed a renewal,- if at all, 
has, by now expired and that too with- 
out any registered lease deed and in 
eny case the plaintiff is entitled to get 
the possession. and damages”. . 


Now, it is patent upon these pleadings 






radically distinct and separate. 
frst- suit, the plaintiff alleged that the 
term of the lease having determined, 
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back possession on the terms of the con- 
tract of lease. The defendants hed clear- 
ly stipulated that “party No. 2 (defend- 
ants) will vacate the: theatre as soon es 
the lease period is over” The plaintiff 
could have sued upon this document and 
the claim in that case would have been 
under the contract. But the plaintiff in 
the subsequent suit did not sue upon the 
contract but he sued upon his general 
title as the owner of the property. He 
alleged that the defendants were trespas- 
sers and that the plaintiff was entitled 
to get possession and further damages 
on the basis of his title as stated in the 
passage we have quoted above. There- 
fore, the plaintiff was claiming in the 
second suit on the basis not of a title 
arising under the contract but de hors the 
contract. In other words, the plaintiff 
was seeking to enforce in the subsequent 
suit his general title,as owner and not 
his title to get back the property under 
the contract of lease. It is clear there- 
fore that this title was superior to the 
contract between the ‘parties and it was 
by virtue of this superior title that the 
plaintiff claimed in the second suit, The 
respective causes of action in the earlier 
suit and-in the subsequent suit wete 
therefore entirely distinct and separate. 


30. Mr. Deo however urged that 
nonetheless the plaintiffs cause of action 
in the second suit was the same as in 
the first suit because, as he put it, the 
foundation of the claim in both the suits 
was the termination or determination of 
the lease and the determination took 
place on 20-1-1955,. from which date he 
could claim possession as well as mesne 
profits or damages. He claimed damages 
in the first suit and ‘therefore he could 
not claim possession in the second suit. 
He also pointed out that both the amounts 
claimed in the second suit of Rs. 741/- 
per month and Rs. 20/- per day as penal- 
ty are amounts PERIE under the con= 
tract. 


31. The error ta the argument lies 
fn regarding the second suit as a suit 
filed on the basis of the lease deed. We 
have already shown how the plaintiff 
pleaded his cause of action in paragraph 
6 of the plaint, and in the passage which 
we have quoted he clearly and unequivo- 
cally said that the defendants were tres- 
passers and that he wag cl g damages 
on the basis of his title He also added 
"particularly as the defendants have not 
got any registered lease-deed of the so- 
called renewal”. In , other words, the 
plaintiff. for the purposes of his second 
suit, decided simply to ignore the cause 
of action upon the lease, and its deter- 
mination. He merely’ said that he was 
the owner and under his title as owner 
he was entitled to possession. No doubt, 
there bad been a lease but that lease 


A.I R. 
had determined and the plaintiff merely 
nord it for the purposes of his suit 

If that was the shape of the. suit, then 
the cause of action pleaded was not the 


cause of action arising under the cons 
tract. 


_ 82 The mere fact that the plain- 
tiff chose to adopt the same measure of 
damages as he might have got under the 
contract will make no difference, because 
even in a title suit the plaintiff can al- 
ways assess his own damages and in this 
case he chose to assess them at the same 
rate as agreed upon between the parties. 
That does not mean that the suit was on 
the basis of that agreement, 


33. Even assuming: however that 
it was a suit arising upon the- same con- 
tract as the claim for damages, we do not 

that the two causes of action would 
be the same, The claim in the first suit 
was for damages and it was therefore a 
recurring cause of action arising from 
month to month unlike the second suit 
where it arose once and for all on 20-1- 
1955. No doubt, the commencement of 
both the causes of action under the con- 
tract would be on the same date and 
would depend upon the determination of 
the lease and that has enabled counsel 
on behalf of the lessees to show some 
similarity in the causes of action. But 
the basic nature of the claim for damages 
and/or mesne profits and the claim for 
Possession as a landlord is different, 


34. take this very case, on. 
20-1-1955 ue lease was determined. The 
plaintiff could on the morning of that 
very day have filed a sult for possession 
under the contract, but he could not at 
the commencement of that day have filed 
any suit for damages because no damages 
had accrued. It was only after either 
the first day or the first month. as the 
case may be, had elapsed under the 
wrongful occupation by the defendant~ 
lessees that the claim for damages would 
accrue, Thus, the claim for damages de- 
pended upon proof of some other facts in 
addition . to the mere determination of 
the lease on a particular day. The plain- 
tiff would have to allege that the de- 
fendants wrongfully, continued in occupa- 
tion after 20-1-1955 and only then would 
he be entitled to claim the relief of 
damages. That shows that the cause of 
action for possession and the cause of 
action for claiming damages were not 
the same. The terms of the document it- 
self indicate this. The right to damages 
would rest upon the provisions of Cl. 7 
and but for that clause the right to the 
additional Rs, 20/- per day as penalty 
would not arise in favour of the plain- 
tiff, although the right to take possession 
would still arise. It was a completely 
different stipulation which was the foun- 


dation of the claim for damages in the 
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first suit and a different stipulation in 
the contract on which the claim for pos- 
session could be founded. This is clear 
from the penultimate part of clause 1 of 
the document which says: 


“In case the party No, 2 fails to pay 
the rent for three months, then the Party 
No. 1 may get party No, 2 ejected; in 
spite of any law’, 


The distinction is well brought out (and 
we say so with great respect) in a passage 
2: toe y. Dwarika, AIR 1931 Pat 
233, col, 2:— 


“Now claims for mesne profits and 
ejectment are distinct reliefs and may or 
may not arise out of the same cause of 
action. The right to eject the defendant 
arises the moment the possession of the 
defendant becomes unlawful. The right 
to mesne profits arises at different times 
when the profits accrue to the defend- 
ant. The date of the cause of action for 
ejectment ig one fixed date, whereas the 
dates of the cause of action for mesne 
profits are several. Order 2, Rule 4, to 
my mind distinctly recognises that the 
cause of action for ejectment is distinct 
from the cause of action for mesne pro- 
fits, for unless they were two distinct 
and separate entities there was no neces- 
sity for providing in the otorsanid rule 
for their uniting together. in one single 
claim against the defendant”. 


35. Another decision which takes 
the same view and which was relied upon 
in the same judgment also confirm the 
view we have taken, and is reported in 
Tirupati v, Narsimha, (1888) ILR 11 Mad 

` 210. That was a case which turned upon 
tthe provisions of Section 43 of the Code 
of 1877 which jis substantially the same 
as Order 2, Rule 2, and the facts in that 
case were also very similar to the facts 
in the present case. The plaintiff in that 
case had sued the defendant, his lessee, 
for mesne profits for three years but did 
mot claim possession of the land. The 
suit came to be dismissed on a prelimi- 
mary point ehai that pr ary point 
was is not clear), Then in the second 
suit the plaintiff sought to recover pos- 
session of the land leased and further 
mesne profits and the plea was taken 
that the second suit was barred under 
the provisions of Section 43 of the then 
Code of Civil Procedure. In that case 
also the Explanation to Section 43 which 
was in the same terms as the Explanation 
to Order 2, Rule 2. was invoked, but the 
Division Bench held at page 211: 


“Though it is true that claims, such 
as those mentioned in the illustration to 
Section 43, are referable to the same cause 
af action on the ground that, when the 
rent remains unpaid for several years, 
the debts due, though consisting of seve- 
ral items, are so connected as to form 
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one entire demand, yet it cannot be held 
that, when the causes of action are dis- 
tinct and independent, the plaintiff is 
bound to unite all the claims founded 
upon them in one suit. We are of 
opinion that the suit to recover mesne 
profits and the suit to eject are not parts 
of a claim founded on the identical cause 
of action within the meaning of Sec. 43, 
and that if mesne profits are alone claim- 
ed in the first suit as damages due for 
adverse occupancy, a second suit can be 
maintained to recover possession of the 
land......sec0ee It would be preposterous to 
say, as is suggested for the appellants, 
that, assuming that the respondent suc- 
ceeded in the former suit and obtained 
a decree for mesne profits, he would still 
be precluded from claiming possession of 
the land”, 


This decision was strongly attacked by 
Mr. Deo on the ground that in an earlier 
case reported in the same volume, the 
same two Judges had taken a contrary 
view. That case is to be found in Ven- 
koba v, Subbanna, (1888) ILR 11 Mad 
15i. Some of the remarks there made 
undoubtedly suggest a contrary view, but 
the position in that suit was exactly con- 
trary to the position in e præ 
sent suit and in (1888) ILR 11 Mad 
210 (cit. sup.).. The question in that case 
was whether a plaintiff who sued for 
possession of land only without suing for 
mesne profits in respect of the same land 
which he could have done in the same 
suit ig entitled to bring another suit to 
recover the said mesne profits and tha 
Division Bench held that Section 43 was 
a bar to the subsequent suit for such 
mesne profits. ig and several similar 
other cases which were cited before us 
are the reverse of the position in the pre- 
sent case. In all those cases. there was 
first a suit for possession simpliciter and 
then a suit for mesne profits in respect 
of that property. It may be that in 
determining whether in such cases the 
two causes of action can be combined 
gome consideration of the Explanation to 
Order 2, Rule 2 would not arise in so far 
as it lays down that successive claims 
arising under the same obligation shall 
be deemed respectively to constitute but 
one cause of action. That category of 
cases however is distinguishable from the 
case as here, where first a suit for 
damages or mesne profits simpliciter is 
filed and then a suit for possession. How- 
ever, we must not be understood to imply 
that we endorse anything decided in 
(1888) ILR 11 Mad 151. In our opinion, 
the present case is squarely governed by 
the decision in (1888) ILR 11 Mad 210. 


36. A similar view has also been 
taken in Rangamma v, Venupurnachandra 
Rao, AIR 1966 Andh Pra 325 where the 
Division Bench held: 
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“The irresistible conclusion, therefore, 
which must follow from the said set of 
Rules, is that a cause of action for re- 
covery of immovable property is distinct 
and separate from a cause of action for 
mesne profits of the property claimed”. 
In that case also after earlier suits for 
mesne profits a suit for recovery of pos- 
session had been filed and the .bar of 
Order 2, Rule 2, was thus negatived. 


37. Thus we hold that the second 
suit in the case before us (Civil Suit 
No. 3-B of 1960) was based on a distinct 
and separate cause of action upon a plain 
reading of the plaints in the two cases. 
For the application of Order 2. Rule 2, 
the cause of action must be one and the 
same and since here we have found upon 
the facts that the two ‘suits were found- 
ed upon two distinct and separate causes 
of action, the question ‘raised in this re- 
ference must be answered in the affirma- 
tive, 


38. This would be sufficient to dis- 
pose of the reference before us, but the 
original of the controversy, namely, the 
different views taken in AIR 1942 Bom 
338 and AIR 1935 Bom 306 still remains. 
However, since both these decisions are 
distinguishable from the instant case, it 
is unnecessary, in our view, to resolve the 
controversy. In view of the construction 
which we are placing: on the relevant 
provisions of the Code of Civil Procedure, 
we would however like to observe that 
‘we very much doubt if the decision in 
Channappa’s case is a correct decision, It 
relied on the Privy Baie decision in 
AIR 1931 PC 229. In that case in the 
first suit the plaintiffs had asked only for 
a declaratory relief in respect of a cer- 
tain mortgage decree that had belonged 
to them. They subsequently amended 
that plaint and prayed for its assignment. 
This prayer was granted’ to them by the 
learned trial Judge, but in the High Court 
at thelr instance the decree was varied 
giving them a decree for the conveyance 
of the properties “with a necessary ac~ 
counts” and the High Court also ordered 
that the property should be conveyed to 
them, After this had happened, in the 
second suit the plaintiffs ‘asked for an ac- 
count of the rents and profits which the 
defendants had received while they were 
in possession of the property for some 
time. Thus, the second’ suit was not a 
suit for either mesne profits or damages 
at all, but a suit to take an account from 
a person who had been illegally realising 
rents and profits on behalf of the plain- 
tiffs. This is clear from the following 
passage in the judgment at p. 230: 


“The present suit of the respondents 
is based upon the allegation that after 
the execution purchase of the properties 
by the appellants the latter were for 
some time in receipt a the rents and 
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profits for which they have not account- 
ed, and the prayer of the plaint is for 
account and payment”, 

(the underlining is ours) ; 
It was on this very ground also that the 
Privy Council held the subsequent suit 
barred because it held that both the first 
suit and the second suit were for ac~ 
counts. Their Lordships held: 


“The relief which the respondents 
claim in the present sult is an account of 
the rents and profits of these properties 
received by the appellants after their 
purchase and before the conveyance to 
the respondents. It is, their Lordships 
think, equally clear that this relief could 
have been claimed in the previous suit”. 
It is this decision which was said to 
support the view taken in AIR 1942 Bom 
338. We dó not think that the Privy 
Council case could support the decision 
of the Divisional Bench. Order 2, Rule 4, 
was sought to be explained away by res 
ala to the Rules of the Supreme 
Court in England. Order 14, Rule 2. of 
the Rules of the Supreme Court, 1883, 
was referred to, though we suppose that 
more appropriately the reference was to 
Order 18, Rule 2. But we are unable to 
see how the reference to any Eng 
Rules of the Supreme Court could make 
any difference, nor is it explained why, 
they would make any difference. The 
other reason in that eS that the cause 
of action under Order 2, Rule 2, has a 
wider meaning than the expression in 
Order 2, Rule 4, is not supported by any 
reasoning nor by any eannan on of 
Order 2, Rule 2 read with O. 2, R. 4, Tha 
remark that the provision in Ò. 2, R. 4, 
may have been inserted ex abundanti 
cautela does not advance the case any 
further because tbe contention of Mr, 
Deo in the present case has been that 
clauses (a), (b) and (c) of Order 2, Rule 4 
were really superfluous and not that they 
were inserted ex abundanti cautela, Last- 
ly. the same learned Chief Justice took a 
contrary view in AIR 1935 Bom 306 
wherein he followed the decisions in Ram 
Karan Singh v, Nakchhed Ahir, AIR 1931 
All 429 (SB); Ponnammal v. Ramamirda 
Ayyar, AIR 1915 Mad 912=ILR 38 Mad 
829 (FB) and Kalidas Rakshit v. Keshab- 
lal Majumdar, AIR 1931 Cal 788 = ILR 
58 Cal 1040 and there the learned Chief 
Justice rightly remarked that Order 2, 
Rule 2, “deals with claims arising under 
the same cause of action, and it does not 
require the joinder of different causes of 
action”, As regards Order 2, Rule 4, the 
Division Bench in that case held:— 


“The language of Order 2, Rule 4, 
which provides that no cause of action 
shall, unless with the leave of the Courf, 
be joined with a suit for the recovery of 
immovable property, except ‘(a) claims 
for mesne profits or arrears of rent in 


1972 


respect of the property claimed or any 
part thereof, certainly suggests that the 
legislature regarded a claim for posses- 
gion of immovable property, and a claim 
ffor mesne profits in respect of that pro- 
perty as being separate causes of action. 
Amd the language of Order 20, Rule 12, 
rather suggests the same conclusion...... 


Peacgvnccvevsce 


In the face of these temaria which, we 

. were correctly made (and we say 
go with great respect), we fail to see how 
ft could be held in the subsequent case 
In AIR 1942 Bom 338 that the provision 
fn Order 2, Rule 4, “may have been in- 
serted ex abundanti cautela without in- 
tending to lay down that the causes of 
action for possession and for mesne pro~ 
fits or arrears of rent accruing were dis- 
tinct”. However, as we have said, both 
these Bombay cases do not directly apply 
to the present case, much less so would 
they apply upon the finding which we 
have given that in the present case the 
cause of action’ on which the second suit 
was founded was entirely different from 
the cause of action in the first suit, 


39. Several other decisions were 
relied upon on both the sides to suggest 
that, the cause of action in a suit for pos- 
session and the cause of action in a suit 
for mesne profits are entirely different or 
are one and the same, None of these 
eases is upon identical facts and js in 

any case distinguishable from the facts 
of the present case. None of these cases 
moreover, was a case where first a suit 
for damages was filed and then a suit for 
possession. We need not refer to each of 
these cases individually. because in our 
opinion, they do not apply to the facts of 
the present case. In Gurubux Singh v. 
Bhooralal, AIR 1964 SC 1810 the Supreme 
Court in fact entertained a suit for pos- 
session and mesne profits after a pre- 
vious suit for recovery of mesne profits 
only, The bar of Order 2, Rule 2. was 
urged, but the Supreme Court did not 
consider it because the defendant “had 
mot placed before the Court materiel for 
the purpose of foundi a plea of O, 2; 
R. 2, Civil P, C.”’ That in itself would 
show that it is not in every case as a 
matter of law that the claim for mesne 
profits and the claim for possession would 
be either one and the same cause of 
action or different causes of action. It is 
a matter which falls to be decided upon 
the claim made in each case and the 
nature of the cause of action therein 
pleaded. . : 

(The rest of. the 
material for thig report)... 


judgment is not 
Answered in the‘ 
-o "o affirmative. 


P pn 
a] 


Punjaram v. Khandelwal Ferro Alloys 


Bom, 339 


AIR 1972 BOMBAY 339 (V 59 C 60) 
PADHYE AND HAJARNAVIS, JJ. 


Punjaram Mithu Kirad, Petitioner v. 
M/s. Khandelwal Ferro Alloys Ltd, and 
others, Respondents, 


- Special Civil Appln. No. TAT of 1971, 
D/- 26-4. 1972, from order passed by D, H 
Deshmukh Commr., Nagpur Division, 
Nagpur, D/- 30-3-1971, 

Index Note:— (A) Constitution of 
India, Art, 226 — Writ petition for quash- 
ing order of Commissioner rejecting ap- 
plication for revision — Non-availability 
of alternative remedy — Petition main- 
tainable — (X~Ref:— Maharashtra Land 
Revenue Code (1966), Ss. 249 (2) and 
252 (b)). (Para 5) 


Brief Note:-— It was the ultimate 
order that had to be looked into, Where 
the impugned order was passed in a pro- 
ceeding which was treated as a revision 
proceeding by the Commissioner. No ap- 
peal could lie against such an order in 
view of the provisions of Sections 249 (2) 
and 252 (b) of the Maharashtra Land Re- 
venue Code. As the aggrieved person 
could not have availed himself of the 
remedy of appeal, writ petition for quash- 
ing the order was maintainable, 

: (Para 5) 


Index Note:— (B) Maharashtra Land 
Revenue Code (1966), Section 48 — Min- 
ing lease — Fixation of compensation to 
owner of jand from which minerals are 
to be extracted — Delegation of powers is 
not a precondition, (Para 10) 

Brief Note:— Reading sub-ss, (1) to 
(6) of S. 48 together it is clear that for 
an assignee of mining rights to enter the 
land where the minerals are situated, the 
only condition that is required to be ful- 
filled under Section 48 (5) is either deter- 
mination of compensation under S, 48 (4) 
and tender thereof to persons whose rights 
are- infringed or a previous sanction of 
the Collector. For punposes of fixing 
compensation itself to the owner of land 
where mining and quarrying operations 
are to be carried, any delegation as con- 
templated by Section 48 (3) of the Code 
isnot necessary. If no such delegation 
ig necessary then no question of any 
notice. to the persons having rights in 
such land: is necessary. The delegation 
of powers to assignee under S, 48 (3) re- 
lates only to lands other than the lands 
from which mineralg are to be extracted 
and for this purpose the proviso to Sec- 
tiom 48 (3) as-regards notice to concern- 
ed persons had to be complied with. 
Various sub-sections of Section 48 
analysed. (Parag 7, 8. 9 and 10) 


T. L. ae for Petitioner; M, N. 
Phadke and V. Palshiker, (for No. 1) 
and C. S, A e Addl, Govt. 
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Pleader (for Nos. 3 and 4), for Respond- 
ents. 


PADHYE, J.:— The petitioner chal- 
lenges the order dated 30-3-1971 passed 
by the Sub-Divisiona] Officer, with powers 
of the Collector and the order dated 
31-7-1971 passed by the Commissioner, 
Nagpur Division. in an appeal which was 
treated as a revision by the Commis- 
sioner, The petitioner claims to be the 
owner of Khasras 1 and 5 of Mouza 
Mahadulla, tahsil Ramtek, district Nagpur 
on the death of the original owner Mahi- 
pat son of Madheo Mahajan and his widow 
Sariabai. The State Government grant- 
ed a mining lease in favour of the res- 
pondent No, 1 in respect of this piece of 
land and the Collector by his letter dated 
. 24th March, 1969 asked the Sub-Divi- 
sional Officer, Ramtek! to fix the com- 
pensation under Section 48 (4) of the 
Maharashtra Land Revenue Code, 1966 
and to arrange to tender the amount to 
the land owner. The Sub-Divisional Off- 
cer by his order dated 30-3-1971 deter- 
mined the compensation at the rate of 
Rs. 1,000/- per acre and fixed the price 
accordingly on consideration of the mates 
rial before him. k 


2. Before the revision application 
was decided by the Commissioner, the 
Collector had granted a working permis- 
sion to the respondent No, 1 by his order 
dated 13-5-1971, but this permission was 
set aside by the Commissioner by his 
order dated 18th August 1971 on_the 


ground that there was no order of dele- - 


gation in favour of the respondent No, 1 
and no notices were given to the aggri- 
eved persons. The orders of the Sub- 
Divisional Officer dated 30-3-1971 and of 
the Commissioner dated 31-7-1971 have 
been challenged by the petitioner by this 
writ petition. 


3. During the pendency of this 
writ petition, the Collector again grant- 
ed working permission' to the respondent 
No. 1 on 27-10-1971 and this again was 


challenged before the Commissioner and. 


the Commissioner by his order dated 
14-1-1972 cancelled the working permis- 
sion granted by the order dated 27-10- 
1971. Against this order of the Commis- 
sioner, the respondent No. 1 has filed en 
appeal to the State Government which 
is said to be pending before the State 
Government. this petition we are 
not in fact concerned ‘with the grant of 
the working permission and the appeal 
therefrom. The matter regarding the 
working permission is pending before the 
State Government who is the competent 
authority to decide the appeal and we 
are not called upon by this petition to 
decide that matter which is pending be- 
fore the State Government. Nothing that 
may be seid in this judgment will pre- 
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judice the appeal which is pending before 
the State Government, 

4. The challenge to the orders 
dated 30-3-1971 of the Sub-Divisional 
Officer and 31-7-1971 of the Commis= 
sioner is on the ground that before the 
compensation could be fixed there must 
be a delegation of power by the State 
Government in favour of the assignee and 
such a delegation cannot be made unless 
notice ig given to the person concerned, 
namely, the land owner, whose rights 
are affected. In fact, there has been no 
delegation made at all in the case and, 
therefore, the Sub-Divisional Officer has 
no authority or power to fix the com~ 
pensation in the present case andthe 
order passed by the Sub-Divisional Offix 
cer, is, therefore, non est, 


5. A preliminary objection was 
raised on behalf of the respondent No, 1 
that the writ petition should not be en- 
tertained as there was an alternative and 
adequate remedy of appeal to the State 
Government challenging the order of the 
Commissioner and since this step has not 
been taken by the petitioner, the writ 
petition is Hable to be thrown out on this 
ground alone. The learned Counsel for 
the respondent No. 1 relies upon the pro~ 
visiong of Section 248 of the Maharashtra 
Land Revenue Code which provides for 
the appeal to the State Government 
Section 248 makes the order passed by 
a Commissioner in an appeal against an 
order of the officer subordinate to him 
appealable to the State Government, but 
Section 252 of the Code specifically pro- 
hibits an appeal from an order rejecting 
an application for revision. In matters 
of revision, the only exception is to be 
found in Section 249 (2). that where an 
order passed in revision varies or reverses 
any order, it shall be appealable as if it 
was an order passed by the revisional 
authority in appeal. In view of the 
provisiong of Section 249 (2) and Sec- 
tion 252 (b) of the Code no appeal could 
lie to the State Government against the 
order of the Commissioner ‘dated 31-7- 
1971. It is, however, contended on be- 
half of the respondent No. 1 that the 
petitioner. had initially filed the appeal 
before the Commissioner challenging the 
order of the Sub-Divisional Officer dated 
30-3-1971 and the conversion of that ap~ 


‘peal ‘into revision by the Commissioner 


will not deprive the petitioner of hig 
right of appeal to the State Government, 
We are not able to accept this conten- 
tion. It is the ultimate order that has to 
be looked to and the order dated 31-7-71 
is passed in a proceeding which was 
treated as a revision proceeding by the 
Commissioner. We do not, therefore, 
think that the petitioner could have 
availed himself of the remedy of appeal 
to the State Government as contended 
on behalf of the respondent No, 1, 
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6. Considering the merits of the 
petition, the petitioner relies upon the 
provisions of Section 48 of the Maha- 
rashtra Land Revenue Code, and more 
particularly of sub-section (3) thereof. 
Section 48 (1) defines the rights of the 
State Government to all minerals at 
whatever place found, whether on sur- 
face or underground, including all dere- 
lict or working mines and quarries, old 
dumps, pits; fields, bandas, nallas, 
creeks, river-beds and such other places 
and it declares that the rights to all these 
are expressly reserved and shall vest in 
the State Government. It also provides 
that the State Government shall have all 
powers necessary for the proper enjoy- 
ment of such rights. It is also further 
provided under sub-section (1) that noth- 

ing in this Code shall be deemed to affect 
eny subsisting rights of any person in 
respect of such mines or minerals in his 
land. Sub-section (2) then gives further 
rights which are ancillary to the rights 
to the minerals and it provides that the 
right to all mines and quarries includes 
the right of access to land for the pur- 
pose of mining and quarrying and the 
right to occupy such other land as may 


be necessary for purposes subsidary there- 
to including the erection of offices, work- 
men’s dwellings and machinery, the 
stacking of minerals and deposit of re- 
fuse, the construction of roads, railways, 
or tram-line and any other purposes 
which the State Government may declare 
to be subsidiary to mining and quarrying. 
These are the rights which are declared 
by statute to be the rights of the Gov- 
ernment under Section 48 (1) and (2) of 
the Code, The State Government has 
not only the right to all the minerals 
at whatever place found, but the right 
to all the mines and quarries which in- 
cludes also the right of access to land for 
the purpose of mining and quarrying and 
also the right to occupy such other land 
as may be necessary for purposes sub- 
sidiary thereto ag has been stated in sub- 
section (2) of S. 48. These rights can be 
exercised by the State Government it- 
self or these rights can be assigned by 
the State Government to any other per- 
son, Whenever such rights over any 
minerals, mines or quarries are assigned 
to any person and if for the proper en- 
joyment of such right, it is necessary that 
all or any of the powers s ed in sub- 
sections (1) and (2) should be exercised, 
then the Collector is authorised to dele- 
gate such powers to the person to whom 
the right has been assigned and while 
making this delegation the Collector has 
to serve notices on all persons having 
rights in the land affected, hear them and 
consider their objections, 


l T: The learned counsel for the 
petitioner contends that the rights given 
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to the oe Government under sub-sec~ 
tion (2) of S. 48 covers also the right to 
disturb the area wherein minerals are 
found and for mining and quarrying that 
area. It is urged on behalf of the petl- 
tioner that unless the Collector delegates 
the powers to the person to whom the 
right has been assigned, which are speci- 
fied in sub-sections (1) and (2), the assi~ 
gnee does not get any right whatsoever 
and such delegation cannot be made by 
the Collector except upon a notice to the 
person having rights in the land affected 
and without hearing and considering their 
objections, if any, Sub-section (2) of S. 48 
in our view relates to those other lands 
besides the land containing the minerals 
over which a right of access to the land 
under minerals for the purposes of min~ 
ing and quarrying is necessary and also 
relates to such other land not being the 
land to be mined or quarried, the oc- 
cupation of which may become necessary 
for the purposes subsidiary to the min- 
ing and quarrying operations such as 
erection of offices, workmen's dwellings 
and machinery, roads, railways, trams 
etc. These rights which are conferred 
on the Government under sub-section (2) 
of S. 48 are rights over the lands other 
than the land in which the mining and 
quarrying has to be done. It is these 
powers over other lands that are requir- 
ed to be delegated by the Collector under 
sub-section (3) of S, 48 for which pur- 
pose the proviso to sub-section (3) has to 
be complied with, 


8. We then come to sub-s, (4) of 
S. 48 which provides for fixation of com- 
pensation with respect to the land of 
which the surface is to be disturbed for 
the purposes of mining or quarrying. It 
provides that if, in the exercise of the 
right herein referred to over any land 
the rights of any persons are infringed 
by the occupation or disturbance of the 
surface of such land, the State Govern- 


‘ment or its assignee shall pay to such 


persons compensation for such infringe~ 
ment and the amount of such compensa~ 
tion shall, in the absence of agreements, 
be determined by the Collector or if his 
award is not accepted. by the Civil Court 
in accordance with the provisions of the 
Land Acquisition Act. This refers not 
only to the lands which contain the mine- 
rals and require mining and quarrying 
operations and which are required to be 
occupied or disturbed, but also to the 
lands which are required for the pur- 
poses subsidiary to the above operations. 
In either case the State Government or 
its assignee has to pay compensation to 
the person concerned for such infringe- 
ment while exercising the rights under 
Section 48 (1) and (2). Before, however, 
the assignee of the State Government can 
enter or occupy the surface of the land 
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from which minerals are to be extracted, 
one of the two conditions given in sub- 
section (5) of S. 48 of the Code has to be 
fulfilled. Under sub-section (5) the as- 
signee of the State Govérnment can enter 
or occupy the surface of any land from 
which minerals are to be extracted only 
on getting prior sanction of the Collec- 
tor or a compensation 'being determined 
and tendered to the person whose rights 
ate infringed. If compensation is deter- 
Ymined and tendered, then the assignee 
can straightway enter or occupy the 
surface of the land even without the 
previous sanction of the Collector. No 
question of any delegation of powers in 
such cases arises, The delegation of 
powers arises only in al case where as in 
ub-section (2) lands of:any other persons 
besides the lands where there are mine- 
rals are affected for the proper enjoy- 
ment of the rights which are assigned 


by the State Government in favour 
of the assignee. So far as the State 
Government is concerned, even those 


powers are vested in the State Govern- 
ment and those affected persons have 
onfy. a right of compensation without 
there being any obstruction to the State 
Government to use such other lands 


necessary for the purposes of mining and 
quarrying. | i 


l assignee is con- 
f or power of the 
lands has to be 





right over any land. i er 

10. Here. we are not concerned 
with the infringement|of rights of any 
third persons whose rights in the lands 
are affected: for the proper enjoyment 
iof the right to the erals. Here the 
petitioner claims to be|/the owner of the 
land. where the ag and quarrying 
operations are to be carried on, So far 
as this land is concerned, the delegation 
‘of the powers for the ‘proper enjoyment 
of that -right does not’ come in, as such 
delegation of powers relates only to lands 
other than the lands: from ‘which the 
minerals are to be extracted. Sub-sec- 
tion (4) of Sec. 48 only places an obliga- 
tion on the State Government and its 
assignee to pay compensation for the 
infringement of the ts of the owners 
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of the land by the occupation or dis- 
turbance of the surface of such land and 
this compensation can be fixed up by 
egreement between the parties and in its 
absence, to be determined by the Col- 
lector. If the delgation so far as the 
other land is concerned is not made by 
the Collector, then the assignee may not 
have powers to occupy or disturb such 
lend. That does not, however, apply to 
the lands containing the minerals them- 
selves. In fact so far as the land from 
which the minerals are to be extracted 
is concerned, gub-section (6) of S. 48 © 
makes it quite clear that even without 
the payment of compensation - provided 
previous sanction of the Collector is ob- 
tained under sub-section (5), the assignee 
can enter and occupy that land and the 
Collector is empowered to recover the 
compensation from the assignee as if it 
were. an arrears of land revenue. This 
would show that the fixation of the com~ 
pensation or the payment thereof has 
nothing to do with the delegation of the 
powers as contemplated by sub-section (3) 
of Sec, 48. Such a delegation need not 
precede the fixation of any compensa- 
tion whatsoever so far as the land from 
which the minerals aré to be extracted. 
If the contention on behalf of the 
petitioner were to be accepted, then sub- 
section (5) of S. 48 will have no mean- 
ing and unless there is a delegation of 
powers even in respect of the land from 
which the minerals are to be extracted, 
the assignee would not be able to enter 
or occupy the surface of that land even 
on the payment of tompensation or even 
with the previous sanction of the Col- 
lector. We must give effect to all the 
provisions of the Code and reading these 
provisions together we find that for en- 
tering the land where the minerals are 
situated. the only condition that is re- 
quired to be fulfilled is either determina- 
tion of the compensation and tender 
thereof to the persons whose rights are 
infringed ora previous sanction of the 
Collector. We do not, therefore, think 
on the reading of those provisions to- 
gether that for the purposes of. fixing the 
compensation itself in respect of the 
rights in the land, surface of ‘which. is 
to be occupied or disturbed for the pur- 
poses of extracting minerals from that 
land any delegation as comtemplated by 
sub-section (3) of S., 48 of the Code is 
necessary. - If no such delegation is neces- 
sary then no question of any notice to 
the persons having rights in such land, 
such as the petitioner is, necessary. 
Whether, therefore, there is any delega- 
tion or not. the fixation of the compen- 
sation by the Sub-Divisional Officer with 
powers of the Collector. of the land said 
to be belonging to the petitioner from 
which minerals are to be extracted, can- 


not be said to be without jurisdiction. 
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If the owner of the land is aggrieved by 
the fixation of the amount of compensa-~ 
tion, then he has his remedy to approach 
the Civil Court which will determine 
the proper compensation in accordance 
with the provisions of the. Land Acqui- 
sition Act. 

learned counsel for the petitioner 
that the delegation of powers, as con- 
tended, is a pre-condition to the deter- 
mination of the compensation of the land 
of the petitioner, the land from which 
the minerals themselves are to be ex- 
tracted, 


11. We are, therefore, of the 
opinion that the view taken. by the Com- 
missioner, Nagpur Division, Nagpur by 
his order dated 31-7-1971 cannot be said 
to be incorrect. We also do not see how 
the order of the Sub-Divisional Officer 
can be said to be without jurisdiction. 
We are not here concerned with the 
other matter regarding the working per- 
mission which is already pending before 
the State Government. We do not see 
any reason to interfere with the order 
passed by the Sub-Divisional Officer 
dated 30-3-1971 and by the Commis- 
sioner dated 31-7-1971: The petition ac- 
acral fails and is dismissed with 
costs, 


Petition dismissed. 
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APTE, J. 
Dr. K. R. Agarwal, Petitioner v. 
Balkrishna Jawar and another, espeads 
ents. 


Criminal Revn, Appln. No. 592 of 
1970, D/- 21-9-1971. 
Index Note:— . (A) ` Maharashtra 


Ownership Flats (Regulation of Promotion 


of Construction, Sale, Management and 
Transfer) Act (45 of 1963), S. 2 (a) — 
‘Flat — Meaning of — itions re- 


quisite to constitute a flat — -Building 

divided into independent and separate 

units by common party wall — Each unit 

ere a flat irrespective of its owner- 
Pp. 


Brief Note:— (A) Where a building . 


is divided into four equal, separate and 
independent units by common party walls 
each apartment falls within the defini- 
tion of ‘flat’ under the Act. “Whether the 
purchaser is an independent owner or 
not, is entirely irrelevant in order. -to 
determine whether premises are a flat or 
not. (Paras 7. 8) 


The legislature having defined- the 
expression ‘flat’ in Section 2 (a) of the 
Act it is not permissible to go beyond 
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We are unable to agree with: 
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thet definition for determining the scope 
of that expression (Para 10) 
: S. P, Kanga for N. H. Pardashani, 
for Petitioner; G. N. Khare, for Responds 
ent No, 1; S. C. Pratap, Asst Govern» 
ment Pleader, for the State. 


ORDER:— This revision by the ori« 


- ginal complainant is directed against the 


order passed by the Presidency Magis~ 
trate 27th Court, Mulund, Greater Bom~ 
bay dismissing the complaint filed by the 
Petitioner against respondent No. 1 and 
one V. K. Jawar, alleging offences under 
the provisions of the Maharashtra 
Ownership Flats (Regulation of the Pro- 
motion of Construction, Sale. Manage+ 
ment and Transfer) Act, 1963 (herein- 
after referred to as “the Act”), on a pre~ 

ground that the premises in 
dispute were not covered by the Act, 
inasmuch ag they were not a “flat” with 
in the meaning of that term as defined 
in the Act, ; 

Qe Few facts which it is necessary 
to state for the purposes of this applica~ 
tion, are these: 

3. The accused, who are brothers 
and were partners of a concern styled 
as M/s, Korbusiers, widely advertised a 
housing scheme which was called “Mint 
Land”. It appears thet the accused had 
acquired about 45,831 Sq. yards of open 
plot of land from M/s, Orient Corpora-~ 
tion on lease for a period of ninetynine 
years with a renewal clause and they 
proposed to divide this land in different 
plots and offered housing accommodation 
in these plots, It appears the scheme was 
that on each plot accommodation cons 
sisting of ground-floor and two other 
floors was offered to each purchaser. It 
seems that one building was to be con« 
structed on each plot, but thet building 
was to be divided into four parts by 
putting walls length and breadth-wise 
exactly in such a way as to divide it 
into four different buildings touching each 
other. Several persons purchased the 
housing accommodation in this Scheme 
and it is common ground that the ac- 
cused actually constructed such buwild-« 
ings and even delivered possession to the 
purchaser. One of the terms of the 
agreement wag to form a co-operative 
society promoted by the accused. The 
accused not having done that, the pre+ 
sent complaint out of which this revision 
petition arises was filed by the petitioner 
who is one of. the purchasers of one of 
the portions of a building. called a bunga- 
low type building, The number of the 
punaalow type accommodation given to 

him is 5-B. The complainant alleged 
various breaches of the provisions of the 
Act by the Accused, 


4. The accused contended that tha 


‘accommodation offered wes an indepen~ 


dent bungalow type accommodation and 
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that each purchaser became absolute 
owner of the ground and two floors stand- 
ing thereon, and that therefore, it was 
not a flat within the meaning of that ex- 
pression as defined in the Act. This con- 
tention was upheld by the learned Magis- 
trate and he dismissed the complaint. The 
learned Magistrate, however. while dis- 
missing the complaint, observed that since 
the premises in question were not a 
“flat” under the Act, he had no jurisdic- 
tion to deal with them: It is difficult to 
follow this part of the reasoning of the 
learned Magistrate, be¢ause even assum- 
ing for a moment that the premises in 
dispute do not fall under the definition 
of a ‘flat’ contained in the Act, that will 
mot affect the jurisdiction of the Magis, 
trate to deal with the complaint, 


5. The only question that arises 
on this revision, therefore, is whether the 
premises, which were sold by the accused 
to the complai t 6a the re- 
quirements of the definition of expres- 
sion “flat” as contained in the Act, 
Clause (a) of Section 2 defines the ex- 
pression “flat” as meaning a separate and 
self contained set of ‘premises used or 
intended to be used :for residence, or 
office, or show-room or shop or godown 
fand includes a garage) the premises 
forming part of a building and includes 
an apartment. In order that premises, 
therefore, should come’ under this defini- 
tion, the following requirements must be 
fulfilled: — ' 

J. the premises must be separate and 
self contained set of premises; and 

2. must be such as can be used or in- 
tended to be used for residence, shop or 
godown or garage. 

3. the premises must form part of a 
building. l 

6 It is not disputed in the pre- 
sent case that the first two requirements 
are satisfied. It is not denied that the 
premises in question are a separate and 
self contained set of premises and that 
they are intended to'be used for resi~ 
dence. The controversy, however, cen~ 
tres round the last requirement, viz, whe- 
ther the premises form part of a build- 
ing or not? If the answer to this ques- 
tion is in the affirmative, then, obviously 
the premises in question must be held 
to be a ‘flat? within the meaning of this 
definition. On the other hand, if the 
answer to the question is in the nega- 
tive, then, obviously. the premises in 
question cannot be regarded as ‘flat’ and 
then the provisions of the Act would not 
be applicable. : 

7. Now, in order to determine 
whether -the premises form part of a 
building or not, the actual construction 
erected will have to be taken into ac- 
count. It appears that the entire area 
of 45,831 sq. yards, which was taken on 


K. R. Agarwal v. Balkrishna (Apte J.) 


ALR - 


lease by the accused was divided into 
several plots, each plot admeasuring 500 
square yards. On each plot a bungalow 
type construction having four apartments 
divided by common party-wall east-west 
and south-north was erected, so that each 
part became a separate unit having se- 
parate entrance and opening on two sides. 
Each portion has a ground-floor and two 
storeys. Each part has common wall on 
two sides — back side and one other side. 
To illustrate this point further on the 
plot in question building No, 5 was con- 
structed and that building was divided 
into four parts by putting nparty-walls 
exactly in the middle length-wise and 
breadthwise, end each portion was given 
@ separate No, as 5-A, 5-B and 5-C and 

. The complainant in this case pur- 
chased the portion bearing No, 5-B. It 
is, therefore obvious that although each 
portion is an independent unit, it forms 
part of larger building which has been 
divided into four portions, 


_ 8 It was contended on behalf of 
the accused-respondent that the pur- 
chaser of each of the four portions in 
the building became an independent 
owner of the building as well as of the 
ground below it. It was also submitted 
that each purchaser was an absolute 
owner of the portion purchased by him 
and was free to sell it or to dispose of 
it in any manner he liked, and therefore, 
each unit must be regared as a separate 
bungalow. It ig however, difficult to ac- 
cept this contention for the simple rea- 
son that the element of ownership does 
not enter into the definition of the ex- 
pression ‘flat’. In other words whether 
the purchaser is an independent owner 
or not is entirely irrelevant in order to 
determine whether the premises are a 
flat or not. That being so. it is obvious 
that the premises in this case do satisfy 
all the three tests of ‘a flat? within the 
meaning of the definition contained in 
the Act. 


9. Tt Is incidentally contended for 
the respondent that the Life Insurance 
Corporation had taken a view that each 
purchaser wag the full and absolute 
owner of the portion purchased by him 
and he was able to mortgage the same 
and they have even accepted mortgages 
of the portion from some of the owners. 
But. as observed above, that is not the 
criterion to determine whether the pre~ 
mises are a flat. 


10. Mr. Khare wanted to urga 
that in order to determine whether it is 
a flat it would also be necessary to take 
into account the dictionary meaning of 
that expression. But since the Legis- 
lature itself has chosen to define the 
word ‘fiat’ for the purposes of this Act, 
it would not be permissible to travel be- 
yond the definition contained in the Act 
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fn order to determine the scope of that 
expression, 


11. For these reasons discussed 
above, the view taken by the learned 
Magistrate that the premises involved in 
this case are not a ‘flat’ ig obviously er- 
roneous, The order dismissing complaint 
of the petitioner is, therefore, set aside 
and the case is sent back to the learned 
Magistrate to proceed with it according 
to law, 

12. Rule absolute. 

7 Revision allowed. 
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MODY AND KAMAT, JJ. 

M/s. Arthur and Co.. Appellants v. 
M/s. Shamji Kalidas and Co., Respond- 
ents. 

‘ Appeal No, 15 of 1968. D/- 264-1971. 

Index Note:— Arbitration Act (1940), 
S. 2 (a) — East India Cotton Association 
Bye-laws, Bye-law 38-A — Cotton con- 
tract subject to Bye-laws of East India 
Cotton Association Bombay — Bye-law 
38-A providing for arbitration in case of 
disputes applicable — Contract is an arbi- 
tration agreement in terms of S. 2 (a). 


Brief Note:— Where a Cotton con- 
tract between two non-members incor- 
porated a term that the contract would 
be subject to the bye-laws of the East 
India Cotton Association Ltd., Bombay, 
all the bye-laws of the Association became 
incorporated into the said contract and 
the bye-laws which were capable of ap= 
plying to the contract would apply. The 
concluding portion of Bye-law 38-A of 
the said bye-laws amounted to an arbi- 
tration agreement. The cotton contract 
in question contains an arbitration agree- 
ment referred to in clause fb) of the bye- 
law. Clause (e) covers cotton contracts 
which contained any of the types of arbi- 
tration agreements mentioned in the pre- 
vious clauses. Further clause (e) covers 
contracts between non-members of the 
‘Association also, The cotton contract was 
therefore covered by clause (e) of bye- 
law 38-A and there existed a valid arbi- 
fration agreement. As both the cotton 
contract and the Bye-law 38-A were in 
writing, there existed a valid arbitration 
agreement in terms of Section 2 (a). 
(Para 13) 


J. C. Bhatt with R. J. Bhatt i/b, M/s. 
Wulla & Mulla and Craigie Blunt and 
Caroe, Attorneys, for Appellants; Ashok 
H, Desai ifb, M/s, Amarchand & Mangal- 
das and Malvi Ranchhoddas and Co., At- 
torneys, for Respondents. 

MODY, J.:— This is an appeal 
against the Judgment and Order of 
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Arthur & Co, v. S. K. & Co. (Mody J} 
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Madon, J. dated 26th February 1968 
granting the respondents’ application and 
directing that the Contract dated 9th 
December 1964 between the appellants 


and the respondents be filed in Court 


under Section 20 of the Arbitration Act, 
1940, and that all disputes arising between 
the parties, including the claim of the 
respondents against the appellants under 
and in respect of the said contract be 
referred to arbitration eccording to the 
bye-laws of the East India Cotton As~ 
sociation Ltd. so that the necessary steps 
under the said bye-laws may be taken 
to have the said disputes settled by arbi- 
tration as provided by the said bye-laws. 
the East India Cotton Association Ltd. is 
peraiaal referred to as “E. I C. A. 

2. By that Contract the respond- 
ents agreed to sell to the appellants and 
the appellant agreed to buy from the 
respondents 200 bales if Egyptian cotton 
to be shipped during January/February 
1965 on certain terms and conditions con- 
tained in that Contract. One of the terms 
of the Contract provides:— 


“This contract is subject to the bye- 
laws of the East India Cotton Association 
Ltd., Bombay. ...... E, i 


3. The respondents thereafter con- 
tended that the appellants committed 
certain defaults and a breach of the Con- 
tract and claimed on that basis a certain 
amount from the appellants. Thereafter 
the respondents claimed that the disputes 
between the parties be referred to arbi- 
tration in accordance with the bye-laws 
of the E, I. C. A. Ltd. The appellants 
contended that there was no agreement 
between the parties providing any ex~ 
press term for a reference of those dis- 
putes to arbitration, They further con- 
tended that although the said term in 
the Contract made it subject to the bye- 
laws of the E, I. C. A. Ltd., there was no 
provision in the bye-laws providing for 
arbitration which was applicable to the 
gaid disputes between the parties as both 
the appellants and the respondents were 
not members of the E, I. C. A. Ltd. The 
respondents thereupon filed an applica- 
tion by way of a Petition, which was 
mumbered as a suit, being Arbitration 
Suit No. 224 of 1966. In defence, the ap- 
pellants raised various contentions. At 
the hearing before Madon, J.. however, 
the appellants gave up all their conten-~ 
tions except one. The appellants con- 
ceded, firstly, that the said Contract was 
a valid contract; secondly, that the said 
Contract was a “cotton contract”; thirdly, 
that the said disputes between the par- 
thes arose out of and were in relation to 
the said Cotton Contract; fourthly, that 
the bye-laws of the E. I, C. A. Ltd. got 
incorporated into the said Contract and 
fifthly, that both the appellants and the 
respondents were not members of the, 
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E. T, C. A. Ltd. Therefore the only dis- 
pute which remained for determination 
was the appellante’ contention that there 
was no Arbitration Agreement between 
the parties contained in the said Contract. 
dated 9th December 1964. The learned 
Judge, therefore, raised only one issue, 
namely: 


“Whether there is any arbitration 

agreement between the Petitioners and 
the Respondents contained in the con- 
tract between them dated 9th December 
1964 as alleged by the Petitioners in 
para 7 of the Petition”, 
The learned Judge negatived the appel- 
lante’ contention and answered the said 
issue in the affirmative. The appellants 
have therefore filed this appeal, 


4, There is no | disprute that the 
bye-laws of the E. Ltd, have 
become incorporated ee the said Con- 
tract. The appellants’ contention, how- 
ever, is that only such bye-laws as are 
capable of applying to' the said Contract 
and the disputes between the parties can 
apply. There is no dispute that there are 
several provisions in the bye-laws which 
provide for arbitration. The only dis- 
pute is whether any of such provisions 
about arbitration is applicable to the pre- 
sent case, 


5. Bye-law 36 fiovilie for Arbi- 
trations and Appeals ‘in disputes as to 
quality. Its provisiong are not relevant 
in this case except for'understanding and 
interpreting the provisions of bye-law 38, 
the provisions of which relate to Arbi- 
. tration and are in dispute between the 
parties. Bye-law 38 contains Cls. (A) to 
(G). Only the provisions of clause (A) 
are relevant, the other Clauses being only 
to provide the machinery for Arbitration, 
Clause (A) provides: 


“38. (A) All unpaid claims whether 
admitted or not, and all disputes and dif- 
ference (other than those relating to 
quality) arising out of or in relation to— 

(a) cotton transactions between mem- 
bers including any dispute as to the exis- 
tence of such transaction; or 


(b) cotton contracts (whether for- 
ward or ready and ' whether between 
members or between ia member and a 
non-member) made: subject to these bye- 
laws or subject to E, . C. A. arbitration 
or containing words or abbreviations to a 
similar effect including. any dispute ag to 
the existence of such transaction provid- 
ed in the latter case the parties had agre- 
ed in writing before entering into busi- 
ness relation that any dispute arising 
between them out of that agreement or 
any such transactions that may be en- 
tered into including any dispute as to 
existence of such transaction shall be re- 
ferred to arbitration under the’ bye-laws 
of the Association; or 
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(c) the rights and/or responsibilities 
of commission agents, muccadums and 
brokers not parties to such transaction 
or contracts; or 

(d) commission agency agreement? 
entered into RS to these by-laws or 
subject to E, I. A, erbitration or con- 

ing words or e o to a simis 
lar effect, -or 

(e) cotton contracts covered by any, 

such arbitration agreement.. 
shall be referred to the arbitration of 
two disinterested persons, one to be chosen 
by each party from amongst the mem- 
bers, or their authorised or nominated 
representatives for the purpose of deter- 
mination, settlement and adjustment of 
disputes or differences in respect of 
cotton transactions referred to above, The 
arbitrators shall have power to appoint 
an umpire and shall do so if and when 
they differ as to their award” 
The portion appearing in clause (A} 
after what is reproduced above not being 
relevant to this case has not been repro+ 
duced above, 


6. According to the appellants, 
none of the five sub-clauseg (a) to (el 
apply to the present case. According to 
the respondents, the present case 
under -sub-clause (e). The composition 
of bye-law 38-A, to the extent repro- 
duced above, ig that in the beginning 
there appear certain words, hereinafter 
referred to as “the opening portion”, then 
follow the five sub-clauses (a) to (e) and 
then follow certain other words reproduc- 
ed above which are hereinafter referred 
to as “the concluding portion”. In the 
opening portion occur the words “(other 
than those relating to quality)”.. These 
words appearing within brackets have 
obviously been used to make the field of 
operation of bye-laws 36 and 38-(A} 
mutually exclusive. These words make 
Bye-law 38-(A) not applicable to claims, 
disputes and differences relating to quali~ 

. These words which appear within 
brackets will, therefore be ignored when 
we proceed to consider the other provi~ 
sions of Bye-law 38(A) as they are not 
relevant to that. purpose. Each pair of 
sub-clauses (a) and (b), (b) and (c), (c} 
and (d) and (d) and (e) have between 
them the word “or”. The result is that 
the opening portion and the concluding 
portion must be read, as it were, with 
each of the five sub-clauses (a) to (e) be- 
tween them, or, in other words, as if byex 
law 38-A, consists of five sub-clauses. A 
mere reading of sub-clauses (a) to fe), 
however, shows that their wording makes 
them inter-connected or inter-dependen? 
for the purposes of their construction and 
that aspect cannot be lost sight of. The 
concluding portion contains the operative 
provisions of clause (A), the provision re« 
quiring a reference to arbitration. There- 


fore, the opening portion read with any, 
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of the five sub-clauses a heneter any of 
the five sub-clauses applies and then read 
with the concluding portion amounts to 
an arbitration agreement. It is, there- 
fore, clear that whenever a Contract or 

an Agreement states tat i is subject to 
the bye-laws of the E . A. Ltd. or 
that it is subject to the A { C. A. arbi- 
tration or contains words or abbrevia- 
fons to the similar effect, all the bye- 
laws of the E, I. C. A. Ltd. relating to 
arbitration would get incorporated in the 
Contract or Agreement as if they hed 
been bodily or verbatim copied out there- 
fn, If that contract or agreement is a 
written contract, a written agreement of 
arbitration as defined in clause (a) of 
Section 2 of the Arbitration Act, 1940, 
would result, provided any of the five 
sub-clauses is applicable, 


7. The said Contract dated 9th 
December 1964 contains the said clause: 
“This contract is subject to the bye-laws 
of the East India Cotton Association Ltd., 
Bombay”. These words incorporate the 
bye-laws of E. I. C. A. Ltd. within it by 
reference, but, of course to the extent 
that they are applicable to the said con- 
fract. If, therefore, any of the said five 
sub-clauses applies, there would be a 
written arbitration agreement between 
the parties. The only point of inquiry 

case. therefore, is whether any 
of the said five sub-clauses applies in the 
present case. That. in turn, involves con~ 
struing the said five sub-clauses. The 
real dispute between the parties centres 
round the construction of the said five 
sub-clauses in general and sub-clause (e) 
in particular. 


8. The words “cotton transactions” 
and “cotton contracts” occur in some of 
the said five sub-clauses. The word 
“cotton” is common. But why “transac- 
tlon” in one and “contract” in the other? 
Normally, it must be presumed that they 
vary in their connotation. or, in .other 
words, their meaning is not identical, As 
we will presently show, it appears that 
“cotton transaction” has been used in the 
sense of a business transaction in rela- 
fion to cotton as, for example, sale or 
purchase. whereas “cotton contract” means 
such a cotton transaction with an addi- 
tional term therein containing a “contract” 
that is, an agreement for arbitration, The 
expression used in sub-clause (a) is “be- 
tween members”. Sub-clause (a) will, 
therefore, apply only when both the par- 
ties to the “cotton transaction” are mem- 
bers, that is. members of the E. I. C, A. 
Ltd. It will not apply when one party or 
both the parties are non-members. Sub- 
clause (a) has to be read in the back- 
faa ound of the fact, firstly, that E. I. C, A 

d. is a company incorporated ae the 

Indian Companies Act, 1913: secondly 

that it has Articles of Association; thirdly, 
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that such Articles of Association con- 
stitute a contract between its members 
inter se fourthly, that by the process 
by which every person become a member 
of the E. I. C. A. Ltd, the Articles of 
Association would constitute a written 
agreement between the members of the 
E. I. C. A. Ltd; and fifthly, that there 
would be such a written agreement be- 
tween the members in view of and to 
the extent mentioned in Art. 103 of the 
Articles of Association which provides: 


“Whenever any dispute or difference 

arises between members inter se out of 
or in relation to any contract or transac- 
tions in cotton (including unpaid claims, 
whether admitted or not and including 
any dispute or difference as to the exis- 
tence, validity or otherwise of such con- 
tract or transaction) the same shall be 
referred to arbitration in such manner 
as shall be prescribed by the by-laws. 
And it is hereby expressly declared that 
this shall be deemed to be en agreement 
of arbitration, and the holding of such 
an arbitration and the obtaining of an 
award thereunder shall be a condition 
precedent to the right of any member in 
respect of such dispute or difference as 
aforesaid, and no member shall have any 
right of action against any other member 
except to enforce the award in any such 
arbitration”, 
As sub-clause (a) applies only to mem- 
bers and as there would be an arbitra- 
tion agreement as contained in Art, 103, 
provide 
for a further agreement of arbitration and 
it is because of this reason that sub- 
clause (a) uses the words “cotton transac- 
tion” and not “cotton contract”. The 
language of Art. 103 is wide enough to 
include even disputes relating to the very 
existence of such a transaction, 


9. Sub-clause (b) appues to “cotton 
contracts” not only between a member 
and a member, but also between a mem- 
ber and a non-member. As regards a 
non-member, there must be not only a 
“cotton transaction”, but there must also 
be ‘an arbitration agreement. It is be- 
cause of that reason that the expression 
“cotton contract” has been used in sub- 
clause (b). But the language of sub- 
clause (b) discloses an intention that there 
should be a provision for arbitration even 
as regards “any dispute as to the exis- 
tence of such transaction”, which inten- 
tion is disclosed by the wordg “including 
any dispute as to the existence of such 
transaction”. If, however, an arbitration 
agreement is contained in a Cotton Con- 
tract, but the existence of the transac- 
tion itself is disputed, the whole Contract, 
inclu even the term therein for arbi- 
tration, would be in dispute and in such 
a case the dispute as to the existence of 
such transaction would not be referable 
to arbitration. It is in order to get over 
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that difficulty that sub-clause (b) further 
provideg “provided in the latter case the 
parties had agreed in writing before en- 
tering into business relation that any dis- 
pute arising between them out of that 
agreement or any such transactions that 
may be entered into including any dis- 
pute as to the existence of such transac- 
tion shall be referred to arbitration under 
the by-laws of the association”. is 
clear because the above proviso is made 
applicable only “in the latter case” that 
is, in the case of a dispute as to the exis- 
tence of such transaction, What the Prom 
viso requires is that there must be an 
agreement in writing, that such agree- 
ment in writing must be “before”, that 
is, prior to entering into the “business 
relation and that such agreement should 
be” that any dispute arising between 
them out of that agreement or any such 
transactions that may be entered into in- 
cluding any dispute as to the existence 
of such arbitration shall be referred to 
arbitration under the by-laws of the as- 
sociation”. The comparatively short pro~ 
vision contained in sub-clause (b) presents 
many difficulties in its construction and 
in ascertaining the reasons for the actual 
language used. The words “Cotton Con- 
tract” have been used in sub-clause (b) in 
contradistinction to “Cotton Transac- 
tion” used in sub-clause (a). It is not 
difficult to ascertain the reason for this 
change. Under sub-clause (a) both the 
parties would be members and both would 
be governed by Art, 103. But under sub- 
clause (b) one party can be a non-mem~ 
ber to whom Art, 103 would not appiy 
and hence the words “Cotton Contract” 
have been used requiring not merely a 
cotton transaction but also, in addition, 
an agreement about arbitration. But 
what cannot be understood is why is sub- 
clause (b) made again applicable “be- 
tween members” when there was no 
necessity to do so as all such disputes 
arising between members would fall 
within sub-clause (a). Similarly. it is 
difficult to comprehend why the words 
used in the earlier part of sub-clause (b) 
are “subject to the by-laws or subject to 
E. I. C. A. arbitration”, but in the later 
part the only words used are: “under 
the by-laws of the association”, although 
we feel that the context required all the 
said words used in the earlier part could 
have appropriately been repeated in the 
latter part. Further, the Proviso in sub- 
clause (b) requires the agreement in writ- 
ing to be “before entering into business 
relation”. Why is the scope of the agree- 
ment in writing restricted by the use of 
the word “before”? Such an agreement 
in writing would, for the purposes con- 
templated by the Proviso, be equally 
effective If such an agreement is even 
simultaneous or subsequent to the 
“Cotton transaction”, Now the words 
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“such transaction” have been used in sub- 
clause (b) three times. Before the words 
“such transaction” occur in sub-clause (b} 
for the first time the word “transaction” 
does net at all occur in sub-clause (b), 
The words used earlier are: “Cotton 
Contracts”, The fact that the words “such 
contracts” have not been used but the 
words “such transaction” have been used 
indicates that a distinction has been made 
between “cotton contracts” and “cotton 
transaction”, The only distinction ap- 
pears to be as stated earlier, that “cotton 
contracts” are “cotton transactlon” with 
an added term containing an arbitration 
agreement and it is because of such dis+ 
tinction that sub-clause (b) later speci« 
fically provides for an arbitration agree- 
ment. If the distinction we have made 
is correct, “such transaction” refers nof 
to any “transaction” referred to earlier 
in gub-cl, (b) itself — because none has 
been so mentioned — but to a “transac« 
tion” which has been. mentioned as 
“cotton transactions” in sub-clause (a), I8 
fg possible to so construe it because al- 
though sub-clauses (a) and (b) are sepa~< 
rately numbered, the word used between 
them is “or” and there is a semicolon af 
the end of sub-clause (a) and therefore 
sub-clauses (a) and (b) form part of the 
same sentence, The use of the word 
“such” im sub-clause (e) is a matter of 
great controversy before ug because it Is 
sub-clause (e) which the respondents 
strongly canvass for, It cannot go un~ 
noticed that at the end of each of the 
sald sub-clauses (a). (b), (c) and (d) there 
is a semicolon, followed by the word “or” 
and therefore all the five sub-clauses are 
parts of the same sentence. The above 
discussion about the word “such” used in 
sub-clause (d) yields an important prin- 
ciple of construction, it being that “such” 
can refer not to that which is used in 
the same sub-clause in which it is used, 
but that it can refer to that which may 
have been used in an earlier sub-clauses 
of clause (A), 


10. Sub-clause (c) also uses the 
word “such” in connection with “con- 
tracts or transactions”. Neither the word 
“contracts” nor the word “transactions” 
has been used in sub-clause (c) itself, but 
they have been used in the earlier gub- 
clauses (a) and (b) and on the basis of 
the above principle, the word “such” in 
sub-clause (c) must be construed to refer 
to “transaction” and “contracts” used in 
sub-clauses (a) and (b) respectively, 


IL Sub-clause (d) contains the 
words “subject to these by-laws or gub- 
ject to E. I. C. A, arbitration or con-+ 
taining words or abbreviations to a simi- 
lar effect”. These words are identical to 
those used in the earlier part of sub- 
clause (b). 
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12. Now, turn to sub-clause (e). 
Its short provision is “Cotton contract” 
covered by any such arbitration agree- 
ment. “Cotton contracts?” has been 
used in sub-clause (b) and “such con- 
tracts” in sub-clause (c). As already 
stated, for the purposes of clause (A) 
there appears to be a distinction between 
“cotton transactions” and “cotton con- 
tracts”, the latter being a cotton transac- 
tion with the additional element of an 
agreement for arbitration. Then occur 
the words “any such arbitration agree- 


ment”, Here the word “such” means of 
the nature mentioned earlier in sub- 
clause (a). The word “such” igs merely 


descriptive and the inquiry therefore 
would be whether any provision of the 
mature of an arbitration agreement finds 
a place in any of the earlier sub-cls, (a) 
to (d). It is not necessary that the words 
“arbitration agreement” should have been 
specifically used and even a provision of 
the nature of an arbitration agreement 
without the use of the specific words 
“arbitration agreement” would suffice. A 
provision in the nature of an arbitration 
agreement finds a place in the earlier part 
of sub-clause (b) and in sub-clause (d) 
and is contained at each of these two 
placeg in the words “made subject to the 
by-laws or subject to E. I. C. A. arbitra- 
tion or containing words or abbreviations 
to a similar effect”. But the words in 
sub-clause (e) are “covered by any such 
arbitration agreement”. The effect of the 
words “covered” will be considered 
a little later. But the words are 
“any such arbitration agreement” and 
mot “such arbitration agreement’. The 
use of the word “any” tends to indicate 
that “arbitration agreements” of more 
than one nature find mention in the ear- 
lier sub-cls. (a) to (d) that an examina~ 
tion of these four sub-clauses shows that 
it is in fact so. Sub-clause (b) refers to 
an “arbitration agreement” at two places: 
firstly, in its earlier part and, secondly, 
in its later part in the Proviso, The arbi- 
tration agreement referred to in the ear- 
lier part is an arbitration agreement in 
the Cotton Contract itself, whereas that 
in the Proviso is an arbitration agree- 
ment in writing and entered into before 
entering into business relation of the 
nature mentioned in that Proviso, that is, 
an arbitration under the by-laws of the 
Association, i.e. E. I. C. A. Ltd. The 
contents of both are the same, the dif- 
ference being only as to whether such 
arbitration agreement is simultaneous, 
that is, contemporaneous with the busi- 
ness transaction or whether it precedes 
the business transaction. As all the five 
sub-clauses form part of but one sentence 
— the sentence embracing the opening 
portion, the five sub-clauses and the 
concluding portion — even psrammati- 
cally “such arbitration” need not. be 
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read ag referring only to the contents of 
sub-clause (d) which immediately prea 
cedes sub-clause (e) but should be read 
as referring to the contents of all the 
preceding four sub-clauses (a) to (d) to 
the extent they contain an arbitration 
agreement. Jn our opinion, “cotton con- 
tracts covered by any such arbitration 
agreement” means the cotton contracts 
to which any such arbitration agreement 
applies, The word “covered” has been 
used to achieve the object that the arbi+ 
tration agreement should embrace nof 
only claim, disputes and differences aris 
ing in the performance of the business 
contract, but should also embrace those 
relating to the very existence of the cons 
tract itself. Another feature of the word- 
ing of sub-clause (e) is that it does not 
use words like “between members” or 
“between a member and a non-member" 
or any other similar descriptive words 
about the parties to the “cotton contract”, 
Sub-clause (e) is, therefore, in that sense 
wider and can apply even when both the 
parties to the “cotton contract” are non= 
members as in the case before us. 


13. In the case before ug the said 
Contract dated 9th December 1964 be-~ 
tween the parties to this Appeal was a 
Cotton Contract”. Because of the said 
term incorporated therein that the con- 
tract was “subject to the bye-laws of the 
East India Cotton Association Ltd., Bom- 
bay” all the bye-laws became incorporat- 
ed into that contract, including bye-law 
38-A, The words in the concluding por- 
tion of clause (A) of Bye-law 38 amount 
to an arbitration agreement. The nature 
of that arbitration agreement was, by 
reason of the words therein “subject to 
the bye-laws of the East India Cotton 
Association Ltd.. Bombay” and the words 
of the concluding portion incoporated 
therein, that of an arbitration agreement 
mentioned expressly in the first part of 
sub-clause (b) and by reference in sub- 
clause (c). Therefore the said contract 
dated 9th December 1964 was “covered 
by such arbitration agreement” 
and fell within sub-clause (e). It must 
therefore be concluded that there existed 
a valid arbitration agreement between the 
parties. Mr. Bhatt, the learned Counsel, 
for the appellants, did not dispute that if 
any of the said five sub-clauses (a) to (e) 
were held to be applicable in the present 
case, there would result an arbitration 
agreement between the parties which 
would cover the said disputes between the 
parties arising under the said contract 
dated 9th December 1964, 


14. Mr. Bhatt had contended that 
the authority which made the bye-laws 
of the E. I C. A. Ltd. could not legis- 
late, nor can it be presumed to have legis- 
lated by making those bye-laws, in Tes- 
pect of non-members. In our opinion, 
the very approach underlying this con~ 
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tention is misconceived. The authority 
that -made the bye-laws did not, by the 
bye-laws themselves, provide for arbitra- 
tion in respect of any non-member. In 
the present case the parties. though they 
both are non-members. have by their own 
voluntary act of making their contract 
subject to the bye-laws of the E. I. C. A. 
Ltd, incorporated Bye-law 38-A into their 
Contract and thereby agreed to an arbi- 
tration agreement, It is by reason of 
such voluntary act of the two parties, 
and not by any independent force of the 
bye-laws. that the agreement has come 
into being and become binding on the 
parties. 

15. Mr. Bhatt had also contended 
that, in order to attract the provisions 
of clause (A) of Bye-law 38, it is not 


enough that the said parties should have. 


stated in their said Contract dated 9th 
December 1964 that it was “subject to 
the by-laws of the East India Cotton As- 
sociation Ltd., Bombay”. but that, in 
order to attract the provisions of Cl, (A) 
of Bye-law 38. the parties should have 
stated specifically and in express words 
that the said Contract was “subject to 


the arbitration agreement es contained. in’ 


Clause (A) of By-law 38 of the E. I. C, A 
Ltd.”, This contention of Mr. Bhatt 
misses the force and effect of the opera- 
tive words containing an agreement for 
arbitration to be found'in the concluding 
portion of clause (A) of By-law 38. These 
operative words are to be read as having 
been incorporated by reference into the 
said Contract dated 9th December 1964. 
So read. the said Contract dated 9th 
December 1964 contains within it an 
Arbitration Agreement. The principles 
about the contents of a document i 
incorporated into another document by 
reference to the former are so well- 
settled and well-established as not to 
need even a reference being made to any. 
authorities or text-books i 
them. When the contents of the opera- 
tive words contained in the concluding 
portion clause (A) of By-law 38 are read 
into the sald. Contract dated 9th Decem- 
ber 1964, the said Contract would con- 
tain words identical to those what Mr. 
Bhatt contended should. specifically and 
expressly have been used in the said 
Contract dated 9th December 1964. 

16. The said Contract dated 9th 
December 1964 is in writing and so also 
are the provisions of clause (A) of bye- 
law 38 which are to be read Into it. There 
was, therefore, in existence between the 
parties a written Arbitration Agreement 
as contemplated by clause (a) of S. 2 of 
the Arbitration Act. 1940, and it was a 
valid agreement. We, therefore. confirm 
the Judgment and Order of Madon, J. 
and dismiss the. appeal with costs. 

f Appeal dismissed. 
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CHITALE AND NATHWANI, JJ. 
The Municipal Corporation of Greater 


Bombay, Appellants v. Hasham Ismail 
Mamsa, Respondent, 


Letters Patent Appeal No. 78 of 1970, 
D/- 7-10-1970 against Judgment of Vaidya 
J. Teported in AIR 1971 Bom 215, 


(A) Bombay Court-fees Act (36 of 
1959), S. 6 (iv) (a) — Suit for accounts — 
What is — (X-Ref:— Court-fees Act 
(1870), S. 7 (iv) (f).) 

For a suit which can properly be 
called a suit for accounts, legal lability 
x Tar sala get seca me defendant 

ust appear on the allegations in the 
plaint. . When the plaintiff in a suit alleges 
that the defendant Bombay Corporation 
made demands for recovery of property 
tax from time to time and the plaintiff 
not only paid the entire amount due from 
him but had overpaid, such plaint allega- 
tions did not disclose any legal liability 
on Corporation to render accounts to 


‘Plaintiff, AIR 1971 Bom 215, Reversed. 


(Paras 2, 4) 
(B) Bombay Municipal Corporation ` 
Act (3 of 1888), S, 527 — Section if viola- 
tes Arts. 14 and 19 (1) (f) of Constitution 
— (X-Ref:— Constitution of India, Arti- 
cles 14, 19 (1) (f).) 


Merely because g statute not dealin 
with limitation in general prescribes : 
special period of limitation different from 
the one in the Limitation Act, it does not 
follow that the provision prescribing the 
special period of limitation violates Arti- 
cle 14 of the Constitution, much less 
Art, 19 (1) (f) thereof. Hence S. 527 is 
not violative of Arts, 14 and 19 (1) (f) of 
the Constitution, (Point conceded), 

(Para 9) 

(C) Bombay Municipal Corporation 
Act (3 of 1888), S. 527 —— Suit against 
Corporation — Limitation. 


When notices of demand as sent by 
Corporation for recovery of property tax 
as served on plaintiff on 14-3-1968 and 
the suit in question in respect thereof 
was filed on 29-4-1969 the suit was clear- 
ly barred by limitation if the acts of Cor- 
poration complained of in the plaint could 
not be said to be unauthorised. AIR 1953 
Bom 204. Distinguished, (Para 10) 
Cases Referred: Chronological ` Paras 
AIR 1953 Bom 204 = 55 Bom LR 

65, Jalgaon Borough Municipality 
v. Khandesh Spg. and Wvg. Mills 


Ltd. . 
AIR 1932 Bom 111 = ILR 56 Bom 

23, Ishwarappa v. Dhanji Bhanji 4 
AIR 1929 Bom 337 = 31 Bom LR 

476.. Krishnaji Vinayak Belapur- 

kar v.. Motilal Magandas Gujarati g 


BP/CP/B171/72/SSG 


1972 


(1884) ILR 8 Bom 31, Lakshman v. 
Babaji 


K. K. Singhavi i/b, A. M. Desai, At- 


torneys, for Appellants; R. W. Adik, for 
Respondent, 
CHITALE, J.:— This is an appeal 


against the decision of Vaidya, J, in Ap- 
peal from Order No, 405 of 1969 reversing 
the order of the trial Court holding that 
the suit in question fell under S. 6 (iv) (a) 
of the Court-fees Act, and it had no juris- 
liction to entertain the suit. the valua- 
tidn of the eLo eei matter of the suit 
being over Rs. 25,0 


2. In the ae of Vaidya, J., 
the sult was essentially a suit for ac- 
counts and it fell under S. 6 (iv) (i) of 
the Court-fees Act, The relevant prayers 
in the prayer clause of the plaint read 
thus:— (p. 93/p.bk) 


“(a) That the defendants may be 
ordered and decreed to render to the 
plaintiff the account of the aforesaid pay- 
ments from time to time made to the de- 
fendants for property taxes of the plain- 
tiffs said immovable properties and on 
taking up such account to pay to the 
plaintiff such amount as may be found 
due and payable by the defendants to the 
plaintiff, 


(b) That it may be declared that the 
amount of property taxes for which the 
said bills are from time to time are served 
on -the plaintiff is paid to the defendants 
and nothing is due and payable by the 
plaintiff to the’ defendants for the pro- 
ponty taxes for the period upto sisi March 
196 


a5 That the defendants, heir officers, 
servants and agents restrained by an 
order and injunction of this Honourable 
Court from taking any coercive action 
for recovery of the property taxes for the 
period upto 31st March, 1968 and from 
attaching or selling the plaintiffs said 
immoveable properties more particularly 
described in Exh, A to the plaint”. 


Mr. Adik, who appears for the respond- 
ent-plaintiff, taken ug through the 
relevant allegations in the plaint He 
referred to paras 5, 7, 10 and 13 of the 
It is not necessary to set out in 
relevant allegationg in the 
plaint, as Justice Vaidya has set out the 
same in his judgment, In substance what 
the plaintiff alleges is that towards the 
property tax properly due from him he 
has made payments from time to time 
and not only the amount due from him 
to the Bombay Municipal pega 
(hereinafter referred to ag the Corpora- 
tion) by way of property tax is paid, but 
the Corporation is over-paid. This is 
clear by the annexures to the 
Exh, F to the plaint sets out the 
amount which the 
the Corporation as 
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due and payable to him, which ig Rupees 
22,238.81. Exh. G to the plaint is headed 
“Summary of the amount due to the 
plaintiff from the Municipality”. The 
amount shown under this head is Rupees 
5,511.05. It is rather difficult to reconcile 
the headings of these two Exhibits, but 
it appears from Exh, G to the plaint that, 
according to the plaintiff, taking all the 
payments made by the plaintiff to the 
Corporation into account, he alleges that 
the. Corporation is over~paid to the ex- 
tent of Rs. 5,511.05. Merely because the 
plaintiff alleges thet he has made pay- 
ments from time to time, the Corpora- 
tion is thereby over-paid, hence it is 
mecessary to take accounts, it cannot be 
said to be a suit for accounts, | t 
must be considered is not an allegation 
here and there in the plaint, but the 
substance of the plaint read as a whole. 
For a suit which can properly be called 
a suit for accounts, legal liability to 
render accounts against the defendant 
must appear on the allegations im the 
plaint. In the present case all that the 
plaintiff alleges is that the Corporation 
made demands for property tax from time 
to time. he made payments from time to 
time and he has not only paid the entire 
property tax due from him, but im fact 
he has over-paid the Corporation. Con- 
sidering the nature of the suit, as dis- 
closed by the allegations in the plaint, 
it is obvious that in law there is no 
liability on the Bombay Municipal Cor- 
poration to render accounts to the plain- 
tiff, The Corporation issued bills from 
time to time and made demands pursu- 
ant to those bills. If it is the case of the 
plaintiff that he has paid the entire 
amount due from him by way of pro- 
perty tax and has over-paid the Corpora~ 
tion, it is for the plaintiff to prove the 
alleged over-payment, We do not 

that the allegations in the plaint disclose 
any legal liability on the Corporation to 
render accounts to the paintiffs. It is 
also important to note that on the allega- 
tions in the plaint what the plaintiff seeks 
to do is to repudiate the liability In res- 
pect of the amount claimed from him by 
the Bombay Municipal Corporation as . 
property tax, 


3. The averments in the plaint also 
indicate that the plaintiff alleges that 
some of the bills were wrongly issued 
by the Corporation, as the property tax 
mentioned in these bills and claimed by 
the Corporation was not due from him. 
The plaintiff alleges that he was not 
liable to pay thet tax because some of 
the sheds were burnt, some licences were 
cancelled and there were some vacancies, 
as Set out in Exh. F to the plaint. These 
allegations clearly indicate that the plain- 
tiffs challenges the very validity of such 
bills and the demands made by the Cor- 
poration pursuant to such bills. If so, fE 
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fis clear that at least in respect of the 
bills and demands so challenged the 
plaintiff is disputing by the present suit 
the liability in respect of the whole 
amount of such bills and demands, On 
the allegations in the plaint considered as 
a whole, we are unable to hold that this 
. Ig a suit for accounts. Merely because 
the plaintiff alleges various payments 
from time to time and consequent over- 
Payment, it cannot be held to be a suit 
for accounts. There are no allegationg in 
tthe plaint to indicate any probability of 
shifting balances on elther side, as in the 
case of a mutual open and current ac- 
count or even a running account between 
the parties on a specific agreement either 
express or necessarily implied. Exhibits 
F and G to the plaint considered with the 
allegations in the plaint make it abun- 
dantly clear that the plaintiff challenges 
his liability in respect of Rs, 22,238.81 
claimed by the Corporation as property 
tax and in addition seeks to recover from 
the Corporation Rs, 5511.05 — the emount 
of alleged over-payment. This by itself 
takes the valuation of the subject-matter 
of the suit above Rs. 25,000/-, 


4. Justice Vaidya in his judgment 


observes: — 
(pages 22 & 23, p.bky, 


Madres e.. In the' present case, the 
plaintiff is not asking for a declaration to 
obtain adjudication against recovery of 
money from the plaintiff. He wants a 
declaration or adjudication that the money 
is already recovered and the defendants 
are over paid. It is not the same thing 
as adjudication against recovery of 
money. Supposing there was a simple 
claim where the plaintiff were to say 
that Rs. 10,000/- were due as taxes and 
the Municipal Corporation had recover~ 
ed through error Rs. 11,000/- and hence 
the plaintiff was entitled to refund of 
Rs, 1,000/-; such a guit cannot be con~ 
sidered as a suit for declaration to ob- 
tain adjudication against recovery of 
money from the plaintif. Nevertheless, 
if what the plaintiff. as stated in the pre- 
sent plaint, claims is a declaration, after 
taking accounts, it would be necessary. to 
restrain the defendants from recovering 
the taxes under the 17 notices of demand 
in respect of the period from April 1950 
to March 31, 1968. The prayers (c) and 
(d) in the plaint are necessarily, there~ 
fore, incidental reliefs, which must follow 
lf the plaintiff is entitled to get the re- 
Hefs prayed for in prayers (a) and (b) 


With respect, we are unable to agree with 
the reasoning adopted by Justice Vaidya. 
In the illustration given in the above- 
quoted observations it would be a simple 
suit for recovery of Rs, 1,000/-. Justice 
Vaidya in his judgment refers to Laksh- 
man v. Babaji, (1884) ILR 8 Bom 31, 


A.I. F. 


Ishwarappa v. Dhanji Bhanji. ILR 56 
Bom 23 = (AIR 1932 Bom 111) and 
Krishnaji Vinayak ‘Belepurkar v. Motilal 
Magandas Gujarati, 31 Bom LR 476 = 
(ATR 1929 Bom 337). We have perused, 
these decisions. All that these decisions 
lay down is that initially it is for the 
plaintiff to value the subject-matter of 
the suit and such valuation initially deter- 
mines the jurisdiction of the Court. They 
do not lay down what are the essentials 
of a suit for accounts. In our opinion, 
in order that a suit can be held to be a 
suit for accounts, the allegations in the 
plaint must indicate that on those allega- 
tions a legal liability to render accounts 
does arise against the defendant. In the 
present case, the averments in the plaint 
do not indicate such a liability, In our 
opinion, the present suit is one challeng- 
ing the right of the Corporation to re- 


cover the amount it demands by way ofj- 


property tax on the two grounds men- 
tioned above and the suit does fall under 


Section 6 (iv) (a) of the Court-fees Act,| _ 


as held by the learned trial Judge. 


5. Mr. Adik for the plaintiff fur- 
ther submits that in any case the trial 
Court was wrong in holding that by the 
present suit the plaintiff seeks to challenge 
the right of the Corporation to recover 
Rs, 1,40,778.74, 


6. In view of the prayer (c) in the 
plaint, we are unable to accept the above 
contention of Mr. Adik, The allegation 
of ` over-payment is obviously inconsis- 
tent with this contention. Mr. Adik now 
states before us that the plaintiff desires 
to confine his claim in the suit to the 
items mentioned in Exh, F to the plaint. 
We see no reason why the plaintiff should 
not be allowed to restrict his claim even 
at this stage. In order to do that, am- 
endment to the plaint would be necessary. 
The trial Court shall allow the plaintiff 
to emend the plaint suitably. We may 
mention here that Mr. Adik has made it 
clear before us that although it was the 
plaintiff's contention that the Corporation 
is over-paid to the extent of Rs. 5,511.05, 
the plaintiff does not want to pursue that 
claim and desires to restrict his claim to 
Rs, 22,238.81. detailed in Exh. F to the 
plaint. In view of thig statement at the 
Bar made by Mr, Adik for the plaintiff, 
the City Civil Court, Greater’ Bombay, 
wi have jurisdiction to entertain the 
suit. The trial Court shall direct the 
plaintiff to pay the necessary court-fee 
taking into consideration that the suit 
falls under Section 6 (iv) (a) of the 
Court-fees Act and the subject-matter of 
the suit is to be valued at Rs, 22,238.81, 


7. In view of what is stated above 
the trial Court shall reconsider whether 
injunction as prayed for by the Notice 
of Motion, out of which ‘this appeal 


` 


è 
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arises, should be granted in respect of 
the claim in the suit, modified as indicat- 
ed above. 


8. After we dictated the above 
order Mr. Singhavi for the Corporation 
points out that the trial Court has record- 
ed the finding, though incidentally., that 


the suit is barred by limitation in view of - 


‘S. 527 of the Bombay Municipal Corpora- 
tion Act. He submits that since the plain- 
+iff has restricted his.claim so as to bring 
the suit within the jurisdiction of the 
trial Court, the question of limitation can 
properly be- considered. The determina- 
tion of that question does nòt require 
any additional evidence, hence this Court 
itself can considér that question before 
directing the trial Court to proceed with 
the suit, In view of this submission, we 
adjourn the further hearing of the ap- 
peal, 
7th October 1970. 


9. Mr. Singhavi for the defendant 
submits that the present suit is obvious- 
dy ‘barred by limitation in view of S. 527 
of the Bombay .Municipal Corporation 
Act (Bombay Act III of 1888) and ‘in 
ease this Court accepts this con- 
tention. it would not be necessary to send 
down the proceedings to the trial Court 
for disposal of the suit. We have care- 
‘fully considered this contention and we 
‘find that this is not a case where any 
further evidence would be necessary in 
order to decide the question of limita- 
tion. We may also mention here that 
Mr. Adik for the plaintiff did not con- 
tend that this question of limitation re- 
quires any evidence to be led, before it 
could be decided. Mr. Adik for the 
plaintiff invites our attention to para 11 
rof the plaint, which reads thus: ' 


“The plaintiff submits that Section 527 
‘of the Bombay Municipal Act does not 
apply to the facts of the case inasmuch 
as the said notices of demand dated 14th 
March 1968 are ultra vires and illegal 
rand contrary to the provisions of the 
said Act. The plaintiff in any event sub- 
anits that Section 527 of the Bombav 
“Municipal Corporation Act is-illegal and 
ultra vires the Constitution of India as 
it violates the fundamental rights guar- 
anteed to the plaintiff under Ants, 14 and 
19 (1) (f) of the Constitution of India” 


Mr. Adik for the plaintiff did not 
press the constitutional point raised in 
. ‘the above paragraph of the plaint and 

` obviously for good reasons. It is obvious 
that there is no substance in that con- 
ention. Merely because a statute not 
ealing with limitation in’ general pre- 
scribes a special period of limitation dif- 
ferent from the one in the Limitation 
jAct. it does not follow that the provision 
sprescribing the special period of limita- 


‘tion violates Art. 14 of the Constitution,’ 
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much less Art, 19. (1) (Ð thereof. Tr. 
Adik. however, submits that Section ne 
of the Bombay Municipal Corporation Act 
does not apply to the facts of this case, 
because according to the plaintiff the 
notices of demand served by the Bombay 
Municipal Corporation on the plaintiff are 
illegal.. In support of this: contention re- 
liance is placed on the decision of this 
Court in Jalgaon Borough Municipality 
v. Khandesh Spg, and Wvg. Mills Ltd., 
55 Bom LR 65 = (AIR 1953 Bom 204). 
In our opinion, this decision has no ap-, 
plication to the facts of the present case. 
In that case it was held that the Munici- 
pality had no authority to levy the tax 
in respect of which the suit was filed and 
it was on that footing that the question 
whether that suit was within limitation 
arose before the Court. In the present 
case considering the allegations in the 
plaint as a whole, it is abundantly clear 
that the plaint alleges that the notices of 
demand are illegal because the amounts 
claimed by the said notices are not in 
fact due from the plaintiff, since the 
plaintiff claims exemption in respect of 
items mentioned in Exh. F to the plaint 


‘and with regard to the rest he alleges 


that he has already paid amounts which 
amply cover the claim made by the said 
notices of demand. There’ is no allega- 
tion in the plaint that the Corporation 
had no authority to levy property tax, all 
that the plaintiff alleges is that he is en- 
titled to exemption from paying the pro- 
perty tax in respect of items mentioned 
in Exh. F to the plaint on the 
grounds mentioned therein} Thus the 
plaint alleges not absence of autho- 
rity to levy the tax in question, but 
wrong levy in respect of the same, ignor- 
ing the grounds for exemption claimed 
by the plaintiff. The plaintiff further 
alleges that the Corporation has issued 
notices of demand in respect of the tax 
which he has already paid. These allega- 
tions do not amount to an averment that 
the levy of the tax is unauthorised, What 
the plaintiff alleges, is that the levy 
thereof is wrong in view of some of the 
provisions of the Bombay Municipal Cor- 
poration Act. Mr. Adik points out that 
the plaint alleges that the Corporation 
was not entitled to recover certain 
amount of tax levied in respect of cer- 
tain huts. because according to the plain- 
tiff these huts were at the material time 
not in existence at all. ‘There is nothing 
to show that the Corporation admits that 
at the material time the huts were not 
in existence. Merely because the plain- 
tiff alleges that the huts were not in ex- 
istence at the material time the act- of 
the Corporation in levying ‘the tax and 
issuing notices of demand in that respect 
cannot be said to be unauthorised. Even 
if the plaintiff gucceeds in establishing 
thet the huts did not exist at the mate- 


. tiff there 
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‘rial time. it would only mean that the 
assessment made by the Corporation was 
wrong, but it does not mean that the 
Corporation had no authority to levy the 
particular tax under the statute. -Merely 
because the plaintiff chooses to dispute 
the existence of the huts at a particular 
time, ‘the levy-of tax for the same and 
issuing notices to recover that tax cannot 
Þe held to be unauthorised -acts on the 
part of the Corporation. Mr. Adik further 
points out that some amount of tax is 
„disputed because according to the plain- 
were vacancies. All these 
allegations raise disputed questions of fact 
just to show that the assessment of the 
tax is wrong.. On these 
cannot be said that there is an ‘allegation 
that the tax sought to be recovered is 
illegal in the sense that it is unauthorised, 
the Corporation having no authority to 
levy it, apart from the question of wrong 
assessment thereof. In effect the plaintiff 
claims exemption in respect of certain 
items mentioned in Exh, F to the plaint. 
If the Corporation has the authority to 
levy and recover property tax—(which is 
not disputed by the pleintiff)—assessment 


of such a tax, even if made by wrongly ' 
disputing certain facts on which exemp- ` 


‘tion can be claimed. cannot be held to be 
-unauthorised. nor can steps to recover 
such tax be held to be unauthorised. In 
view of this, we are unable to accept the 
plaintiffs contention that the principle 
laid down by the decision mentioned 


above — 55 Bom LR 65=(AIR 1953 Bom ` 
204) applies to the facts of the present - 


case. - Even on the allegations in the 


plaint the acts of the Corporation com- - 


plained of cannot be said to be un- 


authorised. 


10. The relevant ' dates on the 
question of limitation are: The notices 
of demand which are sought to be çhal- 
lenged by the present suit were served 
on the plaintiff on 14-3-1968 and the 
present suit was filed on 29-4-1969. If 
[the acts of the Bombay ‘Municipal Cor- 
poration complained of in the plaint can- 
not be held to be unauthorised. it is ob- 
vious that Section 527 of the Bombay 
Municipal Corporation Act applies and 
the suit is clearly barred by limitation. 
Accordingly we hold that the present suit. 
is barred by limitation. 


1. We may mention here that 
‚Mr. Adik for the plaintiff did not con- 
tend before us that the question of limi- 
tation cannot considered at this stage. 
particularly in an appeal against the 
order on a notice of motion for injunc- 
tion. 


12. We may also mention here: 


that Mr. Adik for the plaintiff did not 
urge before us that the plaintif is en- 
titled to rely on Section 14 of the Limita- 
tion Act, as was done in the trial Court, 


Laxmi Co-op. Bank .v. Mohan 


allegations it - 


AIR 


to show that the suit is within limitation. 
Mr. ` Adik concedes that the . subject- 
matter of the earlier suit was different 
from that of the present suit. 


13. In the result we allow the ap- ` 
peal, set aside the order passed by Mr. 
Justice Vaidya in appeal from Order 
No. 405 of 1969 and for reasons indicated 
above „we dismiss the plaintiffs suit. The 
plaintiff shall pay the defendant costs 
throughout... The plaintiff shall also pay 
the defendant the costs of the suit in the 
trial Court. The plaintiff - shall pay 
necessary -court-fee on the plaint, as indi~ 
cated above. If the plaintiff fails to pay’ 
the necessary court-fee on the plaint, 
the trial Court shall take steps to recover . 
the same. Order accordingly. 

14, In view of the above order, 
the triel Court shall only see that the 
plaint is amended by plaintiff, as 
indicated above, and shall. recover the 
necessary court-fee from the plaintiff. 
Since we have dismissed the suit. noth 
ing more need be done by the trial Court. 


Order accordingly.. 


AIR 1972 BOMBAY 354 (V 59 C 64) 
BHOLE, J. 
Laxmi Co-operative Bank Ltd., 


The 
Sholapur, Petitioner v. Mohan Govind 
Diwanji and another, Opponents. 


Spl. Civil Appln. No, .2607 of 1967, 
D/- 10-9-1971, to set aside order of Ex- 


tra Asst. J., Sholapur, .D/- 31-7-1967. 


Index Note: (A) Bombay Rents, HoteF 
and Lodging House Rates Control Act 
(57 of 1947). Ss. 13 (1) (g) and 25 — 
“Bona fide” requirement — certain: 
premises were used: for residential pur- 
poses on 19-1-1948 i. e., the date on which: 
the Act came into force and if the land- 
lord requires it for non-residential pur- 
poses his requirement. cannot be said to 
be “bona fide” as it is in contravention 
of Section 25. Civ. R. A. No. 2172 of 
1957, D/- 3-12-1959 (Bom), Followed. 

(Paras 5;.6} 


Brief: Note: (A) Section 13 (1) (g) is. 
not controlled by Section 25 but both 
the sections must be read together,’ In 
considering whether in a particular case 
the alleged requirement of the landlord’ 


‘is reasonable or bona fide the court is 


entitled to take into account whether it 
is not forbidden by any law. (Para 6) 

Index Note: (B) Constitution of 
India, Article. 226 — Patent error of Law: 
— The Court commits a patent error 


‘when it holds that certain premises were 
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not let for non-residential purposes on 
19-1-1948 and at the same timé holds 
that the requirement of the owner (Bank) 
for its occupation is reasonable and bona 
fide when such requirement contravenes 
provisions of Rent Control Act. 
(Para .7) 
Cases Referred: Chronological Paras 
(1959) Civil Revn. Appln. No. 2172 
of 1957, D/- 3-12-1959 (Bom) 6 
AIR 1931 PC 265 = 134 Ind Cas 
321, Arthur Wijetilekha v. Don 
Edmond Ronashinghe DUAS 3 
AIR 1915 PC 1 = 17 Bom LR 455, 
Bombay Cotton Manufacturing Co. 
- Ltd. v. Raja Bahadur Shivlal 


Motilal 3. 


V. B. Rege, for Petitioner; K. J. 
y: 


Abhyankar, for Opponent No. 1. 

ORDER :— The plaintiff, who is the 
owner of the suit house, and whọ wanted 
to evict the defendant, but did not suc- 
ceed is the petitioner here. The respon- 
dent-defendant is occupying a portion on 


the ground floor of the. Plaintiff’s house’ 


as a monthly tenant: on a payment of 


Rs. 20/- as rent. The property is in the - 


city of Sholapur. The petitioner bank 


wanted the premises for the purpose of- 


conducting the business. It therefore re- 
quired the premises reasonably and bona 
fide for its own use and occupation. It, 
therefore, served a notice on the respon- 
dent dated 2-7-1964 demanding the pos- 
session of the premises as well as ar- 
rears of rent till the date of the notice. 
‘The respondent denied the claim of the 
petitioner by a reply to that notice. He, 
‘ however, sent all the arrears, The suit 
. thereafter for possession and mesne pro- 
fits followed. The respondent resisted 
the suit. The trial Court: framed a num- 
ber of issues and found that the respon- 
dent has established that it bona fide re- 
quired the suit premises for its own use 
and occupation and that greater hard- 
ship would be caused to it than the res- 
pondent, if the suit it. dismissed. 
trial Court, however. was of the view. 
that in spite of this the petitioner would 
not be able to recover possession of the 
suit premises because Section 25 of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act “(hereinatfer called 
“Rent Act”) is a hurdle in the way of 
the bank. Under Section 25 a landlord 
shall not use or rermit to be. used for 
non-residential purposes any premises, 
which on the date of the coming into 
operation of the Rent Act were used for 
residential purposes. The date when the 
Rent: Act came into operation is 19-1- 
1948. The trial Court found that the 
suit premises were used for residential 
purposes on 19-1-1948 and, therefore it 
cannot be used for non residential pur- 
poses. Accordingly. therefore. the peti- 
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The. 
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tioners were not entitled to recover the | 
suit premises from the respondent. 


2. The petitioner went in appeal 
to the District Court and the learned 
Extra Assistant Judge, who heard the 
appeal, also found in favour of the peti- 


tioner being .of the view that the peti- 


tioner. required the. premises reasonably 
and bona fide for its awn use and occu- 
pation. But because according to the 
learned Assistant Judge the suit pre- 
mises were not let out for non-residen- 
tial purposes on 19-1-1948, the petitioner 
would not be entitled to recover posses- 
sion of the suit premises. Accordingly, 
therefore, he dismissed the appeal. It is 
this order of the learned Assistant Judge, 
Sholapur, that is sought to be corrected 
by the petitioner. here, 


3. Mr. Rege. the learned advocate 
for the petitioner, contends here that the 


findings of fact as regards the nature of 


occupation on 19-1-1948 is erroneous, be- 
cause of the wrong approach by the 
learned Assistant Judge. During the 
course of the judgment, the learned As- 
sistant Judge considered the evidence of 
Gangadhar Jabde, who was the first 
owner of the suit premises, Janardhan 
Pandit, who had conducted a charitable 
dispensary in the suit premises from 1945 
till 1948 and one Sakharam Chati. who 
had given the evidence as regards alter- 
native accommodation. It is true that ` 
the learned Assistant Judge. while de- 
ciding the nature of occupation on 19-1- 
1948. observed that although these three, 
witnesses had stated that there was a 
charitable dispensary in the suit pre- 
mises yet they should not be believed 
because that they are all interested in 

petitioner; there is hardly any evi- 
dence to show that they were really in- 
terested witnesses. But at the same time 
while deciding the point regarding - the 
necessity of the premises for. personal 
learned Assistant Judge 
in the same breath believed these very 
witnesses. It is true, as contended by 
Mr. Rege the learned advocate for , the 
petitioner that such an approach for re- 
cording a finding of fact is erroneous. 
The witnesses did state that there was a 
charitable dispensary in the suit pre- 
between 1945 and 1948. This 
period would cover 19-1-1948. The 
learned Assistant Judge believed the wit-. 
nesses on one point but did fot believe 
for no reason the very witnesses on other 
connected points. In the absence of any 
evidence whatsoever to show that. on 


.19-1-1948 the nature of occupation was 


residential. the learned Judge held that 
it was residential. . Mr. Rege, therefore, 
argued that the case be remanded back 
because of this patent error. He gave 
another ground for this and that is that 
appellate Court should be slow to dis- 
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believe the oral evidence of witnesses 
when such evidence was believed by the 
trial Court. After all, according to him 
the trial Court has opportunity of see- 
ing the witnesses and also the way they 
give evidence. Therefore when there is 
question of believing the oral evidence, 


the appellate Court should not hastily: 


disbelieve the oral evidence which was 
believed by the trial Court. He relied 
for this on The Bombay Cotton Manu- 
facturing Co. Lid. v. Raja Bahadur Shiv- 
lal Motilal, 17 Bom LR 455 and Arthur 
Wijetilekha v. Don Edmond Ronashinghe. 
AIR 1931 PC: 255. The proposition of 
law as argued by Mr Rege is correct. 
But at the same time the appellate Court 
had always jurisdiction to reassess all 
the evidence as well as the circumstances 
that are on record: If therefore, the ap- 
pellate Court reassesses the evidence, 
which it is entitled to do in appeal, it 
cannot be said to have committed an er- 
ror in law. In my view, therefore, it 
would be difficult for me to correct this 
kind of error of fact, though serious. 
Poen by the learned Assistant 
uage, - 


4. In my view the real point for 
consideration however here is this. Is 
. the learned Assistant Judge as well as 

the trial Judge right when they inde- 
pendently. dealt with the issues: whether 
the petitioner had established that it re- 
quired the premises reasonably and bona 
fide for its own use and occupation; and 
whether the suit premises were let out 
for non-residential purposes on 19-1- 
1948. Both the Courts below held that 
the suit premises were residential pre- 
mises on 19-1-1948 both the lower 
Courts have also answered the question 
about the reasonable and bona fide re- 
quirement of the petitioner in the affir- 
mative. Now Section 13 (1) (g) of the 
Rent Act runs as under: 
, “13. (1) Notwithstanding anything 
contained in ‘this Act but subject to the 
' provisions of Section 15, a landlord shall 


be entitled to recover possession of any. 


premises if the Court is satisfied— 

(g) that the premises are reasonably 
and bona fide- required by the landlord 
for occupation by himself: or'by any per- 
son for whose benefit the premises are 
held or where the landlord is a trustee 
`of a public charitable trust that the pre- 
mises are required for occupation for 
the purpose of the trust or 
It ‘is argued that, Section’ 13 is indepen- 
dent and is not “subject to any of the 
provisions of the Rent Act. because the 
expression . “Notwithstanding anything 
contained in this Act, but subject to the 
provisions of Section 15” is used by the 
legislature and, therefore, it intended to 
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deception. 


A. LR. 


make Section 13 independent of any pro- 
visions in the Act. It cannot, according 
to Mr, Rege, be subject to any provision 
in the Act except Section 15. It is. there- 
fore, argued that Section 13 cannot also 
be subject to Section 25 of the Act. Sec- 
tion 25 of the Rent Act is as follows: 


*25(1) A landlord shall not use or 
permit to bé used for a non-residential, 
purpose any premises which on the date 
of the cdming into operation of this Act 
were used for a residential purpose, (2) 
Any landlord who contravenes the pro- 
visions of sub-section (1) shall on con- 
viction be punishable with imprisonment 
for a term which may extend to three 
months or with fine or with both.” 


It is, therefore, clear that the legislature 
had intended that the landlord shall not 
use or permit to be used for non-residen- 
tial purpose any premises which on 19-1- 
1948 were used for a residential, pur- 
pose. If, therefore. the premises were 
used for a residential purpose on 19-1- 
1948, a landlord is prohibited from’ 


-using the.same for a non-residential pur- 
«pose. 


Section. 25 also provides a penalty. 
Any landlord who contravenes Sec. 25 (1) 
is punishable with fine ọr with imprison- 
ment extending ta three months. 


5. ` The point, therefore. that ari- 
ses here for consideration is whether the 
words ‘bona fide’ in Sec, 13 (1) (g) can 
be interpreted with Section 25 at the back 
of our mind. Words ‘bona fide’ have been 
interpreted to mean in good faith, ‘bona 
fide’ also means ‘honestly’ as distinguish- 
ed from bad faith or without fraud or 
A question of bona fides is ~ 
a question of fact and, therefore, the 
Court is entitled to look to every rele- 
vant fact or circumstance affecting the 
landlord’s possession. “Bona fide ` te- 
quired” would also mean genuinely and 
honestly required. -To reach this con- 
clusion this Court must be satisfied about 
the reality of the claim made by the 
landlord, Now it is true that bona fide 
and reasonable requirements include re- 
quirements for business as well as for 
residence: But if the premises were us- 
ed for residential purposes on 19-1-1948 
and.if the landlord requires it for non- 
residential purposes, by an application 
(sic) can his requirement be said to be 
a reasonable requirement in view of the 
provisions of Section 25? Can it be said 
to be also a bona fide requirement in 
view of Section 25? It is true that Sec- 
tion 13 seems to be a self-contained sec- 
thon and would not be subject to any 
other provisions in the Act. But at the 
same time:the Court will naturally have 
to consider bona fide and reasonable re~ 
quirement of the landlord in view of the 
provisions of Section 25. If he is not 
entitled to change the user because he 
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has not fulfilled a particular condition 
will he be still said to require the premi- 
ses bona fide and reasonably? Jt appears 
to me that even though the expression 
“notwithstanding anything contained in 
this Act but subject to the provisions of 
Sec. 15” is used in Section 13 yet when 
we have to give a finding on the “bona 
fide and reasonable requirement”, we will 
also have to consider the reasonable and 
bona fide requirement after also reading 
the provisions of Section 25, 


6. I am supported in this view of 
mine by the decision of Tarkunde, J. in 
Civil Revn, Appln. 2172 of 1957. decid- 
ed on 3-12-1959 (Bom). 
thon as the one before me arose before 
him and according to him Section 25 and 
Section 13 of the Act are not mutually 
exclusive. There being. no conflict be- 
tween Section 13 (1) (g) and Section 25 
of the Rent Act, there was no question 
of one section governing the other. Tar- 
kunde. J. hag observed during the course 
of his judgment that in considering whe- 
ther in a particular case the alleged re- 
quirement of the landlord is reasonable 
or bona fide; 
_ titled to take into account whether the 
requirement alleged and. proved by the 
landlord is not forbidden by any ‘law. 
According to him if a landlord desires 
to use the premises contrary to the penal 
provisions in Section 25 this Court will 
not regard such requirement as either 
reasonable or bona fide. This means in 
his view Section 13 (1) (g) is not con- 


trolled by Section 25, but both the pro- 


visions have to be read together. He 
then. continues and says “reading these 
provisions together it follows that where 


the landlord claims that he requires the. 


premises contrary to the limitations im- 


Bosed by Section 25 the Court will not ` 


hold that he has fulfilled the require- 
ment of Section 13 (1) (g)” with ad aes 
II agree with this view of Tarkunde, J 





T. Now, therefore, it cannot be 
held that the suit premises were not let 
for non-residential purposes on 19-1-1948 
and at the same time held that the bank’s 
requirement for the purpose of its oc- 
cupation is reasonable and bona fide. It 
appears to me that this is a manifest and 
patent error of law on the face of the 
proceedings, It therefore appears to me 
that the approach by the trial Court as 
well as by the learned Assistant Judge 
to the issues is erroneous. The findings; 


therefore, in consequence of this errone- ` 


ous approach are manifestly improper. 
It is better and proper therefore to re- 
mand the record and proceedings of this 
tase back to the District Court. Shola- 
pur for correcting this manifest, error. 
If need be a fresh hearing be given to 
the parties before passing the final judg- 
ment according to law. 
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A similar ques- ` 


the Court is certainly en-- 


India his permanent home, 


Bom. 357 


8 Petition allowed. Rule 
absolute. No order as to costs, 
Case remanded. 


made 
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KOTVAL, C, J. AND VAIDYA, J. 

Kekhasarag Sorabji Irani, Petitioner 
v. The State of Meharashtra and others. 
Opponents, 

‘Special Civil Appln. No, 1554 of 
1968, DL 30-7-1971. 

Index Note:— (A) Cri. P. C. (1898), 
Sections 435 and 438 — Issue of domicile 
and nationality certificate — Procedure 
for cancellation in case it is wrongly or 
illegally issued — Government cannot 
issue executive instructions for its can- 
cellation. 


Brief Note: (A) Issuing of a domi- 
cile and nationality certificate, which 
consists of important legal evidence of 
nationality, citizenship and domicile of 
a person, is a judicial function. There 
is no provision of law under which exe- 
cutive instructiong can be given by the 
Government to the District Magistrate or 
the Magistrate concerned to cancel the 
certificate without even hearing the per- 
son affected. Even if the Government 
was of the opinion that the certificate 
had been wrongly or illegally issued by 
the Taluka Magistrate who was an exe- 
cutive Magistrate the District Magistrate 


‘ought to have been asked to exercise the 


powers under Section*435, Criminal P. C. 
by calling the papers and in case he was 
satisfied that the certificate was wrong- 
ly or illegally issued, to make a report 
under Section 438, Criminal P. C. There- 
fore, the instructions issued by the Gov- 
ernment to the District Magistrate to | 
cancel the certificate of the petitioner 
were totally unwarranted. (Para 16) 


Index. Note:— (B) -Constitution of 
India, Art, 5 (a) and (c) — Essentials of 
citizenship under the Article — Domicile. 


Brief Note: (B) The petitioner was 
not only born in India, brought up in 
India, educated in India, but after he 
attained majority, he served in the 
ordnarice fatcory and started a business 
of his own in Sholapur in 1947 meking 
His wife 
was also permanently residing in India. 
He had never left India after his birth. 

Held that at the commencement of 
the Constitution i.e. on November 26, 
1949. the petitioner was domiciled in 
India... Even assuming that his domicile 
of origin was Persia or Iran, as his 
father and mother hailed from Iran, 
in law he acquired, a domicile of choice 

in India prior to the commencement of 


IP/JP/F397/72/KSB 
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the Constitution. 
of India under Article 5 as he was born 
in the territory of India and he had 
been ordinarily residing in the territory 
of India for not less than five years im- 
mediately preceding the commencement. 
(Paras 20, 21) 
Index Note:— (C) Citizenship Rules 
(1956), R. 30 — Acquisition of foreign 
citizenship — Exclusive jurisdiction of 
Centra] Government. a 


_ Brief Note: (C) In the case of a 
citizen of India within Art. 5 of the 
Constitution it is only the Central Gov- 
ernment which has jtrisdiction to decide 
whether he has acquifed foreign citizen- 
ship. This question has to be decided by 
the Central Gover t as provided by 
Rule 30 of the Rules framed under the 
Citizenship Act, 1955. Unless the Cen- 
tral Government decides this question, 
such a person cannot be treated as a 
- foreigner and. cannot be deported from 


the territories of India} AIR 1971 SC 
"1382, Relied on. - (Para 24) 
Cases Referred: Chronological 


Paras 

eign aes ee 1971 Cri LJ . 
i . . State o ttar Pradesh v. ` 

_ Rahmatullah ' : : 24 

AIR 1956 Bom 729 = 58 Bom LR 
825. Michael Anthony Rodrigues 
v. State of Bombay 5 

AIR 1955 SC 36 = (1955) 1 SCR 
697, Central- Bank of India Ltd. 


v., Ram Narain 
(1892) 3 Ch 180 = 67 LT 689 


20 


20 


Craignish v., Craignish 20 


(1858) 7 HLC 124 = 28 LJ Ch 396 
Whicker v. Hume i fae 20 


„A. A. Peerbhoy with A. N. Salik 
Petitioner; S., N, Naik ‘i/b. M/s. Little 
and Co, Attorneys, for Opponents, 


. VAIDYA J.:— The petition 

khasarao Sorabji Irani was born in Bor 
E. in the. year 1922. His father Sorabji 
Kekobad Irani came to Índia from Persia 
in the year 1902 to assist his sister in 
the business of running a restaurant in 
Bombay., , Sorabji married in 1913 the 
petitioner's mother Goharbai in Bombay. 
He continued his business in Bombay 
and settled down in India and never 
went back to his country of origin or 
went out to any other country till his 
death in the Sassoon Hospital at Poona. 


When Sorabji died etiti 
msaths old, » the petitioner was 7 


ed at Poona and 


Pering in the 
ege. In 1944. he obtained a diplo i 
Mechanica] Engineering from the Col. 
lege of . There- 

= worked in the am- 
munition factory at Kirkee. first as a 


K, S. Irani v. State (Vaidya J.) 
He became a citizen 


e petitioner was educat- 


A.I. R. 


supervisor trainee from May 1944 to 
November 1944, and then as supervisor B 
grade in Material Estimate Office from 
December 1944 to March 1946. ` 


2. In 1947 the petitioner settled . 
down in Sholapur. He has been running a 


- general store and restaurant at: Sholapur 


since that date till now. On October 19, 
1949, he married one Banu Rashid. Banu 
Rashid is an Indian citizen born in India 
in 1932 and her parents were also domi- 
ciled in India. The petitioner resided in 
India since his birth. He never went 
out of India. -The petitioner, therefore, 
claims to be a citizen of India under 
Article 5 of the Constitution of India. 
He continued to enjoy all the rights of 
the citizens of India including the right 
to vote, oe 


3. However, the petitioner is 
being harassed from the year 1960 by 
police officers in the office of the District 
Superintendent of Police at Sholapur and 
other authorities: of the Government of 
Maharashtra, The harasament began in 
the year’ 1960 when one Sub-Inspector 
Joshi approached him and told him that 


‘as he was Irani, he should register him- 


self and his wife as foreigners. The 
petitioner protested. He told S. I. Joshi 


‘that he was not an Iranian national but 


an Indian citizen by birth. He also told. 
him that his wife was also an Indian 
citizen, that his name “Irani” was only . 


a surname and had nothing to do with. ~ 


his nationality or domicile. The Sub- 


‘ Inspector, however, told him that he and 


his wife must fill in the forms of regis- 
tration under Registration of Foreigners 
Rules and that if he did not do so. he 
would be prosecuted and expelled from 
India. He also assured him that if he 
filled in the forms, nothing would happen 
to him. The petitioner, therefore, filled 
up from A under the Registration of 


Foreigners Rules, 1939.. Even in that 
form, against the column “present 
nationality”, he mentioned ‘Indian’. 


Against the column “previous nationa- 
lity. if any” he mentioned “Ni¥’. This 
form was filled in by him on January 
5, 1960; and similar forms were also filled . 
in at that time by the wife of the peti- 
tioner and his mother Goharbai. In the 
form filled in by Goharbai, her nationality 
was mentioned as Iranian because she 
wrongly believed that as she was born 
in Iran, she was Iranian national end had 
also obtained as Iranian passport, 

4. Nothing happened till April 10, 
1961 when in pursuance of a letter ad- 


- dressed by the District Superintendent 


of Police. Sholapur a residentia] permit 
was issued to the petitioner stating :— 

“As you are not in possession of- 
valid national passport, you have been 
permitted to stay in India for three 
months, i.e. until 10-7-1961.” f 
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It was also stated.in the letter that the 
petitioner should get a valid passport 
from his Consul in India~ before the 


above date. A similar letter and residen- 


tial permit were: received by the peti- 
tioner’s wife. The petitioner then ap- 
‘proached the office of the District Supe- 
rintendent of Police and met oe Sub- 
Inspector. Padgaonkar and told him that 
the. said residential permits were illegal- 
ty and wrongly issued to the petitioner 
and his wife notwithstanding that they 
were Indian- citizens, S. I. Padgaonkar 
advised the petitioner to apply for natu- 
ralization under Section 6 (1) of the Citi- 
zenship Act read with Rule 17 (1) of the 
Citizenship Rules. Acting on the advice 
of 5, I. Padgaonkar, the petitioner filled 
in form No. XII 
Rule 17 (1). Even in that form, how- 
ever, he stated that he- was an Indian 
citizen by birth. A similar form was 


filled in by his wife. The two forms were. 


forwarded to the Secretary, Ministry of 


Home Affairs, Government of India, New, 


Delhi through the Collector of Sholapur. 
‘On August 18, 1961, the Additional Col- 
lector. Sholapur returned the forms to 
the: petitioner directing him to send the 
same directly to the Government of. India. 
The petitioner. therefore. sent the two 
forms directly to the Secretary Ministry 
-of Home Affairs, Government..of India, 
New, Delhi. The Government-of India 
returned the forms with a remark that 
as: the affidavits in support of the two 
forms did not bear the same date. ` The 
forms were returned, Nothing happen- 
æd thereafter till the year 1964. 
; 5. On July +18, 1964, the District 
Superintendent. of Police, Sholapur once 
again called upon the petitioner to ob- 
tain a passport and apply for extension 
of time of his stay in India. The peti- 
tioner, who had not consulted any lawyer 
or taken any legal advice till this stage, 
thought it necessary to take legal advice. 
He. was advised then that as he was an 
Indian Citizen, he had not to apply under 
Section 6 (1) of the Citizenship Act. He 
also wrote a letter to the Assistant Sec- 
retary, General Administration Depart- 
ment Government of Maharashtra, Bom- 
bay on September 24, 1964 submitting 
hat the residential permits were wrongly 
and illegally issued to him in the past 
and that he ` should be treated as an 
Indian citizen as he was always an Indian 
citizen. The petitioner was directed by 
a letter dated December 30, 1964 by the 


District Superintendent of Police to give. 


particulars about himself and his- wife 
claiming to be aunts under the Con- 
stitution in answer to the questionnaire 
sent to him. In that reply the petitioner’s 
father’s nationality was described as “Not 
known but domiciled in India”. . 


6. Notwithstanding this, however, 


or July 15, 1965, the District .Superin- 
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prescribed under _ 
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tendent- of Police, Sholenur informed the 
petitioner that the Government of Maha- 
rashtra had. not considered the. request 
of the petitioner to be treated as an 
Indian citizen for the reason that the 
details about the father of the petitioner 
were not known. The petitioner then 
sent a letter to the Government of 
Maharashtra on September 27. 1965 giv- 
ing all the details about himself and his 
father and the circumstances in which . 
he and his wife had filled up previously 
certain forms, That letter runs as 


follows:— 
“68. Railway Lines, 
Sholapur. 
Dated: 27-9-1965 


r. K. S. Irani, ; ` 
ce "Railway Lines, 
Sholapur, : 


ecu 


To : 

The Under Secretary,’ 

The Govt. of Maharashtra, 

General Administration Deparineni 

Sachivalaya. > 

Bombay. 

Subject: Request for grant of Indian 
3 citizenship, 

Sir, 

I sent an application on 24-9-1964 
to Your Honour for grant of Indian citi- 
zenship to me. I had stated in that ap- 
plication that I was born in Bombay in 


‘the year 1922 and educated, in Engineer- 


ing College, Poona. I have given all 
the details about myself and parents in 
that application. I and my wife being 
Indian citizens, it was not necessary for 
me and my wife to get registered as 
Indian Nationals, when we are .already 
Indian citizens. But when the District 
Superintendent of Police, Sholapur inti- 
mated to my mother, my wife and myself 
in 1961 to get registered as Iranian 
Nationals, we got ourselves, by misunder- 
standing. so registered 


When I sent my application dated 
24-9-1964 referred to above, I had ‘sent 


certificates and forms duly filled in along 


with’ the application. I have received a 
letter No, 79/TP/937/SB of 1965 dated 15th 


* July 1965 from the District Superintend- 


ent of Police. Sholapur that my applica- 
tion dated 24-9-1964 referred to above 
to the General and Administration De~ 
partment, Government of Maharashtra 
could not be considered for the reasons 
stated in the D, S. P's letter dated 15th 
July 1965 referred to above. 

It appears grant of Indian citizénship 
has been withheld from me and my. wife 
mainly because the authorities require 
additional information about my father. 

My father, late Sorabji Kaikobad 
Trani came to India from Iran in about 
1902, when he was 17 or 18 years old. He 
was called to India for assisting in Hotel 


* 
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business by his eldest sister, who was 
staying in Bombay and who is-not living 
now. My father’s younger sister Gulbai 
Home Driver. aged about 70 is at present 
staying at Poona in Camp area. She has 
been staying in Poona since childhood. 

My’ father died in 1922 in Sassoon 
Hospital, Poona, when I was 7 months 
old. My parents were married in India 
in about 1913 and I was born in 1922. 
My father never went back to Iran, after 
he came to ‘India in 1902. 


My father’s sister Gulbai Home Driver 
who is staying in Camp area gave me 
the above information about my father. 

I feel assured that the information 
supplied above will satisfy Your Honour 
that impediments in the way of grant of 
Indian citizenship to myself and my wife 
as mentioned in the letter dated 15th 
July 1965 of the D. S, P., Sholapur re- 
ferred to above can very well be remov- 
ed and early orders may be passed in my 
ease and that of my wife regarding the 
grant of Indian citizenship. 

Since, as stated in the D. S. Ps 
letter dated 15th July 1965 my wife’s 
case depends upon my claim to Indian 
domicile, this application may be treated 
as one on behalf of myself and my wife. 

I request that Your Honour will give 
an early and favourable decision in the 
matter. 

I beg to remain, 
Sir, f 
Yours most obedient servant, 
Sd/- K. S, Irani.” 

Surprisingly, the Government of Maha- 
rashtra rejected the request of the peti- 
tioner to be treated as a citizen of India; 
and the petitioner was informed about 
this decision by the District Superinten- 
dent of Police on April 21, 1968. The 
petitioner asked the Government of Maha- 
rashtra by his letter dated April 28, 1966 
to furnish him the reasons as to why he 
y not being treated as the citizen of 
Indi p 


7. The petitioner also tried to 
know more about his citizenship and was 
. advised that he should obtain a domicile 


certificate and the certificate of citizen-" 


ship from the taluka Magistrate, North 
Sholapur: Accordingly, he obtained a 
domicile certificate on July -8. 1966 which 
runs as follows:— 
“No, II-MAG-129/66- 
Sholapur 8-7-66. 
CERTIFICATE OF AGE, NATIONALITY, 
; DOMICILE, ETC. 
(Issued by Authorities in the State 
of Maharashtra) 
On submission of the proof noted 
low:— 
It is hereby certified thet Shri 
Kekhasarao Sorabji Irani was born on 
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-birth that he belongs to 


ALLE. . 


the 19th day of April in the year one 
thousand nine hundred and twenty two 
only at Bombay Taluka Bombay District - 
Bombay in the State of Maharashtra ° 
within the territory of India or of Maha- 
rashtra thet he is a CITIZEN OF INDIA 
that he is domiciled in the State of Maha~ 
rashtra (add, if necessary) by reason of 
community 


Particulars of Proof submitted. 

A Answers given by the applicant 
on the form of questionnaire pre- 
scribed. 

B Birth certificate issued by ‘the 
Public Vaccination Medical Practi- 
tioner. Bombay, 

C Affidavits or Declaration of by the 
applicant. 

D Other proof certificate of Birth 
Registry from Asstt. Health Of- 
cer, .Greater Bombay Municipa? 

- Corporation, Public Health Depart« 


ment, 
Dated at Sholapur this 8th day of 


Parshi., 


July 1966, 
(Seal of the 
Taluka Executive 
Magistrate, 
Sholapur.) l 
ooo Sd/- 8/7 ‘ 
Taluka POOE Magistrate, 
North Sholapur”. 


It is clear from the certificate that the 
Taluka Magistrate gave the certificate 
after considering .the answers given by 
the petitioner in the form of question- 
naire prescribed for obtaining the domi- 
cile certificate, birth certificate issued bẹ 
the Public Vaccination Practitioner, Bom= 
bay, affidavits made by the petitioner ang 
the certificate of birth registry from As- 
sistant Health Officer,- Greater Bombay.. 


8 | Though he obtained this certi~ 
ficate. the petitioner’s troubles did. nog 
end. He received from the District 
Superintendent of Police a letter on 
August 19, 1967, more than a year after 
he obtained the aforesaid domicile certi- 
ficate. The letter soundg rather curious, 
The letter stated:— 


“I have the honour to inform you 
that the Government desire whether you 
and your wife are still interested in 
acquiring Indian citizenship. If so, you 
are requested. to apply afresh as your old 
application is out-dated”, 


By his letter dated August 30, 1967, the 
petitioner replied that as the petitioner 
and his wife were Indian citizens, there 
was no necessity for them to make any 
application for citizenship. 


9. In spite of this, on March 26, 
1968, the petitioner received a letter from 
the District Magistrate, Sholapur galling 
upon the petitioner to attend his office~on 


. if, 
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March 28,1968 “to receive instructions in 
ing an application for grant of a cer- 
tificate of naturalization under S., 6 (1) of 
the Citizenship Act and in “producing the 
requisite documents along with the said 
application”. The petitioner did not 
attend the office. He sent a letter on 
April 26, 1968 reiterating that he was al- 
Teady an Indian citizen; and he could not 
be compelled to apply for naturaliza- 
tion, bringing to the attention of the Dis- 
trict Magistrate the fact that he had al- 
ready obtained certificate of age, nationa- 
lity and domicile, a copy of which was 


forwarded to the District Magistrate along. 


with the letter. 


` 10. It is strange, however, that 
instead of accepting the certificate, the 
authorities took the extraordinary step 


. of trying to take back the certificate of 


domicile ‘issued by the Taluka Magistrate 
from the possession of the petitioner. so 
that he should be prohibited from making 
use of the said document as evidence of 
his status. The Tahsildar., North Shola- 
pur, who is also the Taluka Magistrate, 
North Sholapur, by his letter dated...April 
1968 called upon the petitioner to attend 
his office with the certificate of nationa- 
lity and domicile dated Julv 8, 1966. At 
this stage, the petitioner apprehended that 
there was a sinister move to deprive him 
of his certificate of nationality and domi- 
cile. He contacted his legal advisers at 
Bombay. They advised him not to pro- 
duce the certificate of domicile before the 
Taluka Magistrate. On July 5, 1968. the 
Tahsildar wrote a further letter which 
Bat ere — 


No, O. P. L-M-68 


Sholapur, 
5-7-88, 
To 
Shri K. S Irani. 
Sholapur. 
From 
Tahsildar, 
Sholapur. 
Sir, 


You have not produced’ domicile 
Se upto 16th May 1968 as promis- 
ed by you on 8th May 1968. You are 
therefore requested to produce the same 
on or before ‘the 10th July 1968. You 


are therefore informed that if you fail 


to do so severe action will be taken 
against you and as per Government Rules 
domicile certificate will be taken back 
‘from you, 

Sd/- 


Tahsildar. South Sholapur”. 


11. On receipt of this letter, the 
petitioner filed the above petition in this 
Court on July 30, 1968 under Art, 226 
of the Constitution of Indla submitting 
that he was being harassed unnecessa- 
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. was established 


Yrs, Y-ld] | pom, gor 


rily by the Police and the Government 
authorities from 1960 onwards. 


12. In the petition, after setting 
out the facts mentioned hereinabove, he 


‘contended that having regard to the facts- 


of birth and subsequent life of the peti- 
tioner, his status as a citizen of India 
under Art, 5 of the Constitution of India 
beyond a shadow of 
doubt: He submitted that he was domis 
ciled in India at the time of the com- 
mencement of the Constitution having 
been born in India in 1922 and having 
been brought up in India, educated im 
India and carrying on business perman- 
ently and living permanently in India. 
He also submitted that his conduct in 
filling up the forms under the Registra- 
tion of Foreigners Rules and under Sec- 
tion 6 of the Citizenship Act was not 
voluntary and was as a result of illegal 
pressure and threat by ‘the police officers, 
that even in these forms, he had men- 
tioned the true fact, viz., that his nationa- 
lity was Indian and hence his status as a 
citizen of India, was not affected by 
filling up those forms. He, however, ap- 
prehended that the authorities including 
respondent No, 1, the State of Maha- 
rashtra, respondent No, 2 the District 
Superintendent of Police, Sholapur and 
respondent No. 3, the Taluka Magistrate, 


North Sholapur, Sholapur were contem- 


plating immediate action which would be 
inconsistent with his status aa an Indian 
citizen, He alleged in the petition that his 
fundamental rights as a citizen of India 
were in jeopardy due to the threatened 
action on the part of the respondents. 
He, therefore, prayed that is should be 
declared that he is a citizen of India an 
entitled to all the protection and, rights 
guaranteed to- the citizen of India under 
the Constitution of India. He also prayed 
for an order restraining respondent No. 1, 
the State of Maharashtra, respondent 
No, 2, the District Superintendent of 
Police, and respondent No. 3, the Taluka 
Magistrate. North Sholapur. Sholapur 


-from deporting the petitioner out of India 


and/or forcing him to take passport of 
any foreign country and/or taking any 
action which may be inconsistent with 
the constitutional status of the petitioner 
as a citizen of India. He prayed for a 
further injunction restraining the res- 
pondents from calling upon the petitioner 
to surrender the certificate of nationality: 
and domicile given to him 


13. The petition was admitted by 
this Court on August 14, 1968. The res- 
pondents did not care to file any affidavit 
in reply to the petition till January 23, 
1970. On that day, however, respondent 
No. 3, the Taluka Magistrate, who was 
also the Assistant Electoral Registration. 
Officer, Sholapur City South Assembly 
Constituency, Sholapur. called upon the 
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petitioner to show cause why the objec- 
tion to the inclusion of his name in the 
electoral roll should not be accepted. The 
objection was on the ground that the 
petitioner was not a citizen of India. The 
petitioner then wrote a letter informing 
respondent No. 3 that the above: petition 
‘was pending in this Court; and as the 
petitioner had exercised his franchise at 


all the general elections previously. he’ 


should not be deprived of his franchise 
illegally. -He reiterated that he was a 
citizen of India at the commencement of 
the Constitution of India and he was pro- 
tected by Art. 5 of the Constitution of 

India. In spite of this reply. the name 
of the petitioner was deleted from the 
electoral list. He, therefore. filed Civil 
application No, 348 of 1971 alleging that 
respondent No 3 had committed con- 
_ tempt of this Court in omitting the peti- 
tioner’s name from the list, 

14, It was not before June 21, 
-1971 that the respondent filed their affi- 
davit in reply to resist the petition. On 
that day. the Under Secretary to Gov- 
ernment of Maharashtra, General. Admin- 


istration Department filed an affidavit in. 


reply vaguely denying the allegations 
made by the petitioner with regard to 
his birth; education, upbringing occupa- 
tion and living in India and calling upon 
the petitioner to produce all the’ rele- 
vant papers without making any serious 
attempt to repel anv of: the. submissions 
made by the petitioner under Art. 5 ‘of 
the Constitution: of India: Notwithstand- 
ing the specific allegations against Sub- 
Inspector Joshi and Sub-Inspector Pad- 
gaonkar, the respondents did not care to 
file any affidavit of those officers. The 
Under Secretary filed the affidavit in 
reply merely denying the allegations 
made’ without stating on. what basis he 
was denying those allegations, The Under 
Secretary. who did not claim any per- 
‘s6nal knowledge about the. facts alleged 
in the petition, filed the affidavit in reply 
- stating that the allegations were “not ad- 
“mitted” and yet, he relied merely on the 
forms filled up by the petitioner and his 
wife under Section. 8 (1) of the Citizen- 
ship Act, 1955 and the Registration of 
Foreigners Rules. He also relied on cer- 
tain directions to cancel the eaid certi- 
ficate issued to the Taluka Executive 
Magistrate. In paragraph' 4 of his affi- 
-davit in reply. he said:— . 

“The Superintendent of, Police report- 
ed to the Collector in his letter dated 9th 
October 1967 that ` the applicants were 
born and brought up in India and there 
was nothing adverse against them and 
that he had no objection to consider the 
request of.the applicants. The Superin- 
tendent of Police obtained fresh applica- 
tions from the applicants and submitted 
them to the Government together with 
a fresh report. The Government on re- 
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ron of the said report vide their letter `` 


n G., A. D, No, CTZ(N) 49/61 dated 1-2- 
1968, requested the District Magistrate. to 
ask the applicants to apply for naturali- 
zation in Form I of the Citizenship 
Rules, 1956 to the Government of Maha- 
rashtra with requisite information and 
documents. It was pointed out in the 
said letter that the domicile and citi- 
zenship certificate obtained by the peti- 
tionér from the Talukg Executive’ Magis- 
trate North Sholapur were quite incor- 
rect and the Taluka Executive Magistrate 
was directed to cancel the said certi-` 
ficate”. - 
In paragraph 26, however, he stated: 

“I however say that the District 
Magistrate, Sholapur directed the Taluka 


` Executive Magistrate to cancel the certi- 


ficate of domicile issued by him to the 
petitioner for the reason that the peti- 
tioner was an Iranian nationa] and was 
registered as a foreigner”, 

The respondents have not cared to place 
before the Court the so-called directions 
issued by the District Magistrate to the 


. Taluka Executive Magistrate. 


15. Mr. Naik, who appeared for 
the respondents, produced before us a 
file from the Sachivalaya, which showed 
that the Under Secretary. General Ad- 
ministration Department, had informed 
the District Magistrate. that it was not 
correct on the part of. the Taluka Magis- 
rate to have issued a certificate of domi- 
cile and nationality to the petitioner; and 
the District Magistrate was advised: “The 
said certificate may be cancelled immedia- 
tely under intimation to Government. 
The circumstances under which the said 
certificate was issued may also be ex- 
plained”. Mr, Naik relying on this letter 
argued that in pursuance of these direc- 
tions. the District Magistrate must have. 
issued instructions or directions to the 
Taluka Magistrate; arid accordingly, the 
Taluka Magistrate called upon the peti- 
tioner to return the domicile certificate. 
The Under Secretary has submitted in the- 
affidavit that the domicile certificate issu- 
ed by the Taluka Magistrate was invalid 
because the petitioner and his wife had 
applied under Section 6 (1) of the Citi- . 
zenship Act and were registered under 
the Registration of Foreigners Rules in 
the Office of the District Superintendent 
of Police at Sholapur. He has further 
submitted in the affidavit in reply that 
because the petitioner “who been re- . 
gistered as an Iranian national and has 
refused to comply. with the request made 
by the Government of Maharashtra to 
put in an application for naturalization 
under Section 6 of the Citizenship Act”, 
he was ‘not entitled to any relief prayed. 
for in the petition. 


16. At the. outest, it is necessary 
to observe that we are amazed at the 
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by the petitioner since 1960 have been 
dealt with by the Police Department and 
‘by the General Administration Depart- 
ment of the Government of Maharashtra. 
It is shacking to see that by executive in- 
structions, directions are given-by the 
General Administration Department to 
the District Magistrate to cancel a certi- 
ficate of domicile issued by a Taluka 
agisrtate. Issuing of a domicile and 
ationality certificate, which consists of 
important legal evidence of nationality, 
itizenship end domicile of a person, is 
ta judicial function. If at all there was 
something wrong with the certificate, the 
(District Magistrate ought to have been 
asked to call for the papers and see whe- 
ther the order was properly passed under 
Section 435 of the Criminal P., C.; and if 
jthe. District Magistrate was satisfied that 
‘the certificate was wrongly or illegally 
issued, he ought to have made a report 
to. _this ‘Court under Section 438 of the 










tioner, to cancel the certificate; and the 
‘aluka -Magistrate proceeded to call upon 


in a most extraordinary manner. It is 
n these circumstances-that the petitioner, 
who claims to be a citizen of India and 
about whose citizenship we have no doubt 
whatsoever, 
petition before us about the callous 
manner in which he was being deprived 
of-his certificate of domicile and nationa- 
lity by officers, who are admittedly acting 
under the Government of Maharashtra in 
‘the General Administration Department 
as Stated by the Under Secretary in his 
affidavit in reply. We asked’ Mr. Naik 
to: point out any provision of law under 
which such ee ies be given 
by the Government - the District 
Magistrate or to the Taluke Magistrate. 
He had to concede there was none. 


17. The next question is whether 
the fact (1) that the petitioner and his 
wife. filled up forms under the Registra- 
tion of Foreigners Rules; (2) that they 
’ further filled forms under the Citizenship 
Act, 1955; (3) that the petitioner’s mother 
claimed to be an Iranian national and 
obtained an Iranian passport; and (4) that 
the. petitioner refused to apply for 
naturalization on the ground that he was 
already a citizen of India, are grounds 
on which the. petitioner could be con- 
sidered as a foreigner. 


18. The petitioner claims citizen- 


ship under Art, 5 of. the Constitution of. 


India which runs as follows: - 


K. S. Irani y. State (Vaidya J.) 
manner in which the submissions made . 


the. petitioner to give back the certificate’ 


was compelled to file this: 


- commencement of the Constitution, 
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“At the commencement of this Con- 
stitution, every person who has his domi- 


- cile in the territory of India and 


(a) who was born in the toriory of 
dia; or 


(b) either of whose T A was born 
in the territory of India; or 

(c) who has been ordinarily resident 
in the territory of India for not less than 
five years immediately preceding such 
ae DoR shall be a citizen of 
India”. 


The petitioner claims to be a citizen both 
under clause (a) and clause (c) of Art. 5 
ashe was born in the territory of India 
in 1922. as stated above; and after he 
attained his majority, he made India his 
permanent home; and, therefore, his domi- 
cile was in the territory of India. It is 
also his contention that he has been ordi- 
narily resident in the territory of India 
for not less than 5 years immediately 


“preceding the commencement of the Con- 


stitution. 
19. As stated above, the affidavit 
in reply merely challenged the petitioner 


to produce all the relevant documents. 


There is no effective denial of the facts 
alleged in the petition. At the hearing 
of the petition, the Counsel for the peti- 
tioner produced before us for perusal the 
petitioner’s birth - certificate, his school 
certificate, the diploma of engineering 
given to him by the Engineering College 
at Poona and other documents referred 
to in the petition. The documents fully 
supported the averments made in the 
petition. His father died when he was 
only 7 months old. It is clear from the 
facts stated above that even his father 
had. come to India to settle down per- 
manently in India. Perhaps, his domicile 
was also India, as there is no evidence 
whatsoever before us to show that he 
ever went back to Iran after he. once 
came to India to manage the- restaurant 
of his sister. The mere fact that the 
petitioner's mother described herself as 
an [ranian or obtained an Iranian pass- 
port would not change the domicile of 
the father of the petitioner. Apart from 


- that, the petitioner was not only born 


in India, brought up in India, educated 
in India, but after he attained majority. 
he served in the ordnance factory and 
started a business of his own in Sholapur 
in 1947 making India his Pan mi 
home. His wife was also permanent] 
residing ‘in India. He had never lett 
India after his birth, 

20. Having regard to the above 
facts. which are not at all effectively or 
properly traversed by the respondents, we 
have no doubt in our mind that at the 
ie, 
on November 26 1949, the petitioner was 
domiciled in India. He became a citizen 
of India under Art, 5 as he was born in 


, 
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the territory of India and he had been 
ordinarily residing in the territory of 
India for not less than five years im- 
mediately preceding ‘the commencement, 
“By domicile,” as remarked by Lord 
Cranworth in Whicker v. Hume. (1858) 7 


' HLC 124 at p. 160. 


“We mean home, the permanent 
home; and if you do not understand your 
permanent home. I am afraid that no 
illustration drawn from ‘foreign writers 
or foreign languages will very much help 


you to it”. 

A more sophisticated definition of 
domicile is that it “is a concep- 
tion of law which, though found- 
ed on circumstances of fact, gives 


to those circumstances an interpretation 
frequently different from that which a 
layman would give to them and it is a 
conception of law employed for the pur- 
pose of establishing a connection for cer- 
tain legal purposes between an individual 
and the legal system of the territory with 
which he either has the closest connec- 
tion in fact or is considered by law so to 
have because of his dependence on some 
other person”. 

The American Law Institute has pro- 
vided a useful definition of- domicile as 
“the place, generally the home. which 
the law assigns a person for certain 
legal purposes”, This Court and the 
Supreme Court have applied the defini- 
tion of domicile given by Mr. Justice 
Chitty in Craignish v. Craignish, (1892) 3 
Ch 180 at p. 192, viz., 

“That place is properly the domicil 
of a person in which his habitation is 
fixed without any present intention of 
removing therefrom”. 

See Central Bank. of India Ltd. v. 
Ram Narain, (1955) 1.SCR 697 = (AIR 
1955 SC 36) and Michael Anthony Rodri- 
gues v. State of Bombay, 58 Bom LR 825 
= (AIR 1956 Bom 729). 

21. Applying any of these defini- 
tions, it is clear from the facts of ‘this 
case relating to the birth, conduct and 
life of the petitioner ‘that he must be 
considered to have had Indian domicile 
prior to the commencement of the Con- 
stitution. His- permanent home was in 
India from his birth and particularly 
from the time he attained his majority. 
Even assuming that his domicile of origin 
was Persia or Iran, as his father and 
mother hailed from Iran. his occupation 
is carried on in India and he and his 
family have been residing in Sholapur 
permanently and hence in law he acquir- 
ed a domicile. of choice'in India prior to 
the commencement of the Constitution. 
The respondents‘ have not been able to 
place any materia] before us which shows 
any present intention of the petitioner of 
removing himself from India or: leaving 
‘the shores of India. 
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22, It is, however, contended by 
Mr, Naik on behalf of the respondents 
that it is not open to the petitioner to 
contend that he was a citizen of India as 
he had signed the forms referred to above 
under the Registration of Foreigners 
Rules and Section 6 (1) of the Citizen- 
ship Act. There is no merit in this con- 
tention, because, as stated above, the 
petitioner has clearly-adumbrated in his 
petition the facts and circumstances in 
which he was made to sign these forms. 
It is also clear from these forms that 
even when signing these forms, he has 
correctly stated that he had no previous 
nationality and he was always from his 
birth an Indian citizen. 


23. Mr. Naik submits that the 
story of the petitioner that he was in- 
duced by coercion and pressure by the 
police officers to sign these forms is 4 
cock and bull story inasmuch as the peti- 
tioner was running a restaurant and store 
at Sholapur and was clever enough to 
get a certificate of nationality and domi- 
cile from the Taluka Magistrate suppres- 
sing these facts. There is no substance 
in this contention, because the petitioner- 
had not suppressed any of the facts. On 
the contrary, when he was oppressed by 
the repeated blunders of the police off- 


. cers in asking him to apply under the 


Citizenship Act and to register himself 
as a foreigner, he took legal advice and 
obtained the certificate of domicile and 
nationality. Even in the forms signed by 
him, as stated above, he described himself 
as a citizen of India. 


24. Moreover, once the facts estas 
blish that he was a-citizen of India under. 
Art, 5 of the Constitution of India, it-is 
now well settled that it is only the Cen- 
tral Government which has jurisdiction 
to decide whether he has acquired foreign 
citizenship. This question has to be} 
decided by the Central Government as 
provided by Rule 30 of the Rules framed 
under the Citizenship Act, 1955. Unless the 
Central Govt, decides this question, such 4 
person cannot be treated as a foreigner] 
and cannot be deported from the terri- 
tories of India. See State of U, P. v, 
Rahamatullah, AIR 1971-SC 1382 in which 
case, Rahmatullah was arrested for over- 
staying in India as a foreigner on July 
11, 1963. On March 6, 1965 he was 
charged by the City Magistrate. Varanasi 
with the commission of an offence puni- 
shable under Section 14 of the Foreigners 
Act, The prosecution alleged that he was 
a Pakistani national and had on April I, 
1965 entered into India on a Pakistani. 
passport dated March 15. 1955 and Indian 
visa dated March 22. 1955 obtained by 
him ag a Pakistani national and even 
after expiry of the.permitted period, he 
was overstaying without a valid passport 
or visa. The accused pleaded in that case 
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that though he had entered India on a 
Pakistani passport, he was not a Pakis- 
tani national. On the contrary; he claim- 
-ed to be an Indian citizen and, therefore, 
rightfully living in India. According to 
him, he had been born in India of Indian 
parents in 1932 and was an Indian citizen 
under the Constitution. The High Couri 


of Allahabad in revision set aside the con- - 


viction ordered by the Magistrate and 
confirmed by the Sessions Judge as the 
High Court found on the facts relating 
to the life and conduct of the accused 
that he was not a foreigner when he en- 
tered India though he had obtained a 
Pakistani passport. The High Court also 
. held that having not entered’ as a for- 
eigner, his case was outside paragraph 7 
of the Foreigners Order, 1948, made 
under Section 3 of the Foreigners Act. 
The order of acquittal passed by the High 
Court was confirmed by the Supreme 
Court after reviewing several authorities 
relating to the question of acquisition of 
foreign citizenship by a citizen of India; 
and the Supreme Court observed:— 


"Tt seems to us to be obvious that till 


the Central Government determined the 
question. of the respondent having 
acquired Pakistan nationality and had 
thereby lost Indian nationality, he could 
not be treated as a foreigner and no penal 
action could be taken against him on the 
basis of his status as a foreigner, being 
a national of Pakistan”. 


In our view, therefore, even in the in- 
stant case, the respondents were acting 
illegally in treating the petitioner as a 
foreigner notwithstanding the clear facts 
of his life and conduct which showed 
that he was a citizen of India. Section 
2 (a) of the Foreigners Act, 1946 defines 
a foreigner as a person who ts not a citi- 
zen of India. Having regard to all the 
{acts and circumstances of the case in- 
eluding the forms relied on by the res- 
pondents, we find that there is nothing 
on the record before us to show that 
the petitioner was not a citizen of India. 


25. We must, therefore, declare 
that the petitioner was a citizen of India 
at the commencement of the Constitution 
of India and continues to be so and is. 


entitled to all the protection and rights. 


guaranteed to a citizen of India under 
the Constitution of India. The respond- 
ents must also, therefore.. be prohibited 
by an injunction from deporting the peti- 
tioner out of India and/or forcing him 
to take passport of any foreign country 
and/or taking any action which may be 
inconsistent with the constitutional status 
of the petitioner as a citizen of India on 
the basis of any of the orders referred to 
in the petition, The petition succeeds. 
Rule absolute. The respondents to pay 
the costs of the petitioner. 
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26. In view of these reliefs grant- . 
ed to the petitioner, the Counsel for the 
petitioner does not press for the reliefs 
prayed for in Civil Application No. 348 
of 1971. Civil Application No, 348 of 
1971, is, therefore, allowed to be with- 
drawn. Or oe 

Order accordingly. 
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P. B. Bhatt and others, Plaintiffs v, 
V. R. Thakkar and’ others, Defendants. 

Suit No. 401 ‘of 1964, D/- 27-7-1971. 

Index Note:— (A) Evidence Act 
(1872), Ss. 91 and 92 — The expression 
“terms” of a contract in S. 91. and the 
corresponding expression in S, 92 have no 
application to a statement contained in a 
writing which is in the nature of a con- © 
dition precedent to the very formation of 
that contract. 


Brief Note:— (A) The expression 
“terms” in Sections 91 and 92 must relate 
to statements, assertions or representa- 
tions contained in a written contract 
which relate to the subject-matter of the 
contract and to something to be done or 
not to be done under the contract. and 
has no application to a provision in the 
nature of condition precedent to the very 
existence or formation of a contract. 
(1908) ILR 31 Mad 45, Rel. on. 

` (Para 2) 


Index Note:— (B) Evidence Act 
(1872). S. 92, Proviso (6) — An extrinsic 
evidence is admissible for the purpose of 
showing the circumstances in which the 
document came to be prepared and ex- 
ecuted with a view to arrive at the true 
effect of the transaction to which the 
document relateg, 


Brief Note:— (B) An extrinsic evi- 


-dence is admissible for the purpose of. 


finding out the meaning of the words 
which have actually been employed, or 
what is the same thing. in order to tran- 
slate the language of the document by 
assigning a d ite meaning to terms 
capable of such explanation with a view 
to arrive at the true effect of the transac- 
tion in question in cases in which the 
words used are such that one might sus- 
pect that they do not convey the inten- 
tion correctly or in other words, there is 
some doubt as to what the words mean 
or how they are to be applied to the cir- 
cumstances of the writer or to the facts 
existing at the time when the document 
was executed. (Para 3} 


_ Even in cases in which the expres- 
Sion used in a written contract is “sub- 
ject to a written contract” or other equi- 
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valent expression, it would be open to 
the Court, and indeed. it would be its 
duty to extract the intention of the par- 
ties-and to see whether there is cogent 
evidence to indicate that the parties in- 
tended a binding contractual obligation 
to come into existence. even before a 
writing was executed. AIR 1969 Bom 
231, Rel. on. (Para 3) 
Cases Referred: Chronological Paras 
` AIR 1969 Bom 231, Belapur Co, Ltd. 


v. Maharashtra State Farming 
Corpn, 

AIR 1923 PC 47 = 50 Ind App 25, 
Harichand v. Govind 


(1908) ILR 31 Mad 45 = 18 Mad 
LJ 1. Venkatasubbiah Chetty v. 
Govindarajulu Naidu 


. M. P. Laud with, A. H. Mehta .and 
M. B. Rele, for Plaintiff; M. H. Shah with 
A, N. Mody, G. A. Thakkar -and A, B. 
Divan. for Defendants Nos. 1 to 5. 


ORDER:— Whilst the first’ plaintiff 
‘was being examined in-chief by Mr, Laud 
and .was deposing to an interview be- 
tween himself and plaintiffs Nos. 2 and 
3 accompanied by a broker named Nara- 
yandas Budhwani and the first defend- 
ant and one Chandrakant Thakore, he de- 
posed to the terms which were offered 
by the first defendant in regard to the 
businesses of Femina Stores and Megh- 
doot Restaurant which were proposed to 
be taken by the Plaintiffs under a con- 
ducting agreement, along with an option 
to purchase the same. The first plain- 
tiff deposed that after: those terms were 
proposed, there was.a discussion which 
went on for about half-an-hour. The 
first plaintiff was then put a question, 
“what happened then?” At that stage 
Mr. Shah on behalf of defendants Nos, 1 


„to 5 raised an objection to the. effect- 


. that in view of the plaintiffs’ own case 
in para 7 of the plaint that the agree- 
ment in question had been reduced into 
- writing in the form of annexture ‘A’ to 
the Plaint, no oral evidence could be pet- 
mitted to be given having regard to the 
provisions of Sections 91 and 92 of the 
Indian Evidence Act. I; have heard. coun- 
sel on both: sides at considerable: length 
on that question of admissibility. Mr. 
Laud’s contention on that question was 
twofold. First he contended that S. 91 
barred the leading of oral evidence in 
cases in which a contract had been re- 
duced into writing only in regard to the 
“terms” of that contract, and the state- 
ment contained in the concluding part of 
annexture ‘A’ to the Plaint that: the 
transaction was subject to an agreement 
to conduct-cum-sale being éntered with- 
in a month cannot be said to be a term 
of the contract hetween the parties. Mr. 
Laud pointed out that all the other state- 
ments contained in annexture ‘A’ to the 
plaint were terms of the contract which 
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were in conformity that the oral contract- 
pleaded.in para 6 of the plaint. For that 
purpose, Mr. Laud also relied où Ex- 
planation 3 to Section 91 of the Evi- 
dence Act. The second contention of Mr. 
Laud was that he was in any event en— 
titled to lead oral evidence for the pur— 
pose of showing the circumstances im 


-which the provision relating to the ex- 


ecution of an agreement within a month 
came to be inserted in annexture ‘A’ to 
the plaint under proviso 6 to Section .92 
of the Evidence Act which permits any 
fact to be proved which shows in what 
manner -the language of a document is. 
related to existing facts. 


2. I will now proceed to deal with © 
the first contention of: Mr, Laud. I may 
state at the very -outset that neither 
counsel has cited any authorities before 
Me except authorities in the nature of 
standard works and dictionary to show 
what is the precise legal connotation of 
the expression “terms” in relation to æ. 
contract. Turning first to the plain 
language of Sections 91 and 92 of the 
Evidence Act, in my opinion, when those 
sections refer to the:“terms” of a con- 
tract they necessarily postulate that there 
is a contract in existence, the statements 


` contained in which are in-the nature of 


terms. As a matter of plain language and 
grammatical construction I have, there- 
fore no hesitation.in taking the view that 
the expression “terms” of-a contract in 
Section 91 and the corresponding expres- 
sion in Section 92, have no applicationi 
to a statement contained in a writingr 
which is in the nature of a condition 
precedent to the very formation of that 
contract. It is the contention of Mr. Shah 
himself ‘that the concluding words of 

annexture ‘A’ to the Plaint are in the 
nature of a condition precedent to the 
very formation of the contract, and that 
condition not having been fulfilled, no 
contract ever came into existence.. As 
against that, it is the- case of Mr. Laud 
for the plaintiffs that the statement con— 
tained in the concluding words. of annex— 
ture “A” ig a-mere expression of a desire- 
as to how the transaction was to go through. 

In either view of the matter. therefore, 


‘it cannot be said to be a term of. the 


contract.: In Murray’s English Dictionary 
(1919 edn.) the expression “term” is: 
given as having several meanings some 
of which have relation to the concept 
of a period of time with which we are 
not concerned. One of the meanings 
which however is applicable to the pre- 
sent case is given as “limiting condition”. 
and the plural of the expression ‘“term’” 

is given as having the meaning of con- 
ditions or stipulations limiting what is 
proposed to be granted or done. It is 
then stated that the expression is rare- 
ly used in the singular. and the meaning 
of the expression when used in the singu- 
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lar is stated to be “that which is so re- 
quired or demanded, a condition or pre- 
requisite of something”, The expression 
“terms” in the plural, therefore, means 
according to Murray’s Dictionary. a con- 
dition or stipulation which limits what 
is te be granted or done. and in my opi- 
nien, therefore, it cannot apply to some- 
thing which is'in the nature not of a 
limitation of what is to be done under 
a contract, but of a condition precedent 
ito the-very formation of the contract. In 
distinguishing between “representations” 
and “terms” in relation to a contract, 
Anson on the Principles of the English 
Law of Contract (22nd edn.) at p. 114 
appears to give to the expression “terms” 
the meaning of representation or assur- 
. antes intended to be an integral part of 
the agreement. This again would, in my 
opinion, show that it can have no ap- 


plication to a statement or representa- ' 


tion which is in the nature of a condi- 
- tion precedent to the very formation of 
the contract. On pp. 119-120 Anson 
deals with the distinction in the law 


relating to sale of goods between a condi- . 


tion and a warranty, but that I am 
afraid. is not of much assistance for the 
purpose of ascertaining the meaning of 
the expression “terms” used in Ss. 91 
and 92 of the Indian Evidence Act.'` In 
dealing with the question of classifica- 


tion of terms, Chitty on Contracts (23rd . 


edn.) Vol, I p. 279 para. 595 also deals 
with the distinction between conditions 
and warranties and the statements made 
in that paragraph are, therefore, also not 
of direct assistance for the purpose of 
determining the point of admissibility 
with which I am dealing. This much 
would, however, follow from the way in 


which the: distinction between conditions ` 


and warranties has been dealt with both 
in Anson as well as in Chitty. that the 
expression “terms” connotes both condi- 
tions as well as warranties and that con- 
tracts are normally made up of a num- 
ber of terms. some of which are. regard- 
ed as major or essential terms and are, 
therefore, called conditions, and others 
are regarded as of minor importance and 
therefore, called warranties. From this 
also it would follow that the expression 
“terms” applies to provisions contained 
in contracts which have already -come 


into existence and are legally enforce- . 


able. The proposition that Sections 91 
and 92 are not applicable ło just any- 


thing and everything that is contained . 


in a written contract does not really need 
authority, but if authority ‘were needed 
it is to be found‘ in the decision of a 
Division Bench of the Madras High Court 
in the case of Venkatasubbiah Chetty v. 
Govindarajulu Naidu, (1908) ILR 31 Mad 
45, where it was held that oral evidence 
was admissible to show that the party 

liable on the contract contracted for him- 
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„of a condition precedent to the very exis- 


‘Evidence Act, no 
“oral or documentary, can be admitted to 
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self and as-the agent-of his partners, and 
that such partners are liable ta be sued: 
on the contract though no allusion is- 
made to them in the written contract.. 
In that connection, referring to Ss. 91. 
and 92 of the Indian Evidence Act. it: 
was stated in the Judgment (at p. 47) that 


- the question as. to who the contracting 


parties were was not one of the “terms 
of a contract” within the meaning of those 
sections. I hold that the expression 
“terms” in Ss, 91 and 92 of the Indian} 
Evidence Act must relate to statements, 
assertions or representations contained} 
in a written contract which relate to 
the subject-matter of the contract and 
to something .to be done or not to be 
done under the Contract: and has noj, 


application to a provision in the nature), 





tence or formation of a céntract. On 
that ground alone, therefore. the objec- 
tion raised by Mr. Shah to the admissibi- 
lity of oral evidence for the purpose of 
showing the circumstances in which that 
provision came to be inserted in the 
writing annexture ‘A’ to the plaint must 
be. rejected, and it is really not neces- 
sary for me to deal with the second 
ground which is urged by Mr. Laud to 
repel that objection. I will, however. 
briefly deal with the same also as it 
has been argued at some length. 

3.’ . The real question which arises 
in connection with the same is in regard 
to the scope and application of proviso 6 
to Section 92 of the Evidence Act. It 
has been contended by Mr. Shah on be- 
half of defts. Nos. 1 to 5 that the said 
proviso:must be limited in its applica- 
tion to cases which fall .within one or 
other of the sections of Chapter VI of 
the Evidence Act which follow that pro- 
viso viz. Sections 93 to 98 thereof. The 
scope of Sections 91 to 98 of the Indian: 
Evidence Act, including proviso 6 to Sec- 
tion 92 has been considered by me in 
the case of Belapur Co. Ltd.. v, Maba- 
rashtra State Farming Corporation. ATR. 
1969 Bom 231 in which after considering 


„various authorities on. the point, I have 


summarised the legal position in the 
following terms (para 24) :— 

“The propositions that emerge from: 
a consideration of these authorities om 
the subject are as follows: (1) Cases in 
the English Courts of Chancery have no- 
application to the law of. India as laid 
down in the Evidence Act. (2)-In view 
of the provisions of Section 91 of the - 
extrinsic evidence, 


prove the terms of a contract, grant or 
other disposition of property, except the 
document itself or secondary evidence of 
its contents when admissible under the 
relevant provisions of that Act and the 
court must find out the expressed inten- 
tion of the parties. The fundamental 


~. to Section 92 of the 
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rule of construction | is to ascertain the 
‘intention from the words used in the 
document which is considered to be the 
written declaration of the mind of the 
author, (3) If the words are clear in 
expressing that intention and the langu- 
age applies to existing facts, extrinsic 
evidence ig not admissible for constru- 
ing the deed or for ascertaining the real 
intention of the parties e.g. surrounding 
circumstances cannot be considered with 
_@ view to holding that.a document which 
is on the face of it a sale deed was in- 
tended to operate as a mortgage. (4) If, 
however, the words are such that one 
may suspect that they'do not convey the 
‘intention correctly or in other words, 
there is some doubt as to.what the words 
mean or how they are tobe applied to 
the circumstances of the writer or to 
the facts existing at the time when the 
document was executed, extrinsic evi- 
dence is admissible. both under proviso 
{6) to Section 92 of the Evidence Act as 
well as in English law. In such cases, 
extrinsic evidence is admissible for the 
‘purpose’ of finding out the meaning of the 
words which have actually been em- 
ployed, or what is same thing, in order 
to translate the language of the ‘docu- 
ment by assigning a definite meaning to 
terms capable of such explanation or by 
connecting them with the proper subject- 
matter, or in other words for the pur- 
pose of throwing light on the meaning of 
the words used with a view to arrive at 
the true effect of the transaction to which 
the document relates. The whole object 
in such ‘cases is to place the Court, as 
near as may be, in the position of the 
_ parties to the document. (5) The subse- 
quent conduct of the parties is, however, 
not relevant or admissible for the pur- 
pose of construing a written document. 
(6) If the language employed in the 
«document is ambiguous, the question of 
admissibility or otherwise of extraneous 
evidence would be regulated by the pro- 
visions of Sections 93 to 98 of the Evi- 
dence Act. The plain meaning of the 
word “ambiguous” is, obscure, or of 
double meaning (Concise Oxford Dictio- 
mary). (7) In view of Section 92 of the 
Evidence Act, oral evidence can. in no 
event, be admitted to contradict, vary 
add to or subtract from the terms of the 
document, as far- as the parties to that 
document are concerned.” 

I have also held (page 25) that proviso 6 
Evidence Act is not 
an exception to the rule laid down in 


the main part of the section, as a proviso - 


normally is. but is a substantive provi- 
sion which itself lays down the law re- 
lating to the admissibility of extrinsic 
evidence as an aid to the construction of 
4 document in cases in which it is neces- 
sary to find out how the document is 
related to existing facts. I have further 
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held that it has nothing whatsoever to 
do with the question of contradicting, 
varying, adding to or subtracting from 
the terms of the document with which 
the main part of Section 92 deals. and 
does not take away or qualify anything 
that would, but for that proviso. have 
fallen within the substantive portion of 
that section. The position in regard to 
proviso (6) to Section 92 of the Evidence 
Act in view of what I have held.in Bela- 
pur Co.’s case is that extrinsic evidence 
is admissible under that proviso for the 
purpose of finding out the meaning of 
the words which have actually been em-} 
ployed, or what is the same thing, in 
order to translate the language of the 
document by assigning a definite. mean-}. 
ing to terms capable of such explanation) 
with a view to arrive at the true effect 
of the transaction in question in cases) 
in which the words used are such that 
one might suspect that they do not con- 





applied to the circumstances of the wri- 
ter or to the facts existing at the time} 
when the document was executed. The 
words “subject to an agreement ta con~ 
duct-cum-sale to be entered within a 
month” used in -the concluding part of 
annexure “A” to the plaint in the pre- 
sent case are capable of two possible ~ 
meanings: one that the execution of a 
written agreement within a month was 
a condition’ precedent to the very for- 
mation of the contract: and the other 
that it is. the mere expression of a de- 
sire as to how the transaction was to go > 
through. It is true that in English law , 
the words “subject to a contract in 
writing” or equivalent words have gene- 
rally been construed by courts in Eng- 
land to mean that the agreement is of no 
legal effect until a written document is. 
executed (Chitty on Contracts (23rd Edn.) 
Vol, 1 p. 79, and Anson.on the Principles 
of the English Law on Contract (22nd 
Edn.) pp. 53-54 and Cheshire on the Law 
of Contract (7th Edn.) p. 33). That, how- 
ever, is not an inflexible rule. In fact, 
in. the passage from Cheshire where this. 
point is dealt with, it is ‘stated (at p. 33) 
“Unless there is cogent evidence of a 
contrary intention, the, courts, construe 
these words so as to postpone the. inci- 
dence of liability till a formal document 
has been drawn up and signed,” and (at 
p. 34), “The task of the Courts is to ex- 
tract the intention of the parties both 
from the terms of their correspondence. 
and from the circumstances which sur-. 
round and follow it, and the question of 
interpretation may thus be stated. Is the 
preparation of a further document a 
condition precedent to the creation of @ 
contract or is it an incident in the per- 
formance of an already binding obliga- 
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tion?” Referring to an observation of 
Lord Wright it is further stated in Che- 
shire fat p. 36) that Judges would al- 


ways seek to implement and not to de=, 


feat reasonable expectations though they 
could not invent a contract which the 
parties had been too idle to make for 
tthemselves. It is, therefore, clear that 
the position in English law is that ever 
in cases in which the expression used in 
a written contract is “subject to a writ- 
ten contract” or other equivalent expres- 
sion, it would be open to the court, and 


ithe intention of the parties and to see 
|whether there is cogent evidence to in- 
dicate that the parties intended a bind- 
jing contractual obligation to come’ into 
jJexistence even before a writing was ex- 
dJecuted. It was sought to be contended 
iby Mr. Shah that whatever might be 
ithe position in English law. the powers 
jof the court in that behalf would be 





Council in the case of MHarichand v. 
Govind, AIR 1923 PC 47 where a ques- 
tion very similar to the question ‘which 
arose before me arose before the Privy 
Council. the Plaintiff-purchaser contend- 
ing that the two documents which form- 
ed the foundation of the guit constituted 
a completed contract. and the defendant- 
vendor urging that it was only in the 
nature of a provisional agreement condi- 
‘tional on the preparation of a formal 
document. In the trial court, the defen- 
dant had attempted to tender some oral 
. evidence to show what actually took 
place on the occasion that the parties 
entered into the agreement relied upon 
by the plaintiff, but -the trial judge had 
refused the application in a single sen- 
tence in these words : “I reject that evi- 
dence: irrelevant . and inadmissible”. 
The Privy Council took the view that the 
ruling of the learned trial judge: was 
right and that under Section 92 of the 
Indian Evidence Act the evidence sought 
to be led was rightly rejected. It is 
however, clear from the judgment of 
the Privy Council that that statement in 
the judgment. was based -practically on 
a concession in the course of the argu- 
ment before them for it. has been stated 
{at p. 48, col. 2) that no attempt was 
1972 Bom./24 XII G—19 - 
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indeed, it would be its duty to extract: 
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made on appeal to take exception on bę- 
balf of the defendant to that part of the 
trial judge’s order. It is for that reason 
that with that brief observation, the 
Privy Council did not think it necessary 
to refer further to that point: Under 
these circumstances.- I do not consider 
the decision of. the Privy Council in 
Harichand’s case on which Mr. Shah has 
relied as his “trump card” to be a deci- 
sion on the point which arises before me. 
In the event of my being wrong in the 
view which I have taker above, viz. that 
the statement contained in the conclud- 
ing part of annexure “A” to the plaint 
is not one of the “terms” of the contract 
between the parties, I would still hold 
extrinsic evidence to be admissible under 
proviso (6) to Section 92 of the Indian/ 
Evidence Act for the purpose’ of showing 
the circumstances in which the said writ- 
ing came to be prepared and executed, 
and this statement found place therein, 
with a view to arrive at the true effect 
of.the transaction to which the’ document 
relates. I, therefore, overrule Mr, Shah’s 
objection, `’ 

Order . accordingly. 
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Ganeshrao Kishanrao Deshmukh, Peti- 
tioner v. Devisingh Venkatasingh and 
others, Opponents. 

Special Civil Appln. No. 1727 of 1967, 
D/- 27-7-1971. to set aside order of Offi- 
cer où Spl. Duty Revenue and Forest 
Deaths Sachivalaya, Bombay, D/- ` 2-2- 
1967 - 

Indeg Note: (A) Hyderabad Aboli- 
tion of Inams and Cash Grants Act (8 of 
1955), S. 2-A — The power under Sec- 
tion 2-A to hear appeal cannot be dele- 
gated by thie State Government, 

Brief Note: (A) The function of 
making a quasi-judicial decjsion like the 
one under Section 2-A cannot be dele- 
gated to another person or authority in 
the absence of statutory provision au- 
thorising such delegation. There is no 
provision in Section 2-A which enables 
the Officer on Special Duty to entertain 
appeal. The only authority competent: to 
decide an appeal under Section 2-A (2) is 
the State Government i e, the Minister 
incharge of the department concerned. 


The fact that the Minister has coun- 
tersigned the notes put up by the Offi- 
cer on Special Duty does not necessarily 
mean that he applied his mind indepen-- 
dently to the facts.and contentions as he: 
is required to do in exercise of his power 
to decide the appeal under S., 2-A. Mere~ 
ly- signing below notes or agreeing to ® 
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note put up by a subordinate officer can- 
not be said to be proper or fair or reason- 
able way of deciding the appeal under 
Section 2-A, Spl, C. A. Nos, 1928 to 1932 
of 1966 and 1415 of 1967 (Bom) and Spl. 
C. A, Nos, 812 and 948) of 1968, D/- 8-11- 


1968 (Bom) and Spl, C. A. No. 395 of 


D/- 19-1-1966 (Bom), Followed. 
AS (Paras 9, 10. 11 and: 12) 
Cases Referred: Chronological Paras 
(1968) Spl. Civil Applns. Nos. 812 - 

and 948 of 1966, D/- 8-11-1968 


(Bom) f 
(1967) Spl. Civil Applns. Nos. 1928 to 
1932 of 1966 and 1415 of 1967 


(Bom) a 
(1966) Spl. Civil Appin. No. 395 of 

1965. D/- 19-1-1966- (Bom) 
‘AIR 1951 SC 467 = 1952 SCR 110 

= 1952 Cri LJ 54, Harla v. State 

of Rajasthan ; 11 
AIR 1950 Bom 332 = 52 Bom LR 

421, Tuljansa Janardhansa Pawar 

v. Commr, of Income-tax, Bom- 

bay, South s k 

S. J. Deshpande, for Petitioner; S. P. 

Kurudukar (for No. 1), A. B. Naik, (for 
No. 4) and M. R, Kotwal.. Asst. Goyt. 
Pleader (for No. 6), for Opponents. 


VAIDYA, J.:— This petition under 
Article 227 of the Constitution of India 
ig directed against an order purporting 
to be of the Government of Maharashtra 
¢ommuinicated to the petitioner's Advo- 
cate by an officer-of the Government 
described as the Officer on Special Duty, 
Revenue. and Forest Department in, res- 
pect of an appeal filed by the petitioner 
before the Government of Maharashtra 
under Sec, 2-A of the Hyderabad Abo- 
lition of Inams and Cash Grants Act, 
1954. By the impugned letter dated 
February 3, 1967, the Officer on’ Special 
Duty informed the petitioner’s Advocate 
that the appeal filed by the petitioner 
on July 20, 1964 was disposed of as per 
Government memorandum dated Febru- 
ary 2. 1967 and a note accompanying 
thereto. iw Stas, 

2. The Government memorandum 
dated February 2, 1967 is addressed to 
the Collector of Osmanabad with refer- 
ence to the appeal filed by the petitioner 
and proceeds to decide -the dispute be- 

tween the petitioner and opponents Nos. 

' L and 2 as to whether opponents Nos. 1 

and 2 are Kabiz-e-kadims within the 

meaning of Sec. 2 (1) (e) of the Hydera- 

bad Abolition of Imams‘and Cash Grants 
Act. The memorandum states :— 

“Government has given careful con- 


sideration to the appeal petition and the 


arguments advanced in it. It has also 
examined the arguments which had been 
advanced by the advocates of the parties 
-in the course of the enquiry made into 
the appeal petition by the. officer on spe- 
cial duty at the instance’ of Government. 
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It has perused the written arguments of 
the parties. For the reasons recorded in 


‘the enclosed note, Government considers 


that the appellant has no case and that 
no modification of the Tahsildar’s order 
is called for in so far as the land des- 
cribed as survey number 60 of the vil- 
lage Ashiva is concerned, and that in. 
respect of survey No, 1 of Sankaral it. 
needs io be declared that on 20th July 
1955 as also on 1st July 1960 Rukminibai 
widow of Ramsing was entitled to hold 
it as Kabij-e-kadim along with Kishan- 
sing Pitambersing and Umraosing and 
that the shares of the three holders in: 
the lands were as under, etc. ete.” f 
The memorandum is signed “by order 

and in the name of the Governor of 
Maharashtra” by the Officer on Special 
Duty, Revenue and Forest Department. - 


3. The accompanying note is @ 
lengthy note. It gives the checkered his- 
tory of the litigation between the peti- 
tioner and opponents Nos. 1 and 2 since 
1897 and the various proteedings before 
the High Court of Hyderabed and other 
authorities in the former Hyderabad 
State and the Revenue Tribunal and this 
Court. It summarises the arguments of 
the Advocates for the parties, who ap-. 


peared and argued personally and also 


gave written arguments. There is noth- 
ing'in the note to indicate as to who pre+ 
pared the note, but.it is not disputed that 
this note was prepared by the Officer om 
Special Duty, who heard the Advocates: 
for the parties and’ recorded the writtem - 
a. and other materials before 


__4 The said order. memorandum: 
and the note together are challenged: in 
the above petition inter alia on the 
ground that the deciding authority under 
Section 2-A of the Hyderabad Abolition 
of Inams and Cash Grants Act was the 
Minister.. Revenue Department of the 
Government of Maharashtra and he had 
not heard the parties before deciding the 
matter; and further that the hearing of 
the appeal by the Officer on Special Duty 
in the Revenue and Forest Department 
was incompetent because he was not the 
State Government, who alone could de- 
cide an appeal under Section 2-A of the 
Hyderabad Abolition of Inams and Cash 
Grants Act, ; 

5. As this contention must succe- 
ed, it is not necessary for disposal of this 
petition to set out any other ground or 
the history of the litigation, which un- 
fortunately commenced in 1897 when 
Balabai, the predecessor-in-title of the 
petitioner died. It is enough only to 
point out-that the dispute had once come 
to this High Court at the instance of op- 
ponents Nos. 1, 2 and another as peti- 
tioners;- and on July 31. 1962 in that 
matter,'which was Special Civil Applica- 
tion No. 1461: of -1961. Chainani, C, J., 
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and K. K, Desai, J., modified an order 
of the Revenue Tribunal with the follow- 
ing observations: - ` ` : 


"It is not disputed that the lands `` 


vested in Government after the Hydera- 
bad Abolition of Inams and Cash Grants 
Act came into force. The case of the 
first and third petitioners is that they are 
entitled to the grant of the lands under 
Section 6, as they were Kabiz-e-Kadims. 
Mr. Gupte has invited our attention to 
the judgment of the Judge of the Paigah 
Committee delivered. on 13-6-1347 Fasli 
in which there are some observations 
that the ancestors of the first and third 
petitioners .were in possession. of the 
lands even in the lifetime of Balabai. .It 
is not known on what evidence these ob- 
servations were made, Mr. Gandhi who 
appears for the opponent, does not ad- 
mit that the family of the first and third 
petitioners was in possession of the lands 
before they were assumed under Gov- 
ernment management. He has contend- 
ed that even assuming that the peti- 
tioners’ family was then. in possession of 
the lands, their rights, if any, came to 
an end when the lands were taken 
charge of by Government and that -as 
- the petitioners: subsequently took lease 


from Government they cannot now claim . 


any rights against the opponent. He has 
contended that the petitioners cannot, 
therefore, claim to be -Kabiz-e-kadim. 
The question whether the petitioners are 
Kabiz-e-kadim and whether they are 
consequently entitled to the grant of the 
lands as occupants is. therefore, a. dis- 
puted question, which ‘can only be de- 
cided after proper enquiry. Such an en- 
quiry has been directed by the Revenue 
Tribunal. We are informed that the offi- 
cer competent to hold this enquiry is the 
Deputy Collector. We direct that the 
Deputy Collector should hold a full and 
detailed enquiry in the matter, He 
should allow both the parties to lead 
evidence and thereafter dispose of the 
' matter as expeditiously as may be pos- 
sible without paying any regard to the 
status of any party.” : 
We are told that this Court had to direct 
the authoritięs not to have any regard to 


the status of any of the parties as there ` 


were some allegations with regard to the 
status of opponent No, 1 at that time. 


Thereafter the Deputy Collector sent_it. 


to the legally -authorized officer to de- 
cide the. question under Section 2-A viz. 
the Tahsildar, Taluka Ausa in District 
Osmanabad. who by his order dated 
May 5, 1964 decided the dispute in fav- 
our of opponents Nos, 1 and 2 holding 
that opponent Nò. 1-was the Kabiz-e- 
kadim of survey No. 60 of village Ashiva 
and opponent No, 2 was the Kabiz-e- 
kadim of survey No, 1 at Sankral: Feel- 
ing aggrieved by the said decision, the 
petitioner carried the appeal to the State 
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. which is referred to above. 
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Government under Section 2-A of the” 
Hyderabad Abolition of Inams and Cash- 
Grants Act. . 
6. Now. it is not disputed that, ine 
connection with the said appeal. it was 
only the Officer on Special Duty. who 
heard the. arguments of Advocates for the 
parties on Nov. 23 and 24,.1965, in the 
course of what he has chosen to describe 
as “an enquiry” in paragraph 6 of the 
note accompanying the memorandum, 
y Under Sec- 
tion 2-A (1) if any question arises. whe- 
ther any person is a Kabiz-e-kadim, per- 
manent tenant or tenant, the State Gov- 
ernment or an officer authorized -by the 
Government shal] decide the question. 
Where any question is decided by ‘an 
officer so authorized by the State Gov- 
ernment, any person aggrieved by such 
decision may file an appeal to the State 
Government under Section 2-A (2). ‘The 


Government has not produced any noti- 


fication authorizing the Officer on Spe- 
cial Duty, Revenue and Forest Depart- 
ment to hear an appeal or to hold any 
‘inquiry’. There is. also nothing in Sec- 
tion 2-A (2) which enables the Govern- 
ment to authorise any such officer to 
hear the appeal against the decision “of 
a Tahsildar, who . admittedly was the 
officer authorized to decide the question 
within the meaning. of Section 2-A (1). 
7. It is a fundamental principle 
of administration of justice in civilized 
societies where rule of.law is respected 
that normally the person or authority, 
who has to decide a question affecting 
rights and liberties of persons, must give 
a reasonable and fair opportunity to the 
parties concerned of ‘being heard by that 
authority. Ordinarily none should be 
condemned or prejudiced unheard. It is 
not disputed that under the rules of 
business framed under the Constitution 
of India, the ‘State Government’ means 
in practice the Minister in charge of the 
department concerned. There is nothing 
in the orders annexed to the petition to 
show that the Minister in charge of the 
Revenue Department at the relevant 
time. who was concerned with the- matter 
for the time being, had anything to do 
with the appeal. Mr. Kotwal, the learn- 
ed Assistant Government Pleader, how- 
ever, produced before us for our perusal 
the: file relating to the matter in the 
Sachivalaya at Bombay and pointed out 
that. the then Minister for Revenue had 
signed helow the ‘signatures of the Offi- 
cer on Special Duty on the various notes 
put up in the file including the final note- 
deciding the appeal and the memorandum 
disposing . of the appeal which was put 
up to him for his approval. It is true 
that the then Minister for Revenue “De- 
partment signed on January 29, 1967 the 
proposal for communicating the order as 
the Government memo kept for his 
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approval; and it is only thereafter that 
it appears that the Officer on Special 
Duty wrote the impugned letter dated 
February 3, 1967 and forwarded the 
memorandum dated February 2, 1967. It 
is also true that the memorandum, as 


[Prs, 7-9] 


stated above, refers to the perusal of the’ 


written arguments addressed by the Ad- 

‘ vocates for the parties.. But it is difficult 
for us to belive that the -written argu- 
ments and the oral arguments of - the 
‘Advocates addressed to the Officer on 
Special Duty on November 23 and 24 of 
1965 could have had any influence on 
the mind of the deciding Minister who 
passed the final orders. according to the 
file, on January 29, 1967. 


8. The duty of the appellate au- 
thorities to apply the mind independent- 
ly to the contentions of the parties, after 
giving a reasonable opportunity to the 
parties to be heard, has: been emphasized 
by Courts in India in many decisions, For 
instance, in Tuljansa Janardhansa Pawar 
v. The Commissioner of Income-tax, -Bom- 
bay South, 52 Bom LR 421 = (AIR 1950 
Bom 332) Chagle, C. J. and Téndol- 
kar, J., pointed out at. p. 423 

“When an authority upon Shots 
judicial functions are conferred has to 
decide or hear- case or an .appeal, he 


can only do so provided' he has heard all- 


parties which.are likely to be affected by. 
the order which he is going to make. It is 
a fundamental’ principle of natural ius- 
tice that no Judge or mo’ person ` upon 
whom judicial powers are conferred can 
come to a judicial or a quasi-judicial 
decision without hearing all parties who 
are to be affected by his decision, and 
we must always assume that the Legisle- 
ture who has knowledge. of judicial prin- 
ciples and rules of natural justice im- 
pliedly, if not expressly, incorporate these 
rules whenever they confer judicial func- 
tions upon a person or an authority. If 
these rules of natural justice are to be 
excluded, then. we must find in the sta- 
tute an express provision to that effect”. 
This Court has decided in a number of 
matters arising from the decisions in 
` r circumstances under Section 2-A 
` of the Hyderabad Aholition of Inams and 
Cash Grants Act that the Minister decid- 
ing the appeal should give a hearing to 
the parties in these matters. In special 
civil applns. Nos, 1928 to 1932-of 1966 
and 1415 of 1967 (Bom) decided by 
- Abhyankar -and Madon, ' JJ., it was ob- 
served :— 


“We may also mention that it'is not 
clear from the record as to which person 
actually disposed of- the appeals, Under 
the law an appeal lies to the State. Gov- 
ernment; but the matter seems to have 
been dealt with and the arguments heard 
by an Officer on Special Duty. Whether 
that oier on, Special Duty had the 
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powers to dispose of~ appeals or the 
matter had to be decided ultimately by 
the Minister or sorne other officer, is not ` 
clear from the record: If it so happens 
that the arguments were heard by one 
authority while the power to dispose of 
the appeal vested in some other autho- 
rity, say, the Minister,- then the appel- 
late order will also suffer from a serious 
defect. We are unable to find how the 
appeals were disposed of on the material 
placed before us” 
In another judgment in spécial civil ap- 
plications Nos, 812 and 948 of 1966 (Bom) 
decided by Abhyankar and Madon, ` JJ., 
on November 8. 1968. they observed: 

"Tt is said that the ultimate decision 
of the appeal is given by the Minister in 
charge. Thus, the authority deciding the 


appeal on .behalf of the State Govern- 


ment is the Minister in charge. Further, 
according to the State, the arguments in 
support of the appeal are heard by the 
Special Officer, in this case Mr, Ranade. 
We are unable to understand how an au- 
thority empowered to decide the Appeal 
can decide the matter when the argu- 
ments in support of the order or chal- 
lenging the order are heard by some 
other authority or person. To ensure. 
proper disposal of any appeal the autho~ 
rity empowered to decide the matter 
must itself hear the rival contentions of 
the parties in respect of the matter re- 
quired to be adjudicated. On this ground 


also, theréfore, the order in. appeal suf- 


fers from serious defects of procedure 


which cannot possibly be permitted”. 


Again in ‘special civil application No. 395 
of 1965 (Bom), Tarkunde and Gokhale, JJ.. 
observed on January 19:.1966 :— 

“It appears that the appeal under 
Section 2-A was heard by the Officer on 
Special Duty. and Section 2-A provides 


-that any question, ag to whether any 


person is a’ tenant or not shall be de- 
cided by the’ State Government or an 
Officer authorised by the Government 
eens The` question, therefore, when 
it arises, would havė to be decided either 
by the ` Minister “concerned or by the 
Secretary of. the Revenue Department so 
as to comply with the ‘requirements of 
Section 2-A”, 

9. It ig a well established princi- 
Dle of law that the function of making a 
quasi-judicial decision like the one under 
Section 2-A cannot be delegated to an- 
other person or a rity in the absence 
of statutory provision authorizing. such 
delegation. There is no provision in 


- Section 2-A which enabled the Officer). 


on Special Duty in the present case to 
hold what he described as an ‘enquiry’. 
The only authority competent to decide 
an appeal under Section 2-A (2) is the 
State Government. The State Govern- 
ment could not delegate the power to 
the -Cfficer an Special Duty. 
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10. It may ‘be that in the absence 
of any statutory requirement the Minis- 
ter was free to determine his own proce- 
dure reasonably. But that would not en- 
title him to delegate the power of hear- 
ing the parties to a subordinate Officer 
like the Officer on Special Duty in the 
Revenue and Forest Department. It is 
impossible to believe that the arguments, 
which admittedly were addressed to the 
Officer on Special Duty in November 
1965, could have had any influence on 
the Minister, who actually decided . the 
appeal in January 1967, as stated above. 
The fact that he hes countersigned the 
notes put up by the Officer on Special 
Duty does not ER mean that he 
applied his mind independently to the 
facts and contentions as he is required 
to do in exercise of his power to decide 
the appeal under Section 2-A. Merely 
signing below notes or agreeing to a note 
put up by a subordinate officer cannot be 
said to be a proper or fair or reasonable 
way of deciding an appeal under. Sec- 
tion 2-A, There is nothing in the orders. 
annexed to the petition before us or in 
the file produced by Mr. Kotwal for our. 
perusal to indicate that the Minister’ him- 
self had actually applied his mind to the 

facts and contentions involved in the case. 
11. In view of this position, the 
above petition was adjourned twice to 
enable the Government to file an affidavit 
in reply repelling the allegations of non- 
application of mind on the part of the 
deciding Minister made by the petitioner 
and to meet the contention of the peti- 
tioner. that the Minister. who decided the 
matter, had not heard him. In spite of 
these adjournments, however, no affi- 
divit in reply has been filed. It must be, 
therefore, presumed that the contention 
raised by the petitioner is correct, There 
is nothing before us to’ show that the 
Minister had personally applied his mind 
to the oral or written arguments of the 
parties or to the various ‘contentions rais- 
ed by the parties. Hearing of. the par- 
ties by the Officer -on Special Duty was 
not hearing by the Minister. Parties 
were, therefore. denied a reasonable op- 
portunity of being heard by the Minis- 





ter deciding the appeal. What has hap-- 


pened in this case attracts the following 
observations made by. Vivian Bose. J., in 
Harla v. The State of Rajasthan, 
SCR 110 at p. 113 = (AIR 1951 SC 467): 

“The thought that.a decision reached 
in the secret recesses of a chamber to 
which the public have no access and to 
which even their accredited representa- 
tives have mo access and of which they 
ean normally know nothing. can never- 
theless affect their lives, liberty and pro- 
perty by the mere passing of a Resolu- 
tion without anything more is abhorrent 
to civilised man. 
ence.” 


L. M. Joshi v. K. M. Parikh 


1952 © 


_and Lodging 
(57 of 1947), S. 12 (2) — Notice demand- 


It shocks his consci- - 
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With respect, the above remarks made 
regarding -a secret Government Resolu- 
tion may, in the facts and circumstances 
of this case, be applied to the memoran- 
dum disposing of the eppeal and the note 
appended thereto as there is nothing on 


the record to indicate the process by 


which the Minister decided the appeal. 


12. Now, Section 2-A confers 
large powers on the State Government 
and the officers authorized by the State 
Government to decide (1) whether any 
land is an inam; (2) whether any inam 
is held. with or without, conditions of 
service; (3) whether any inam is a com- 
munity service inam. or watan; (4) whe- 
ther a commutation settlement in respect 
of any watan bas or has not been ef- 
fected; (5) whether any land held as 
inam is or is not alienable without the 
permission of the competent authority; 
or (6) whether any person is a Kabiz-e- 
kadim, permanent tenant or tenant, These 
are all, more often than not, complicated 
questions of facts as well as law. In the 
instant case, the facts are further com- 
plicated by the protracted and hotly con- 
tested litigation before the various au- 
thorities in the former Hyderabad State 
and in this State, The legality of the 
various orders passed in favour of the 
petitioner and against opponents Nos. 1 
and 2 had to be considered very eare- 
fully by the deciding authority. We find 
nothing in the record before us to indi- 
cate that the Minister who was the decid- 
ing authority had applied his mind to 
any of. these aspects of the case, 


13. In view of this conclusion, the 
order communicated by the Officer on 
Special Duty on February 3. 1967 and 
the memorandum dated February 2, 1967 
referred to above must be quashed and 
the matter. should be remitted to the 
Government for disposing of the appeal 


‘in accordance with the law and the ob- 


servations made hereinabove. Rule ab- 
solute. No order as to costs. 


Rule made absolute. 
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BHOLE, J. i 

Lalshankar Mulji Joshi, Petitioner v. 
Kantilal Mohanlal Parikh and another, 
Respondents, 

Special Civil Appln. No. 3015 of 1967, 
D/- 14-10-1971, to set aside order of 4th 
Extra Asstt. J., Poona, D/- ean 

ae Note:— Bombay Rents, Hotel 

i House Rates Conta Act 


ing arrears of rent and to quit the pre- 
mises — Validity — Mere fact that by 
mistake or oversight the landlord had 
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demanded the rent for the month for 
which it was not due, would not make 
the notice invalid. C. A. No, 387 of 
- 1964, D/- 5-4-1966 (SC), Followed — (X- 
Ref :— Transfer of Property Act (1882), 
Section 106). _ (Para 6) 
Cases Referred: Chronological Paras 
C. A. No. 387 of 1964, D/- 5-4-1966 
(SC), Raghunath Ravji Dande- 
kar v. Anant Narayan Apte 


K. J. Abhyankar, for Petitioner. 


“ ORDER :— This is a landlord's peti- 
tion; challenging the order passed by the 
Extra Assistant Judge, Poona. 
pondent is a tenant of the suit premises 
- belonging to the petitioner at a rent of 
Rs, 17/- per month. Because he was in 
arrears of rént for more than six months, 
. therefore the petitioner: had to serve a 
notice on the respondent. The notice 
` was dated 17-8-1965 and the respondent 
was. asked (to quit by, 30-9-1965. -The 
petitioner claimed a sum of Rs, 176-90 p. 


As- the notice was not complied. the suit. 


was: filed claiming arrears of rent and 
possession on. three grounds, the first be- 
ing arrears of rent for more than six 


months, the second was that the suit. 


premises were required for persona] use 
-by the landlord and the third was that 
the. respondent-tenant was keeping the 
premises locked and had not been using 
them, - 

2. The trial Court framed a num- 
ber. of issues on the pleadings of the 
parties and held that the petitioner had 
‘established that the respondent was. a 
defaulter for a period of six months ‘or 
more.. He was of the view that the 
tenancy of the respondent-tenant was 
validly terminated under Section 106 of 
the. Transfer of Property Act. though not 
under Section 12 (2) of the Bombay Rent 
Act. Accordingly, therefore, ` the trial 
Court dismissed the petitioner’s suit for 


possession, but passed a decree’ for ar- 


rears of rent. Against’ this decree the 
landlord went in appeal: 


3. Thé appellate Court considered 


Several issues and foynd that the notice 
served by the petitioner is not valid, the 
demand therein being excessive, Ac- 
cording to him, the. notice being invalid, 
the: tenant cannot be said to be not ready 
and willing to pay the arrears of rent 
accrued due upto the date of the notice. 
He; therefore, did not consider as to 
whether the respondént’ was or was. not 
in. arrears of rent for a period of more 
. ‘than six months on the date of the notice 

of demand issued on 17-8-1965 and whe- 

ther he was not ready and’ willing to 
pay the arrears of rent., `. 


the. petitioner on the issue regard- 
ing’ the bona fide ‘requirement 
the petitioner as also the issue regarding 
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The res-' 


4. The trial Court decided against | 
by” 


A.L B. 


the respondent not using the premises .- 


and ‘keeping them locked. These find- 
ings of the trial Court were confirmed 
by the appellate Court. who dismissed 
the appeal with costs. This order of the 
learned Assistant Judge, Poona, ‘is now. 
challenged here by the. petitioner-land- : 


lord, 


5. It is argued by Mr, Abhyan- 
kar, learned advocate for the petitioner, . 
that the learned Assistant Judge hag 
committed an error in holding the notice 
invalid. inasmuch as the notice did not 


‘ask for any excessive rent from the 


tenant, “The petitioner-landlord had al- 
ready obtained a decree from the Small’ 
Cause Court, Poona,. for: a sum of 


Rs, 207/- and that the tenant was still 


in arrears of Rs.. 293/-, The-notice men- 
tioned the amount of Rs. 511-90 p. The 
tenant had paid Rs. 335/-. Therefore, the 
petitioner-landlord claimed Rs, 176-90 p. 
by this notice, The notice is dt, 17-8-1965. 
The learned Asstt. Judge while consider- 
ing ‘the. validity of the ‘notice observed 
during the course of his judgment that 
by -the notice of demand the petitioner 
not only . claimed ` rent upto 15-8-1965, 
but also claimed rent due upto 15-9-1965. | 
It is contended by Mr. Abhyankar on 
behalf of the petitioner that this notice 
was proper and legal ince the tenancy - 
was sought to be terminated by the end 
of .15th September 1965. The learned 
Assistant Judge was, however. of the 
view that the demand was: excessive be-- 
cause the rent claimed for the period 
15-8-1965 to 15-9-1965 had not become 
due ‘and: payable to the petitioner-land- 
lord at the time of the said notice of 
demand, -According to him, therefore, 
the demand was not lawful and the res- 
pondent-tenant was’ under no obligation 
to comply with the demand. According 
to the learned Assistant Judge as the 
demand was not lawful, the notice is il- 
legal -and the respondent-tenant cannot” 
be said to be not ready and willing to 
pay the arrears of rent. Now. the point 
here for consideration is whether in the 
facts and circumstances of the case the 
view taken by the learned Assistant 
Judge is correct, ` í 


6. It is now well-settled that a 
liberal construction is put upon a notice 
to quit in order that it should. not be 
defeated by inaccuracies either ‘in the 
description of the premises or the name 
of the tenant or the date of the expiry 
of the notice; and that the test of its 
sufficiency is not what its contents 
would mean to a stranger ignorant of 
all the facts and circumstances touching 
the premises to which the notice pur- 
ports to refer. but what they would mean 
to tenants presumably conversant with 
all those facts and circumstances and the 
mistakes, if any, should not be construed 
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‘With desire to find faults, but they should 
-be construed liberally. In the instant 
case it appears that the petitioner-land- 
lord was under a mistaken belief while 
asking for rent for the period from 15-8- 
1965 to -15-9-1965.. It is not that he 
meant that the rent would not be_ due -to 
him on. 15-9-1965. It may.be that he 
remained under a’ wrong impression and 
thought that he could demand such rent 
since he was terminating the tenancy on 
and from 15-9-1965. In my view, there- 
fore, this appears to be a mistake on the 
part of the petitioner committed while 
giving the notice. The Supreme Court 


in Civil Appeal No. 387-of 1964, decid- . 


ed on 5-4-1966, while considering vali- 
dity of a notice, which demanded Rupees 
7,000/-, when actually, according to the 
Courts below only Rs, 6,900/- were due, 
observed that'they were not able to 
understand how the notice to quit under 
the Transfer of Property Act will be bad 
because of a mistake or over-sight in 
demanding more than was- due under 
Section 12 (2) of the Rent Act. Their 
Lordships held that all that Section 12 (2) 
iof the Rent Act requires is the notice by 
{the lessor for payment of arrears of rent. 
Their Lordships further observed that it 
was true that such a notice shall con- 
tain the figure of the amount due as ar- 
rears of rent, but according to their Lord- 
ships, 
amount specified in the notice, that did 
not, in their opinion, make the notice 
under Section 12 (2) bad or because of 
jthat mistake the notice to quit under the 
Transfer of Property Act bad. 
pears to me that simply because by mis- 
jtake or over-sight the landlord had de- 
jmanded the rent for the month for 
which it was not due, that would cer- 
{tainly not make the notice invalid., The 
view taken by the learried Assistant 
Judge ig therefore not correct. 

7. For the aforesaid reasons 1 set 
aside the decree passed by the learned 
‘Assistant Judge, Poona, remand the re- 
cord and proceedings back for finding on 
two issues which were framed by him 
and disposing of the appeal according to 


law. 
8. Rule made Costs 
` Rule made absolute. 





absolute. 
costs in the cause, 
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WAGLE, J. 

Baban Krishnarao Misal, Petitioner 
vv. Narayan Yeshwant Godse and others, 
Opponents, - 

Special Civil Appln. No. 2076 of 1967, 
D/- 25-8-1971, to set aside order of Maha- 
rashtra Revenue Tribunal, at Kolhapur, 
D/- 31-10-1966, à 


JP/JP/F583/72/GDR 





B. K. Misal v, N. Y. Godse 


if there was a mistake in the. 
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Index Note: (A) Bombay. Tenancy 
and. Agricultural Lands Act, (67 of 1948), 
Section 33-B (4) — Point of time for 
considering whether sub-section (4) ap- 
plies is the date on which the Certificate - 
is, granted — ‘Certificate holder’ — Mean- 
ing. (K-Ref:— S. 33-A (i).) 

_If the landlord attains majority be- 
fore the grant of the certificate although 
-the application under S. 88-C was made 
when he was a minor, he cannot come 
within the category of a minor certifi- 
cate holder and hence he would not be 
governed by Section 33-B (4). The cate- 
‘gory has to be decided on the date when 
the certificate comes into existence, 

(Paras 6 7) 
Cases Referred Chronological Paras 
AIR 1967 Bom 408 = 69 Bom LR. 
383, Parvatibai Ramchandra v. 
Mahadu Tukaram 


M..G. Chaudhary, for Petitioner; 
-A. V. Datar, for Opponents Nos. i, 22, 4 
to 8. : 


` ORDER :— The short point th “ari- 
ses in this petition is whether phe 
tion for possession under Section 33~ 
of the Tenancy Act made by the peti- 
tioner was barred by limitation. - The 
petitioner was a minor when the ap- 
plication under Section 88-C for exemp- 
tion wags made by him on September 31, 
1961. The order that he was entitled to 

a certificate was made on July 31, 1963. 
The birth-date of the, petitioner was 
June 12, 1945 and he-attained majority 
on June 12, 1963. .The certificate was 
in fact issued on August 30. 1963. 


2. In pursuance of the certificate - 
the petitioner served a notice-upon Res~ 
pondents 1 to 8 as required under Sec- 
tion 33-B (3) of the Tenancy Act. There- 
after on.-May 15, 1964 the instant pro- 
ceeding under Section 33-B was initiated. 
On February 23, 1965 this application 
was dismissed on the ground that it was 
barred by limitation. This decision of 
the Tenancy -Aval Karkun was confirmed 
in appeal by the veces Collector and 
in revision by the .M. R. The instant 
petition is filed for Ba the three 
decisions of revenue. forums, 

3. ` Mr, Choudhary appearing for 
the petitioner contended that the start- 
ing -period of limitation under Sec, 33-B ` 


_ for minors as provided for in Sec. 33-B 


(4) is -within one year from the date on 
which the minor attains majority. The 
minor attained majority on June 12. 1963 
and the notice was served and the appli- 
cation under Section 33-B were both 
made within -one year from the date the 
minor attained majority. The.fact that 
the petitioner was a minor when the 
proceedings under Section. 88-C: were 
nap ued, core be disputed, : 
Mr. Choudhary’s contention was 
that ‘ince the application under S, 88-C 


-8786 Bom, [Prs, 4-9] 
was made by the preen ‘petitioner when 
he was a minor, he becomes a minor 
certificate holder when ultimately the 
certificate is granted, This conclusion is 
“irrespective of the fact whether the order 
passed in the application under S. 88-C 
for the grant of the certificate has been 
passed after the minor attains majority. 
According to Mr, Choudhary the final 
order passed in the proceedings under 
S, 88-C relates back to the date when 
the application is made. The applica- 
tion under Section 88-C was made by the 
petitioner on September 11, 1961 when 
he was a minor. If, therefore, this argu~ 


ment is accepted that the last order ré~- 


lates back to the initial making of the 
application, then certainly it could be 
contended that- the person who made an 
application. since he was a minor at the 
date, becomes a minor certificate holder. 
He would then be governed by sub-sec- 
tion (4) of Section 33-C and any appli- 
_ cation made by him within one year of 
his attaining majority, would. be within 
time. 

5. ° However, there is no support 
for the 
Choudhary that, the -document relates 
back to the date of the application under 
_ Section 88-C in case of a minor and al- 
though the certificate in. fact may have 
been granted after he ‘attains majority, 
still he belongs to the category of a 
minor certificate holder. 


6. A certificated ` landlord has 
been described in Section 33-A (i)‘as .“a 
person who holds a certificate issued to 

under sub-section (4) of Sec, 88-C 
RE evens ” The relevant date, therefore, 


fs the grant of the certificate and not the 


making of an application for obtaining 
the certificate.. Unless the certificate 
comes into existence no person can: be 
a holder thereof. The point of time. there- 
fore, for considering whether sub-sec- 
tion (4) of Section 33-B applies is the 
date on which the certificate is granted. 
In the instant case the certificate was 
granted on August 30, 1963. On that 
date the landlord was a major.: Even if 
the date of the order for grant of a certi- 
ficate is taken to be the relevant date, 
then landlord cannot come within the 
category of a minor certificate holder 
for the simple’ reason that before the 
grant of the certificate Me had attained 
majority. 


7. In a litigation it is the duty of 
the party who applies ag a minor to:‘get 
the record corrected immediately upon 
his-attaining majority. Because the peti- 
tioner failed in his duty in not getting 
jhis mame on the record as a major, no 
advantage can be obtained by the said 
person. Since a certificate must be held, 

Ja certificate must be in existence and 
the category, therefore, has got to be 
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contention advanced by Mr.. 


A. I. R. 


decided on the date when the certificat 
could come into existence. In the instanti 
case the certificate could have come into 
existence on or after July:31, 1963. On| 
that date obviously the Petitioner was 
a major, He was, therefore, not a minor 





certificate holder, but he was a major} - 


certificate holder: He would, therefore, f. 
not be governed by Section 33-B (4) of 
the Tenancy Act. 


8 An argument was further ad- 


- vanced by .Mr, Choudhary that there is 


a decision of, this Court which has ex 
tended ‘the meaning of the expression 
“certificated In Parvatibai 
Ramchandra v. - Mahadu Tukaram, 6%. 
Bom LR 383 = (AIR 1967 Bom 428} a 
Division Bench of this Court held that 
the right of a certificated landlord to 
apply under Section 33-B does not lapse 
upon the death of the holder and that 
the same can be exercised within the 


: specified time by -his successor in inte- 


rest. ‘This judgment only shows that 
the right which, the landlord obtains 
under the certificate granted under Sec- 
tion 88-C is a heritable right. The . 
judgment has no bearing on any other 
point. It does not deal with the point 
as to from what time a person should 
be taken as a certificated landlord; whe- 
ther from the date the certificate comes 
into existence or from an earlier date. 
Since I have held that unless the certi- 
ficate comes into existence there cannot 
be a certificated holder, the argument 
based upon the decision in 69 Bom LR 383 
= (AIR 1967 Bom Sd has no applica~ 
tion. 


9. A further argument was ad- 
vanced by Mr. Choudhary that in any 
case as regards Narayan Yeshwant Godse 
(Respondent No. 1) the petitioner’s claim 
should have been allowed. This argu- 
ment was based upon a statement given 
by Respondent No.1 on February 23, 1965 
as. follows: 

“If the possession of the ‘said halt’ 
area in the land which I am doing as a 
tenant is given to the applicant plaintiff, 
I will have no. objection whatsoever. I 
have no grievance remaining about this.” 
Mr, Choudhary’s contention on this point 
was that in respect of the property held by 
Respondent No. 1 as a tenant of S. No, 204 
there should have been an order 
in favour of the petitioner in spite of the 


` fact that his application was held to ‘be 


barred by time. at was urged was 
that- when the tenant admitted the claim 
and expressed his willingness to the pass- 
ing of an order for possession in respect 
of the land which he held, it should have 
been held that the tenant has waived the 
right which he had obtained by rules of 
limitation, Mr. Choudhary’s contention, 
therefore, was that although the peti- 
tioner might not have been given any 
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relief in respect of the property held by 


other tenants, a relief in respect of the. 
land held by Narayan Yeshwant should.. 


mot have been denied to him. The point, 
however, is whether this point was taken 
by him before the 
tor. 
ment of the Deputy Collector 
this point was at all pressed before him 
or even before the Tenancy Aval Kar- 
kun. Had this point been pressed be- 
fore the Tenancy Aval Karkun and the 
Deputy Collector, those two authorities 


might have applied- their mind to it and. 


either upheld or reflected it. .But the 
point cannot, be raised for the first time 
in this Court acting under Art, 227. I. 
therefore, hold that the decisions of the 
revenue forums were correct and no 
interference is mecessary. 

Rule discharged. No order as 


to costs, 
Order accordingly. 
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K. K. DESAI, J. 
` Sohanraj Ganeshmal Shah, Appellant 
v. Gulabrao B. Kate and another. Res- 
pondents, ` 
A. F. O. No. 50 of Pr: D/- 16-4- 
1971 against order of D. Pol, rat J: 
Sr, Divn. at Poona on Exh 4 in Spl. C 
No, 145 of 1969, 
Index Note:— 
O0. 38, Rr. 5, 6 — Scope and applicability 
nan Order for furnishing security for pro- 
ducing property in Court when made. 


Brief Nate:— (A) The application for. 


attachment, before judgment under O. 38, 
R. 5 is in normal circumstances disposed 
of much prior to the hearing of the suit 
in which such application is made. The 


initial order that the Court makes under - 


the aboye Rule 5 ig a directidn to. the 
defendant to furnish security in the sum 
mentioned by the Court as may be suffi- 
cient to satisfy the decree or to appear 
and show cause why the defendant was 
mot bound to do so. The order’of ettach- 
ment is thus initially issued under the 
last part of clause (1) of Rule 5 in the 
above manner, After the order of the 
above nature is made the final hearing 
of the application under Rule 5 takes 
pete in accordance with the provisions 
in Rule 6. (Para. 7) 

Order under Rule 6 confirming the 
attachment and in the alternative giving 
option to the defendant to furnish secu- 
rity can only be made in cases in which 
the Court holds that the defendant wag 
disposing of his properties or removing 
the same. from jurisdiction of Court with 
datent ta defraud and defeat his credi- 
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Deputy Collec- 
I do not: find from the judg- 
that 


(A) Civil P. C. (1908),. 


[Prs, 1-3] Bom, 377: 


tors. ‘The question of the application for 
attachment before judgment is not liable: 
to be once again considered at any sub— 
sequent stage i.e, at the time of making 
the judgment, (Para 7) 

K. J. Abhyankar, for Appellant; J. E: 
Shinde for A. G, Sabnis, for Respondents: 
Nos, 1 and 2. f ` 

JUDGMENT:— This is an appeal on 
behalf of. the original plaintiff from the 
order dated October 22, 1970. dismissing 
the plaintiffs application for attachment 
before judgment and directing that the 
surety Namdeo an Bibave was not- 
liable for payment of the amount due 
to the plaintiff under the surety bond: 
dated July 25, 1969, and that the surety 
stood discharged 

2. Mr. Abhyankar for the plain- 
tiff has contended et the learned Judge 
erred in thinking that the application 
Ex, 4 for an order of attachment before 
judgment had not been already disposed 
of completely by the prior order dated 


-July 24, 1969. and by. the execution of 


the surety bond dated July 25, 1969, in 
pursuance of the above prior order dated: 
July 24, 1969. The impugned order has 
been made on the wrong footing that the 
application Ex, 4 for order of attach-~ 
ment before judgment had still remained 
outstanding for disposal. .The order is 
entirely misconceived and not sustain- 
able. Mr. Shinde for the surety Namdev 
Laxman Bibave has denied these conten- 
tions made by Mr. Abhyankar. He has 
submitted that the application Ex, 4 had 
remained outstanding to be disposed of 
and the finding in the impugned order 
that the defendant had not disposed of 
any of his properties to defraud his credi- 
tors is correct. The application for attach- 
ment before judgment has accordingly 
been rightly dismissed. 

3. In connection with these rival? 
contentions, the following are relevant 
facts:— 

On or about June 17, 1969, the plain- 


“tiff instituted the present suit for re- 


covering Rs, 10,165/-, interest and costs 
from the defendant. By application Ex, # 
filed on June 17, 1969, the plaintiff ap- 
plied for attachment before judgment on 
the ground that the defendant was not 
the owner of any immovable property 
gituated within the jurisdiction of the 
Court and the defendant was involved in 
heavy debts. The defendant had with 
ulterior and fraudulent intention to 
deceive his creditors sold away his Fiat 
motor-car and transferred a truck of his 
ownership in the name of a third party. 
The defendant owned the motor truck 
bearing No. BYL 5937, though he had” 
purchased it in the name of his wife. 
The plaintiff applied for an order of 
attachment before judgment in respect 
ef the above truck. On that application, 
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- . an ex parte order ‘for attachment before 
judgment was ‘issued on June 20. 1969. 
The order directed attachment but stat- 
ed: “Tf the defendant gives solvent. se- 
cumity of Rs. 12,000/-, the attachment 
shall not be made, Notice; pay emergent 
process”. It is. clear that the warrant of 
attachment containing the- above direc- 
tions attaching the above truck was duly 
effected-’ The. defendant thereupon filed 
his say by the affidayit dated July. 24, 

‘ 1969, Ex, 13. - By this affidavit. the de- 
fendant denied the various allegations 
made by the plaintiff in the application 

~Ex. 4. but he stated that without prejus 


dice to these denials he was’ prepared to - 


give an undertaking- not to -sell or dis- 
pose of any of his properties pending the 
hearing. His wife would also. give such 
an undertaking. He, ‘therefore, applied 
for raising of the attachment: and deli- 
very and/or return of .the truck free of 
attachment. 
davit Ex. 13, the trial Court.heard the 


pleaders of the parties,and directed that 
be ‘released' from attachment - 


the truck 
“if the defendant gives solvent security 
for Rs, 12,000/-”. This order. was made 
-on July 24, 1969 and the submission of 
Mr, Abhyankar has been that this is the 
final order whereby the’ plaintiff's ap- 
plication Ex, 4 for attachment before 
judgment was completely: disposed of. 
The effect of the order; was that -attach- 
ment of the truck was confirmed subject, 
‘however to the option given to the de- 
fendant to gét the attachment raised upon 

rnishing golyent security for Rupees 
12,000/-. The defendant: accepted the cor- 
‘rectness of the above order as appears 
from the Nazir’s report and the surety 
‘bond dated July.25, 1969. The Nazir re- 
‘ported that the defendant had produced 
‘surety of. Rs, 12,000/-. : The surety had 
agreed to produce solvency certificate. 
The attachment on the ‘truck stood rais- 
ed. I have no doubt that the truck was 
released from attachment upon execu- 
tion of the surety bond by the. present 
respondent, 

4-5. This bond js dated July 25, 
1969, and the relevant part thereof reads 
as follows:— 

"xxx I do hereby enter into 
an.agreement with the Hon’ble Court that 
should the defendant fail to act upto' any 
order that- may: be passed hereafter x x 
x x x,-then I and my, heirs, executors. 
assigns or legal representatives shall 
bring and pay into Court, in cash, the 
sum of Rs. 12,000/- xx x x at any 
time the Hon’ble Court may order so: 
x xX XX x” 

6. The suit was:heard and dis- 
- posed of by the final judgment and decree 
dated October 22, 1970. . The plaintiff 
obtained. decree for Rs, '10,165/- and in- 
terest and costs as appearing in the judg- 
ment. Apparently, the defendant having 
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Upon the filing of this effi-: 


A.L R. 


been ordered to pay the above decretal 
amount to the plaintiff the present res- ` 


` pondent as surety had become liable to . 


pay the decretal.debt under the above 
surety bond. An order to- that. effect 
should have been , made by the. trial 
Court. 
view, -entirely wrongly. proceeded to pro- 
nounce the impugned order along with 
its judgment in the ‘suit on October. 22, 
1970. On the footing that the issues 
raised by the affidavit Ex, 13 by denial 
of- the allegations in application Ex, 4 


were outstanding to be decided, the trial 


Court proceeded to hold that the plain- 
tiffs application for attachment before 
judgment was not sustainable.. It found 
that the defendant had not transferred 
any of his. properties fraudulently with 
intent to defeat his creditors, The trial 
Court, therefore, pronounced that the 
surety was not liable for payment 6f any 
amount to the plaintiff under the above 
surety bond. In the main judgment in 
the suit, in discussing the issue No. 6, 
the trial Court referred to the above ab- 
plication Ex.-4 and stated: “I have passed 
the orders on the application for attach- 
ment -before judgment to day and I have 
held that the surety would be discharg- 
ed and there would thus be no liability 
on the surety, but that only the defend- ` 
ant would be liable for the amount”, In 
that very paragraph the trial Court 
noticed that the defendant had filed his 
own insolvency petition. The trial Court | 
was aware that the defendant was. likely 
te be adjudged ‘insolvent and that the 
tiff was not in a position to recover 
he decretal debt from the defendant. 


7. I have found it extremely dif- 
ficult to appreciate the reasons why the 
trial Court proceeded ` to pronounce iis 
findings on the issues raised on the ap- 
plication Ex. 4 -by the denials in the affi- 


-davit Ex. 13 by the impugned order dated 


October 22, 1970. It is difficult to under- 
stand why these issueg should not have 
been considered as completely heard and 
disposed of by the order dated July 24, 
1969. The matter. of the application for 
attachment before judgment under O, 38, 
R. 5 of the Code of Civil Procedure is in 
normal circumstances disposed of much} - 
prior to the hearing of the suit in which 

such application is made, The initial 


order that the Court makes under the 


above Rule 5 is a direction to the defend- 
ant to furnish security in the sum men- 
tioned by the Court as may be sufficient 
to satisfy the decree or to appear .and 
show cause why the defendant was not 
bound to do so. The order of attachment 
is thus initially issued under the last part 
of Clause (1) of Rule 5 in the above] - 
manner. After the order of the above 
mature is made the final hearing of the 


application under Rule 5 takes ‘place in 


The trial Court, however, in my- ` 
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accordance with the provisions in Rule 6 
{which runs as follows:—` 

“6. (1) Where the defendant fails to 
show cause why he should not furnish 
security, or fails to furnish the security 
required, within the, tim 
Court, the Court may order that the pro- 


perty specified, or such portion thereof- 


as appears sufficient to satisfy any decree 
which may be 
attached. 

(2) Where the defendant shows such 
cause or furnishes the required security. 
and the property specified or any portion 
of it has been attached, the Court shall 
order the attachment to be withdrawn, 
or make such other order-as it thinks fit”. 
I have no doubt that the Order dated 
July 24, 1969, is the order in accordance 


with the provisions in Rule 6. By that . 


order, after hearing parties; the direc- 


tion given was that the attachment of 


_ the truck should’ be raised’’on the de- 
fendant giving solvent: security 
Rs. 12,000/-.- Such an order can only: be 
made in cases in which the plaintiff's 
application for attachment before judg- 
ment is found sustainable under the above 
Rule 5. 
that the defendant was not disposing of 
any part of.his property or removing the 
same from jurisdiction of the Court with 
intent to defraud his creditors, drder 
directing the defendant ‘to furnish secu- 
rity as made by the present order dated 
July 24, 1969, can never be made. 

_ other words, order under Rule 6 confirm- 
ing the attachment and in the alternative 
giving option to the defendant to furnish 
security can only be made in tases in 
which the Court holds that the defend- 
ant was disposing of his properties or 
removing the same’from jurisdiction of 
‘Court with intent to defraud and defeat 
his creditors.. It is abundantly clear that 
the order dated July 24. 1969, directing 
that attachment should be raised only 7 
the defendant furnishes security in 
sum of Rs, 12,000/- must be held to he 
order made upon the final hearing of the 
application Ex. 4. The order was com- 
plete disposal of that ‘application. The 
order dated July 24, was made under 
Rule 6. It is difficult to appreciate why 
the learned Judge did not apply his mind 
to the coritents of Rules 5 and 6 and con- 
sidered the matter of the application 
Ex, 4 once again on the.footing that. it 
was not completely disposed of by the 
order dated July 24, and by execution: of 
the surety bond by the present respond- 
ent'on July 25. The question.of the ap: 
plication Ex. 4 was not liable to be once 
again considered at-any subsequent stage. 
The learned Judge made the impugned 
order by reconsidering the application 
Ex. 4 after it had- been disposed of on 
July 24, 1969. The submissions made 
by Mr. Abhyankar are correct and are 
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e fixed by the- 


passed in the suit, bé Í 


. for 


In ċases in which it is found ` 


. S. 33-B (5) (b) — 


[Pr 1] Bom. 379 


accepted. The learned Judge’s observa- 
tions in connection with the release of 
- the respondent in this application from 
the surety bond as contained in the im- © 
pugned order and the paragraph 8 of his 
judgment are, contrary to law. The order 


and ‘the above observations are accord- 


ingly set aside. The respondent is bound 
to -discharge the. decretal “debt. The 
plaintiff will be accordingly entitled to 
enforce the surety bond in accordance 
with law. The respondent will pay costs 


of this appeal. The order dated October 


22, 1970.. is. set aside. 
Order “accordingly. 


N 
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“VAIDYA, J. 

` Balku Laxman Khatik, Petitioner v. 
Biru Ramachandra Kotmire and another, 
Opponents. 

Special Civil Appin. No. 1614 of 1967, 
D/- 16-4-1971 to set aside order of Maha- 
rashtra Revenue - Tribunal at Poona, D/~ 
25-11-1966, 

Index Note:— (A) Bombay Tenancy 
and Agricultural Lands Act (58 of 1948), 
S. 88-C — “Holding” — The holding re- 
ferred to'in the section is the holding in 
respect of lands keased and not the other 
holdings of a landlord. (Para 6) 

Index .Note:— (B) Bombay Tenancy 
and Agricultural Lands Act (58 of 1948), 
Restoration of posses- 
sion — Power and duty of revenue autho- 
rities, 

The tenancy authorities have to as- ` 


certain the holdings of a landlord while 


deciding the question of restoring posses- 
sion under Section 33-B (5) (b). If in 
finding out .the holding of the landlord, . 


- if is necessary for the tenancy authorities © 


to consider the factum of an alleged 
partition or validity of the partition deed 
they are bound to look at it and say’ 
whether it is a real partition. If it is 
found that the partition is a sham parti- - 
tion effected for the purpose of defeating 
the rights of a tenant, they can ignore the 
partition, (Para 8) 
N. D. Hombalkar. for Petitioner; 

M. R. Kotwal, for Opponent No. 1. 

‘ ORDER:— The petitioner -in the 
above Special Civil - Application under 


‘Art, 227 of the Constitution of India is 


the tenant of S. Nos, 159/2-3, 162/3 and 
189/7 totally measuring only Acres'3 and 
Gunthas 8, situate at village Are in 
Karvir Taluka of Kolhapur District. Res- 
pondent No. I-landlord filed an applica- 
tion under Section 33-B of the Bombay. 
Tenancy and . Agricultural Lands Act, 
1948, against him efter obtaining a certi- 
ficate under ‘Section 88-C.for recovery of 
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possession of the said lands on the-ground 
of bona fide requirément for personal 
. cultivation. The application was granted 
by the Tenancy Aval Karkun on February 
23, 1964. The order of the Tenancy Aval 
Karkun was set aside in appeal by the 
District Deputy Collector on October 27; 
_ 1964, observing as follows:— 


“Iam satisfied that comparative posi- 
tion of land in possession is not con- 
sidered adequately by the lower Court. 
I.- therefore, partly allow the appeal and 
set aside the order of the lower Court 


and remand to consider the issue of com- . 


parative land in possession as required 

under Section 33-B. and then decide the 

matter. _No-other issue is open for con- 
aa 


After the remand the Tenane : 


er "Karkun allowed the parties to lead 
Evidence. The petitioner contended that 
the Registered partition., deed dated 
December 22, 1956, under which the land- 
Jord had taken to himself only 3 Acres 
and 244 gunthas and given 49 acres and 
9 gunthas'to his son and 37 acres and 


4 gunthas to one-of his two wives was - 


disproportionately .unequal and effected 
solely with a purpose of defeating the 
rights of the petitioner-tenant under the 
provisions of the Bombay Tenancy Act; 
and there was no partition in fact effect- 
ed, as at the time of the date of the 
alleged partition, respondent No, 1, his 
gon and wife were all living together and 
only at the time of the hearing of the 
application, they were. ae separately 
in houses Nos..1857 and 1899 

3. The Tenancy Aval Karkun con- 
sidered the evidence! before him and 
found that there was tenant only in the 
suit lands, and it was, therefore, clear 
that the landlord had taken a very small 
portion of 3 acres and 244 gunthas of 


land. including the suit lands with an` 


intention to. withdraw the suit lands 
from the tenant although about 30 acres 


of land comes to the share of the appli- . 


cant if an equal partition is made. The 
Tenancy Aval Karkun therefore ignored 
the alleged partition and found that res- 
pondent No. 1-landlord ‘had already other 
lands larger in area than the lands with 
the tenant; and therefore, he was not en- 
titled to possession of ‘the lands in’ dis- 
pute in view of the provisions of Sec- 
tion 33-B (5) (b) of the Bombay Tenancy 
Act. Under that section the landlord 
shall be entitled to terminate a tenancy 
and take possession of the land leased but 
to the extent only of so much thereof as 
would result in both the landlord and 
the tenant holding thereafter in the total 
an equal area for personal cultivation, 
Respondent No, 1 had, if all lands.) mea- 
-euring Acres 89 Gunthas 21, alleged to be 
partitioned gre found to be .held by him, 
Marger area than the tenant and there- 


B. L. Khatik v, B. R. Kotmire (Vaidya J.) 


A. I. R- 


fore, by his order dated August 14, 1965, 
the Tenancy Aval Karkun rejected the - 
application. 

4. . The said. order was confirmed 
in ' appeal by the District Deputy Colec- 
tor by his order dated January 17, 1966, 


after agreeing with the findings recorded 


by the Tenancy Aval Karkun The said 
decisions were set aside by the Maha- 
rashtra Revenue Tribunal in a revision 
application filed by respondent No, 1 Jand- 
lord on the ground that as the holding 
of the landlord had already been con- 
sidered, while granting the certificate 
under Section 88-C. it was not open to 
the Tenancy Authorities to consider once 
again the holding of the landlord. 

5. The said decision of the Tri- 
bunal dated November 25, 1966, is 
challenged in the’ above petition. Mr. 
Hombalkar, learned Counsel for the 
petitioner, contended that: the Tribunal 
has committed-a manifest error in assum~ 

ing that Section 88-C proceedings involve 
the consideration- of the holding of the 
landlord notwithstanding that section re- . 
quires only consideration of the * ‘lands 
leased’, This contention of Mr. Hombal- 
kar must be upheld because the Tribunal 
has observed:— 

“Section 88-C is very clear. It says 
only such landlord would be given ex- 
emption certificate whose land or hold- 
ing is less than or equal to the economic 
holding as defined in Tenancy Act and 
ed income is less than Rs. 1 500/-...1.. 


we cc cee gzeesenavee 


_ which eet as follows:— 


_ "88-C (1) Save as otherwise provid- 
ed by Sections 33-A, 33-B and 33-C, noth- 
ing in Sections 32 to 32-R (Both inclu- 
sive) shall apply to. lends leased by any. 
person if such land does not exceed -an 
economic holding and the total annual in- . 
come of such person including the rent 
of such land does not exceed Rs, 1,500/-. 
Provided that the provisions of this 
sub-section shall not apply to any per- 
son who holds such land as a permanent 
tenant or who has leased such land „on 
permanent tenancy to any other person”. 


6. The holding referred to in the 
section is clearly the holding in respect 
of ‘land leased’ and not the other hold- 
ings. of the landlord, The Tribunal, there- 
fore, misconceived the section and ap- 
proached the case illegally. 

Ts Mr. Kotval, learned Counsel for 
the landlord. however, submitted that 
although Section 88-C did not refer to 
the holding of the landlord, while eon- 
sidering. the income of the landlord, it 
was necessary to consider the holding of 
the landlord; and once a certificate under- 
Section 88-C.was granted on the basis 
thet the landlord had income less than 
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Rs. 1,500/-, it would not be open to. the 
Tenancy Authorities to challenge that 
certificate by considering the other hold- 
ings of the landlord, which would yield 
more income, Mr. Kotwal is unable -to 
say whether the holding of the landlord 


was in fact considered while granting the 


-certificate under Section 88-C jin con- 
mection. with the income of the landlord, 
because no certified copy of the order 
granting the certificate is on the record. 
. The certificate under Section. 88-C, which 
is on the record, does not show that the 
holding of the landlord other than. the 
Jeased land was considered. There is 
nothing on the record to show that while 
granting certificate under Section 88-C 
all the holdings of the landlord were 
taken into account, The Tribunal was. 
therefore, quite wrong in assuming that 
it was not open to the Tenancy Autho- 
tities to consider the holding while pass- 
ing an order under Section 33-B, parti- 
cularly having regard to the provisions 
of Section 33-B (5) (b) of the. Tenancy 
Act. : 


8. Mr. Kotwal then submitted that 
the Tenancy Authorities had no jurisdic- 
tion to invalidate a registered partitione 
deed. This contention of Mr. Kotwal 
ust be rejected because the tenancy 









the landlord while deciding the 


ction 33-B (5) (b) of the Bombay Ten- 
ancy Act. If, in finding out the holding 
of the landlord, it is necessary for the. 


partition-deed they are oa to look at 
it and ‘say whether it is a real partition. 
In the present‘case the fact-finding autho- 
rities, viz. the Deputy Collector and the 
Tenancy Aval Karkun, disbelieved the 
landlord and held that the partition was 
a sham partition effected for the purpose 
of defeating the rights of a tenant. The 
terms of partition referred to above fully 
support their findings. It is difficult to 
believe that the partition was real when 


only the tenanted lands measuring acres’ 


3 gunthas 8 and a small piece of land to 
make a total of acres 3 and gunthas 244 
were allotted to the landlord and dispro- 
portionately unequal proportions were 
allotted to his son and his wife. In my 
judgment, the Deputy Collector and the 
Tenancy Aval Karkun were, therefore, 
right in ignoring the alleged partition be- 
tween the landlord and his son and one 
of his wives; and im rejecting his appuea 
tion under Section 33-B. ; 


9. In the result the judgment and 


‘order of the Maharashtra Revenue Tri-’ 


bunal dated November 25, 1966, is quash- 
ed. Fhe.order of the . Tenancy Aval 
Karkun dated August 14: 1965. and the 


Parvatibal v. Sitabai 


Authorities have to ascertain the hold- 


possession under ` 
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order of the Deputy Collector dated 
January 17. 1966, are restored, 
10. Rule absolute with costs, 
Application allowed. 
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Smt. Parvatibai, Petitioner’ v. Smt. 
Sitabai Ganpat Chavan and another, Op- 
ponents. 

Special Civil Appln. No. 1454 of 1967, 
D/- 8-4-1971 to set aside order of Maha- 
rashtra Revenue Tribunal, Poona, D/- 
17-3-1967. 

Index Note:— (A) Bombay Tenancy 
and Agricultural Lands Act (67 of 1948), 


S. 33-B (5) (c) — The word ‘otherwise’ in 


the .section is wide: enough to include 
“under a will” — Thus, legatee under a 
will from certificated landlord is not a 
person qualified to’ terminate tenancy or 
make an application for possession of 
lands from excluded tenant under Sec- 
tion 33-B — (X-Ref:— Section 33-B), AIR 
1967 Bom 428, Foll. (Paras 4, 6, 8) 


Index Note:— (B) Bombay Tenancy 
and. Agricultural Lands Act (67 of 1948), 
S. 33-B — Right of certificated landlord 
to terminate tenancy or apply for posses- 
sion of lands, surviving on his death to, 
all his heirs succeeding as tenants-in- 
common, cannot: be exercised by any one 
of them alone — (X-Ref:— Sections 33-A 
and 88-C). (Para 9) 

The word: ‘person’ in expression 
‘leased by any person’ in Section 88-C (1) 
means and includes where the land is 
owned and let by a number of persons, 
all these persons. The word cannot have 
a different meaning in Section 33-A which 
defines certificated landlord with refer- 
ence tọ certificate under Section 88-C. 
Where, therefore, a person succeeds to 
the lands of deceased certificated landlord 
along with other adult heirs as tenant in 
common. he alone cannot terminate ten- 
ancy or apply under Section 33-B for 
possession of the lands from excluded 
tenant, unless such other heirs are also 
joined for the purpose. (1961) 63 Bom 
LR 657, Rel. on; AIR 1967 Bom 428, Dis- 
tinguished. - (Paras 4, 9) 
Cases Referred: Chronological Paras 
AIR 1967 Bom 428 = 69 Bom LR ` l 

_383, Ramchandra v. Mahadu 

AIR 1966 SC 24 = (1965) 3 SCR 
488, Commissioner of Income-tax 
v P, v. Seth Govindram Sugar 


lls 
(1961) 63 Bom LR 637 = 1961 Nag 
LJ 474, Jainabai v. Bakaji Bhau 


. H. -D. Gole, for Pei uone 
Gadgil. for Opponent No. 1. 
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ORDER:— The subject-matter in dis- 
pute in this Special Civil Application 
under Art, 227 of the Constitution of 
India, consists of agricultural land 5. 
No. 501/3 situate at Saswad in Poona 
District. This land and some other lands 
originally belonged to Ganpat Chavan, the 
Husband of respondent No, 1. The peti- 
tioner was the tenant of the above land. 
There was another tenant Laxman Jagtap 
in possession’ of some other lands of 
Ganpat. Ganpat applied for a certificate 
under Section 88-C of the Bombay Ten- 
ancy and Agricultural Lands Act, and 
obtained it on January 20 1959. in res- 
pect of the aforesaid land and the lands 
in possession of Jagtap. Unfortunately, 
Ganpat died thereafter, Respondent No. 1 
alone claiming to be the sole heir of 
Ganpat, terminated the tenancy of the 
petitioner and of the aforesaid Jagtap 
under Section 33-B of the Bombay Ten- 
ancy Act and filed an application in the 
Court. of the Tenancy Aval Karkun, Pur- 
endhar; for restoration of possession of 
the aforesaid lands on March 29, 1962. 


2. Laxman Jagtap settled’ so far 
as he was concerned. the matter with 
respondent No. 1 by giving possession to 
her of the lands in his possession, The 
petitioner resisted the application on seve- 
ral grounds including the ground that 
respondent No. 1 cbuld' not terminate the 
tenancy relying on the certificate grant- 
ed to her deceased husband; and further 
that even if she could do so, she could 
not file an application without joining 
her sons and daughters who were heirs 
and legal representatives of the deceased 
Ganpat. It was also contended that the 
landlady did not bona fide require the 
lands for personal cultivation. The Ten- 
ancy Aval Karkun overruled the conten- 
- tions raised on behalf of the petitioner 
and ordered possession to be given to the 
landlady on September 16, 1964, 


. 3. The petitioner carried an ap- 
peal to the Deputy Collector, who re- 
versed the order on the ground that res- 
pondent No. 1 could not rely on the cer- 
tificate granted to her deceased husband. 
Respondent No. 1 then filed a revision 
application before the Maharashtra Re- 
venue Tribunal against the decision of 
the Deputy Collector. The Tribunal bv 
its decision dated March 17, 1967 set 
aside the order of the Deputy Collector 
relying on the decision of this Court in 
Parvati Ramchandra v. Mahadu, 69 Bom 
LR 383 = (AIR 1967 Bom 428). There 
Tarkunde and K. K. Desai, JJ. held that 
the right of a certificated landlord to 
apply under Section 33-B of the Bombay 
Tenancy Act for possession of land from 
an excluded tenant does not lanse on his 
death and can be exercised, within the 
specified time. by his successor in- in- 
terest. The Tribunal applied the case 
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to the facts of the present case and fur- 
ther held that as respondent No. 1 was 
the sole legatee of the will. it was not 
necessary for the sons and daughters to - 
be joined in the application. The Tri- 


. bunal. therefore. set aside the order of 


the Deputy Collector and restored the 
order passed by the Tenancy Aval 
Karkun. 

4. The said decision of the Tribu- 
nal is challenged by Mr, Gole for the 
petitioner on the ground that the Tribu- 
nal wrongly applied the decision of this 
Court in Parvati’s case, 69 Bom LR 383 
= (AIR 1967 Bom 428) to the facts and 
circumstances of the present case. He 
submitted that in the present case Ganpati ` 
Chavan died living behind him his widow, 
two adult well placed sons and three 


_ daughters, as admitted by the widow her- 


self, and that all these were Ganpat’s 
heirs under the Hindu Succession Act.} 
Mr. Gole also contended that although 
the will was relied on by respondent 
No, 1, it was not proved or produced in 
the proceedings, and in the absence of 
that will, it was wrong on the part of 
the Tribunal to have proceeded on the 
footing that respondent No, 1 was the 
sole legatee . under the said will. He 
argued that even assuming that she was 
the sole legatee under the will, she could 
not make an application under S. 33-B 
as she derived her title under the alleg- 
ed will from her husband, and’ as such 
did not fulfill the requirements of Sec- 


‘tion 33-B (5) (c) of the Bombay Tenancy 


Act, 1948. He urged that as she was not 
the only heir of deceased Ganpat, in the 
absence of the will. she alone could not 
terminate the tenancy or make an ap- 
plication without joining the sons and 
daughters. In support of ‘his last argu- 
ment. he relied upon the decision in 
Jainabai v. Bakaji Bhau, (1961) 63 Bom 
LR 637 (657) where it is held that the 
word ‘person’ in the expression ‘leased 
by any person’ in Section 88-C (1) of the 
Bombay Tenancy Act, means and includes 
where the land is owned and let by a 
number of persons, all these persons and 
that if they hold the land as tenants-in- 
common, an application by any one of 
them for exemption from the applicabi- 
lity of Sections 32 to 32-R of the Act 
must be in respect of the whole land in 
which he has an undivided share and the 
income, which will consequently be 
taken into consideration under S, 88-C (U 
of the Act. will be the income of all 
these persons who own or have leased 
the land jointly. Mr. Gole contended 
that the same meaning should be given to 
the word ‘person’ used in the definition 
of the word ‘certificated landlord’ in Sec- 
tion 33-A (1) as the said definition is 
based on the certificate issued under Sec- 
tion 88-C. the heirs of Ganpa 
Chavan succeeded as tenants-in-common 


1972 
under Section 19 (b) of the Hindu Suc- 


‘cession Act, 1956, according to Mr. Gole, 


‘all of them must join in acting as certi- 
‘ficated landlords. 


5. In view of these contentions: 


the first question which arises is as to. 


whether respondent No. 1 could terminate 
the tenaricy of the petitioner and make 
an application under Section 33-B as the 
sole legatee under the will of the decas- 
ed Ganpat Chavan. Though there is some 
discussion of the will by the Tenancy 
Aval Karkun, no will.was produced be- 
fore him. There was no evidence except 
the bare statement of respondent No, 1 
to show that there was a will. In the 
absence of production of will, it was 
wrong on the part of the Tenancy Aval 
Karkun and the Tribunal to assume that 
respondent No. 1 was the sole legatee 
under the will. I would have remitted 
the case to the trial Court, if it was 
necessary to decide whether respondent 
No, 1 was in fact the sole legatee under 
the will of deceased Ganpat Chavan., 


6. I, however. think that it is not 
necessary. to remand the case because, 
even assuming that respondent No, 1 was 
the sole legatee under-the will she would 
be disqualified from terminating the ten- 
ancy in view of Section 33-B (5) (c), 
which reads as follows:—. 


*33-B (5) The right of a certificated 


landlord to terminate a tenancy under 
this section shall be subject to the follow- 
ing conditions, that is to say: 


(c) The land ieased stands in the Re- 
cord of rights (or in any public record or 
similar revenue record). on the Ist day 
of January 1962 and thereafter until the 
commencement date in the name of the 
landlord himself. or of any of his ances- 
tors (but not of any person from whom 
title is derived by assignment or Court 
sale or otherwise). or if the landlord is 
a member of a joint family. in the name 
of a member of such family”. 

7. ‘The effect of this clause was 
considered by this Court in Parvati’s 
case referred to above. It is observed at 
page 388: 

“It cannot be assumed in the absence 
of adequate reason that the legislature 
did not intend to grant to the successer- 

in-interest the same limited protection 
which it granted to a small holder with 
- limited income. There are, on the other 
hand ample provisions in the Act to 
ensure that the successor in interest of a 
certificated landlord would not be able 
to secure the benefit conferred by Sec- 
tion 33-B, if he is not himself’a small 
holder with -limited income.- In the first 
place Clause (c) of sub-section (5) of Sec- 
tion 33-B provides that such a successor- 
in-interest would not be able to terminate 
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the tenancy of the excluded tenant if his. 
title is ‘derived by assignment or Court. 
sale or otherwise’. A donee or purchaser 

from a certificated landlord would be un- 
able to terminate -the tenancy of the ex-- 

cluded tenant, ..........08 

Im that case this Court dealt with pe 

petitions. . In the petition in Spl. 

No. 1878/64 it appears that the aR a 

ed landlord’ died leaving behind him as.. 
his only heir his widow. She was held 

to be entitled to make an application 

under Section 33-B as the successor-in- 

interest of her: husband, notwithstanding 

the provisions of Section 33-B (5) (o). 


„In the other Spl. C. A. No, 1962 of 1964 


a certificate under Section 88-C was ob- 
tained by one Vithabai. the widow, and 
on her death in September-1961 her hus- 
band’s sister Kamlabai claimed to be the 
legatee under Vithabai’s will. It was 
contended on her behalf that besides be- 
ing the legatee under the will, she was 
also the nearest heir of Vithabai and, 
therefore, the matter was remanded ‘to . 
the Maharashtra Revenue Tribunal keep- 
ing open the contention urged on behalf 
of-the tenant that Kamalabai being the 
legatee under the will executed by the 
widow Vithabai- did not fulfil the -re- 
quirement of Section 33-B_ (5) (c) and 
was not entitled to terminate the res- 
pondent’s tenancy. Mr. Gole. who also 
appeared in that case, says that at p. 38& 
of the report of that case clause (b) ac~ 
tually stands for clause (c) of sub-sec-. 
tion (5) of Section 33-B, 

8. It is, therefore, clear that in 
that case this Court held that a persom . 
who derived title by assignment, or 
Court sale or otherwise, through or from 
the certificated’ landlord, would not be 
able to terminate the tenancy of the 
excluded tenant. It is also clear that the 


. point as to whether a legatee under the 


will did or did not fulfil the requirements 
of clause (c) of sub-section (5) of Sec- 
tion 33-B was not decided. The pass- 
age quoted above shows that the suces- ` 
sor-in-interest who derives title through 
or from the certificated landlord by as-. 
signment, or Court sale or otherwise was 
‘expressly held. to be not qualified to 
apply: under Section 33-B, The word 
‘otherwise’ in my judgment is wide 
enough to include ‘under a will’, This} 
Court has held: as’ pointed out earlier,[ 
that a donee or purchaser from g certi- 
ficated landlord would be unable to ter- 
minate the tenancy of the excluded 
tenant. I cannot see any reason to dis- 
tinguish a case. of a donee or a purcha- 
ser from the case of a legatee under oe 
will. I am, therefore, of the opinion that} 
respondent No. 1 could not terminate 
the tenancy of the petitioner or makef 
an application under Section 33-B as the} 
sole’ legatee : under the alleged will off 


H 


Ganpat Chavan even assuming that such} 
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a will was executed, as stated by res- 
pondent No, 1. 

9. The néxt question is as to whe- 
‘ther she alone could make the applica- 


tion as the heir of her deceased husband. 


under the Hindu Succession Act. Whe- 
ther the property was self-acquired pro- 
erty of Ganpat or joint family pro- 
perty of Ganpat. under the Hindu an 
cession Act she would be -entitled to- 

-7 share therein along with her song aid 
daughters. She alone could not make an 
application under Section 33-B or termi- 
mate the tenancy. She could not be the 
Manager or Karta when there were adult 
male (7?) song in the family. (See Com- 
missioner of Income-tax, M. P, v. Seth 
Govindram Sugar Mills, AIR 1966 SC 
24), Under Section 19 (b) of the Hindu 
‘Succession .Act all the heirs would be 
succeeding as tenants-in-common, Hence 
‘it would be necessary for all of them to 
terminate the tenancy, and apply. for 
“possession. It ig well settled that if they 

- jare holding the property as tenants-in- 

common, one of them‘alone cannot ter- 

„minate the tenancy, and a notice of ter- 
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63 Bom LR 637 the word ‘person’ used 
in the expression ‘leased by any person’ 
in Section 88-C (1) means -and includes 
where the land is owned and let by a 
number of persons, all these persons. 
The word cannot have a different mean- 
ing in Section 32-A which defines ‘certi- 
ficated landlord’ with reference to Sec- 
tion 88-C certificate. Im the present case, 
it is clear that the sons and daughters 
of respondent No. 1 did not join res- 
pondent No. 1 in either terminating the 
tenancy of the petitioner or making an 
application for possession. I am, there- 
fore, of the opinion that the application). 
made by respondent No. 1 alone was not 
maintainable -under Section | 33-B, 


10. For these reasons, the ‘deci-’. 
sion of the Maharashtra Revenue Tribu- 
nal is quashed; the order passed by the 
District Deputy -Collector Baramati Divi- 
sion, on March 31, 1966, is restored though 
for different reasons; and the applica- 
tion made by respondent No, 1 is re- 


-jected. 


11.' Rulė ‘absolute. No order as 





„mination must be given by all or on be- to costs. . 
zhalf of all.- Further ;as laid down by i Rule made’ absolute.. 
ca ka in the aforesaid case of (1961) z , 

END 
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— Rule making power conferred on High 
Court is not ultra vires Art. 14 of the 
Constitution (Nov) 470D 
Arbitration Act (40 of 1840), S. 2 (a) — 
Arbitration agreement — Dispute 


(July) 295 
——S. 2 (e) — Reference to arbitration — 
Validity -(Apr) 158A 


——Ss, 8 and 9, Expl. — Arbitrators re- 
fusal or neglect to act_.What constitutes 
(Feb) 67A 
——5S. 8 — Arbitration clause providing 
reference of dispute to the Secretary, U. P. 
Government, Industries Deptt.—Arbitra- 
tor is the incumbent*in the office of the 
Secretary at the time of reference and not 
a persona designata — Parties cannot be 
said to have intended not to supply the 
vacancy if the arbitrator refused or 
neglected to act (Feb) 67B 
—-S. 8 — Application under S. 8— Point 
depending on question of fact not taken 
specifically even in affidavit in opposi- 
tion — Cannot be allowed (Feb) 67C 
——§S, 20 — Arbitration clause for re- 
ferring disputes to “Chief Engineer of 
Company” — Post of Chief Engineer 
vacant at the time of dispute—Court can 
appoint arbitrator (Sep) 383A 
——S, 20—Arbitrator before appointment 
giving his suggestions, without there 
being any reference to him for arbitra- 
tion — He renders himself incapable of 
acting as arbitrator (Sep) 383B 
——-S§, 2) — Arbitration of suit disputes 


—Share-holders can object intervening in- 


third party's suit against company when 
a director, becoming Special Officer under 
consent order in company’s another suit 
wherein restraint order against directors 
also had been passed, files an agreement 
for arbitration of that third party’s suit 
to gain control over the company 

(Feb) 45A 
——S, 21 — Calcutta High Court Rules 
under — Agreement to refer suit disputes 
to arbitration cannot be accepted if it is 
simply put in — Compliance with those 
rules is necessary (Feb) 45B 
——S. 80 — Misconduct of arbitrator — 
Determination—A ppreciation of evidence 
by arbitrator if relevant consideration 


(July) 295, 


——S, 30 (a) — See also Ibid, S. 39 (vi) 
(Apr) 153D 


Arbitration Act (contd.,) 

——S. 30 (a)—Misconduct in proceeding 
or error apparent.on face of record — 
Absence of signature of one of two arbi- 
trators on some of the minutes of pro- 
ceedings does not render the: award 
invalid (Apr) 158B 
— S. 30 (a) — Misconduct or procedural 
defect — Statement of parties before arbi- 
trators that they ‘would: not adduce any 
evidence on certain issues — Award of 
arbitrator giving findings on these issues 
on consideration of oral and documentary 
evidence on record — Award is not in- 
valid for misconduct _ (Apr) 158C 
— S. 30 (a)—Misconduct— Contract sti- 
pulating pay ment of interest for delayed 
pay ments—A rbitrator instead of awarding 


_interest according to stipulation awarding 


small sum of Rs.650/- as compensation for 
long delay in paying Rs, 16058/. — Award 
is not vitiated by misconduct (Apr) 158E 


. ——S. 33— See Forward Contract (Regu- 


lations) Act (1952), S. 2 (b) (Dec) 542° 
—S. 34 — Application to stay pro- 
ceedings — Grant of — Principles re- 


garding - (May) 198A 
——S, 34—Stay of suit when may not be 
granted (May) 198B 


— S. 34—Stay of suit—Plaintiff alleging 
fraud against the petitioner who however 
desires‘ to have the disputes tried by the 
Arbitrators — Suit should not be stayed. 
(Case law. discussed) (July) 281 
— S. 39 (vi) — Appeal against order re- 
fusing to set aside award — Scope of 
appeal ` ` (Apr) 153D 
——S, 40 — Application for stay of pro- 
ceedings — Grant of — Principles 
_ (May) 198C 

ET Agricultural Debtors Act (7 of 

1936, 

See under Debt Laws. 


Bengal Finanos (Sales Tax) Act (6 of 1944) 
See under Sales Tax. i 


Bengal General Clauses Act (1 of 14899), 

S, 17—See Bengal Wakf Act (1934), S. 27 

(2) (iii) (Sep) 889D 

Bengal Money-lenders Aot (10 of 1940) 
See under Debt Laws. 


Bengal Police Regulations (1943) 
See under Civil Services, 


Bengal Tenancy Act (8 of 1888) 
See under Tenancy Laws. 
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Bengal Wakf Act (43 of 1934), S. 27 (2) 


(iii) — See also Constitution of India,- 


Art, 226 (Sep) 389A 


—Ss. 27 (2) (iii) and ® and R. 4 — 
Rule 4 does. not necessarily bar inclu- 
sion of mutawalli in the Administrative 
Committee that is formed under the 
above Sections (Sep) 889C 
_ -——Ss, 27 (2) (ili) and 29—Commissioner 
who has the power to appoint Adminis- 
trative Committee has the concomitant 
power to dissolve it by reason of S, 17 of 
the Bengal General Clauses Act. 
(Sep) 889D 
—S. 27 (2) (iii) — Allegation of mis- 
management is not sine qua non for dis- 
solving Administrative Committee formed 
under the section (Sep) 889E 
—S, 29. 
See (1) ibid, S. 27 (2) (ili) (Sep)389C,D 
(2) Constitution of India, Art, 226 
(Sep) 889 4 
—S, 82 and R. 1—‘‘Persons affected” in 
R. 1 (a) —Meaning (Sep) 389 B 
Bengal Wakf Rules, R. 1— See Bengal Wakf 
Act (1934), S. 32 (Sep) 389B 
——R. 4 — See Bengal Wakf Act (1984), 
S. 27 (2) (iii) (Sep) 389C 
Bihar and West Bengal (Transfer of 
Territories) Act (40 of 1986), S. 43—Provi- 
sion for extending existing law in trans. 
ferred territories — Repeal of existing law 
need not be by Parliament (Dec) 497E 
Burdwan University Regulations 
See under Education. 
Calcutta City Civil Court Act (W. B. Act 24 
of 1983),Ss Sand 5—As amended by W. B. 
Act (85 of 1969) —Notification D/- 14-11- 
1969—Establishment of City Civil Court in 
1953 and conferment of additional Juris- 
diction to that Court in 1969 are intra 
vires the State Legislature under Sche. 
dule 7 List II Entry 8 and List III Entry 
18 of the Constitution — The main Act 
and the Amendment Act are intra vires 
(Apr) 160A 
—S. 5—See ibid, S. 3 (April) 160A 
—S. 8 (1) (a) — See Houses and Rents — 
W. B. Premises Tenancy Act (1956), S. 20 
(April) 150A 
——Sch. I, Entries 1 and 2—Deletion of 
Entry 2 by the Amendment Act (85 of 
1969) —Effect (April) 160H 
Caleutta High Court (Jurisdictional 
Limits) Act (15 of 41919)—Fixation of 
territorial limit of original jurisdiction 
based on economic and historical reasons 
is not ultra vires, Art. 14 of the Constitu- 
tion - (Nov) 470B 


Calcutta High Court Original Side Rules 

See under High Court Rules and Orders 
Calcutta Municipal Act (83 of 1981) 

See under Municipalities, 
Calcutta Thika Tenancy Act (2 of 1959) 

See under Tenancy Laws. 
Calcutta University Act (2 of 1968) 

See under Education. i 
Central Civil Servicss (Classification, Gon- 
trol and Appeal) Rules (1987) 

See under Civil Services. 

Central Civil Services (Classification, Oon- 


` trol aud Appeal) Reales (41988) 


See under Civil Services, 
Central Civil Services (Conduct) Rules 
(1988) 

See under Civil Services, 
Central Civil Services (Conduct) Rules 


(4984) 

See under Civil Services. i 

Civil Procedure Code (B of 1908). S. 2 (ii) 

—See ibid, O. 22, R. 4 (Aug) 829 
—S,9 

See (1) Specific Relief Act (1877), S. 21 

b’ (Tan) 19B 


(2) Tenancy Laws — W. B. Land 
Reforms Act (1956), S. 21 
(Mar) 104 


—S, 10—Stay of suit—Same parties— 
Complete identity of either the subject- 


matter or the parties is not required 


(Mar) 128A 
— S. 10—Stay of suit — Mutter ete 


‘and substantially in issue — It is enoug 


if the matters in controversy in the two 
suits are substantially the same 


(Mar) 128B 

—S. 11 — Directly or substantially in 

issue `’ : July 276 
— S, 24—Transfer of suit—Groun 

(July) 291 


—S,34—Ad interim interest—Suit under 
S. 72 of-Contract Act for refund of money ` 
paid by mistake—Both the parties labour- 
ing under the same mistake — Held it 
would not be sound exercise of discretion 
to allow plaintiff ad interim interest 
during pendency of suit (Oct) 420E 
—S, 80— Railway Administration mak- 
ing part payment in full settlement of 
claim after issue of first notice under S. 80 
and plaintiff accepted the same under 
protest — Suit for balance if maintainable 
without second notice (Nov) 466 
— S,. 100 — Second Appeal — Issue not 
involving question of fact—Can be raised 
ju second appeal where a change of law 
has taken effect after the decision in first 
appeal and has been given retrospective 
effect ` (Feb) 52B 
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Civil P. C. (contd.) 


— S, 109 — See Constitution of India, 


Art. 188 (1) i i (Nov) 465 
——S, 110 — See Constitution of India, 
Art, 133 (1) (Nov) 465 


——S, 115—No jurisdictional error either 
of law or of fact — High Court would not 
interfere even if the Subordinate Judge is 
in error in his appraisal of evidence 


adduced before him (May) 221A 
—S. 151 
See (1) Ibid, O. 41, R. 25 (Oct) 401B 


(2) High Court Rules and Orders — 
Calcutta High Court Original 

Side Rules, Chap. 26, R. 51 
(Feb) 77 
——0O. 1, R. 1—See Constitution of India, 
Art, 226 
——-0O, 1, R. 3 — See Houses and Rents— 
W. B, Premises Tenancy Act (12 of 1956), 
S. 20 (Aug) 813B 
——-O. 1, R..5 — See Houses and Rents — 
West Bengal Premises Tenancy Act (12 of 


1956), S. 20 (Avg) 318B 
—0. 2, R.3 >- 
See (1) Constitution of India, Art. 226 
(Aug) 320G 


(2) Houses and Rents — West Bengal. 


Premises Tenancy Act (12 of 
1956), S. 20 ` (Aug) 818B 
— 0O. 6, R. 17 — Amendment of plaint 
practically changing the nature and 
character of the suit’ and raising fresh 
issues triable on evidence, cannot be 
allowed at the belated stage of appeal 
(Mar) 88A 
——O, 6, R, 17 — Written statement was 
amended to clarify and elucidate facts 
already in the pleadings and to formulate 
new questions of law from such facts for 
decision by Court — Amendment after 
7 years held did not, in the circumstances, 
cause injustice to plaintiff (Sep) 872A 
——O. 9, R. 13— Ex parte decree—Allega- 
tion that neither the summons nor the 
notice was duly served — Application 
under O. 9, R. 13 maintainable : 
(May) 221B 
-——0O, 9, R. 13 — Application for setting 
aside ex parte decree— Satisfaction of the 
ex parte decree through execution pro- 
ceedings no bar for making application 
l (May) 221C 
— Q. 11, R. 14—Order for production of 
documents —When can be made . 
(Aug) 308 


‘"—O. 22, R. 4 — Death of one of defen- 
dants—Order of abatement— Effect 

(May) 185 
—0Q0. 22, R. 4—Abatement suit on. mort- 
gage — Death of a defendant — Plaintiff 


(Aug) 320G 


Civil P. C. (contd.) . 
impleading all heirs of deceased known 
to him — Decree whether binds absent 
heirs — Principles to be applied in deter. 
mining whether suit abates, stated 
; (Aug) 329 
— 0O. 22, R. 4 (1) — Plea open to’ legal 
representative of deceased defendant — 
Service of fresh writ of summons on him 
if necessary (Nov) 494 
— 0O. 22, R. 9 — See also Letters Patent 
(Cal.), Cl. 15 | (Nov) 449 (EB) 
— O. 22, R. 9—Where delay in applying 
for substitution of the heirs of the sole res- 
pondent or. for applying for setting aside | 
abatement is not bona fide it cannot be 
excused (Apr) 141 
——O,. 22, R. 10—Continuation of suit by 
plaintiffs’ assignee — Suit for ejectment 
by lessee against under.lessee — During 
ndency of suit lessee surrendering 
ease to lessor—Lease given to new lessee 
— New lessee cannot continue suit insti- 
tuted by original lessee (May) 190B 
——O, 22, R. 10 — Continuation of suit 
by substituted plaintiff—He must affirma- 
tively prove that he is rightful owner 
(May) 190C 
——O, 34, R. 1—See Ibid, O. 22, R. 4 
(Aug) 329 


` — O. 89, R. 1—Injunction pending suit 


—Main factors to be considered are ques- 
tion of balance of conveniences and 
question of prima facie case: (Mar) 105A 
——O, 39, R. 1—Injunction—Balance of 
convenience (Mar) 105B 
——0O. 40, R. 1 — Rights of person exa- 
mined pro inter esse suo (Aug) 345 
——0O. 40, R. 1— Grant of permanent 
lease by receiver of debutter property —- 
Permissibility (Nov) 489 
——O, 41, R., 22—Cross-.objections—New 
point—Point not taken in the memoran- 
dum of objections not allowed to be. 
raised at the hearing of appeal 
(Aug) 348B 
——O. 41, R. 25 and S. 151 — Calcutta 
High Court Rules R..43 — Appeal from 
order in writ proceedings — Whether 
remand can be ordered (Oct) 401B 
—-O. 41, R, 27—Additional evidence in 
appellate court—When can be allowed - 
(Mar) 88B 
——O. 43, R, 1 — Appeals from Orders. 
Order allowing inspection of seized 
documents— Whether appealable 
. (Sep) 398 
CIVIL SERVICES 
—Bengal Police Regulations (4943), 


Reg. 883 — See also Interpretation of 
Statutes (Sep) 885B 
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Civil Services — Bengal Police Regulations 
(contd.) l i 
——Regs, 883 & 884 — Since Revisional 
Authority acts quasi judicially, its order 
should be a reasoned one especially when 
it is one of reversal (Sep) 385D 
——Regs, 888 & 884— Appeal against 
order in revision is incompetent 


(Sep) 385E 

——Reg. 884—See also 
(1) Ibid, Reg. 888 (Sep). 385D, E 
(2) Interpretation of Statutes ` (Sep) 385B 
——Reg,. 884—For exercise of revisional 
power matter need not be pending before 
the Original or Appellate authority — 
Revisional authority has power to inter- 
fere with final order of Disciplinary 
authority even where a person is suffering 
the punishment imposed (Sep) 385A 
——Reg. 884 — Exercise of revisional 
power after 2 years from date of original 
order without any justifiable cause for 
the delay held resulted in needless mis- 
chief and injury to the delinquent—Order 
quashed’ (Sep) 385G 


— Central Civil Services (Classification, - 


Control and Appeal) Rules (1987), R. 15(5) 
—See Constitution of India, Art. 311 
(Jan) 27D 
— Central Civil Services (Classification, 
Control and Appeal) Rules (4968), R. 15 (4) 
(i) (b) — See Constitution of ‘ 
Art, 811 (2) (Jan) 27G 
—Central Ofvil Services (Conduct) Rules 
(4$65), R. 8 — Where charges are sup- 
ported by statement of allegations with 
detailed facts, the charge is not vague or 
indefinite 7 - (Jan) 27A 
——R, 3—Validity—Rule 3 is not void on 
ground of vagueness __ (Jan) 27B 
—(Qentral Civil Services (Conduct) Rules 
(4984), K, 25_Rule is prospective 
a (Jan) 27C 





Companies Act (4 of 1986), S. 34 (2) — See 
Monopolies and Restrictive Trade . Prac- 
tices Act (1969), S. 22 (Mar) 105C 
——S, 113 (1) — Obligation of the Com- 
pany — Sub-section (1) enjoins upon the 
Company to have the shares, etc. ready 
for delivery and not to deliver the shares 
etc. Thus it does not authorise a person 
applying for their delivery to have an 
order for delivery of the said shares under 
this section (Feb) 50 
—S. 149—See Monopolies and Restric- 
tive Trade Practices Act (1969), S. 22 
(Mar) 105C 
——-S. 172 — Non-compliance —Effect — 
Non-compliance of the provisions of 


India, . 


Companies Act (contd.) : 

S. 172 would make- resolutions placed at 
the meeting void (Jan) 19A 
—— S. 173 (2) — Section does not imply 
that any and every lapse should be visited 
with the consequence of ultra vires doct- 
rine. A special business only requires to 


_find a place in the explanatory statement 


attached to the notice of General Meeting 
of Shareholders (Mar) 1055 
——S. 173 (2)—A company seeking appro- 
val of General Body of Shareholders for 
starting a new. undertaking need not 
mention in the Explanatory Note attached 
to Notice that licence under S. 11 of the 
Industrial Development and Regulation 
Act is obtained (Mar) 105F 


- —S. 1738 (2) — A company seeking 


approval of general body of shareholders 
for investing capitalin new undertaking 
need not disclose to individual share- 
holders the details of financial arrange- 
ment with collaborators (Mar) 105H 
——S. 402 (e)—See Arbitration Act (1940), 
S. 21 (Feb) 454 
Constitution of India, Pre. — See also 
Letters Patent (Cal)(1865) Pre:(Nov) 470A 
——Pre, and Art, 247 — Marginal notes 
in the Constitution furnish some proof as 
to their meaning and purpose (Apr) 160D 
——Pré, — Constitutionality of Legisla. 
tion — Lack of clarity in a legislative 
enactment is no justification for declaring 
it ultra vires (Apr) 1601 
——Art. 14 — See also 
(1) Ibid, Art. 19 (1) (g) ie 258C 
(2) Ibid, Art. 31 (2) Sep) 366A 
(8) Advocates Act (1961), S, 34 (2) 
(Nov) 470D 
(4) Calcutta High Court (Jurisdictional 
Limits) Act (1919), Pre, (Nov) 470B 
(5) Houses and Rents —W, B, Premises 
Rent Control (Temporary :Provi- 
sions) Act (1950), S. 9 (1) (f) 
(Oct) 411 
(6) Public Premises (Eviction of Un- 
authorised Occupants) Act (1958), 
S. 7 (2) _ (Aug) 350 
(7) W.B. Land Development and Plann. 
ing Act (1948),S, 8 (2) (Nov) 487 
(8) W. B. Public Land (Eviction of 
‘Unauthorised Occupants) Act (13 
of 1962), S. 4 (Jan) 1B 
——Ait, 14— Order fixing employees” 
similarly circumstanced and enjoying 
similar scales of pay. in different scales 
of pay is discriminatory (Apr) 174 
Art, 14 — Challenge to constitutiona- 
lity of statute on ground of unreasonable. 
classification—Burden of proof 
(Nov) 470C 
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Oonatitution of India (contd.) 
~—— Art. 19 (1) (f) — See 
(1) Ibid, Art. 81 (2) (Sep) 366A 
(2) Houses and Rents— W., B. Premises 
Rent Control (Temporary Provi- 
sions) Act (1950), S. 9 (1) (f) 
(Oct) 411 
——Art. 19 (1) (f) (5) — W. B. Premises 
‘Tenancy Act (12 of 1956), S. 17 (4), Proviso 
{as amended by Act IV of 1968 or Act 
XXX of 1989) —Validity—Provisions are 
aeasonable — Not.invalid 
_ (Dec) 524B (8B) 
— Art. 19 (1) (g) — See also 
(1) Ibid. Art. 31 (2) (Sep) 866A 
(2) West Bengal Public Land (Eviction 


of Unauthorised Occupants) Act’ 


(48 of 1962), S. 4 (Jan) 1C 
— Art. 19 (1) (g) — Acceptance or rejec- 
tion of tender—No question as to infringe- 
ment of Art. 19 (1) (g) or Art. 14 arises 
(June): 258C 
——Arts. $1 (2), 19 (1) (f) and (g) and 14 
—Provisions of West Bengal Fisheries 
{Requisition and Acquisition) Act for re- 
quisition of fisheries and payment of com. 
pensation for same do not violate Arts. 3) 
{2), 19 (1) (f) and (g) and 14 (Sep) 368A 
——Art. 31B — See West Bengal Land 
Development and Planning Act (1948), 
S. 8 (2) ee (Nov) 487 
“——Art, 133 (1) — Defence ‘of India Act 
{No. 35 of 1989), S. 19 (1) (b) and (f) — 
High Court while hearing appeals under 
the Defence of India Act, functions asa 
Court and not as an Arbitration Tribunal 
—But its decision is not a judgment, 
decree or final order within ‘Art. 183 (1) 
(Nov) 465 
——Art, 133 (1) — Judgment, decree or 
final order — Decision of High Court in 
appeal against award of compensation 
ander S. 19 (1) — Leave to appeal — De- 
fence of India Act ~ (Nov) 467 
m Art, 133 (L) (c)—Certificate of fitness 
for appeal — Judgment of affirmance — 
Petitioner must establish that the appeal 
involves s)me substantial questions of 
law notwithstanding that the require- 
ment of value under Clause (b) is satisfied 
—Substantial question of law — What is 


f (July) 273 
—— Art, 228 —See also 

(1) Customs Act (1962), S. 115 (2) Pro- 

viso i - (Aug) 806 

(2) Tenancy Laws — W. B. Estates Ac- 
quisition Act (1954), S. 44 (2a) 

; (Nov) 455A 

.—— Art, 226 — Complicated question of 

fact—They will not be decided in the 
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Constitution of India (contd.) : 
summary proceedings under Art. 226 
. (Feb) 61C 
—— Art. 226—Other remedy open— Where 
a right or liability is created by a statute 
which gives a special remedy for its en- 
forcement. the remedy provided by the . 
statute only must be availed of 
(Feb) 61D 
——Art. 226—Necessary parties — Peti- ` 
tion against order rejecting tender—Per- 
sons who have participated in the scru- 
tiny and recommended for acceptance of 
tender are necessary parties (June) 253A 
——Art. 226 — Breach of rules or regula- 
tions in accepting or rejecting tenders— 
No writ will lie i (June) 253B 
—— Art. 226 —Natural Justice— Tenderer 
is not entitled to opportunity of being 
heard before rejection of his tender 
; (June) 253D 
— Art. 226 — Writ application against 
acquisition of land—For maintaining the 
application petitioners must make outa 
prima facie case that they are affected by 
such acquisition - (Aug) 820F 
— Art. 226— Parties to petition — Two 
independent acquisition procéedings bas- 
ed on two independent notifications and 
two independent declarations — Any or 


-all of the petitioners not jointly interested 


in lands involved in proceedings — They 
cannot be joined in one petition 

(Aug) 320G 
——Art, 226—Writ petition—Public Ser- 
vice Commission exercising its discretion 
regarding matter within its independent 
jurisdiction — Commission whether ans- 
werable to High Court (Aug) 348A 
— Art. 226—Petitioner called for inter- 
view by Public Service Commission — 
List revised and petitioner held rightly 
excluded on ground of ineligibility 

(Aug) 348B 

Art. 226—Questions of fact and law ` 
—Complicated questions of title and pos- 
session requiring oral evidence to be 
taken and also involving title of persons 
who are not even parties in the proceed- 
ings cannot be decided in a writ petition. 
(Case law discussed) (Sep) 855 
——Art 226—Who can apply—President 
of Administrative Committee formed b 
Wakfs Commissioner cannot by himself 
challenge order dissolving the Committee 

(Sep) 389A 
— Art. 226 — Principles of natural jus- 
tice—Decision dependent on finding whe- 
ther petitioner was heard: or not — Peti- 
tioner to seek remedy other than by writ 
petition (Sep) 889F 
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Constitution of India (contd.) 
——Art. 226 — Domestic Enquiry — 
Charge. sheet—Interpretation of — Natural 
justice —Violation of ‘ (Oct) 401A 
— Art, 226 — Alteraative remedy open 
—Writ jurisdiction cannot be invoked 
(Oct) 417 
——Art, 226—Alternative Remesy—Pro- 
_vision for appeal under S, 44 (3) of W. B. 
Act 1 of 1954 did not bar writ challenging 
proceeding and order under S. 44 (2a) 
which was beyond the jurisdiction of the 
Officer and also suffered from breach of 
rules of natural justice (Nov) 455D 
—— Art, 226 — Powers of High Court — 
High Court has no authority to decide 
whether a legislature while enacting a 
law has or has not applied its mind - 
(Dec) 497A 
—— Art, 245 — State Legislature enacting 
provision whereby State Government 
could apply provisions of State law with 
necessary changes to territories tranferred 
to it—Provision does not amount to exces- 
sive delegation (Dec) 497C 
——Art, 246— Constitutionality of Legis- 
lation—Test to determine whether statute 
is intra vires (Apr) 160F 
——Art. 247—See also ibid, Pre. 
(Apr) 160D 
——Art. 247 — Parliament has no autho- 
rity to establish additional Courts for 
matters in State List (Apr) 160C 
— Art. 248—See ibid, Art. 247 
(Apr) 160C 
—aArt. 309 — No specific rule under 
Article—Resignation when takes effect 


(Sep) 378. 


——Art, 811—See also ibid, Art. 309 
(Sep) 878 
— Art. 811— Reasonable opportunity — 
Whether by refusal of the assistance of a 
lawyer to the delinquent there is any 
denial of reasonable opportunity is essen- 
tially a question of fact (Jan) 27D 
——Art. 311— Where, to find out whether 
assessments of taxes were properly made 


by delinquent Income.tax Officer proper ` 


investigation was necessary, events more 
than 3 years prior to framing of charges 
could form basis of charges (Jan) 27E 
— Art. 811 — Inquiry against, Govern- 
ment servant — It is only when President 
is eee avec authority that consulta- 
tion with Union Public Service Commis- 
sion is required , (Jan) 27F 
——Art. 311 — If reasons can -be found 
out either from order or from other docu- 
ments, quasi-judicial order cannot be 
struck down merely because formal 


` law— Ít is recoverable 
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Constitution of India (contd,) 

reasons are not recorded in the order 
itself l (Jan) 27H 
——Art. 311 (2) — Second show cause 
notice sent in compliance with Art. 31112) 
cannot be bad on grounds that dis- 
ciplinary authority was disagreeing with 


findings of the enquiry officer or that 


notice was only against penalty proposed 
a (Jan) 27G 

—Art. 372 read with Art. 225 — See 

Letters Patent (Cal.) (1865), Pre. : 


(Nov) 470A 
——Sch. 7, List I, Entry 97 — See ibid, 
Art, 247 (Apr) 160C 


— Sch. 7, List II, Entry 3 — Interpreta- 

tion of Power to establish additional 

Courts is included within the entry 

i (Apr) 160B 

— Sch. 7, List III, Entry 13—Expression 
“Civil Procedure’—Interpretation . 

(Apr) 160E 


Contempt of Courts Act (82 of 1952), S. 1— 
Contempt—What amounts to (Aug) 852 
— S. 3 — Contempt — No liability will 
arise if the order claimed to have been 
flouted has not been served on the con- 
temner but only communicated to him 
and the act complained of is anterior to 
such communication (Mar) 84 


Contract Act (9 of 1872), S.7— Accept- 
ance of proposal—Tender—Special condi- 


tions—Applicability (May) 217 
— S, 21—See ibid, S 72 (Oct) 420D 
——S. 22—See ibid, S. 72 (Oct) 420D 


——S. 72 — Payment made by mistake of 
(Oct) 420B 
—S, 72— Payment made under mistake 
of fact or law — Party is entitled to get 
back money in absence of circumstances 
Jike estoppel, waiver. limitation or the 
like — Equitable consideration is not a 
bar to such a relief (Oct) 420C 
——S. 72 — Word ‘mistake’ would com- 
prise both mistake of law and fact — Sec- 
tion is not in conflict with Ss. 21 and 22 
(Oct) 420D 


Copyright Act (4% of 1957), Ss. 2 (o), 
18 (1) (a), 14 (1) (a), 45 — ‘Literary Work’ 
—Works of religious ‘preacher or compi- 
lations of his discourses or teaching are 
‘literary work’ — Registration of ‘works’ 
not. condition precedent for acquisition 
of copyright (Dec) 533 
——S. 18 (1) (a)—See Ibid, S. 2 (0) 

(Dec) 538 
—S. 14 (1) (a)—See Ibid, S. 2 (0) 


. (Dec) 583 
— S. 45—See Ibid, $.2(0) (Dec) 583 ` 


2 Subject Index, A. I. R. 1972 Calcutta 


COURT FEES AND SUITS 
VALUATIONS 


l — W. B. Court Fees Ordinance (17 of 1969), . 


S. 50 (2), Sch. II Art. 1, Cl. (g), Proviso — 
Probate proceeding before Ordinance — 
Benefit of S. 50 (2) if can be claimed 





(May) 189 
Sch. II, Art. 1, Cl. (g) — See Ibid, 
S. 50 (2) (May) 189 


Criminal Procedure Code (5 of 1898), S. 100 
—See Guardians and Wards Act (1890), 
S. 12 _ (Apr) 148C 
Customs Act (82 of 1962), S, 115 (2), Pro- 
viso — Option to pay in lieu of confisca- 
tion — If the adjudicating authority was 
not called upon to give option the order 
of such authority shall not be interfered 
by High Court in a writ proceeding 

(Aug) 306 
~——S, 181—Revision by Central Govern- 
ment — Duty of revisional authority to 
give opportunity of personal hearing to 
petitioner (Dec) 539 

DEBT LAWS 


— Bengal Agricultural Debtors Act (7 of 
4986), S. 37-A— Effect of setting aside sale- 
Applicant joint debtor alone is entitled 
to retain possession till the extinguish- 
ment of debt. Non-applicant joint debtors 
are free to alienate their shares and the 
` alienee becomes entitled to declaration 
of title and joint possession (Feb) 74 
-— Bengal Money Lenders Act (10 of 1940), 
S. 87-A as inserted by Bengal Money 
Lendeis (Amendment) Act (21 of 1965), 
S. 37-A applies to transactions entered 
into even prior to Amending Act of 1965 
; (Dec) 541 


Defence of India Act (85 of 1939), S. 19 (1) 

(b) & (f) — See Constitution of India, 

Art, 133 (1) (Nov) 465 
EDUCATION 


— Burdwan University Regulations, 
Regns. 7 and 18— Regulation 7 is not con 
trolled by Regn, 18 — On the other hand 
` Regn. 18 is controlled by Regn. 7 


(Nov) 482. 


——Regn. 18—See Ibid, Regn.7: (Nov) 482 


—COaloutta University Act (2 of 1866), 
-——S, 58 — First Statutes under (1968), Sta. 
tute 100 (1), Proviso -— Trust managing a 
college though executed prior, registered 
after the commencement of the Statutes— 
Approval of Syndicate of the University 
— Necessity — Absence of approval — 
Effect (Feb) 61A 


‘Electricity (Supply) Act (8% of 41948), 


Sch. 7, Item C (a) (iii) — Life of diesel 
electric set-- In computing it actual 
number of hours the set had run, cannot 
be taken into account (Oct) 408 


Essential Commodities (Amendment) Act 
(14 of 1867), Ss. 6A and 6B — Competent 
authority issuing show cause notice for 
confiscating goods without hearing re- 
presentation of the person affected—Held, 
that the notice was bad in law (Oct) 405 
——S, 6B—See Ibid, S. GA (Oct) 405 


Evidence Act (í of 4872), S. 17—See Hou- 
ses and Rents — W. B. Premises Tenancy 
Act (1958), S. 17 (8) (Oct) 446 
——S. 64 — Objection to admissibility of 
document — Objection relating admissi- 
Huy of document under law— Objection 
can be taken even at appellate stage 
(May) 190F 
——Ss. 91, 92 — Oral evidence to show 
real nature of the transaction was admis- 
sible and is not barred by Ss, 91 and 92 
(May) 207A 
~—— S, 92— See Ibid, S. 91 (May) 207A 
——S. 101 — Burden of proof—Where a 
defendant alleges payment of amount de- 
posited with him in a suit for its re- 
covery the onus is on him to prove such 
payment (Sep) 393B 
—~ S, 115 — Bengal Tenancy Act (8 of 
1885), S. 26-C — Notice under S. 26-C7 on 
cosharer about sale of holding describing 
him as occupancy tenant — Kobala des- 
cribing holding as occupancy holding — 
Co.sharer seeking pre-emption as occu- 
pancy tenant — Purchaser estopped from 
challenging capacity of pre-emptor as 
occupancy tenant (Dec) 520B (FB) 
———S. 116—See Houses and Rents—W. B. 
Premises Tenancy Act (1956), S. 17 (8) 
(Oct) 446 
Forward Contracts (Regulation) Act (74 of 
4952), S. 2 (b) — Arbitration Act, 1940, 
S. 88—Non-transferable specific delivery 
contract— Arbitration clause in contract 
—Assignment of contract — Reference to 
arbitration by assignee on basis of assign- 
ment — Can be challenged under S. 38 
(Dec) 542 
Guardians and Wards Act (8 of 1890), 
S. 10 (3) — See Ibid, S, 11 (Apr) 148B 
—— 8S. 10 (3)— Requirement as to attesta- 
tion by two witnesses not complied with 
— Application is liable to be rejected in 
limine (Point conceded) (Apr) 143A 
——S. 11 — Procedure on admission of 
application — An application for bein 
appointed as guardian of the person and 
property of a minor which is notin con- 
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Guardians and Wards Act (contd.) 

formity with S 10 (3) is not one that can 
be proceeded on under S.11 (Apr) 143B 
——-S. 12:— Power to make interlocutory 
order — Sectian 12 gives power to make 


` interlocutory orders for the temporary 


- custody and protection of the person and 


% 


property of the minor — It does not in- 
clude power 'to injunct against Search 
Warrant issued by Magistrate under 
S. 100, Cri, P. C. (Apr) 143C 


HIGH COURT RULES AND ORDERS 


—Caloutta High Court Original Side Rules, © 


Ch. 4, R. 5 and Ch, 38. R. 44—Summons 


returnable on 81.1-72 served on the res-. 


pondent at 4.40 P. M. on 28-1-72. i. e., 
before close of Court hours, would leave 
2 clear days and hence provisions are not 
violated (Sep) 872B 
—-Oh. 4, R. 5 and Ch. 38, Rr. 44 and 486 
Where circumstances demand the 


Court can abridge time (Ch, 38, R. 48) 
notwithstanding provisions in Ch, 4, R. 5- 


and Ch, 88, R. 44 relating to service of 
summons (Sep) 372G 

—-Ch. 4, R. 5 and Ch, 38, R, 44 — Just 
relief should not be refused: for some in- 
fraction of rules of procedure,. mistake 
inadvertence or negligence (Sep) 372D 
——Ch, XVII, R. 10 — See Limitation 
Act (1968), Art. 136 (Apr) 172 

—-Chap, 20, R. 8—See Ibid, Chap. 26, 
R51 À (Feb) 77 
-—-Chap. 26, R. 51—Chamber Summons 
— Application relating to conduct of a 
reference pending before Special Referee 
filed by a party whose request to that 
Referee to make a special report was de- 


clined has to be moved by way of Cham. 


ber Summons and not by way of a notice 
of Motion ‘(Feb) 77 
——Ch, 38, R, 44 — See Ibid, Ch. 4, R. 5 
l (Sep) 872B, C; D 
-———Ch, 38. R. 46 — See Ibid, Ch. 4, R. 5 
Iei (Sep) 372G 
Hindu Law — Joint family — Mitakshara 
— Partition (May) 177B 
——Joint family — Partition — See Ten- 
ancy Laws — West Bengal Estates Ac- 
quisition Act (1954), S, 14 (3): (May) 177A 
—Religious endowments —Shebaitship 
— Nature of — If can be transferred by 
gift or will — Principles (Mar) 95 
Hindu Marriage Act (25 of 4955), S. 25 — 
Benefit of the section is available to 
either party to a marriage that has been 
annulled by a decree ot nullity under 
8.12 (Jan) 4 


- possession 
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“HOUSES AND RENTS 


— West Bengal Premises Rent Control 
(Temporary Provisions) Act (17 of 1980), 
S. 9 (1) (£) (as amended by Act 62 of 1950) 
—Section 9 (1) (f) does not violate Art. 19 
(1) (£) or Art, 14 of Constitution 
ant (Oct) 411 
—West Bengal Premises Tenancy Aot 
(42 of 1958), 5. 2 (h) — See Ibid, S. 10 
(Dec) 516A (8B) 
——S, 10 — Application for standardiza- 
tion of rent by tenant — Application does 
not cease-to be maintainable because 
subsequently, tenancy is determined by 
notice or promises are requisitioned by 
Government . (Dec) 516A (8B) 
-———S, 12 (1), Proviso (h) — Requirement 
of premises for building and rebuilding 
Aer r (Nov) 484 
S. 18 — Tenant is not, in a suit for 
eviction under the Act, entitled to relief 
under S, 114, T, P. Act (Oct) 404A 
——S.18 (1) (e) — Nuisance’ or annoy- 
ance to neighbours including landlord — 
Single instance of obstruction by tenant 
to inspection of pump room and water 
reservoir would not amount to nuisance 
" (Feb) 52A 
——Ss, 17, 18, 21 and 22 — Sections 21° 
and 22 even as amended by Act XXXIV 
of 1969 would not control S. 17 (1) 
(Oct) 404B 
——S.17 (t) — Period of limitation for 
deposit under S. 17 (1) will not be extend- 
ed by operation either of S. 21 or S., 22 
- . (Feb) 56A 
——S. 17 (1) — Expression “Pay ment’ 
means actual delivery of or parting with 
money physically and the principle of 
tender as contemplated by law of contract 
is not applicable to and included in the 
word “payment” (Feb) 56B 
——S. -17 (1), (2) — Application under, 
sub section (1), when can be treated as 
one under sub-section (2) (Feb) 52 
——-S. 17 (1) and (4)— Tenant fully com- 
plying with sub-s. (1) is entitled to relief 
under sub-.s, (4) (Apr) 150B 
——S.17 (8) — Bona fide dispute as to. 
existence of relationship of landlord and 
tenant — Duty of Court to settle before 
striking out defence against delivery of 
(Oct) 443 
——S, 17 (8) — Striking out defence 
against delivery of possession — Defen- 
dant denying that plaintiff was his land- 
lord — Dispute about their relationship 
must be settled before defence is struck 
out (Oct) 446 
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Houses and Rents — W. B. Premises 
Tenancy Act (contd.) 
——S. 17 (4), Proviso (as amended by Act 
IV of 1968 or Act XXX of 1969) — See 
Constitution of ludia, Art. 19 (1) (£) (5) 
(Dec) 524B (8B) 
— S. 17B — See Ibid, S.89 (Oct) 480B 
— S. 17-B (I) Time limit within 
which tenant has to apply for reliefs 
under S, 17-B (1) — Commencement of 
(Oct) 480A 
— Ss. 17.D and 13 (1) (i) — Consent 
decree passed in a suit for ejectment filed 
on ground of default can be set aside 
- under S. 17-D ane) 255 
——S 18 —Seelbid,S.17 (Oct) 404B 
——S. 20 — Decree passed by City Civil 
Court for recovery of possession is appeal- 
able (Apr) 150A 
——S, 20 — Applicability — Applies to a 
suit or proceeding by landlord against 
tenant for recovery of possession simpli. 
citer — Other suits or proceedings by a 
landlord against tenant in a competent 
court, not barred (Aug) 818A 
-— —§, 20 — Joinder of parties and causes 
of action — Provisions of O. 1, Rr. 8 and 
5 and O. 2, R. 8, Civil P. C. govern joinder 
of parties and causes of action — They 
are not abrogated or repealed by S. 20 


: (Aug) 818B 
—— 5S. 21 — See 
(1) Ibid, S. 17 (Oct) 404B 
Ibid, S. 17 (1) (Feb) 56A 
—-S. 22 — See 
(1) Ibid, S. 17 (Oct) 404B 
(2) Ibid, S. 17 (1) (Feb) 56A 


— S. 29 (6)—See Ibid, S. 20: (Apr) 150A 
——Ss. 39, 17-B — Application under 
S, 17-B—“ Within a period of 60 days” in 
8. 17-b (1) — Reference is to period of 
limitation —S. 5, Limitation Act, applies 
by virtue of S. 89 of Tenancy Act 
(Oct) 480B 
—W. B. Premises Tenancy (Amendment) 
- Kot (4 of 1468), S. 17-B — See Houses and 
Rents— W, B. Premises Tenancy (Amend- 
ment) Ordinance (1967), S. 17.C;(Noy) 496 
—W. B. Premises Tenancy (Amendment) 
Ordinance (4967), S. 17-C — Benefit is not 
available to cases where decree for posses. 
sion has been passed after 22-8: 1967 when 
Ordinance came into force (Nov) 496 
—W. B, Premises Tenancy (Second Amend- 
ment) Act (84 of 1969), S. 8 — See Houses 
and Rents —W. B. Premises Tenancy Act 
(12 of 1956), S. 17 (Oct) 404B 
——S, 9—See Houses and Rents — W. B, 
Premises Tenancy Act (12 of 1956), S, 17 
(Oct) 404B 


—— ae 





` —S. 18—See Ibid, S. 23 (1) 
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Income-tax Act (43 of 1984), S. 297 (2) (a) 
— Assessee filed return under Income-tax 
Act (1922) — Assessment order passed 
under S 148 (8) of Act (1961).— Order 
held valid ee (Oct) 417 
Industries (Development and Regulation) 
Act (68 of 1951), S. 18C — Proceeding in- 
stituted by Authorised Controller of com- 
pany — Order of liquidation of company 
— Proceeding abates (Sep) 861 | 
Interpretation of Statutes — Reference to 
objects and reasons — When can be made 
(Dec) 524A (SB) 
——When can Court supply omission in 
language of a statute (Sep) 385B 
Land Acquisition Act (4 of 1894), Ss. 4 and 
6—Notitication for acquisition and decla- 
ration under S. 6 neither invoking dele- 
gate powers nor issued in appropriate 
torm ~ Acquisition not vitiated for such 
irregularity (Aug) 820A 
—— S. 5.A—Second opportunity of hear-. 
ing to owner of land not envisaged 
(Aug) 820E 
——S. 6—See also Ibid,S.4 (Aug) 320A 
——S. 6 — Acquisition for establishment 
of subsidiary Port—Competency of State 
Government (Aug) 820B 
——S, 6 —‘'Purpose’— Undeclared purpose 
cannot be supported by declared purpose 
—However, real purpose, though un- 
declared, if it is well known it can be 
(Aug) 820C 
(Jun) 225B 
——S, 19 (1) (d) — No disclosure of basis 
of valuation by Collector—Onus to prove 
valuation to be incorrect is on claimant 
(Jun) 225C 
——S, 23 — In the absence of proper 
material enabling the coart to determine 
the value of the tank in a logical and 
scientific manner it would not be un- 
reasonable for the Court to value the tank 
at one-half the value of solid land 
(Aug) 333B 
——-§, 23—The accepted modes ot valua- 
tion of lands acquired under the Act are 
(1) price paid, in bona fide transactions 
of purchase of land acquired or adjacent 
lands (2) prospective profit from the Jands 
acquired and (8) the opinion of valuers 
or experts (Aug) 3383C 
-———S, 23—In capitalising the rental value 
of the premises for 20 years the rent must 
be the fair rent or the rent prevailing in 
the locality in respect of buildings having 
similar advantages and amenities 
(Aug) 333D 
——S, 23 (1) — Determination of market 
value — Post notification sales — When 
can be considered (Jun) 225A 


supported 
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Land Acquisition Act (contd.) 

—— S. 23 (1)—Sale transactions not relied 
by Collector — Whether Government can 
rely on them in reference (Jun) 225B 
——Part 7 (Ss. 38 to 44)— Acquisition for 
establishment of subsidiary port — Grant 
of land to Indian Oil Corporation or 
Fertilizer Corporation of India — Pro- 
priety (Aug) 320D 
——S5, 54 — In an appeal by the Govern- 
ment against the award the respondent 
can abandon part of his claims under the 
cross-objection so as to confine his claims 
within the limit of the valuation of the 
cross-objection. But this does not mean 
that he cannot press any of the claims 
made in the cross-objection (Aug) 333A 


Letters Patent (Calcutta) (4868)— Consti- 
tutional validity — Letters Patent is still 
in force within meaning of Art. 372 read 
with Art. 225 of the Constitution—It can- 
not also be struck down as ultra vires the 
Preamble of the Constitution (Nov) 470A 
——Clause 12—Leave under — If defen- 
dant will be put to great hardship 
amounting to injustice when the suit is 
permitted to be tried in Calcutta High 
Court leave granted at the time of institu- 
tion of the suit must be cancelled on a 
revocation (Mar) 82 
— Cl. 15— See Civil P. C, (1908), O. 43, 
R1 (Sep) 398 
—— Cl, 15 —“Judgment”— Tests stated— 
An order setting aside abatement under 
O. 22, R. 9, Civil P. C. is not a ‘judgment’ 
as it does not relate to the merits of the 
dispute but only a step tc wards final ad- 
judication of the dispute and as such is 
not a ‘judgment’ within the meaning of 
Cl. 15 of the Letters Patent 
(Nov) 449 (FB) 
— Cl. 15—Judgment — Order refusing 
to grant injunction restraining execution 
of judgment decree is appealable 
(Nov) 469 
Limitation Act (9 of 1908), S. 18—See 
Tenancy Laws — Bengal Tenancy Act 
(1885), S. 26F . (Dec) 502B (FB) 
— Art. 181—See also Tenancy Laws — 
Bengal Tenancy Act (1885), 5. 26F 
(Dec) 502B (FB) 
—— Art. 181 — Scope — Article applied 
cnly to applications under Civil P. C. 
(Sep) 881B 
Limitation Act (36 of 1963), S. 1— Law of 
Limitation applies to Calcutta City Civil 
Court (Apr) 160G 
—— S. 5 — See also Houses and Rents — 
W. B. Premises Terancy Act (12 of 1956), 
S. 39 (Oct) 430B 
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Limitation Act, 4968 (contd.) 
— S, 5—Sufficient cause— Ignorance of 
law arising from not taking any legal 
advice on petitioner’s rights under S. 17. B.. 
W..B. Premises Tenancy Act (1956), held’ 
not sufficient cause within S. 5, Limita- 
tion Act (Oct) 430C 
—S. 29 (2) — See Houses and Rents — 
W. B. Premises Tenancy Act (12 of 1956), 
S. 89 (Oct) 430B 
— Art. 22— Deposit or loan — Determi- 
nation of — Intention of parties and all 
circumstances of case have to be con- 
sidered f (Sep) 393A 
Arts, 64-65 — See Tenancy Laws 
—Bengal Tenancy Act (1885), S. 48C 
Proviso (Mar) 8h 
—— Art, 136— Execution of decree—Time 
required for obtaining certified copy of 
decree cannot be excluded (Apr) 172 
—— Art. 187 — Scope— Article applies to 
application under special laws 

(Sep) 381A 
Marine Insurance Act (41 of 1968), S. 55 
(1)—Liability of insurer—Nature of 





(Jun) 228A. 
——S. 57 — 'Proximate cause’ of loss— 
What is ° (Jun) 228B 
——S. 60—‘Actual los?— What it includes 
(Jun) 228C 


Maxims—See Houses and Rents — W. B. 
Premises Tenancy Act (12 of 1956), S. 17B 
(1) (Oct) 430A 
Monopolies and Restrictive Trade Practices: 
Aot (64 of 1969), S. 2 (g) (iii) — Exercise 
of control by a company over another 
company — Concept of “control” implies 
dominant and a dominated undertaking 
(Mar) 105G 
—S.:22 — Applicability — Companies 
which are incorporated prior to com- 
mencement of the Act of 1969 do not come 
within ambit of Section 22 (Mar) 105C 
—S, 22 — The section is intended for 
State intervention (Mar) 105D 


Motor Vehicles Act (4 of 1989), S.110-B— 
Purpose of compensation — Factor for 
consideration (Aug) £05. 


MUNICIPALITIES 


—Caloutta Municipal Act (88 of 41951), 
Ss. 6, 24, 34, 414 and 414-A— Powers and 
sition of commissioner— Order to demo- 
ish unauthorised construction — Review 
of order rejected—Appeal beyond limita- 
tion — Commissioner not impleaded — 
Appeal held bad and defective (Aug) 318 
——S. 24—See ibid, S, 6 (Aug) 318 
— S,. 34—See ibid, S. 6 (Aug) 818 

—-S. 414 — See also ibid, S. 6 
(Aug) 318 


a 


16 


Municipalities — Calcutta Munlicpal Act 
©  (contd,) 
—_5, 414 — Even in’ ‘respect of matters 
which involve violation of an unrelax- 
able building rules the Commissioner has 
discretion not to order demolition if the 
violation is not of serious nature — That 
discretion must however -be used bona 
fide stating reasons therefor 
(Nov). 459 (KB) 
——S, pela eee ibid, s. 6- (Aug) 318 


eae 


l Parkiciship Kot (9 of 4982); S. 19 (c) — 
See Arbitration Act (li 40), S. 21 
; (Feb) 45A 


Patente i Desigus oi (2 of 19411), 5. 51-A . 
sub-s, (1), Cl.. (a) (iii) — Even if a design ~ 


wbich is original but is‘published earlier 


than the date of registration such design. 


. loses its novelty or newness on thé date 


of registration and hence the registration’ 


may be revoked (Aug) 889A 
—S. 51-A (1), Cl. (a) — Word ‘or’ be- 
tween sub-clauses (i}, (ii) and (iii) of 
Cl. (a).should be read as ‘and’ Person is 
entitled to take one or all of the, grounds 
mentioned in the said sub-clauses for 
cancellation of the registration 

(Aug) 839B 
—s. 51-A, Cls. (a) and (b)— Forums pre- 
scribed in two clauses for applying for 
cancellation of registration are not mutu- 
ally exclusive | (Aug) 339G 


Publis Premises (Eviction of Unauthorised 
. Occupants) Act (32 of 1958), Ss. 7 (2) 10-E 
— Section 7 (2) is void being in con- 
travention of Art. 14 of the Constitution 
—- Doctrine of eclipse has no application 
‘to post —Constitution Jaws that infringe 
fundamental rights — Section 4 of Amend- 
ment Act 1948 which adds S. 10-E cannot 
make S. 7 @) valid—Constitution of India, 
Art, 14 (Aug) 350 
——S, 10-E — See ibid: 8.7 OR 


PUBLIC SAFETY 


— West Bengal (Prevention of Violent Koti- 
vities) Act (49 02719710), S. 3— Detention 
under — Essentials of (Feb) 35A 
——S, 3— Detention under—Grounds for 
_ ~~Vagueness (Feb) 85B 
—__5S. 8—Acting in ahy manner prejudi- 

cial to the maintenance of public order 
(Feby 35C 
——S. 3 — Detention—Pendency of cri- 
minal case on same: ground on which 
order of detention is made — Order of 
detention. not rendered invalid or mali- 
cious (Feb) 35D 


——— ea 
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Registration Act (46 of 4908), S. 17 — 
Registration of trust, requirement asto ` 

(Feb) 61B 
— S. 17 (1) (b)—Surrender of lease— 
Surrender by instrument in writing . pur- 
porting to extinguish right of tenant 


-valued at over Rs, 100—Deed is com- 


py registrable even though invalid 
ecause of surrender on future date ` 
(May)190E ` 
Requisitioning and Acquisition of Tamo 
able Property Act (380 of 18562), S. 8 (3) 
(a)— — Assessment of PEPPEN : 
) 343A 


os 8 (8) (b) — erie of oP Pad —.- 
Compensation to be determined 
(July) 292 . 


SALES TAX 


—Bengal. Finance (Sales Tax) Aot (6 of 
4941), S. 2—Construction contracts — 
Material supplied by contractor cannot 
pe assessed for payment of sales tax 


XO ct) 420A- 
Specifio Relief Act a of. 4877), Ss. 20, 92° 
—Contract for sale — Hard -and un- 


conscionable bargain— Discretion to en- 
force specific performance (May) 207B 
21 (b) — Wrongful termination of 
service—Suit for declaration that service 
continues (Jan) 19B 
——S. 22—See ibid, S. 20 (May) 207B 
Specific Relief Act (47 of 1963); S, 34 — 
Relief of declaratory decree, when avail- 
able (July) 283B 
—S. 84 — Declaratory suit — Applica. 
tion for injunction — Maintainability 
(Jul) 288C 
Succession Act (39 of 1925), S. 63 — Proof 
of execution - {May) 210B 
—S, 222 — Application for probate — 
Delay.— Effect (May).210 
——S. 283 — Probate proceedings — Pro- 
bate Court cannot pass decree in terms of 


eae agreement between parties 


(Jul) 288A: 
— §, “995 — See Court fees and, Suits 
Valuations — W.B. Court fees Ordinance 
(1969), S. 50 (2) (May) 189 


Spe TENANCY: LAWS ` i 
— Bengal Tenancy Act (8 of 1888), S. 26.C 


_—See also Evidence Act (1872), S 115 


(Dec) 520B (FB) 
— S, 26-F— Right of pre-emption under 
Section 26-F whether survives W. B. ` 
Estates Acquisition Act, 1953 after Chap- 
ter VI thereof comes into force - 

(Dec) 502A (FB) 
——S, 24.F—Application by non-notified 
co-sharer—Limitation (Dec) 502B (FB) 
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Tenancy Laws — Bengal Tenancy Act 
(contd.) j 
——S. 26.F — West Bengal Estates Ac- 
quisition Act (1 of 1954), S. 6 (1) — Land- 
lord leasing land to tenant as “occupancy 
` tenant”—Such tenant. has no right of pre- 

emption when part of his co sharer’s land 
is sold—Effect of vesting of raiyati inter- 
est in State (Dec) 520A (FB) 
—5, 26.F (2) — See also Tenancy Laws 
— W. B. Lavel Reforms Act (10 of 1956), 
5.8 (Oct) 409B 
——S, 26.F (2) — Applicant not required 
to deposit compensation for the improve- 
ment made by the transferor 
(Dec) 502C (FB 
-——S. 48.C, Proviso — Tenant remaining 
in continuous possession by asserting 
title as Korfa-tenant for more than 12 
years after expiry of lease — Tenant ac. 
quires non-ejectable right under proviso 
to Section 48-C (Mar) 81 


-—-Schedule III, Art. 8 — To attract the’ 


provisions of Art. '8 of the Schedule 
III of the Bengal Tenancy Act, disposses- 
sion must be effected by the landlord in 
his capacity as landlord ` ` (Sep) 376 
—Caloutta Thika Tenancy Act (2 of 1949), 
S. 5— Landlord not in possession of pro- 
perty at the time of execution of lease— 
Lease nonetheless comes into operation 
and lessee can maintain suit for eviction 
of thika tenant in his-own right 
(Apr) 149A 
——5S. 5— Registered lease for more than 
12 years — No structure constructed or 
acquired by lessee on the land — Suit by 
lessee for eviction of thika tenant—Lessee 
cannot be thika tenant under Section 2 (5) 
and hence question of starting eviction 
proceeding by tenant of first degree 
against tenant of second degree does not 
arise (Apr) 149B 
——5.5-— Suit by lessee for eviction of 
thika tenant — Order of ejectment passed 
—Appeal against the order disposed of 
before coming into force of amended Act 
29 of 1969 — Held, no protection of amend- 
ed Act could be given against ejectment 
—Moreover grounds whereupon the order 
was passed were not deleted by Amend- 
ing Act (Apr) 149C 
——S. 7-A (as inserted by Second Amend- 
ment Act of 1969) — Power of Controller 
to set aside order for ejectment — Appli- 
cability _ (Jun) 256 


—Calonutta Thika Tenancy (Second Amend- 
ment) Act (23 of 1989), S. 18—See Tenancy 
Laws—Calcutta Thika Tenancy Act (2 of 
1949). S. 7A oe. (Jun). 256 
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Tenancy Laws (contd.) 
—West Bengal Estates Acquisition Act 
4983 (1 of 1953), S. 2 (b)—Tank and bund 
thereof are not agricultural lands 

(Nov) 458 


—S. 6 
See (1) Ibid, S. 14 (8) (May) 177A 
(2) Tenancy Laws — Bengal Ten- 
ancy Act (1885), S. 26F 
(Dec) 502A (FB) 
(8) Tenancy Laws — W. B. Non. Agri- 
cultural Tenancy Act (1949), S. 24 
(July) 258B 
——S, 6 (1)— See Tenancy Laws—Bengal 
Tenancy Act (1885), S. 26-F 
- ` (Dec) 520A (EB) 
— Ss. 14 (8), 6 — Intermediary — Joint 
Hindu family — Holding property before 
vesting in an “intermediary” can be 
treated as a single individual or a 
single unit for the purpose of reten- 
tion of land and also for compensation 
(May) 177A 
-——S.44—-See Tenancy Laws—W. B. Non- 
Agricultural Tenancy Act (1949), S. 24 
| (July) 2588 
——S, 44 (2a) — Notice requiring holder 
to show cause against action under sec- 
tion without giving grounds for initiation 
of proceeding and without stating why 
and in what manner the finally published 
record of rights needs revision is liable to 
be quashed as being incompetent exercise 
of suo motu power and as violating rules 
of natural justice (Nov) 455A 


——— S. 44 (2a)—Revenue Officer or Assis- 
tant Settlement Officer cannot enquire 
into the title of holder — He has only to 
decide on basis of possession (Nov) 455B 
——S, 44 (2a) and Sch. B, R. 6 — Correct- 
ness of entry in record of rights has to be 
enquired into by the Assistant Settlement 
Officer himself and not by deriving any 
impression from enquiry held by another 
officer (Nov) 455C 
——Ss, 44 (8) and 44 (2a) — See Constitu- 
tion of India, Art. 226 (Nov) 455D 


——S, 61 (as introduced by Bengal Act 
(4 of 1963)) — There is :no delegation of 
legislative power to executive— Assuming 
that there is delegation it is neither ex- 
cessive nor unguided so as to amount to 
abdication of legislative powers 
(Dec) 497B 
——S,. 61 (2). Proviso (ii) (as amended by 
West Bengal Act 40 of 1963) — Provision 
neither vague nor unworkable (Dec) 497F 
——Chap. IV—See Tenancy Laws—Ben- 
gal Tenancy Act (1885), S. 26F 
az (Dec) 502A (FB) 
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Tenancy Laws — West Bangal Estates Ac. 
quitition Act count: ) 
——Sch. B, R. 6—See Ibid, S. 44 (2a) 
(Nov) 455C 
—W. B. Land Reforms Act (40 of 41988), 
S. 2 (10)—‘Raiyat — Test to determine 
(Sep) 381D 
— S. 4 (2-A) (a)— Quarry ing sand— Pro- 
vision cannot apply where sands found on 
surface land during excavation of tank 
were allowed by owner to be removed by 
licencee for business purpose since there 
is no quarrying of sand in such case 
(Oct) 447 
— Ss, 5 (5) and 8 (1) — Non-notified co- 
sharer could apply for pre-emption under 
S. 8 (1) within 3 years from date of notice 
of transfer under S, 5 (5) (Oct) 409A 


——S,. 8 — Section does not provide for. 


rejection of application for pre-emption 
for non-deposit of consideration amount 
while applying (Oct) 409B 
—S. 8 (1)—See also Ibid, S. 5 (5) | 
(Oct) 409A 
—S5. 8 (}) —Application for pre-emption 
— Limitation (Sep) 881C 
— S. 8 (1)—Application for pre-emption 
—Co-sharer raiyat—Condition precedent 
for enforcing right of pre-emption 
(Sep) 381E 
—— Ss, 8 (1) and 9 (1)—Where soniidere: 
tion money is in dispute pre-emptor may 
without suffering rejection of his applica- 
ms deposit deficiency if any determined 
the Revenue Officer within time 
allowed by him (Oct) 409C 
— S. 8 (2) (a)—Heba-bil ewaz — Consi- 


deration not money but some other com-. 


modity — Transaction is an exchange 
which is excepted under S, 8 (2) (a)—Ap. 
plication for pre- -emption not maintain- 


able (July) 298A 
——S. 8 (2) (b) — Heba-bil-ewaz — Whe- 
ther a gift July) 298B 


(Tuly) 
— S, © ()—See Ibid, S, 8 (1) (Oct) 409C 
___S, 21—Jurisdiction of Civil Court is 
not barred when the Act depriving the 
Civil Court of its jurisdiction in respect 
of the suit is brought into force during 
the pendency of the suit (Mar) 104 
—W. B. Non-Agricultural Tenancy Act (20 
of 1949), S. 6— Applicability (Jul) 258A 
.—S. 24 — Pre-emption — Finally pub- 
lished record of rights showing separa- 
tion of interests of co-sharers — Transfer 
by one of them of his share— Others have 
no right of pre-emption (Jul) 258B 
——S, 24 (2)—See Tenancy Laws—W. B. 

Land Reforms Act-(10 of 1956), S. 8 
i (Oct) 409B 


Trade and Merchandise Marks Act (43 of 
1988), S. 11 — Registration of trade mark 
— Proposed mark not likely to deceive or 
confuse—Onus to prove lies on applicant 

(July) 261A 
——S. 12— Prohibition of registration of 
identical or deceptively similar trade 
marks (Jul) 261B 
——S, 109 (5)—Appeal under—Questions 
of facts can be gone into (Jul) 261C 
Transfer of Property Act (4 of 1882), 
Ss. 11, 54—Sale—Vendee gets all interest 
in property — A habendum in sale-deed 
cannot override provisions of S, 54 — 
Habendum imposing conditions or limi- 
tion in conveyance deed is repugnant to 
S. 11 (Aug) 310A 
—— S. 54 — See also Ibid, S. 11 

(Aug) 310A 
——S, 54— Sale — Rules of English mode 
of conveyancing cannot prevail over the 
conception of sale in T. P. Act. 

(Aug) 810B 
——S, 105—See Tenancy Laws—Calcutta 
Thika Tenancy Act (1949), S. 5 

(Apr) 149A 
—— 5S. 111 (e)— Determination of lease by 
surrender—Surrender mentioned in Cl. (e) 
provides for immediate yielding of the 
interest — Surrender in future is not war- 
ranted by law (May) 190D 
——S, 114—See Houses and Rents—W. B. 
Premises Tenancy Act (12 of 1958), S. 13 

(Oct) 404A 
——S, 115 — Surrender of Jease—Under- 
lessee becomes lessee directly under’ 


lessor by operation of statute and not by 


devolution of lessee’s interest on lessor 
(May) 190A 
——S. 116 — See Tenancy Laws —Bengal 
Tenancy Act (1885), S. 48C, Proviso 
(Mar) 81 
——S. 122 — See Tenancy Laws — W. B. 
Land Reforms Act (1958) (July) 298B 


Trusts Act (2 of 1882), S. 63—See 


(1) Ibid, S. 64 (Mar) 88D 
(2) Ibid, S. 66 (Mar) 88C 
——-5.64 — “Transferee’ and “convey- 
ance” meaning of (Mar) 88D 


-——S. 66—Beneficiary’s charge — Where 
the trustee has mixed up his own fund 
with the funds of the trust estate, the 
beneficiary is entitled to a charge on the 
property bought or acquired out of mixed 
fund to the extent of trust money applied 
(Mar) 88C 
W. B. Court Fees Ordinance (417 of 1969) 
See under Court Fees and Suits Valu- 
ations. 
W. B. Estates Acquisition Act (4 of 1984). 
See under Tenancy Laws. 
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Wrest Bengal Fisheries (Requisition. and 


Acquisition) Act (20 of 1965), S.2(5)—See - 


also Constitution of India, Art. 31 (2) 
(Sep) 366A 
——S, 2(5)(iii)—Words “any other object’ 
—Meaning of (Sep) 866B 
——S. 8 — See Constitution of India, 
Art. 31 (2) (Sep) 866A 
——S 8 (4), Expln. (c)—Words “average 
income”— Meaning of (Sep) 3866C 
West Bengal Land Development and Plan- 
ning Act (21 of 1948),5.8(2) — Provisions 
have reduced and curtailed quantum of 
compensation payable in Land Acquisi- 
tion proceedings and are therefore viola- 
tive of Art. 14 of the Constitution; and 
are not saved by Art. 31-B and 9th Sche- 
dule thereto (Nov) 487 


West Bengal Land Reforms Act (10 of 1956) 
See under Tenancy Laws. 


West Bengal Land Requisition and Acqui- 
sition) Act (2 of 1938), S. 3 — Resort to 
requisition proceedings under this Act 
cannot be said to be bad or mala fide on 
. ground that the Act does not provide for 
same or similar opportunity as provided 
in some provision of another Act (Jan)8A 
—S.8 — Provision for notice cannot be 
read into the Act on the basis of princi- 
ples of natural justice: (Jan) 8B 
—S. 3 (as amended by West Bengal 
Land (Requisition and Acquisition) Ordi- 
nance (1969) — Requisition of area for 
residence of people living outside that 
area would not be invalid (Jan) 8E 
——S, 3 (1) — Requisition — Validity of 
requisition aannot be challenged on 
ground that requisition. involves perma- 
nent change in character of property 
(Jan) 8C 

— S§, 8 (1) — Requisition order is not 
invalid on ground that it required deli- 


West Bengal Land (Requisition and Ac.- 
quisition Act (contd.) 

very of requisitioned property on next 

day of service of notice (Jan) 8D 


W.B. Non-Agrioultaral Tenancy Act (20 
of 1949) 
See under Tenancy Laws, 


West Bengal Publio Land (Eviction of Un- 
authorised Occupants) Act (13 of 1962), 
S. 4—Eviction of unauthorised occupant 
— No public purpose is necessary for 
ordering it (Jan) 1A 
——S, 4 — Constitutionality — Section 4 
cannot be struck down as providing arbi- 
trary discretion (Jan) 1B 
— S. 4 — Constitutionality — The Spe- 
cial procedure in S, 4 for eviction of 
unauthorised occupants cannot be said to 
impose unreasonable restriction on right 
of.citizens to hold property (Jan) 1C 


W. B. Premises Rent Control (Temporary 
Provisions) Act (47 of 1980) 
See under Houses and Rents, 


West Bengal Premises Tenansy Act (12 of 


1986) 
See under Houses and Rents. 


West Bengal Premises Tenancy (Amend- 
ment) Act (4 of 1988) 
See under Houses and Rents. 

W. B. Premises Tenancy (Amendment) 
Ordinance (1987) 
See under Houses and Rents. 

W. B. Premises Tenancy (Second Amend- 
ment) Act (84 of 1969) 
See under Houses and Rents. 


West Bengal (Prevention of Violent Ac- 


tivities) Act (49 of 1976) 
See under Public Safety. 


Words and Phrases—“Mutatis Mutandis” 
implications of (Dec) 497D 


CALCUTTA CASES OVERRULED, REYERSED AND DISSENTED 
FROM, ETC., IN A. I R. 1872 


Diss.=Dissented from in; Not F.=Not followed in; Over.—Overruled in; Revers.=Reversed in, 


41899) ILR 26 Cal 889, Bodh Narain v. Md. Moosa 
—Diss. AIR 1972 Ker 64 (Mar). 


AIR 1919 Cal 325 (2)=23 Cal W N 518, Hashmat 
v. Jamir—Diss. ALR 1972 Orissa 186B (July). 


AIR 1922 Cal 335 =-ILR 49 Cal 62, Sarat Chandra 
Sarkar v. Maihar Stone and Lime Co., Ltd.— 
Over. AIR 1972 Cal 449 (FB) (Nov). 


AIR 1928 Cal 184 == 47 Cal LJ 82, Naimuddin 
Biswas v. Maniruddin Laskar — Over. AIR 
1972 Cal 449 (FB) (Nov). 


AIR 1931 Cal 211=-85 Cal W N 288, Smt. Golmu 
Bibi v. Abdus Samad — Held not good law in 
view of (1918) 40 Ind App 182 (PC) as inter- 
preted AIR 1972 Pat 17D (Jan). 


AIR 1936 Cal 576=:ILR (1937) 1 Cal 112=-40 Cal 
W N 1028, Sachindra Nath Chakraborty v. 
Trailokyanath Chakraborty — Diss. AIR 1972 
Cal 409B (Oct). 


AJR 1941 Cal 244 = 194 Ind Cas 730, Hansraj 
Bhuterla v. Askaran Bhuterla — Not F. AIR 
1072 All 357A (Aug). 


AJR 1953 Cal 548=-57 Cal WN 397, Atulya 
Kumar v. Directorate of Procurement and 
Supply—Diss. AIR 1972 All:401B (Sep). 


AIR 1955 Cal 626-97 Cal LJ 9, Anath Bhandhu 
Deb y. Dominion of India—Not good law in 
view of AIR 1959S C185 as interpreted 
AIR 1972 Cal 420D (Oct). 


41958) 62 Cal W N 860 = ILR (1959) 1 Cal 250, 
Ganesh Chandra v. Sudarshan Dey — Over. 
AIR 1972 Cal 502A (Dec). 


41961) 65 Cal W N 354 = ILR (1961) 2 Cal 816, 
Panchu Sundari Dasi v. Haripada Biswas— 
Over. AIR 1972 Cal 502A (Dec), 


41961) 65 Cal W N 811, Shiba Prasad Gerua v. 
Manmatha Nath Gupta—Over. AIR 1972 Cal 
502A (Dec). 


{1962) Civil Revn. C. No. 3368 of 1961, D/- 21-9- 
1962 (Cal), Sudhir Kumar Ghosh v. Sarat 
oo Ghosh — Over. AIR 1972 Cal 502A 
(Dec). 


ALR 1862 Cal 275 = 66 Cal WN 191, Birendra 
Nath Banerjee v. Mritunjoy Roy—Not F, AIR 
1972 Pat 482 (Dec). 


41963) 67 Cal W N18, Sm. Tara Nevatia v. S.C, 
Dhur—Over. AIR 1972 Cal 449 (FB) (Nov). 


{1963} 67 Cal W N 683, Nitai Chandra Das v. Sisir 
Kumar Das—Over. AIR 1972 Cal 502A (Dec). 


41968) 67 Cal WN 848, Dhananjoy Senapati v. 
Decca ae Senapati — Over. AIR 1972 
ec). 


(1984) A. F. O. D. No. 188 of 1960, D/- 10-3-1984 
(Cal)—Revers. AIR 1972 S C 378 (Feb). 


(1966) Civil Rules Nos. 1827 (F) to 1829 (F) of 
1966, D/- 18-8-1966 (Cal)—Revers. AIR 1972 
S C 749C (Apr). 


AIR 1980 Cal 319=69 Cal WN 767 (FB), Royal 
Nopal Airline Corporation v. Mono Rama 
Mehar Singh — Held overruled by AIR 1966 
as n as interpreted AIR 1972 Bom 27F 

an). 


(1967) I. T. Ref. Nos. 274 of 1961 and 114 of 1963, 
D/- 10-2-1985 and 17-7-1967 (Cal)~ Revers, 
AIR 1972 S C 156 (Jan). 


(1967) I. T. Ref. No. 144 of 1963, D/. 20-7-1967 
J S ee AIR 1972 SC 782A, B, D 
{Apr). J i 


(1967) I. T. Ref. Nos. 106 and 215 of 1983, D}-- 
‘ao (Cal) ~Revers. AIR 1972 S C 1880B 
ep). 


(1987) N. I.T. 3 of 1967, D/- 28-10-1967 (Cal)— 
Revers. AIR 1972 S C 2195A (Oct). 


AIR 1987 Cal 269, Asstt. Collector of Central 
Excise v. National Tobacco Co. of India Ltd. 
—Reyers, AIR 1972 S C 2588C (Deo). 


AIR 1968 Cal 74, Sm. Latika Ghosh v. Nirmal 
c Ghosh — Revers. AIR 1972 5 C 2119B 
(Oct). 


AIR 1968 Cal 287, Avery Co. of India Pvt. Ltd. v» 
Second Industrial Tribunal — Revers. AIR 
1972S C 1626C (July). 


AIR 1968 Cal 305, Gouri Gupta v. Tarani Gupta 
—Diss. AIR 1972 Andh Pra 62A. (Feb). 


AIR 1968 Cal 567, Tarini Gupta v. Gouri Gupta— 
Diss. AIR 1972 Andh Pra 62A (Feb). 


-(1969) Suit No. 829 of 1988, D/- 18-8-1969 (Cal), 


Jatindra Nath Samanta v. Rash Behari Dutta 
& Co.—Diss, AIR 1972 Cal 430B (Oct). 


AIR 1969 Cal 67 = 73 Cal W N 10, Benu Roy ve 
Manindranath Chatterjee — Over. AIR 1972 
Cal 430A (Oct). 


AIR 1969 Cal 236, Commr. of I.-T. v. M/S. Central 
India Industries, Morar — Revers. AIR 1972 
S C397B (Feb). 


1969 Lab I C 1158 = (1962) 1 Lab LJ 85 (Cal), 
Workmen of Continental Commercial Co. (P-) 
Ltd. v. Govt. of West Bengal — Over. AIR 
1972 S C 348B (Feb). 


(1968) 73 Cal W N 786, Md. Yusuf v. Golam Jilani 
—Over. AIR 1972 Cal 430A (Oct). 
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(1969) 39 Com Cas 401 (Cal), Commr. of I.-T. 
(Central), Calcutta v. Associated Industrial 
Development Co. P. Ltd.—Revers. AIR 1972 
S C 445 (Feb). 


{1989) LI T J 465 (Cal), Commr. of I-T., v. Eller- 
man Lines Ltd., Calcutta—Revers. AIR 1972 
S C 524 (Mar). . 


{ 1970) App. No. 148 of 1969, D/. 14-9-1970 (Cal) 
—Reyers. AIR 1972 S C 1826C (Sep). 


(1970) Appeal No. 76 of 1870, D/- 9-7-1970 (Cal) 
—Revers. AIR 1972 S C 542 (Mar). 


AIR 1970 Cal 134, Sheik Mohd. Sayeed v. Asst. 


Collector of Customs — Over. AIR 1972 SC 
689 (Mar). 


(1971) Cri. Misc. Cases Nos. 189, 177, 330 and 331 
of 1971, Dj- 13-9-1971 (Cal) — Revers, AIR 
1972 S C 1680A (Aug). 


AIR 1971 Cal 313, Rajputana Trading Co. Pvt. 
Ltd. v. Malaya Trading Agency — Diss. AIR 
1972 Cal 4308 (Oct), 


1971 Tax L R 978 (Cal), Banwarilal v. Sitaram— 
nen, AIR 1072 Cal 105B,C,D, E, G 
r). 


(1971) 82 I T R 567 (Cal), Commr. of Income-tax 
v. Sardar Indra Singh Trust — Reyers. AIR 
1972 S C 34 (Jan). 


COMPARATIVE TABLES 


Supplement to Comparative Tables of Previous Years. 


Owing to late receipt of other Journals the following supplement to 
Comparative Tables of A. I, R. = Other Journals is issued 


AIR 1968 Calcutta 


AIR Other Journals 

186 ILR (1972) 1 

Oal 488 

AIR 1970 Calcutta 
ATR Other Journals 

182 JGR (1971) 3 
Gal 489 

189 TLR (1972) 1 
Cal 281 

849 ILR (1972) 2 
Cal 14 

497 ILR (1971) 2 
Oal 884 


—— 


AIR 1971 Calcutta 


ALR 
98 
122 


162 
218 
218 
219 
224 
244 


Other Journals 


41 FJ R227 
ILR (1971) 2 


Cal 278 
ILR (1972) 1 
Cal 275 


ILB (1971) 2 


ILR (1972) 2 
Cal 628 
ILR (1971) 2 


ILR (1973) 1 


Cal 25 
IŁR (1971) 2 
Oal 435 


A. I. R. Calcutta = Other Journals 


AIR 1971 Calcutta 


AIR 


252 
2AB 
801 
319 


880 
888 


878 
881 


888 
398 


407 


Other Journals 
ILR (1971) 2 Cal 47 
1972 Ren O J 184 
76 Oal W N 888 
ILR (1972) 1 

Cal 148 
ILR (1971) 2 Cal 88 
ILR (1971) 2 

Oal 580 
1872 Ren O J 351 
ILB (1971) 3 

Oal 244 
1872 Ren O J 679 
ILR (1971) 2 

Cal 868 
76 Cal W N 656 





AIR 1971 Calcutta 


AIB 
424 


455 


476 
480 
482 


494 
634 


539 
540 


548 


Other Journale 
ILR (1971) 2 


Oal 61 
TLR (1972) 1 
118 


86 IT R443 
1972A 0J1 
ILR (1971) 2 

Oal 257+ 
1972 A O J 882 
TLR (1972) 1 

Osl 859 
TDR (1971) 2 Oal 78: 
ILR (1972) 1 

Oal 150 
78 Cal W N 778 


Other Journals 


76 Cal W N 982 
75 Cal W N 831 
1972 Tax L R 1620 
1878 Lab I O 221 
25 Cal W N 751 
1972 Ori L J 244 
ILR (1871) 2 

Cal 595 


1872 Tex L R 1682 
42 Com Cag 602 


one 
nae 


oe 


76 Cal W N 158 


ILR (1972) 1 
Cal 140 


78 Cal W N 127 


o.a 


78 Cal W N 161 
ILR (1972) 2 Cal 84 


Ga 


76 Cal W N 48 


75 Cal W N 288 


oon 


A. I. R. 1972 Calcutta = Other Journals 


AIR 


174 
177 


185 
189 
190 


198 
207 


Other Journals 


1972 Lab I O 591 
76 Oal W N 137 
ILR (1972) 1 

Cal 684 
78 Cal W N 801 


78 Oal W N 217 
1972 Ren Ô R 172 


76 Cal W N 116 


76 Cal W N 281 
76 Cal W N 296 
78 Cal WN 286 
76 Oal W N 158 


AIR 


820 
829 
888 
889 
343 
B45 
348 
350 
852 


855 


361 
866 


872 
876 


378 
381 
883 
885 


Other Journals 


78 Cal W N 5675 


ELETI 


1972 Ori L J 1299 
ILR (1972) 1 
Cal 484 
ILR (1972) 1 
Oel 618 


78 Cal W N 797 


ere 


1972 Lab I O 1148 
78 Cal W N 428 


78 Cal W N 83 
(1972) 1 Lab 


LJ 868 
(1971) 1 Berv 
L R 816 


ILR (1973) 2 
Cal 104 


76 Cal W N 797 
(1972) 1 Lab L J 84 
1972 Lab I O 1292 
75 Oal W N 301 


ore 


AIR Other Journala 
iy 76 Cal W N 784 
11 R 
417 1972 Tax L R 1088 
420 1972 Tax L B 2601 
480 76 Cal W N 488 
448 78 Oal W N 720 
1972 Ben O R 858 
448 76 Oal W N 897 
1972 Ren OJ 676 
447 76 Oal W N 878 
449 FB76 Cal W N 1084 
455 78 Cal W N 149 
468 76 0al W N 2387 


4590F B786 Oal W N 983 
465 see 


466 wow 

467 76 Cal W N 885 
489 76 Oal W N 781 
470 78 Oal W N 881 
482 78 Cal W N 787 
484 nee 

487 76 Cal WN 972 
489 e.. 

494 ILR (1872) 1 

- Oal 708 

498 oe 

497 78 Cal W N 808 


502FB76 Oal W N 1058 
516 SB77 Oal W N 123 
520FB m. 

524 SB77 Oal W N 80 
588 oe 

589 ~~ 

541 oon 


542 





i Other. Journals = All India Reporter 


my t (4074) 2.Cal ILR (1971) 2 Cal 


AIR 
; a 1971 Oal 219 
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66 © > h 880 
76 ” m 6589 
79 » » 218. 
244 n o» BBL 
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976 
866 
884 


485.` 
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560 
595 
615 


1971 Oal 122 
»” m» 898 
1970 » 497 
1971 © 9 B44 
1970 » 182 
1971 » 886 
1973 » 85 
1971 »' 424 


ILR (4972) 4 Cal 
(Jan. to June 1978) 
ILR AIR 
25 1971Cal 234 
185: »  » 455 
140 19723, » 81 
146 1971 » 819 
150 H » 540 


275 n n 167 


ILR (1972) 1 Cal ILR (4972) 2 Oak 
"(Tuly 1978 only) 


281 
488 


484 | 


618 
626 
659 
884 


709° 


1970 
1988 
1872 


n 


1971 
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1972 


» 
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yn 
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198 
862 


~ 855 
‘218 
` 584 


177 
494 


ILR AIR 
14 .1970 0al 849% 
64 1972 » 10% 

” 


104 


» 896 
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All India Reporter 
1972 
Calcutta High Court 


ee 


AIR 1972 CALCUTTA 1 (V 59 C 1) 
ANIL KUMAR SEN, J. 
Dhanomoy Thapa, Petitioner v. The 
State of West Bengal and others, Res- 
pondents, 


Civil Order No,- 2079 (w) of 1971, 
D/- 6-8-1971. 


(A) West Bengal Public Land (Evic- 
tion of Unauthorised Occupants) Act 
(13 of 1962), Section 4 — Eviction of 
unauthorised occupant — No public pur- 
pose is necessary for ordering it even 
though the ultimate purpose is to de 
requisition the land in question and 
hand over its possession to the real 
owners thereof. (Para 5) 


(B) West Bengal Public Land (Evic- 
tion of Unauthorised Occupants) Act (13 
of 1962), Section 4 — Constitutionality 
— As Section 4 provides guidance in 
. the matter of exercise of power to evict 
unauthorised. occupants of public land 
by requiring the. authority to reach an 
objective satisfaction on two points it 


cannot be struck down as providing 
arbitrary discretion. (X-Ref:— Consti- 
tution of India, Article 14). ILR (1971) 
1 Cal 470, Followed. K ara 9) 


(C) West Bengal Publie Land (Evic- 
tion of Unauthorised Occupants) Act (13 
of 1962), Section 4 — Constitutionality 
— As Section 4 gives to the person al- 
leged to be in unauthorised occupation, 
an opportunity to prove the contrary by 
requiring a reference to a Civil Court 
and also provides an appeal against the 
order of eviction, the special procedure 
in the section for eviction of unautho- 
rised occupants cannot be said to impose 
an unreasonable restriction on the right 
of the citizens to hold property. (X-Ref: 
Constitution of India, Article 19 (1) (z).) 

(Para 10) 





10/10/E169/71/SNV 


10an MI T Tt DA 


Cases Referred: Chronological Paras 
(1971) ILR (1971) 1 Cal 470, Indu- 
rani Saha v. 


The State 
oe) AIR 1968 Cal 560 (V 55) = 
Cal taba 


ad 
(1967). ATR 1967 SC 1581 (V 54) = 
1967-3 SCR 399, Northern India 
Caterers Ltd. v. ‘State of Punjab 7 


Kashi Kanta Maitra, Ashis Kumar 
Sanyal, for Petitioner; $B. S. Bagchi, 
Saktinath Mukherjee, for Respondents 
Nos. 7, 8 and 9. 


ORDER :— This writ petition is be- 
ing heard on notice to the respondents 
and on contest by them. In this ap 
plication the petitioner is disputing the 
validity of a proceeding under the 
West Bengal Public Land (Eviction of 
Unauthorised Occupants) Act, 1962 and 
an order dated July 5, 1971 passed by 
the Appellate Tribunal under Section 7 
of the Act, 


2. . Facts are shortly as follows: 
On an application by the Commissioner 
of Police, Calcutta a proceeding under 
Section 3 of the West Bengal Public 
Land (Eviction of Unauthorised Occu- 
pants) Act 1962 (hereinafter referred 
to as the said Act) was initiated against 
the present petitioner. The dispute -re 
lates to plot No, 54 in the Cossipore/Chit- 
pore open space at Talla Park since 
renumbered as No. 6, Talla Park Ave- 
nue. There is no dispute that this plot 
which belongs to respondents Nos, 7 to 
9 is still under requisition by State of 
West Bengal. In the said proceeding 
under Section 3, on a due notice issued 
to the petitioner the collector held the 
necessary adjudication on June 11, 1964 
passed an order under Section 4 (1) (a) 
directing petitloner’s eviction therefrom, 
The petitioner preferred an appeal be 
ing Appeal Case No. 39 of 1964-65 be- 
fore the Commissioner, Presidency Divi- 


[Prs. 2-7] 
Although she succeeded at first 


dated February 8, 1965 set 
order of the Collector, on review by an 
order dated July 31, 1965 the appellate 
tribunal confirmed the order of eviction 
passed by the collector. ‘The petitioner 
moved this court under Article 226 of 
the Constitution and my learned `bro- 
ther P. K. Banerjee, J. by an order 
dated June 26, 1970 set aside the ap- 
pellate order and directed rehearing of 
the appeal. The appeal being so reheard 
has again been dismissed by the im- 
_pugned order dated July 5, 1971 and 
“the Commissioner has now re-affirmed 
the original order of eviction passed by 
the Collector. It is this proceeding and 
the order which are the subject-matter 
of challenge in this writ petition. 


3. The application is being con- 
tested both by the State as also by res- 
pondent Nos. 7-9 who were allowed to 
be made parties to the proceeding by 
the lower ‘Appellate Tribunal, 


4, The petitloner, it should be 
fade clear in the very i g, is not 
claiming any title to possess the plot 
and that she is in unauthorised occupa- 
tion, is not seriously disputed by her. 
Two points have been pressed by Mr. 
Maitra in support of the application at 
the hearing. In the first place it has 
been contended by Mr. Maitra that the 
land under requisition being sought to 
be de-requisitioned in favour of the 
respondent Nos. 7 to 9 and for that pur- 
pose the present petitioner is being evict- 
ed from the said land but all these 
are being done without, any public pur- 
pose. In particular, ae tra con- 
tends that there is no public purpose be- 
hind the present proceeding for evic- 
tion. Secondly, . Maitra contends 
that the ora should be 
down as it has been passed under the 
provisions of a statute which are void 
under the Constitution. The provisions 
are unconstitutional because .they are 
violative of Article 14 and Article 19 
(1) Œ) of the Constitution. 


5. So far as the first point rais- 


ed: by Mr. Maitra is concerned it does 
mot appear to me that such a contention 
is at all well conceived. The statute 
lays down no requirement that there 
should be a public purpose for initiat- 
ing proceeding under the provisions 
thereof except evicting people in un- 
authorised occupation of public lands. 
Furthermore I am unable to appreciate 
how a person in unauthorised occupa- 
tion can seek to protect such possession 
against eviction under the process of law 
by pleading that he cannot be evicted ex- 
cept for a public purpose. It is not a 
ease of requisition at all. Mr. Maitra 
may be right that the ultimate alm of 


Dhanomoy Thapa v. State (A. K, Sen J.) 
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the government is to de-requisition the 
plot but there is nothing irregular in it 
and in my view it would be just and 
proper for the State Government to de- 
requisition a plot and hand it back to 
the real owners if the purpose for its 
requisition has since ceased to exist 
and the land is being enjoyed by a 
person in unauthorised occupation. This 
being the position the first contention! 
raised by Mr. Maitra is overruled. 


6. The second point raised by 
Mr. Maitra is. of some importance. It 
relates to the constitutional validity of 
the provisions of Sections 3 and 4 of the 
said Act. According to Mr. Maitra these 
provisions are unconstitutional from two 
aspects. Firstly, it is so because it 
violates Article 14 and secondly because 
it violates Article 19 (1) (£) of the Con- 
stitution. Further according to him 
these two provisions are discriminatory 
in so far as they provide for a supple- 
mentary procedure for eviction of per- 
sons from public lands which are far 
more prejudicial and drastic in nature 
than the ordinary procedure by way of 
a suit and the statute has left it to the- 
discretion of the collector to decide 
whether he would adopt such a drastic 
procedure laid down in the Act in a 
particular case or not. Mr. Maitra also 
contends that the impugned provisions 
provide for unguided powers for col- 
lectors under the Act to evict people 
from properties solely on their subjec- 
tive satisfaction and as such are not 
only discriminatory but impose unrea- 
sonable restriction on the fundamental 
right of citizens to hold property. 


7. . Giving anxious consideration to 
these contentions I find little substance 
in either of the two contentions of Mr. 
Maitra. To support the contention to 
the effect that the provisions are discri- 
minatory Mr. Maitra , naturally placed 
great reliance on the decision of the 
Supreme Court in the case of Northern 
India Caterers Ltd. v. State of Punjab, 
AIR 1967 SC 1581. But there the 
Supreme Court was considering. the 
provisions of Punjab Publie Premises 
and Land (Eviction and Rent Recovery) 
Act, 1951 which are materially diffe- 
rent from the statute now under consi- 
deration. There the Supreme Court 
found that the statute not only provid- 
ed supplementary remedy more drastic 
in nature than the ordinary available 
remedy by way of a suit but also found 
that the statute had left it to the abso- 
lute discretion of the collector to adopt 
one out of the two remedies. The 
Supreme Court observed: 

“Section 5 does not lay down any 
guiding principle or policy under which 
the Collector has to decide in which 
cases ‘he should follow one or the other 
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procedure and, therefore, the choice is 
entirely left to his arbitrary will” . 
This court in the case of Rajendra Pra- 
sad Singh v. Union of India, 72 Cal WN 
787 = (AIR 1968 Cal 560) (FB) adopted 
the same reasons in declaring Section 5 
of the Public Premises (Eviction of Un- 
authorised Occupants) Act, 1958 to be 
_yoid being violative of Article 14. The 
relevant provisions of both the Central 
and the Punjab Act are on same terms 
and as pointed out by the Supreme 
Court, Section 5 left the matter entire- 
ly to the absolute discretion. of the 
competent: authority but provided no 
guidance. . 


8. But in the statute now under 
consideration by me the provisions are 
materially different. Here the adjudi- 
cation is bv. an independent authority. 
Under Section 3 when the colector 
forms an opinion on an appropriate ap- 
plication that the public land is in un- 
authorised occupation of any person or 

ersons, he initiates the -proceeding and 

es the necessary show cause. notice 
on the person or persons concerned, On 
cause being shown, the collector pro- 


ceeds to dispose of the application under - 


Section 4 the terms whereof are set out 
herein: ~ 

“4, (1) If, after considering the 
cause, if any, shown by the person in 
pursuance of a notice issued under Sec- 
tion 3 and any evidence adduced in sup- 
port thereof, and any evidence which 
may be adduced by the owner Ae after 
making such further inquiry, any, as 
he deems necessary,— ` 

(a) the Collector is satisfied that ‘no 
bona fide dispute regarding title to the 
public land exists and that the public land 
is in thé unauthorised occupation of any 
person, he shall make an order direct- 
ing such person—~ 

(i) to vacate the ` public land and 


=e possession ‘thereof to the owner, 


(li) to pay for the entire period 
during which he has been and continues 
to be in unauthorised occupation of the 
public land, damages at such rate, not 
exceeding double the rate of ‘rent pre- 
vailing for similar lands similar 
advantages in the vicinity, as may be 
` prescribed, within such time as may be 
specified in the order; or 


(b) the Collector is satisfied that 
the person concerned is not in unautho- 
rised occupation of the public land or 
is of opinion that a bona fide dispute 
regarding title to the public land exists, 
he shall make an order cancelling the 
procer dman- moa referring the parties to 
the civil Co : 

Provided eee no order under this 
sub-section shall be made to the preju- 


Dhanomoy Thapa. v. State (A. K. Sen J.) 
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dice of any person who has had_no op- 
portunity of being heard. : 
(2) Where an order has been made 
under clause (a) of sub-section (1), the 
collector shall cause a copy of the order 
to be served in the manner referred to 
in sub-section (2) of Section 3.” 
Section 7 provides for an appeal against 
the order of the: Collector. 


9. It is significant to note that 
here the statute had not left the matter 
entirely to the’ unguided exercise of 
discretion by the collector to decide whe- 
ther remedy provided under the Act 
should be adopted and an order of evic- 
tion should be made or not. It may be 
true that he proceeds on his satisfac- 
tion but the satisfaction is not wholly 
subjective. The statute itself has laid 
down the guidance on two points. The 
statute requires that before the collec- 
tor can pass an appropriate order of 
eviction he is first to be satisfied that 
no bona fide dispute regarding title to 
the public land exists and secondly that 
the person or persons are in unauthoris- 
ed occupation. If on any of these two 
points the collector’ comes to an adverse 
decision then. the mandatory - direction 
of the statute is to refer the matter 
to the Civil Court. This in my view 
distinguishes the statute now under 


“consideration from the one under consi- 


deration by the Supreme Court and this 
distinguishing feature takes it out of 
the mischief which led the Supreme 
Court to condemn’ the Act under their 
consideration. Even in ‘that case the 
Supreme Court held there exists intel- 
ligible differentia. between the occupiers 
of public premises and land and other 
occupiers. So if on my findings made 
hereinbefore the relevant provision can- 
not be struck down as providing arbi- 
trary discretion, it cannot also be struck 
down only because it makes special pro- 
vision for eviction of persons in un- 
authorised occupation of public ‘land. 
This court in the case of Indurani Saha 
v. The State, ILR (1971) 1 Cal 470 over- 
ruled similar objection to the provisions 
now under consideration and I respect- 
fully agree with the view expressed 
therein, E 
10. On the same reason as afore- 
said I must also overrule the other con- 
tention that the statute imposes any 
unreasonable restriction on the right of 
the citizens to hold property. If a per- 
son is found to be in unauthorised oc- 
cupation of public land, he cannot com- 
plain that the special procedure adopted 
for his eviction is unreasonable so long 
as such procedure is not condemned as 
discriminatory. If he is not a person in 
unauthorised occupation, the statute 
gives him ample scope to raise even a 
bona fide dispute and have the matterj' 


‘4 Cal. (Prs. 10-11){Prs, 1-3} Sisir Kumar v. Sabita Ranf (Gupta J.) 


referred to a Civil Court. Further the 
order made by the collector is subject 
to a statutory appeal under Section 7 so 
that if the collector goes wrong, he can 
be corr by the appellate tribunal. 
Such being the scheme. of the Act and 
its provisions I am. unable to accept 
the contention of Mr.: Maitra that. it 
imposes any unreasonable restriction on 
the citizens’ right to hold property. 


1. As all the points raised by 
Mr. Maitra in support of this applica- 
tion fail, the application’ fails and is dis- 
missed on contest. There will be no 


order as to costs, , 
: - Petition dismissed, 
aia eh Succes, 


AIR 1972 CALCUTTA 4 (V 59 C 2) 
GUPTA, J. 

(On difference of opinion between 

CHAKRAVARTI AND S, K. DATTA, eer 
Sisir Kumar Kundu, Petitioner v. 

Smt. Sabita Rani Mandal, Opposite Party. 
F. M. A. No. 195 of 1970 and C. R. 

No. ee (w) of 1969, D/- 26-7-1971. 


u Marriage Act (19 Section 
25 — ee any decree“ — efit of 
the section is is available to either party to 


a marriage that has been annulled by a 
ara 11) 


decree of nullity under Section j 


A voidable marriage must A reana. 
ed as good and valid until annulled and 
there does not seem to be any difference 
between a decree passed under Section 
12 and another under Section 13, so far 
as the availability of the benefit under 
Section 25 is concerned if it depends 
upon an marital relationship 
between the parties. The words “the 
wife or the husband” in Section 25 have 
been used as convenient terms to refer 
to the parties to a ae whether or 
not the marriage is d or su ; 
just as the word ‘marriage’ has been us- 
ed in the Act to include a purported 
marriage which was void ab initio. Thus 
a wife who got her marriage with her 
husband annulled by a decree of nullity 
on the ground of impotency of the 
husband under Section 12 (1) (a) is en- 
titled: to get maintenance on her appli- 
cation under Section 25 subsequent to 
the passing of the decree of nullity. 

(Paras 10, 11) 
Cases - Referred : Chronological Paras 
(1963) ATR 1968 Guj 242 (V 50) = 
4 Guj LR 943, Mehta Gunavantray 
v. Bai Prabha 6, 9, 10 
(1961) ATR 1961 Gaj 202 (V 48), 
Harilal v., Lilava 8, 

Dipak TE for Petitioner; Sib 

Sankar Sarkar, for Opposite Party. 
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JUDGMENT :— As S. K. Chakra- 
varti and S. K. Datta, JJ. composing a 
Division Bench were divided in their 
opinion on a point of construction of 
Section 25 (1) of the Hindu Marriage 
Act, 1955, the case was assigned to me 
for hearing on that point The point 
is stated by their Lordships as follows; 


“Whether a wife who got her mar- 
riage with her husband annulled by a 
decree of nullity on the ground of im- 
potency of the husband under Section 
12 (1) (a) of the Hindu Marriage Act, is 


of the 
Hindu Marrlage Act, 1955, sient ne to 
the passing of the decree of nullity 


2. The point arises for decision 
in this: way. On August 1, 1968 a de- 
cree of nullity was passed by the emia 
ed District Judge of 24-Parganas on 
petition under Section 12 ti) (a) of the 
Hindu Marriage Act, 1955 presented by 
Sabita Rani Mondal, the opposite party 
in this Revisional Application, alleging 
that Sisir Kumar Kundu with whom she 
was married was impotent at the time 
of the marriage and continued to be so 
until the institution of the proceeding. 
On May 3, 1969 she applied to the Court 
of the District Judge under. Section 25 
(1) of the Hindu Marriage Act. 1955 for 
an order on the said Sisir Kumar Kundu 
to pay to her a monthly sum of Rs, 75/- 
for her maintenance and support. Con- 
testing this application Kundu raised a 
preliminary objection that an applica- 
tion under S. 25 (1) was 7 E e 
after a decree of nullity had .been made, 
This objection was overruled by the 
court below, Kundu preferred an appeal 
to this Court from the order and alsa 
filed an alternative application in revi- 
sion. S. K. Chàkravarti and S. K. Datta, JJ. 
before whom the matter came up for - 
hearing held that the appeal was not 
maintainable but entertained the revi- 
sional application taking different views 
on the point stated above, S.K. Chakra- 
varti, J. was of opinion that Section 25 
would not apply to a case where a oe 
cree of nullity has been passed d 
ing a marriage as null and void odes 
Section 11 of the Act or where a mar 
riage has been annulled under Section 
12 and “would apply only to Section 
13 and Sections 9 and 10”, S. K. Datta, J, 
on the other hand took the view that 
“Section 25 is applicable to all decrees - 
including decrees for nullity ot marriages 

3. Section 25 rc) of the Hindu 
Marriage Act, 1955 is in these terms: 

. “Any Court exercising furisdiction 
under this Act- may, at the time of 
passing any decree or at any time sub- 
sequent thereto, on application made to 


it for the purpose by either the wife or 
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the husband, as the case may be, order 
that the respondent shall, while the 
applicant remains unmarried, pay to the 
applicant for her or his maintenance 
and support such gross sum or such 
monthly or periodical sum for a term 
not exceeding the life of the applicant 
as, having regard to the respondent's 
own income and other property, if any, 
the income and other property of the 
applicant and the conduct of the par- 
ties, it may seem to the Court to be just, 
and any such payment may be secured, 
if necessary, by a charge on the im~ 
movable ay of the respondent”. 


Section 25 (1) thus provides inter ala 
that either the wife or the husband can 
apply to the Court at the time when ìt 
passes any decree under the Act or sub- 
sequently for an order on the other side 
to pay a gross or periodical sum for the 
applicant’s maintenance and on such an 
application the Court may make ar 
order as prayed for but an order for 
payment of a p sum can only 
be for a term not exceeding the Hfe of 
the applicant and shall be in force only 
so long as the applicant remains un- 
married. We are concerned here with 
an application made subsequent to the 
passing of the decree. To find an ans- 
wer to the question that arises in this 
case it will be necessary to refer to 
certain other provisions of the Act 
which may be done convenlenty at this 
stage. 


4, Section 5 of the Hindu Mar 
riage Act, 1955 lays down the condi- 
tions that must be fulfilled before a mar- 
riage may be sol between two 
Hindus. Of the six conditions specified 
in the section, Clause (i) requires that 
neither party should have a spouse living 
at the time of marriage, clause (iv) lays 
down that the parties must not be 
within the degrees of prohibited rela- 
tionship, unless the custom or usage 
governing each of them permits of a 
marriage between the two, and clause 
(v) enjoins that the parties are not 
to be sapindas of each other, unless 
the custom or usage governing each of 
them permits of a marriage between 
the two. Section 9 provides for a de- 
cree for restitution of conjugal rights 
when either the husband. or the wife 
has unreasonably withdrawn from the 
‘society of the other. Section 10 provides 
for a decree for judicial separation on 
any of the gounds specified in the sec- 
tion. Section 11 states that a marriage 
“shall be null and void and may, on a 
petition presented by either party there- 
to, be so declared by a decree of nul- 
lity if it contravenes any one of the 
conditions specified in clauses (i), (iv) 
and (v) of Section 5”. Section 12 (1) 
dealing with voidable marriages pro- 


~ 
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vides that a marriage may be annulled 
by a decree of nullity if— 
(a) the respondent was impotent at 


‘the time of the marriage and continu- 


ed to be ar one the institution of the 
proc 

(b) the mariage is in contravention 
of the condition specified in clause (i) 
of Section 5; or 

(c) the consent of the petitioner, or 
where the consent of the guardian 
marriage of the petitoner is required 
under Section 5, the consent of such 
guardian was obtained by force or fraud; 


or 
(d) the respondent was at the time of 
the marriage pregnant by some person 
other than the petitioner. 
Clauses (b), (c) and (d) are not relevant 
for the present purpose. Section 13 (1) 
specifies. the grounds upon which a 
marriage may be dissolved by a decree 
of divorce, Section 16 provides that 
children of marriages in respect of 
which a decree of nullity has been pas- 
sed under either Section 11 or Section 
12 shall be deemed to be legitimate 
children of the parties to the marriage 
notwithstanding such decree. 


5. The Act thus contemplates 
five classes of decrees, for  restitu- 
tion of conjugal rights under Section 9, 
for judicial separation under Section 10, 
for nullity of marriage under Section 11 
or Section 12, and for divorce under 
S. 13. A decree declaring a marriage as 
null and void under S. 11 is made in a 
case where the marriage was solemnized 
in contravention of any of the essential 
conditions for a Hindu marriage. Such 
a marriage is automatically void or void 
ipso jure and is regarded as never hav- 

ing taken place; a decree of nullity 
Passed in such a case only serves to put 
hat fact on record. A voidable mar- 
riage may also be annulled by a decree 
of nullity under Section 12. However, 
the distinction between a void and a 
voidable marriage is well known. A 
voidable marriage is valid marriage un- 
til annulled, though a decree of nullity 
passed in such a case purports to put 
the parties sparen ena to the posi- 
d been void 
from its inception. A voidable marriage 
however remains valid if not annulled 
during the lifetime of the partles to it, 
and cannot be impeached after the death 
of either of them. 


6. Turning now to the point af 
Chakravartl, J., seems to have 
his conclusion on the following 

steps of reasoning. The effect of a 
voidable marriage being annulled by a 
decree of nullity is that the marriage is 
to be regarded as null and void from 
its inception. Thus there is no diffe- 


‘rence between a void marriage and a 


6 Cal, {Prs, 6-8] 


` yoidable marriage annulled by a decree 
of nullity, in both cases, the marriage is 
to be regarded as never having taken 
place. Section 25 (1) entitles only the 
‘wife’ or the .‘thusband’ to apply under 
the section, If the position after a de- 
cree of nullity has been passed is that 
no marriage had ever ‘taken place be- 
tween the parties, the’ relationship of 
husband and wife cannot be said to have 
ever subsisted between them; in any 
event, in case of a voidable marriage 
the relationship cannot be sald to 
be subsisting after ‚a decree of 
nullity has been passed, His Lordship 
finds support for the view taken by him 
from the difference in language employ- 
ed in Sections 11 and 12 dealing with 
void and voidable marriages respectively. 
and in Section 13 which provides for the 
dissolution of marriage by a decree’ of 
divorce. His Lordship ‘points out that 
Section 13 (1) describes: the parties who 
can apply under the ‘section as the 
‘husband’ or the ‘wife’ whereas- this 
description is absent in' Section 11 and 
Section 12. ‘Chakravarti, J. also refers 
to a decision of the Gujarat High Court, 
- Mehta Gunavantray v. Bai Prabha, AIR 
1963 Guj 242 in support of his view. 
This decision which is of a learned 
single Judge. holds that, “under Section 
.25 no application for’ permanent ali- 
mony or maintenance can be made sub- 
sequent to the passing of the decree for 
dissolution or annulment of marriage in 
proceedings . for dissolution of marriage 
by divorce or for annulment. of marriage 
by a decree for nullity” because “after 
the decree the parties cease to be re- 
lated as husband and wife”. I shall 
come back to this case later but it may 
be pointed out here that the decision 
does not altogether support the view 
taken by Chakravarti, J, in holding that 
Section 25 has no application where a 
decree for divorce: under Section 13 has 
been passed. 

Te. The renn piven. SSR. 
Datta, J. in support of'his opinion that 
"Section 25 is applicable to all decrees 
which a Court under the Hindu Mar- 
triage Act is entitled to pass including 


decrees. of nullity of: voidable or void * 


marriages” ' summarised as 


follows: 

(i) Section 25` gives to the Court 
the power to grant permanent alimony 
and maintenance at the' time of passing 
any decree or at any ‘time subsequent 
thereto. The expression “any” has been 
used in the widest connotation without 
any limitation and the provisions of the 
section would, er he apply to all 
the various kinds of decrees permissible 
under the Act. 


(ii) As a- matter ot public policy, in 
the ‘context of social condition prevail- 


i SRE erea 


may 
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ing in a Hindu society, Section 25 ought 


to be made -applicable to cases where 
decrees of nullity have been passed. 


Gii) It is a cardinal rule of inter- 
pretation that a statute should be given 
a meaning which is in harmony with 
its relevant provisions and consistent 
with the object which it seeks to achi- 
eve. Applying this principle of inter- 
pretation and having regard to the “in- 
tended object” of the Hindu Marriage 
Hay which was to secure to the parties 

a marriage “rights which are benef- 
Gal to them in the present’ context of 
social relations”, the provisions of Sec- 
tion 25 must ‘be held to apply to the 
es or the husband as the case may 


8. Section 25 (1).of the. Hindu 
Marriage Act 1955 empowers a Court 
jurisdiction under the Act 


any tme subsequent ‘thereto, 
cree” would apparently include all pos- 


_ sible decrees under the Act. The provi- 


sion, however, has to be read as a 
whole to ‘see if it contains any other 
word or expression limiting the appli- 
cation of the provision. One apparent 
qualification seems to be that an order 
passed under the section directing pay- 
ment of alimony or maintenance. shall 

in force “while the applicant re- 
mains unmarried”, This would seem 
to suggest that the operation of the 
section was restricted to cases where a 
party was in a position to contract an- 


-other marriage and would exclude de- 


crees for restitution of conjugal rights 
and judicial separation from the scope 
of the section. It. has however been 
held by a Division Bench of the Guja- 
rat High Court in the case of Harilal 
v. Lilavati, AIR 1961 Guj 202; that it 
would not be correct to read in the 
expression “while the applicant remains 
unmarried” the Jlegislature’s * intention 


‘to restrict the operation of the section 


only to decrees of nullity of marriage 
and for divorce but that. the .operation 
of the expression should be confined to 
those cases. only where it is applicable, 
that is, to cases where the applicant is . 
in a position to contract a lawful mar- 
riage. In coming -to this conclusion 
their Lordships observed: “The. inten- 
tion was not to restrict. the powers of 
the Court in granting permanent ali- 
mony and maintenance to an extremely 
limited class -of cases,- namely where 
the Court had passed a decree for 
divorce or of nullity-of marriage ......... 
The words “any decree” ‘would not 
have been used if it was. the intention 
of the legislature -to restrict the ope- 
ration of. the’ section. only to cases 
where a- decree for divorce or of nul- 
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lity of marriage was passed. The 
power was intended to be exercised at 
the time of the passing of any of the 
decrees referred to in the earlier provi- 
sions of the Act or at any time subse- 
quent thereto”. 


9. The expression “while the ap- 
plicant remains unmarried” does not 
arise for consideration in the present 
case; I referred to it so that the ob- 
servations of the Gujarat High Court in 
ATR 1961 Guj.202 quoted above may 
appear in the proper context. This deci- 
sion supports the view taken by S. K 
Datta, J. that Section 25.should be held 
to apply to a kinds of decrees per- 
missible under the Act. The case of 
AIR 1963 Guj 242, relied. on by S. K 
Chakravarti, J., does not appear to have 
noted this earlier and contrary decision 
of a larger. bench of the same High 
Court. $ 


. 10. It remains to be seen whe- 
ther. the words “wife” or the “husband” 
used in Section 25 refer to persons 
who can apply under the section were 
deliberately chosen to exclude parties to 
a voldable marriage that has been an- 
nulled under’ Section 12, The other 
classes of decrees do not arise for con- 
sideration in this case except incidental- 
ly. Whether the words have a signifi- 
cance as found by Chakravarti, J. and 
as held in Gunvantray’s case, AIR 1963 
242 can be tested by refer- 
ence to the point of time when an 
application under Section 25 is made. 
Section 25 permits an application to .be 
made at any time subsequent to the 
passing of amy decree under the Act. 
If it were essential that the person ap- 
plying must be the ‘wife’ or the ‘hus- 
band’ in the sense that marital ties 
must be subsisting between the parties 
when the application is made, then per- 
sons whose marriage has been dissolv- 
ed by a decree of divorce under Sec- 
tion 13 of the Act would also be ex- 
cluded from the coverage of the section 
because at that point of time the par- 
ties no longer remain husband and 
wife. This is a position which follows 
logically if the terms ‘wife’ and ‘hus- 
band’ are-read as indicative of an exist- 
ing marital relationship and this is what 
has been held in Gunvantray’s case. 
But the view -that the benefit of the 
section. is available when a marriage 
has been dissolved by’ a.decree of divorce 


under Section 13 but ‘not when the - 


marriage has been annulled by a decree 
of nullity under Section 12 seems to 
be somewhat inconsistent if the words 
are read in the 
sense in 
they should be read. A voidable mar- 
riage must be regarded as good and 
valid until annulled and there does not 
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seem to be any difference between a 
decree passed under Section 12 and an- 
other under Section 13, so far as the 
availability of the benefit under Sec- 
tion 25 is concerned if it depends upon 
an existing marital relationship between 
the parties. In. the context of Section 
25 the terms ‘wife’ and ‘husband’ oc- 
curring therein do not seem to have 
been chosen to signify an existing re- 
lationship at the point of time when an > 
application under the section is made, 
If the terms are to be interpreted as 
Chakravarti, J. suggests, the section 
would apply- only to two classes of de- 
crees, decrees for judicial separation and 
restitution of conjugal rights. Such an 
interpretation which -excludes from the 
scope of the section the majority of the 
five different classes of decrees that may- 
þe passed under the Act, does not ap- 
pear to me to be a reasonable way of 
reading the sectlon which states that 
it would apply to ‘any decree’ under 
the Act. It seems to me that the 
words “the wife or the husband” in 
Section 25 have been used as convenient 
terms’ to refer to the parties to a mar- 
riage whether or not the marriage is 
valid or subsisting, just as the word 
‘marriage’ has been used in the Act to 
include’ a purported marriage which was 
void ab initio. ` No special significance 
also seems to attach to the fact’ that 
unlike Section 13, Sections 11 and 12 of 
the Act do not use the description ‘hus- 
band’ or ‘wife’ to refer to persons en- 
titled to apply under these sections; the 
description is also absent. from Sec-. 
tion 10 under which “either party to a 
marriage” can present a petition for 
judicial separation. In the English 
matrimonial statutes also persons whose 
marriage has been dissolved by-a de- 
cree for divorce or annulled or declar- 
ed a nullity have been frequently des- 
cribed as the husband and the wife. 
S. 1 (1) of the Matrimonial Causes 
Act, 1907 states that the Court may on 
any decree for dissolution or nullity of 
marriage order that “the husband shall 
secure to the wife” such gross 
sum or annual sum of money as it may 
deem reasonable. A similar provision 
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‘with the same description of the parties 
-occurs in Section 190 of the Supreme 


Court of Judicature (Consolidation) Act, 
1925 and S. 19 (2) of the Matrimonial 
Causes Act, 1950. Section 16 (1) of the 
Matrimonial Causes Act, 1965 provides 
that in granting a decree of divorce or 
at any time thereafter, the Court may 
make an order requiring the husband 
to secure to the wife a lump or. periodi- 
cal sum and Section 19 ‘of the Act states 
that Section. 16 (1) shall apply in rela- 
tion to nullity of marriage as i applies 
in relation to divorce. 
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Datta, J. that the’ benefit of the section 
available to either party to a mar- 
riage that has been annulled by a de- 
cree of nullity under Section 12; whe- 
ther it also extends to: all other kinds 
of decree under the Act is not a matter 
on which it is necessary to express a 
concluded opinion in this case. I would 
not however like to rest my conclusion 
on the supposed public policy or the 
“intended object” of the Act which ae 
pear to have weighed with Datta, J. 
The Court is not concerned with public 
policy except so far as such policy is 
apparent from the provisions of the 
statute, and the object of the Hindu Mar- 
riage Act, 1955 manifested in its vari- 
ous sections did not disclose to me any 
special clue to the construction of S, 25. 


12. Let the case be placed be- 
fore the Chief Justice so that it may 
now pe disposed of by the appropriate 


Order accordingly. 
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Mihir Kumar Sarkar ‘and others, Ap- 
pellants v. State of West Bengal and 
others, Respondents, 

A. F. O. O. No. 126 ‘of 1970, D/- 5-7- 
1971, from Tuod and order of Anil 
Kumar Sen, J., D/- 5-3-1970. 


(A) West Bengal Land (Requisition 
and Acquisition) Act (2 of 1948), Sec- 
tion 3 — Resort to requisition, whether 
mala fide — As the Act itself is consti- 
tutionally valid, resort to requisition pro- 
ceedings under this Act cannot be said 
` to be bad or mala fide on the ground 
that the Act does not provide for the 
same or similar opportunity as provided 
in some provision of another Act such 
as Section 5A of Land Acquisition Act. 
(Case law discussed). . 

(Paras 13, 14) 


Where two statutes cover the same 
field there is no constitutional bar which 
prevents the application of one or the 
other. (Para 14) 


(B) West Bengal Land (Requisition 
and Acquisition) Act (2 of 1948), Sec- 
tion 3 — Notice in case of requisition — 
As this special Act expressly excludes 
notice to owners of property in the 
event of requisition, provision for notice 
cannot be read into the Act on the basis 
of principles of natural qustice: (Case ee 
discussed). (Para 40 
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(C) West Bengal Land (Requisition 
and Acquisition) Act (2 p” 1948), S. 3 
(1) — Requisition — Validity of requisi- 
tion cannot be challenged on the ground 


that requisition involves permanent 
change in the character of the property. 
(Para 42) 


Thus requisition of fishery is not 
open to challenge. (Para 42) 

(D) West Bengal Land (Requisition 
and Acquisition) Act (2 of ee Sec. 3 
(1) — Requisition order -~ dity — 
Requisition order is not invalid on the 
ground that it required delivery of re- 
quisitioned property on the next day of 
the service of notice. (Para 34) 


(E) West Bengal Lai nd (Requisition 
and ewido) Act (2 of 1948) (as 
amended by West Bengal Land 
tion and Acquisition) Ordinance 1969), 
Section 3 — Requisition of area for resi- 
dence of people living outside — In spite 
of presence of the words “for the peo- 
ple residing in such areas” in the pream- 
ble after the amendment, in view of 
their deletion from the section, requisi- 
tion of an area for residence of people 
living outside that area would not be in- 
valid, (Case law discussed). (Para 44) 
Cases Referred: Chronological Paras 


(1971) AR 1971 SC 963 (V 58) 
ae a No. 500 of sy 
D/- 19-2-1971, S. M. Nandy 
State of West BA 17, 75 40, 45 
(1971) AIR 1971 SC 40 (V 58) 
= 1971 ab IC 8, Union of 
India v. J. N. Sinha 24, 26 
(1970) ATR 1970 sc 150 (V 57) 
= police 1 SCR ret A, K. Kral- 
Union of India 23, 24 
Ga ‘ATR 1969 SC 401. (V 56) 
= 1969 Cri LJ 659, State Bank 
of India v. Rajendra Kumar ` 


Singh 23 
(1969) 1969-2 WLR 337 

= 1968-2 All ER 795, Schmidt 

v. Secy. of State for Home d 

Affairs 36 


(1968) AIR 1968 SC 240 (V 55) 
= 1968 Lab IC 216, M. Gopal- 
krishna Naidu y. The State of 
Madhya Pradesh 22 
uen AIR 1967 SC 1269 (V 54), 
State of Orissa v. Dr. (Miss) 
Binapani Dei f 38 
(1967) AIR 1967 SC 1581 (V 54) 
= 1967-3 SCR 399 Northern 
India Caterers t Ltd, v. 
State of Punja 16 
(1967) 1967-2: WLR 362 = 1967-1 All 
ER 226, In re, H. K. (An 
t 


Infant) 

965) AIR 1965 SC 1296 (V 52) = 
(1965) 1 SCR 276, State of 
Rajasthan v. Mrs. Leela Jain . 44 

(1963) ATR 1963 Cal 373 (V 50) 

Sachindra Mohan Nandy v. 
State of West Bengal 14 
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(1960) AIR 1960 Assam 18 (V 47) 

Nadir Shah v. State of Assam 
(1957) AIR 1957 SC 521 (V 44) 

= 1957 SCJ 557, Sm. Lilavat? 

Bai v. State of Bombay 
(1957) u as 436 = 1957-2 - 

WLR i, Att. General v. Prince 

Ernest Pte of Hanover 44 

P. K. Ray, Nani Coomar Chakrabar- 
fy, Ganendra Narayan Roy and S. Nandi, 
for Appellants; . B. Das, Advocate-Gene- 
ral, Arun Kr. Jana and Mani Bhusan 
Sarkar, for Respondents. 

P. B. C., J.— This is an 
appeal from the judgment and order of 
-Mr. Justice Anil Kumar Sen dated the 
bth March, 1970, discharging the Rule 
obtained by the appellants, 

2. The appellants moved this court 
under Article 226 of the Constitution 

against the State of West Bengal, the 
Miditional District Magistrate, 24-Par- 
ganas and the Collector (under West 
Bengal Act II) Alipore. In that applica- 
tion the appellants prayed inter alia for 
a writ of mandamus commanding the res- 
pondents to withdraw, recall and cancel 
the Order of requisition issued by the 
State of West Bengal on or. about 5th 
November, 1969 and for incidental relief 
for injunction restraining the respondents, 
their officers and servants and agents. 
from interfering with the possession of 
the appellants in respect of the said land 
notified. The appellants’ challenge in 
this appeal is against the Government’s 
Order of requisition of appellants’ lands 
under the West Bengal Land (Requist- 
tion and Acquisition) Act, 1948. 


3. The facts briefly appear from 
the Order of Requisition itself. In the 
first place the Order recites: 


‘Whereas in my opinion it is neces- 
sary for creation of better living condi- 
tions in rural or urban areas by the 
construction Bi reconstruction of dwell- 
ing places in Mouza Dhapanagar, P, S. 
Bhangar, District: 24-Parganas for I. W. 
Department of the West Bengal to requi- 
sltion the land described in the Schedule 

ow.” ; 
4. The Order then traces the au- 
thority for requisition of land to the 
Government Notification No, 20500 dated 
the 3-12-1963 read with the Notification 
No. 3094 LA dated 17-2-1963 ` published 
in the Calcutta Gazette Extra-ordinary of 
the 2ist. October, 1963 at page 367. This 
notification authorises the Collector to 
exercise the power conferred by Sec. 3 
(1) of the West Bengal Land (Requisi- 
tion and Acquisition) Act, 1948 (West 
Bengal Act 2 of 1948) as amended by 
Act VHI of 1954, XII of 1967 of 1962, 
or of m and Act III of 1967. 
exercise: of the power con- 
Enei ir Becca 3 (1) of the West Ben- 
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gal Land (Requisition and‘ Acquisition) 
Act 1948 the re requisitioned the 
land mentioned in the schedule and 
ordered: 


“(1) possession of the land as describ- 


and from 8th Nov- 
ember, 1969, 

(2) the plan of the land may pee in- 
spected in the office of the Special Land 
Requisition Officer, Alipore.” 

6. The land in question falls with- 
in the reclamation of the Southern Salt 
Lake area in the Eastern outskirt of the 
city of rape which is a well known 
big project of urban development. 

T. The Order of Requisition is 
challenged on diverse grounds. 


8. The first objection is that this 
requisition has been made by the Gov- 
ernment in violation of the Court’s 
order in Civil Rule No. 7132 (W) of 1968 
giving opportunity to the respondents to 
poea afresh in accordance with the 

w under the Ponana of the Land 
Acquisition Act. The appellants’ conten- 
tion is that the respondents violated 
those directions by taking recourse to a 
different Statute, viz West Bengal Land 
(Requisition and Acquisition) Act, 1948 
and not proceeding under the Land ac- 
quisition Act for which opportunity was 
given by these directions of the Court 
in that Civil Rule. 


9. The context of this argument 
is provided by the following facts, The 
appellants claimed to be the owners of 
certain fisherles which are included in 
this requisition. 


the 15th July, 1969 Mr. Justice B. C. 


‘Mitra set aside the said acquisition pro- 


ceedings under the Land Acquisition Act 


‘on the finding that the object set out in 


the declaration was not the actual object 
for which the acquisition was _ being 
made. `- 

10. On a close scrutiny of the na- 
ture and scope of the aforesaid proceed- 
ings under the Land Acquisition Act and 
the order made in the Civil Rule No. 
7132 (W) of 1968 setting aside such pro- 
ceedings under the. Land Acquisition Act, 
the contention of the appellants that the 
present proceedings under the West Ben- 
(Requisition and Acquisition) 
Act, 1948 violates such order cannot be 
sustained. In making the said Rule in 
the land acquisition proceedings under 
the Land Acquisition Act the material 
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portion of the order of the court was as 
follows: ~ i 


“This Order will not debar the State 
Government from taking fresh proceed- 
ings under the -Land Acquisition Act in 
accordance with the law, if it is so ad- 


11. The order in these terms can- 
not be construed in our judgment to 
mean that it was a positive direction 
that any further proceedings for acqui- 
sition must have to be taken under the 
Land Acquisition Act and not under any 
other Statute permitting it or that it pre- 
vented the respondents from invoking the 
West Bengal Land (Requisition and Ac- 
quisition) Act, 1948. The words of the 
Order “if so advised” make that plain. 
Secondly the Rule made absolute in Ci- 
vil Rule No. 7132 (W) of 1968 was not 
concerned at all with the West Bengal 
Land (Requisition and Acquisition) Act, 
1948. Therefore in those proceedings 
there could be no occasion for any 
pronouncement by the Court about the 
rights under the West Bengal Land (Re- 
quisition and Acquisition) Act, 1948. 
Thirdly the order of the court as stated 
above proceeded on the short point in 
the Civil Rule No. 7132 (W) of 1968 that 
the object set out in the declaration 
under the Land Acquisition Act was not 
the actual object for which the acquisi- 
tion was made under that Act. It is in 
the light of that finding that the order 
of the Court quoted above permitting the 
State Government to take fresh proceed- 
ings under the Land Acquisition Act in 
accordance with the law will have to 
be read. In other words the proper con- 
struction of the Order of the Court as 
set out above is in the first place that 
it permitted the State Government 
invoke even the Land Acquisition Act 
‘if so advised” provided the Government 
avoided the mistake of disparity between 
the objects set out in the declaration 
under the Land Acquisition Act and the 
actual object, and in the second place 
the Court did not fetter by that order 
in any manner the Government’s sta- 
tutory rights under any other statute 
like the West Bengal Land (Requisition 
and Acquisition} Act and to take proceed- 
ing thereunder. We, therefore, overrule 
the first objection of the appellants. 


12. The second objection of the 
appellants depends on the first to this 
extent that the appellants contend that 
the Government’s recourse to the West 
Bengal Land (Requisition and Acquisi- 
tion) Act was mala fide because it could 
not proceed under the Land Acquisition 
Act. ‘It was contended. that the present 
step was a subterfuge on the part of 
the Government to deny the more libe- 
ral rights to the appellants which they 
could have enjoyed if fresh proceedings 
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were taken under Land Acquisition Act, 
The main contention of the appellants on 
this ground was that the Government 
proceeded under this Statute, the West 
Bengal Land (Requisition and Acquisi- 
tion) Act, 1948 to—deprive the appellants 
of the opportunity to raise an objection 
under Section 5A of the Land Acquisi- 
tion Act. 


13. This objection must also fail 
in our judgment. -If the special statute 
like the West Bengal Land (Requisition 
and Acquisition) Act, 1948 under which 
the present requisition is made is other-|. 
wise valid and if it does not provide for 
the same or similar opportunity as pro- 
vided in Section 5A of another Act like 
the Land Acquisition Act, then that by 
itself does not make .the proceedings 
under this Act viz. The West Bengal Land 
(Requisition and Acquisition) Act, 1948 
mala fide or bad on that ground, If diff- 


erent powers are provided by differen 


Statutes it is open to the authority em- 
powered thereby to take recourse to- or 
even to change over from one to the 


.other, so long as it is not a fraud upon 


the Statute or made with any collateral 
or mala fide motives, I shall cite three 
authorities’ on this point and in support 
of the view I am taking. 


14, I shall begin with the decision 
of my own delivered as early as the 30th 
August, 1963 in Sachindra Mohan Nandy 
v. The State of West Bengal, AIR 1963 
Cal 373. I held there (1) at pages 376- 
77 of that Report that the West Bengal 
Land (Requisition and Acquisition) Act of 
1948 as contemplated in Article 31 (2) 
of the Constitution cannot be held ultra 
vires on the ground that it violates Arti- 
cle 19 (f) of the Constitution of India 
and I also held at p. 396 that (2) the 
unqualified proposition that where two 
Statutes are available, one giving larger 
rights to the subject or the citizen and 
the other lesser, than the choice of 
Statute must be left to the subject or 
citizen and not to the State and must 
always be made in favour of the sub- 
ject and against the Government, can- 
not be accepted as correct. A statute ap- 
plies by force of its own strength and 
if two statutes cover the same field there 
is no constitutional law which prevents 
the application of the one or the other 
or compels the preference of one to the 
other. If both can be applied either one 
or the other can be applied or invoked 
by the State empowered to do so. If the 
statutes prescribed unequal procedure or 
law then the only way they can be chal- 
lenged is on the ground of infringement 


- of equal protection or equality of laws 
“under Article 14 of the 


Constitution. 
If they survive the test of the challenge 
of Article 14 of the Constitution then 
no further question of unconstitutional 
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preference in the application of one or 
the other statute on the ground of dis- 
crimination can any longer arise and (3) 
I further held at pages 379-80 of that 
report that the West Bengal Land (Re- 
quisition and Acquisition) Act, 1948 were 
indeed different in so far as they were 
intended to meet different purposes. 
Therefore if in the exigencies of a parti- 
cular case the State Government chooses 
to apply the West: Bengal Land (Requisi- 
tion and Acquisition) Act, 1948 for ac- 
quisition of certain land instead of ap- 
plying the slower proceedings prescrib- 
ed by the Land Acquisition Act, the 
order of requisition cannot be’ challeng- 
ed as discriminatory or unconstitutional. 
I maintain the view I expressed there. 
The Supreme Court in a'‘recent Judg- 
ment, to which I shall make a reference, 
has also upheld the constitutional vali- 
dity of the West Bengal Land (Requisi- 
tion and Acquisition) Act of 1948. 

15. The next decision is of the 
Assam High Court in Nadir Shah v. 
State of Assam, AIR 1960 Assam 18. Al- 
though this case does not deal with West 
Bengal Land (Requisition and Acquisi- 
tion) Act, 1948 yet A is relevant because 
it was concerned with a similar problem 
of competition between the Assam Land 
(Requisition and Acquisition) Act, 1948 
and the Land Acquisition Act. There a 
Division Bench of the Assam High Court 
made the following observations at pages 
19-20 of that report: 


“As to the second point that the 
land was not acquired under the Land 
Acquisition Act but was being requisi- 
. tioned under Assam Act 25 of 1948, we 
- have examined the argument and, in our 
opinion, that is not ground for invalidat- 
Ing the requisition. order made under 
Section 3 of the Assam Act. Once it is 
found that the order was for a public 
purpose, and that the order comes with- 
In the ambit of Section 3 (1) of the As- 
sam Act, the question as to whether the 
acquisition should have been under the 
Land Acquisition Act, becomes immate- 
rial for the purpose of examining the 
validity of the order of requisition, Apart 
from that, the ultimate purpose, as it 
appears, of the State Government is to 
acquire this land.” 

I respectfully. agree with that view. 

16. I shall close this series of ci- 
tations by the next authority of the Sup- 
reme Court in Northern India Caterers 
(P) Ltd..v, State of Punjab, AIR 1967- 
SC 1581. Then the Supreme Court had 
to consider the correlated question be- 
tween the Punjab Public Premises and 
Land (Eviction and Rent Recovery) Act 
(31 of 1959) with other Statutes. The 
principles were laid down by the Sup- 
reme Court in that decision at pages 
1584-85 and at page 1588.. The Supreme 
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Court expresses the view there that the 
objects and reasons of the Punjab Act 
(31 of 1959) show that the legislature 

intended to provide a remedy which it 


. thought was speedier than the one by 


way of suit under the ordinary law of 
eviction. There is nothing in this Act 
to warrant the conclusion that it implied- ` 
ly takes away the right of suit by Gov- 
vernment or that, therefore, it is substi- 
tutive and not supplemental. The signi- 
ficant observations made by Shelat J. 
delivering the majority judgment of the 
iaiboces Court are in the following 
rms: 


“With these. “reasoninýs I cannot 
agree. The Act does not create a new 
right of eviction. It creates an additional 
remedy for a right existing under the 
general law. It does not repeal the law 
gi the remedies of a suit or bar 
the jurisdiction of Civil Court to try 
a suit for eviction. The Government is at 
liberty to proceed against the occupants 
one under the Act or by way of a 
sui 


17. It will however be appropri- 
ate to conclude these citatlons with the 
latest observations of the Supreme Court 
in S. M. Nandy v. State of West Bengal 
where the . Supreme Court takes the 
same view on the 19th February 1971 as 
I did on the 30th August, 1963. That 
Supreme Court decision is as yet un- 
reported and was delivered in Civil Ap- 
peal No. 500 of 1967 (Since reported in 
AIR 1971 SC 963). Sikri C. J. delivering 
the judgment of the Supreme Court em- 
phasised the point that the impugned 
Act viz. the West Bengal Land (Requisi- 
tion and Acquisition) Act was enacted in 
order to. provide for requisition and 
speedy acquisition of land for public 
purpose. The learned Chief Justice of 
India was considering the’ challenge to 
the Bengal Act in these terms: 


‘Whether the West Bengal Land Ac- 
quisition Act, 1948 was ultra vires under 
Article 19 (1) (f) of the Constitution read - 
with Article 19 (5).” | 
The Supreme Court in that case held the 
West Bengal Land (Requisition and Ac- 
quisition) Act, 1948 to be constitutional 
and made the following observations: 


“We are, therefore, of the opinion 
that it is difficult to hold that restrictions 
imposed by the impugned Act are un- 
reasonable, Fair price has been provid- 
= for requisition, which is determinable 

by Civil Court and ultimately by the 
High Court or the Supreme Court, Re- 
garding the necessity for requisition it 
` necessarily be left to the State 
It is true. that there is no 
express provision to make a represen- 
tation against an order of requisition but 
there is no bar to a representation be- 
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ing made after the order is served under 
Section 3 (2) of the Act. If representa- 
tion raises a point which overrides the 
public purpose it would be favourably 
considered by the State Government or 
ek hat authorities as the case 
may e” 


18. This last point In the above 
observations is important inasmuch as it 
is also one of points of challenge made 
in the present appeal before us because 
it is contended that this West Bengal 
Land (Requisition and Acquisition) - Act 
permits a requisition without giving even 
a hearing or opportunity to the person 
whose land is requisitioned. The ans- 
wer of the Supreme Court is that al- 
though the West Bengal Act does not ex- 
pressly provide for a representation, yet 
there is nothing to prevent a representa- 
tion being made after the order has been 
served and the Government considering 
{t, if such representation raises a point 
which overrides the public purpose. The 
view expressed by the Supreme Court 
is supported by a reference also to Sec- 
tion 6 of the West Bengal Land (Requi- 
sition and Acquisition) Act of 1948 pro- 
viding expressly for releasing requisition~ 
ed land which “is not acquired”, and “is 
to be released.” 

19. The substance of this objec- 
tion is that the West Bengal Land (Re- 
quisition and Acquisition) Act, 1948 per- 
mits requisition to be made without 
notice to the person concerned. This is 
contended to be against the principles of 
natural justice. Section 3 of this Sta- 
tute provides inter alia that 


‘Tf the State Government is of the 
opinion that it is necessary so to do for 
maintaining supplies essential to the life 
of the community or for providing pro~ 
per facilities for transport, communica~ 
tion, irrigation or drainage, or for the 
creation of better living conditions in 
rural or urban areas, not being an indus- 
trial or other area excluded by State 
Government by a notification in this be- 
half, by the construction or reconstruc- 
tion of dwelling places, the State Gov- 
ernment may, by order in writing, requl- 
sition any land and may make such fur- 
ther orders as appear to it to be neces~ 
sary or expedient in connection with the 
requisitioning.” 


20. It goes on to provide in Sec- 
tion 3 (2) of that Act that an order under 
sub-s. (1) shall be served in the prescrib- 
ed manner on the owner of the land and 
where the order relates to land in 
occupation of an occupier not being the 
owner of the land, also on such occupier, 


21.. It also appears from this pro- 
vision that it does not require notice to 
be given to the owner or occupier before 
the order. of acquisition is made, although 
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it requires that the order of requisition 
after having been made, shall be served 
in the prescribed manner on the owner 
and/or the occupler of the land. 


22. It is contended by the appel- 
lants that this is against the principles. 
of natural justice and is a most unrea- 
sonable interfererice with the rights to 
property. In support of this contention 
the appellants- have relied on a number 
of decisions and authorities of the Sup- 
reme Court. The first reliance is placed 
on the decision of the Supreme Court 
in M. Gopalkrishne Naidu v. The State 
of Madhya Pradesh, AIR 1968 SC 240. 
This case however has no application to 
the facts and principles involved in the 
present appeal. That was a case under 
disciplinary jurisdiction concerned with 
the Fundamental Rules of service and 


departmental proceedings whose princi- 


ples are not on a par with the- princi- 
ples of acquisition and requisition of pro- 
perty under special statutes. The Sup- 


‘reme Court observed there at page 248 


of that report, 


“The very nature of the function im- 
plies the duty to act judicially. In such 
a case if an opportunity to show cause 
against the action proposed is not afford- 
ed, as admittedly it was not done in the 
present case, the order is liable to be 
struck down as invalid on the ground 
that it is one in breach of the principles 
of natural justice.” 

23. These principles in my judg~ 
ment relating to disciplinary jurisdiction 
under Rule 54 of the Fundamental Rules 
have no application to the principles and 
facts involved in the instant appeal, 
The second case on which reliance was’ 
placed by the appellants is the decision 
of the Supreme Court in the State Bank 
of India v. Rajendra Kumar Singh, AIR 
1969 SC 401. That case also in my view 
bas no application to the principles and 
facts involved in appeal That was the 
case concerning Sections 517 and 520 of 
the Criminal Procedure Code relating to 
the order of return of seized property 
and laying down the principle that in 
such a context there should be given an 
Opportunity of being heard to the ‘agegri-~ 
eved party before passing such order. 
That is a judicial proceeding and the 
order is the order of the Court and na- 
turally the Court must hear the rival 
claimant before making any order of 
return of the seized property. The third 


the appellants is A. K. Kraipak 
v. Union of India, AIR 1970 SC 
150. This again relates to an a - 


strative enquiry under the All India Ser- 
vices Act, 1951 and discussed the princ- 
ples of administrative or quasi-judicial 
power and in that context made the ob« 
servations about the concept of natural 
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fustice. It will be thus seen that all 
‘these cases to which the appellants made 
reference have nothing to do with the 
principles of acquisition and requisition 
under Special Statutes with which the 
present appeal before us is concerned., 


24, The importance, however, of 
the last decision in Kraipak’s case, AIR 
1970 SC 150 is that it tried to indicate 
that since the aim of quasi-judicial 
as well as administrative enquiries is to 
arrive at a just decision these rules 
should apply to both and the former 
classical distinction between the admini- 
strative action on the one hand and 
judicial or quasi-judicial action on the 
the other, attracting the principles of na- 
tural justice to the latter and not to 
the former is breaking down in modern 
jurisprudence. In making that observa- 
tion the Supreme Court discussed the 
recent trends in some decisions of the 
English Court of Appeal which I shall 
notice later in this judgment. That is 
the importance of this Supreme Court 
decision. It might only help the appel- 
lants to this extent in their argument 
that even if the order of requisition is to 
be regarded as a purely administrative 
decision or executive order the principles 
of natural justice must nevertheless. be 
applied. This point of view can be ac- 
cepted so far as it goes but must always 
be read subject to the limitations that 
when a special statute either expressly - 
or by necessary implication excludes 
notice to the aggrieved party then the 
statute is to be obeyed provided of course 
the statute is constitutional in India. 
See the later decision of the Supreme 
Court in Union of India v. J. N. Sinha, 
AIR 1971 SC 40 at p. 42. 


25. The appellants at this point 
tried to avail of the other observations 
in the Supreme Court Judgment in Civil 
Appeal No. 500 of 1987 (reported in ATR 
1971 SC 963) quoted above in S. M 
Nandy v. the State of West Bengal that 
although there is no express provision 
to make representation against the order, 
yet there is no bar to the representa- 
tion being made after an order is serv- 
ed under Section 3 (2) of the West Ben- 
gal Act. That observation goes against 
' the appellants because in the first place 
the Supreme Court in that decision up- 
held the constitutional character of the 
West Bengal Land (Requisition and Ac- 
quisition) Act, 1948 even without express 
provision for notice before requisition. 
The absence of notice clause under that 
Act did not vitiate the validity of the 
Statute and it was open to the aggrieved 
party to make a representation against 
the order of requisition made without 


notice in the first instance but to come. 


forward. with a representation after the 
order has been served. In the second 
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place no representation was in fact made 
in this appeal even after the order of 
requisition was served but an outright 
application was made to the Court chal- 
lenging it under Article 226 of the Con- 
stitution. Thirdly even after requisition, 


the requisitioned land can be released if ` 


it is not acquired as provided in Sec. 6 
of the West Bengal Land (Requisition 
and Acquisition) Act of 1948, 


26. The last case on which the 
appellants relied on this point is a deci- 
sion of the Supreme Court in, AIR 1971 
SC 40. This decision is really i 
the contention of the appellants. It is 
clearly laid down there that when there 
is conflict between rules of natural jus- 
tice and statutory provisions, statutory 
provisions must prevail and not rules of 
natural justice. See the observations of 
K. S, Hegde, J. at page 42. .0f that re- 
port. The learned Judge explained this 
doctrine by observing, 


“It is true that if a statutory provi 
sion can be read consistently with the 
principles of natural justice, the Courts 
should do so because it must be presum- 
ed that the legislatures and the statutory 
authorities intend to act in accordance 
with the principles of natural justice, 
But, if on the other hand, a statutory 
provision either specifically or by neces- 
sary implication excludes the application 
of any or the rules of principles of 
natural justice then the Court cannot 
ignore the mandate of the legislature or 
the statutory authority and read into the 
concerned provision the principles of na- 
tural justice, Whether the exercise of a 
power conferred should be made in ac- 
cordance with any of the principles of 
natural justice or not depends upon the 
express words of the provision conferr- 
ing the power, the nature of the power 
conferred, purpose for which it is con- 
ferred and the effect of the exercise of 
that power.” 


27. The real enquiry therefore in 
this appeal is whether the West Bengal 
Land (Requisition & Acquisition) Act, 1948 
specifically or by necessary implication 
excludes the provision of notice as part 
of natural justice claimed by the appel- 
lants. In order to determine this ques- 


‘tion the words used in this statute, the 


nature of the power used or conferred 
and the purpose for which it is conferred 
and the effect of the exercise of such 
power are all relevant considerations. 


. 28 I, therefore, proceed to exa- 
mine this scheme of West Bengal Land 


(Requisition and Acquisition) Act, 1948 to 


determine whether notice is expressly or 
by necessary implication excluded ‘so far 
as requisition is concerned. I find from 
the analysis of this Statute that there is 
conscious and deliberate departure in the 
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,Act from the natural justice of giving 
prior notice in the case of requisition. 
This becomes apparent when the contrast 
wis made between acquisition where the 
statute expressly provides for notice and 
requisition where it deliberately avoids 
‘provision for notice. I have already 
quoted Section 3 which does not men- 
tion any notice before requisition under 
this Act. On the other hand acquisition 
under the Act is provided in Section 4. 
In Section 4 (1) (a) it is expressly pro- 
vided that the State . Government may 
acquire any land requisitioned under 
Section 3 by public notice in the official 
gazette that such land is required for 
public purpose referred to in sub-s. (1) 
of Section 3. 
publication the requisitioned land vests 
absolutely in the State Government free 
from all encumbrances and the period of 
requisition énds by reason of the provi- 
sion of sub-sec. (2) of Section 4 of this 
Act. Section 4 immediately follows Sec- 
tion 3 of the Act. When Section 3 deals 
with requisition it does not mention the 
requirement of notice to be given before 
requisition, but immediately in the next 
Section when acquisition is mentioned in 
Section 4 there is the express provision 
for notice. I read these two sections in 
close juxtaposition to indicate the object 
and purpose of the statute to exclude 
notice in the case of requisition and to 
auie notice in the case of acquisi- 
on. 


29. Between the Land Acquisi- 
tion Act of 1894 and the West Bengal 
Land (Requisition and Acquisition) Act, 
1948 there is a time gap of more than 
half a century. Over this gap of more 
than 50 years the problems of compul- 
sory acquisition and requisition of land 
have undergone many changes in law 
and in legal attitudes. They have ac- 
quired an urgency in the modern socio- 
logical context of law. Problems of 
modern society, congestion, density of 
population, influx of refugees, industrial- 
isation, | mechanisation, technology and 
urbanisation are some of the main forces 
which have produced different laws and 
legal attitudes in respect of acquisition 
and requisition. Social responsibilities 
attached to individual ownership of pro- 
perty are being recognised in laws gra- 
dually and slowly. I indicate 
briefly these changes by contrasting 
Land Acquisition Act, 1894 with the 
West Bengal Land (Requisition and 
Acquisition) Act, 1948. The contrast 
reveals the changing law on this subject. 


30.- The preamble of the Land 
Acquisition Act, 1894 describes it “as an 
Act to amend the law for acquisition 
of land for public purpose and for com- 
pany.” It makes elaborate provisions 
for preliminary investigation and hear- 
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ing of objections in Part II of that Sta- 
tute, specially in Sections 4 and 5A of 
that Act. Section 4 deals with publica- 
tion of preliminary notification and 
powers of officers. The first step there 
is to have a notification in the official 
Gazette declaring the Government’s in- 
tention that land in locality is needed or 
is likely to be needed, for any public 
purpose. It is followed by- giving any 
person interested in any land the right 
to object to the acquisition under Sec- 
tion 5A of that statute. The aggrieved 
person has a right to be heard in sup- 
port of his objection. This is followed 
by an enquiry by the Collector who 
makes ultimately a report to the Gov- 
ernment, The decision of the appropriate 
Government on that report is provided 
in that statute to be final. : 
31. The first difference between 
the West Bengal Land (Requisition and 
Acquisition) Act, 1948 and the older 
Land Acquisition Act 1894 is, therefore, 
that all preliminary investigation in Part 
IL of the Land Acquisition Act is obviat- 
ed in the former Act in the case of re« 
quisition thereunder. Secondly all the 
process of hearing objection under Sec- 
tion 5A of the Land Acquisition Act, 
1894 is avoided under the West Bengal 
Land. (Requisition and Acquisition) Act, 
1948 in the case of requisition. Thirdly 
the vesting of the land under the the 
West Bengal Land (Requisition and Ac- 
quisition) Act 1948 in case of acquisition 
is immediate under Section 4 (2) of that 
Act, when a notice of acquisition is issu~ 
ed under Section 4 (la) of the West Ben- 
gal Land (Requisition and Acquisition) 
Act, 1948. This is provided in Section 4 
(2) of the West Bengal Land (Requisi- 
tion and Acquisition) Act, 1948. But this 
is not so immediate under the old Land 
Acquisition Act, 1894 by reason of Sec- 
tion 16 of that "Act where vesting in the 
Government takes place only after the 
Collector has made the award and taken 
possession of the land. Fourthly, the 
preamble of the West Bengal Land (Re- 
quisition and Acquisition) Act, 1948 ex- 
pressly describes it to be “an Act to pro- 
vide for the requisition and speedy ac- 
quisition of land for certain purposes”, 
Therefore, requisition and speedy. acqui- 
sition of land are the primary object of 
the West Bengal Land (Requisition and 
Acquisition) Act, 1948. I, therefore, read 
this preamble and the substantive provi- 
sions in the sections of the West Ben- 
gal Land (Requisition and Acquisition) 
Act, 1948 to mean this that they were 
intended to provide for speedy acquisi- 
tion.: In order to do so they have pro- 
vided that no notice would be required 


_for requisition. Notice is only required 


under the West Bengal Act in the case 
of acquisition as provided in Sections 4 
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and 5 of that West Bengal Act. That is 
why acquisition under the West Bengal 
Act can only be made of land which has 
been requisitioned. Express recognition 
of this principle is to be found in Sec- 
tion 4 of the West Bengal Land (Requl- 
sition and Acquisition) Act, 1948 which 
permits in sub-section (la) the State 
Government to acquire any land requi- 
sitioned under Section 3 by publishing a 
notice in the Official Gazette that such 
land is required for public purposes. 
This is a significant difference between 
the Land Acquisition Act of 1894 which 
does not provide for land requisition but 
provides only for acquisition with per- 
haps the exception in the case of temp- 
orary occupation in respect of waste and 
arable land under S. 35 of the Land Ac- 
quisition Act 1894. Fifthly, while 
under the West Bengal Land (Requisi- 
tion and Acquisition) Act of 1948 there 
can be no acquisition of land without 
there being a requisition first, yet such 
requisition need not lead invariably to 
acquisition under the West Bengal Act 
because of the express provision made 
in Section 6 of the West Bengal Land 
(Requisition and Acquisition) Act, 1948 
providing that “Where any Land requi- 
sitioned under Section 3 is not acquired 
and is to be released from requisition, 
the State Government may, after mak- 
ing such inquiry, if any, as it considers 
necessary, specify by order in writing 
the person who appears to it to be entitl- 
ed to the possession of such land.” In 
appropriate cases the aggrieved party 
can invoke this Section 6 for release of 
the requisitioned land. There are other 
differences between Land Acquisition Act, 
1894 but they are not material for pur- 
pose of this appeal. The general con- 
- clusion that follows from this compara- 
tive analysis and contrast of these two 
Acts is that no construction should be 
placed on the West Bengal. Land (Requi- 
sition and Acquisition) Act, 1948 which 
will stifle or impede the main. declared 
object of requisition and speedy asais 
tion of land. 


32. A few more words are neces- 
sary to revert to the subject of the legal 
nature of requisition having regard to 
the argument made about administrative 
action on the one hand and judicial. and 
quasi-judicial action on the other. The. 
Supreme Court in Smt. Lila Vati Bai v. 
State of Bombay, AIR 1957 SC 521 in 
considering the legality and validity of 
the Bombay Land Requisition Act, 1948 
as amended by Bombay Act 2 of 1950 
observed at page 529, 


“An order like the one passed under 
Section 6 (4) (a) of the Bombay: Land 
Requisition Act, 1948 is not in the na- 
ture of an order in Judicial proceedings 
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between the Government on the one 
hand and other parties named.” 

the order of requisition 
under the West Bengal Land (Requisi- 
tion and Acquisition) Act, 1948 is of a 
similar nature. It is not in the nature 
order in judicial proceedings. 
Therefore, absence of express provision 
for notice before requisition of land 
under Section 3 of.the West Bengal 


-Land (Requisition and Acquisition) Act, 


1948 cannot ordinarily vitiate such requi- 
sition either on the ground of principles 
of natural justice or on the ground of 
infringement of fundamental rights of 
property under the Constitution of India. 


33. To overcome these difficulties 
on the ground of natural justice the 
argument was advanced on behalf of 
the appellants that natural justice must 
be made applicable whether it is in the 
sphere of judicial or quasi-judicial acts 
or in purely a ative or executive 
decisions. I have already noticed that 
argument and I have expressed my view. 
T shall not repeat them here again. But 
it is, necessary to notice this new doct- 
rine and observe its limits. -> 


34. I shall begin by noticing a 
few decisions at this stage because they 
seem to indicate the wind of change in 
this branch of the law on this point. 
The pioneer to express this changing 


(An Infant) 1967-2 WLR 962 where the 
learned Lord Chief Justice of England 
presiding in the Court of Appeal in the 
Queen’s Bench Division made the follow- 
ing significant observations at pages 
971 and 972 of that report, 


“Good administration and an honest 
or bona fide decision must, as it seems to 
me, require not merely impartiality, nor 
merely bringing one’s mind to bear on 
the problem, but acting fairly; and to 
the limited extent that the circumstances 


_of any particular case. allow, and with- 


in the legislative framework under 
which the administrator is working, only 
to. that limited extent do the so-called 
rules of natural justice apply, which in 
a case such as this is merely a duty to 
act fairly. I appreciate that in saying 
that it may be said that one is going 
further than is permitted on the decid- 
ed cases because heretofore at any rate 
the decisions of the courts do seem to 
have drawn a strict line in these matters 
according to whether there is or is not 
a duty to act judicially or quasi-judi- 
cially. It has sometimes been said that 
if there is no duty to act judicially or 
quasi-judicially there is no power in ‘the 
court whatever to interfere ......... epee 
I do not understand him to be saying 
that if there is no duty to act judicially, 
then there is no duty even to be fair.” 





view is Lord Parker C. J. in Re H. K. 
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These observations of the 
ek Lord Chief Justice of England 
were made in connection with actual 
Common- 


th 
duties of the Immigrant Officers under 
that Act, which are very different from 
the provision of the West Bengal Land 
(Requisition and Acquisition) Act, 1948, 
which must ultimately govern and deter- 


provisions of Sections 2, 
of the Commonwealth Immigrants Act 
requiring notice on which this English 
decision is based and'on which the 
Lord Chief Justice of England made the 
above observations. These observations 
were made in the most guarded language 
and with specific limitations plain from 
such words of the in Chief Justice 

circumstances 


cular 
in the legislative framework under which 
the administrator is working.” It will 
be inappropriate to take the Lord Chief 
Justice’s observation without these limi- 
tations. 


36. The next spokesman for this 
new view and attitude is Lord Denning 
M. R. in Schmidt v. oar of State 
for Home Affairs (1969) 2 WLR 337 
where the learned Master of the Rolls 
observed at page 350 of that report: 


“I quite agree, of course, that where 
a public officer has power to deprive a 
person-of his liberty or his property, the 
general principle is that it is not to be 
done without his being ‘given an oppor- 
tunity of being heard and of m 
representations on his own behalf 
wees apteay Bucvenseaces Some of the judgments 
in those cases were based on the fact 
that the Home Secretary was exercising 
an administrative power and not doing 
a judicial act. But that distinction is 
no longer valid. The speeches in Ridge 
v. Baldwin (1964) A. C. 40 show that an 
administrative body may, in a proper 
case, be bound to give a person who is 
affected by their decision an opportunity 
of making representations. It all de- 
pends on whether he has some right 
or interest, or, I would add, some legi- 
timate expectation, of which I would not 
be fair to deprive him ' Without hearing 
what he has to say.” . 


Thereafter Lord Denning M, R. cites 
the observations of Lord Parkar C. J. 
in the case above namely in Re H. K. 
(An Infant) 1967-2 WLR 962. 


37. Lord Denning M. R. was deal- 
ing with a case in the Court of, Appeal 
under the Aliens Order, 1953 whose pro- 
visions are not comparable with those of 
the West eres Land (Requisition and 
Acquisition) Act, 1948 relating to requi- 
sition. 
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38 The Supreme Court decision 
of two learned Judges J, C. Shah and G. 
K. Mitter; JJ. in State of Orissa v, Dr, 
(Miss) Binapani Dei, AIR 1967 SC 1269 
Tae the following observations at page 


“It is true that the order is admin- 
istrative in character, but even an ad- 
ministrative order which involves civil 
consequences, as already stated, must be 
made consistently with the rules of na- 
tural justice after informing the first 
respondent of the case of the State, the 
evidence in support thereof and 
after giving an opportunity to the first 
respondent of being heard and meeting 
or explaining the evidence.” f 


39. These observations however, 
were made in connection with an en- 
quiry depending on complicated ques- 
tions of fact where an order of compul- 
sory retirement based on a certain dis- 
puted date of birth was involved and 
where the petitioner was not given the 
report of the Enquiry Officer who con- 
ducted the enquiry into the correct date 
of birth. These observations were made 
on the basis of facts and law which have 
no application to the facts and law of 
the present appeal before us, 


40. advised this 
Court is not prepared to subscribe to the 
doctrine that there is no distinction be- 
tween judicial or quasi-judicial decisions 
on the one hand and purely executive 
and a trative decisions on the other, 
The very nature of the writs like manda- 
mus on the one hand and Certiorari or 
Prohibition on the other stems from 
that distinction, If all administrative or 
executive decisions were to follow judi- 
cial or quasi-judicial procedures then 
that would in this Court’s view lead to 
utter confusion and an impossible ‘state 
of affairs and will mean disregard of 
the basic principles of executive action 
and judicial action which do not repre- 
sent a merely formal or theoretical dis- 
ee but a qualitative distinction 

ringing from the nature of the act 
itself. No doubt Lord Parker’s observa- 
tion that good and honest administration 
must act fairly is basic to law 
and any good legal administration 
but that only means that the executive 
or the administrative action should not 
be mala fide or for collateral purpose. 
Lord Parker’s proposition must be read’ 
subject to the express limitations that 
the learned Lord Chief Justice himself 
used and which I have quoted above. 
Lor observations that the 
is no longer valid. following 
as. they did Lord Parker's view, must 
be read subject to the same limitations, 
As at present advised this Court Is of 


As at present 


the opinion that an executive decision 
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or action or an administrative - decision 
Is liable to be-.struck down if it is us- 
ed mala fide or for a- collateral. purpose,. 
on that ground alone, and not on. the 


ground that. there is no legal and juris-- 


` jand ‘the judicial’ action, In any event 
p case of an area completely cover- 

a special -statute and specially in 
is not covered by the 






rs.. Many principles of natural justice 
today have been overcame by- dictates 
of statute passed:. because of the needs 
of modern society -and` social welfare 
To: conclude where a statute either ex- 
necessary implication ex- 


ance and Acquisition) Act,- 1948, 
to fly in the face of this statute. 
Where there is ‘statutory silence: theré 
scope for applying. the _principles of 


AIR 1971 sc 963) uote above. . 


41.. The ` next Sébiection of the 
appellants to’ the order. of requisition 
is that it is not for any ‘public purpose 
but for -the purpose = converting fishe- 
ries into dwelling places.. The conten- 
tion further is thatit involves a total 
change in the character of the property. 
In short: the - appellants argument on. 
this point is that such an object càn- 
not come within: the sanction of Sec- 
tion 3 (1) ‘of the- West Bengal Act. -In 
support of this argument it is contend- 
ed for the ETE that . requisition 
under Section 3 (1) of the West Bengal 
Act- does not permit change in the 
character of the property and in parti- 
cular it does not : permit permanent 
changé A the charactér of the property 
which - is requisitioned. ‘under the sta- 
tute. What is said by the ‘appellants is 
that if the property ‘is sabaran euy -de- 
requisitioned ‘after converting the ‘fishe- 
ries into-a highland: the owners there: 
of are likely. to suffer cata in- 
jury. 


42. I. have: PE considered 
this objection^and I am unable to ac- 
cept it. Among the expr 
for which .land can be requisitioned 
under Section: 3-(1) of that Act it is stat- 
ed inter alia “for providing proper faci- 


anno MmT TA or 
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`is dated the 5th November, 1969. 


‘therefore, . does 
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lities for transport, communication, 
priors or drainage, or for the creation 
of better living ‘conditions in rural or 
urban areas: by the- construction ‘or’ re- 
construction of dwelling places." . The 
expressed declaration. of such specific 
objects < does not in my opinion. put any 
limitation gron the Government about 

changing. the character .of the property 
requisitioned, We are of the opinio 
that so long as these purposes are carri- 
ed out by “the construction ‘or recon- 
struction of dwelling places,” such requi- 
sition cannot be challenged on the ground 


that it involves permanent change in the 
character of the property requisitioned.: 
The right to change the character of the. 
property. requisitioned appears expressly| 


and is erent In the Section itself. It 
is plain: from the language of S. 3 (1) 
of the West Bengal Act that the property 
requisitioned .. tay undergo the funda- 
mental change in its -character to ‘serve 
the statutory purpose of requisition 
mentioned therein. Construction of dwell- 
ing .places is an expressed purpose in 
Section 3 (1) of his Statute. That 


‘permits and means permanent. change 


fn the character of the property requisi- 
tioned. The further argument of the 
appellants is- that conversion of the 
fisheries into highland or dwelling place 
would “mean irreparable injury to the 
ap ts as owners’ of fisheries is met 


. by the same answer. To prefer men and 


their ‘dwelling places to fisheries in an 
overcongested city like Calcutta howling 


‘for: space for human habitation is a 


in modern sociology 


`of law and statutes. The alleged injury 


to the owners ‘of fisheries me a matter: of 
compensation as. provided- in Section 7 


`of the West Bengal Act, We, therefore, 


overrule this objection ‘of the appellants. 


43. The next challenge pu 
gh- 
handed giving no time or hardly any 
time to the ‘appellants. - The argument 
for .the appellants is advanced on the 
following lines. The impugned ies 
e 
order itself -was served on the "th 
November, 1969,.” calling „upon - the 
appellants’ to deliver. possession on the 
very day following. The olas con- 
tend that this is grossly insufficient 
notice and as such- the order should be 
struck. down: In- the very first instance, 
Section 3. (1) as quoted- above. does not 
speak .of any notice whatever. Tha 
section provides in Section 3 (2) that the 
order shall -be served in ‘the prescribed 
manner on the owner or occupier of the 
land, That has been done. The statute, 
not provide for any 
particular notice or any minimum period 
of notice. . The requirements of Sec- 


tion .3 (2) ‘of the West Bengal Act have 
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on the facts.of this- case been satisfied. 
No. question of any notice or reasonable- 
ness of-a period of notice in such cir- 

ces can: arise. > The owner or 
occupier of a land upon whom the order 
of requisition has been served under 
Section 3 (2):of the West Bengal Act is 
_ expected to know what he is. required 
to deliver by that-order: It is, there,.in 
in our judgment not open to the appel- 
lants to urge that the order of requisi- 
tion is bad because. it ‘stated “the plan 
of the: land may ‘be inspécted in .the 
office of the Special Land Acquisition 
. Officer, Alipore” or that the- schedule 
given -thereunder should ‘have given 
more specific details of the land ‘to be 
requisitioned.. . The schedule -is' reason- 
ably. specific. and clear and: offer. to have 


the plan inspected in the order of requi- 


sition. was adequate- enough even though 
time was short. In addition, the fact 
is that the owner or occupier. of the land 
served with a notice of requisition’ of 
this, character is expected to know what 
are his lands, of which. he is required 
to make delivery ` of pdéssession, In any 
event this consideration. -cannot in- our 
` judgment vitiate the order.of. requisition 
in the facts of this case and on the ‘terms 


of the statute.. It must also be borne in ' 


mind in this: connection that the whole 
statute is for’ the object. of eye ac- 
quisition” and. requisition. oi. E 


44. | ‘The next ‘objection. ` of -the 
appellant to the order of requisition is 
that S. 3 (1) of the ‘West Bengal Act per- 
mits only requisition 'for the purposes 
‘set out there “by the construction or 


reconstruction of dwelling places © for 


people residing in such areas.” The 
appellants contend that the limitation is 
contained in the words in the statute 
“for people residing in such area.” They 
contend that construction or reconstruc- 
tion of dwelling places for people who do 
not reside in such areas is not 

sible under this Statute. It is the basis- of 
this -contention that-. the Salt Lake 
Reclamation Scheme; provides also. for 
people from outside ' who. will -also be 
entitled to-come and reside in the dwell- 
ing places that may be constructed or re- 
constructed, there. This argument’ proceeds 


on a wrong assumption of present law. 


` This particular provision was'. amended 
_by an Amendment Ordinance and known 
as the -West Bengal Land (Requisition and 
Acquisition) (Amendment) ` Ordinance, 
-1969 (West Bengal Ordinance 13 
of 1969). . This Ordinance was -pro- 
mulgated and published: on the 16th 
October, 1969 before the order of requisi- 
tion was made in this case. By virtue 
of Clause 2 of that. Ordinance the ex- 
press words:.“for people residing in ‘such 
areas” in Section .3 (1) of the West . Ben- 
gal Act were deleted and .'completely 
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omitted from that section. The ‘ambit 
therefore, of ‘Section 3.(1). of the W 
Bengal Act has been: widened. It is 
no. longer intended..for. people residing 
in such areas.. This ce came in- 
to.force on the 16th October, 1969: be- 
fore the order of: requisition and ` there-|. 
fore this requisition is covered by that 
Ordinance amending the. West Bengal 
Act of 1948. .Since then the amendment 
made by. the Ordinance has. been re- 
enacted in -West Bengal: Land.: (Requi-. 
sition and Acquisition) Amendment Act 
of 1970 (West Bengal. Act XVI.of 1970).. 
The. argument was ‘advanced. for -the 
appellants that .although.- Section 3 (1)- 
of- the Act was ‘amended. aś .aforesaid, 
the preamble of the. statute did not omit 
the words.“‘for the: people ‘residing. in 
such areas”. But on well settled prin- 
ciples of the: construction the. preamble 
cannot override.the express, clear and 
unambiguous language of the sections of, 
“See Lord Normand’s observa- 
tions in the House: of Fords in Att. 
General. v. Prince Ernest Augustus : of 
Hanover, 1957 AC. 436- at- pages 467-68. 
See also the Supreme Court decision in 
The State of Rajasthan v. Mrs. Leela 
Jain, ATR’ 1965 SC 1296 -at. page 1299. 
This argument in. any event has com- 
pletely, lost its force by. reason of -Sec- 
tion 4 (2) of the West Bengal Land (Re-. ` 
quisition and -Acquisition) Amendment ` 
Act of 1970 (West Bengal Act, XVI: of 
1970) which- validates past action ‘inter 
alia in these terms: “Anything done or 
action. taken under the -said Act as 
amended by the- Ordinance . shall be- 
deemed to have been. validly done or 
taken under -the:-said~»Act as amended 
by this Act as if this Act had com- 
menced on the-16th October, 1969”. . 


45. . "This ' disposes, of all the argu- 
ments advanced for the appellants in 
this appeal, Certain additional . grounds 
had been taken by ‘the appellants but 
they were: not pressed. They .-relate-~ to 
the constitutional validity of- the West 
Bengal -Land (Requisition ;and Acquisi- 
tion) Act under Articles 19 and 31 of 
the Constitution ‘of India.. Those- points 
are already concluded by the: latest 
Supreme Court pronouncement in. fav- 
our ‘of the constitutional validity. of 
the West. Bengal Act in. Civil Appeal 
No. 500 of. .1967 (reported. in AIR 1971 
SC -963) quoted above and in my own 
judgment in that case cited earlier in 

judgment: These grounds are no 
longer ‘available to the appellants. A 
minor point was also taken in the ad- 
ditional. grounds alleging that on the 
face of the affidavit-in-opposition afirm- 
ed: by Shri Atul -Das Gupta in the Rule 
; question though it. was Shri Das 
Gupta and not-the Additional District 
Magistrate who passed the order of re- 
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quisition, the order of requisition is bad 
because it was signed by the Additional 
Distsict Magistrate. who is alleged ` not 
to have applied his mind but mechani- 
cally’ signed’ -the order of requisition. 
This was not seriously. pressed -before 
us. in the APDM i We must state how- 
ever that there is 
ground at al. Section 3'.(1) speaks of 
the “opinion” of the State Government. 
The opinion of the Government - can 
be formed and based on the re 
port of administrative officers and 
when the authority signs on the basis 
of that report it does not necessarily 
follow that the authority signs mechani- 
cally and without ' applying his mind, 
Non-application of the mind must ` be 
established as a fact. It is not so in 
this case. - That ground must, - therë- 
fore, fail . - 


46. For reasons “stated above this 
appeal fails and is dismissed with costs 
assessed at five gold Mohurs. ' 

B: C. MITEA, J. :— 47. . I agree. 

POE aN -Appeal dismiged, 
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The Asansol . Electric 
and ota Appellants. v. Chunnilal D 
Respondent. ___ . 

Second Appeal No. 558 of 1966, Die 
24-2-1971. - 

(A) Companies , Act (1956), . Section 
172 .— .Non-compliance — ‘Effect —Pro- 
visions: of Section 172 have. been. made 
expressly mandatory and for good rea- 


sons and the same must be strictly com- - 
plied with to ensure the validity .of re . 


solutions placed at the meeting. Non- 
compliance of the said provisions would 
make. such resolutions void and ultra 
bch . , (Para 30) 
(B) Specific Reliëf Act (1877), Sec 
tion i (b) — Wrongful termination `of 
service —' Suit for dëclaration that sér- 
vice continnes — (Civil P. = (1908), Sec- 
don 9). phe 
The relationship between master si 
servant is often a matter of ‘contract 
and if such contract is wrongfully- ter- 
minated, the remedy of the aggrieved 
party lies in an action for damages and 


the coyrt will not grant a ‘declaration - 


that a contract of service still subsists. 
- Such declaration’ will amount’ to an 
order for specific performance of per- 
sonal service’ which is practically forbid- 


den inlaw. The position will however, | 


be different when a statute intervenes 
in the relationship of master and ser- 
vant and the employee is given á statu- 


GO/HO/D261/71/DHZ/P. .. 
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no substance in this 


Supply Čo.: 
aw, 
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tory status. If there is a violation of ` 
the- provisions of the statute in termi- 
nating the service of such an emplo- 
yee, he will. be eligible for a declaration 
that the -ořder terminating the service 
is a nullity and et he continues to be 
in-service. - .. 7 


Where the ‘company by a resolu- 


‘tion purported to terminate the em- 


ployment: of. the plaintiff and according 
to the plaintiff such resolution was void 
and ultra vires, though the plaintiff can- 
not sue for.enforcement of a contract 
for personal service, being barred under 
Section 21 (b) of Specific Relief Act, 
1877, he is entitled to establish in a court 
of ‘competent jurisdiction that: the im- 
pugned - resolution - being in violation of 
pater inate provisions of the statute is 
a nullity and of no effect and thus has 
no existence in law. - If. it is found so, 
he would: be entitled to such declara- 
tion and’ be further entitled to conse- 
quential -and ancillary reliefs which 
flow-from such declaration inter alia 
Hamely that he is the employee of the 
company: and for an injunction restrain- 
ing the defendants from interfering with 
the plaintiffs service under. the com- 


pany- i Cate Law dis 


cussed. 

: : (Paras 13, 15, 23, 24) 
Cases Referred’: Chronological Paras 
(1970) AIR 1970 SC 1244 (V 57) = 
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Kumar Mukherjee — 20 
(1964) 3 All ER 865 = (1965) 1 WLR ; 
-17, Vidyadaya University of Cey- 


. lon v. Silva . 
(4962) (1962) 3 All ER 633 = (1962) © 
1 WLR 1411, Francis v. Munici- 

pal Councillors of Kuala Lumpur. 17 
(1958) AIR 1958 -SC 1050. (V 45) = 
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S. D. Banerjee, Dwijendra Nath 
Das and Nirmal Kumar Ganguly, for 
Appellants; Mrigen Sen and Provat 
Kumar Mukherjee, for Respondent. 


JUDGMENT :— This isan appeal by 
a publie company, the Asansol Electric 
Supply Company Ltd. and its four Direc- 
tors against a judgment and decree of 
affirmance. The plaintif Chunilal. Das, 
as an employee of the company institut- 
ed -a suit inter alia for a declaration 
that certain resolutions.. purported to 
have been passed by the Board of- Direc- 
- tors of the Company as also by its share- 
holders were, Hegal, void, inoperative 
and not binding on“ the plaintiff and 
also for some other reliefs) The plain- 
tiffs case in short is that he was firstly 
-appointed a Manager of the. Company 
which appolntment was confirmed. by 
a special resolution passed at its Gene- 
ral Meeting held on September 25, 1957 


of the shareholders of the company, the | 


` plaintiffs aon S was however chang- 
ed. from Manager - operyeee -and, 
the remuneration feed was Rs. 750/- 


per month with effect from January, 


1958 and of annual increment of Rupees 
10/- and dearness allowance of Rs. 180/- 

r month unless otherwise determin- 

by the. Board. It may be mentioned 
here that the ‘plaintiff-is a relative of 
the Defendant ‘No. 2,- the Managing 
Director of the Company: and according- 
ly shareholders’ approyal was consider- 
ed necessary in view of Section 314 of 
the Companies Act, 1956. By another 
resolution dated April. 24, 1963 ` passed 
by the Board of Directors of the Com- 
pany, the post of Supervisor was abo- 
lished with effect from May 1, 1963 
and the- plaintiff was appointed Store- 
in-Charge on the same pay and allow- 
ances. While he was -engaged in- the 
said office, a notice was issued on July 
5, 1963 by the Board for a proposed 
extra ordinary general meeting of the 
company to be held on July 29, 1963 to 
consider and if thought fit to pass the 
resolution appended thereto, with or 
without modification, a a special reso- 
lution, also in view of Section 314 of 
the Act.. In the said proposed resolu- 
tion it was stated that the plaintiff was 
to be appointed a Store-in-Charge with 
effect from May 1, 1963-af-a basic salary 
of Rs. 810/- per month. It appears that 
on that date a meeting of the share- 
holders was held when the ae ‘ob- 
Jected to the defendant No. 2 being in 
the chair which objection was overruled. 
The resolution: which was notified to 
“be proposed. at the meeting’ by the 
notice of July 5, 1963 was aome 


placed _nor moved and accordingly not 


A.L R 
passed at the said meeting. On the 
contrary a resolution was passed. to the 
effect that the plaintiff was not to be 
appointed Store-in-Charge with effect 
from -May 1, 1963 and further that the 
plaintiff had ceased. to hold office as a 
Store-in-Charge with effect from. the 
said date. On the same day. the. dete: : 
dant No. 2 informed the plaintiff by ~ 
letter that the plaintiffs ‘service had , 
T terminated with effect from May 1, 


2. The plaintiff on the above al- 
legations instituted the suit for decla- 
ration that the resolution of the Board 
dated April 24, 1963 as also the resolu- 
tion of the General Meeting of July 29, 
1963 were void, invalid, inaperta tve and 
not binding on the plaintiff, and, that 
further the service of the plaintiff as a 
Supervisor of the company had been 
continuing and the plaintiff- was entitl- 
ed to arrears of salary and -allowances 
on account thereof. There was a claim 
for.“Rs. 3,000/- as` damages for mental 
pain and agony as also loss of prestige 
in public estimation suffered by the 
plaintiff. The plaintif was refused ac- 
cess to the company by the defendant 
and accordingly he instituted: this suit 
for the aforesaid reliefs and for per- 
manent injunction restraining the de- 
fendants from interfering with the plain-~ 
tiff in the discharge of his duties „under 
his service with the company. > 


3. The suit was contested. .by the 
defendants who filed separate ‘written 
statements denying the claims: made in 
the plaint. The common defence as it 
appears from the written statement ‘was 
that the plaintiffs service. was lawfully 


-and validly -terminated and the resolu- 


tion oon ee by the Board as also in the 

ordinary general meeting of the 
pashan impugned in the plaint 
were valid and legal It was also con- 
tended that the suit for enforcement of 
the- personal contract of service was not 
maintainable and -was -barred under the 
provisions of the Specific Relief Act, 1877. 


4. On a trial on evidence, the 
learned Munsif held that the resolution 
of the Board dated April 24, 1963 was 
legal and valid but the resolution pas- 
sed at the extra ordinary general meet- 
ing of the shareholders on July 29,. 1963 
was bad, invalid and of no binding ef- 
fect. Accordingly, the plaintiff was still 
in the employment of the company in 
the post of a Store-in-Charge and not 
as .Supervisor as claimed and was en- 
titled to the monthly salary and allow- 
ances from July, 1963 till the date of 
the filing of suit on September 30..1963 
which was determined at Rs. 1.168/-. as 
he was prevented by the defendants 
from doing the work of- Se Company 
though the plaintiff had . willing 
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to do:his work in his service under the 
company. The claim for damages was 


rejected as-not pressed. The defendants 
and their servants were.. restrained by 
injunction from interfering with the 
plaintifi’s~service in the said post imtil 
sd service was aad according. to 
W. ; 

5. An appeal was preferred: 

the defendants and the appellate court 


also. affirmed. the judgment and decree. 


of the trial ‘court and. dismissed -the 
appeal. The: present appeal is against 
the said decision. 

6. Before we "proceed to` consi- 
der the merits of.the appeal, it will be 
proper for an adjudication of the issues 
involved in the case, to have. a. clear 
idea about the resolution .and - letter 
impugned in the’ plaint. The | _resolution 
of the shareholders passed ` at the extra 
ordinary general ‘meeting of the com- 


pany on December 25, 1967 isto the 
following effect :— 
“Resolved : further - that -the desig- 


aon of Sri Chuni Lal. Daw be chang- 
ed from. Manager to.. Supervisor with 
immediate effect- and ‘that his remune- 


ration be Rs. 750/- per month with ef- 
fect from lst January -1958 with |. an. 
annual increment of Rs. 10/- and a: dear-. 


ness allowance of Rs. 180/-- per, month 
until otherwise determined by. the 
. Board of Directors”. , . (Ex. 2)... 

7. The next .resolution. of. the 
Board of Directors held ‘on April. 24, 
1963. as communicated to the. plaintiff 
by the letter of: the company is. to the 


following effect. 

; . 30th. April, 1963, 
Sri Chunilal Daw, g 
Asansol. 


Dear Sir,- 

We are appending below an raedd 
of the’ resolution ‘passed at the Board’s 
meeting held: on- 24-4-1963 ` ‘which will 
speak for itself. ° 

“Regarding item No. 2 — it is re- 
solved that. the post’ of Supervisor be 

abolished from 1-5-1963 and Sri Chuni- 


ance from 1-5-1963. He will have to look 
after the Stores issue and’. receipts - of 


materials, outdoor works, such as ser. 


vice connections, maintenance works” ‘ete, 
including store accounts”. : 


: Hence, you are hereby - directed 
take charge of the above on and; “trom 


1-5-1963. . 
“Yours faithfully, 
Ex, 2h . - For The Asansol Electric 
ek a Supply Co. Ltd... 
< Sd/- Sanatan Daw. 
ooh. -< Managing , -Director: 
8. The: next document is a:notice 
of July 5, 1963 and the extracts- from 
the said notice: are as follows : a 


‘the Managing 


`- ordinary . general 


was read. 
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Notice is hereby: piven that -an extra 
ordinary general meeting of the mem: 
bers .of the company will be held on 
Monday the 29th day of July 1963 at 


‘the registered office. of the company at 


Asansol at.3° P.M. to consider and if 


. thought fit.to pass the. following resolu- 
> - tion ‘with or without modification as 


special resolution. as- required . under 
Section 314 -of the Companies Act, 1956. 


“Resolved ‘that Sri Chunilal Daw 
be appointed’ as Store-in-Charge on. a 
basic. payof, Rs. 810/- and a Dearness 
Allowance of Rs. 180/- per month with 
effect from 1-5-1963, along with other 
usual amenities ie Provident fund, . 
Bonus, ‘Attendance Bonus, Gratuities 
Travelling Allowance etc. as are grant- 
ed by the company to other employees. 
It ‘is also resolved that members of the 
company consent to Sri Chunilal Daw, 
who is a relative of Sri Sanatan Daw, 
of the company, 
holding and’ continuing to hold his pre- 


sent office as Store-in-Charge . on Re 
company with’ effect from 1- 5-1963 ; 
Explanatory Notes. ` 

’ “Sri Chunilal Daw was appo inted as 


Manager from. aa 1-1951 in the el eighteenth 
meeting held on 28-9- 
Consent was given in the extra 
ordinary gen ‘meeting held on. 11-4- 
His designation | from Manager to 
supervisor: was: changed in’ the extra 
ordinary general meeting held on 25-12- 
1957. His. post’ of Supervisor was abo- 
lished from 1-5-1963 and he was ap- 
pointed -as .- store-In-charge from 1-5-1963 
in the Directors’ meeting held on 24-4- 
1963. Sri Chunilal Daw a bro- 
ther of the Managing Director, Sri Sana- 
tan’ Daw, the above said resolution re- 
quires. the consent of the company to be 
accorded by’ a Special Resolution. Hence 
the proper resolution is sought to be 
passed as a Special Resolution of the 
company.” © ~~ 2 


“Dated the. Sth ‘July 1963. 
lal Das bé appointed as Store-in-Charge . 
on the same pay and Dearness Allow- ` 


"> «By order of the Board, 

Ex,i/f’ -7 -For-the Asansol Electric 
Ate š Supply Co. Ltd., 

Pee ae es *. Sd/- Sanatan Daw, 
l ` Managing T. 


5. -The autes of the proceed~ 


- Ing of the extra ordinary general meet- 


ing held on 29-7-1963 are to the follow- 


‘Sri. Joy Deb Daw proposes -the name 
of Sri.Sanatan Daw as.Chairman, Sri 
Bijoy- Daw seconded the proposal 


Sri Sanatan Daw. ‘was voted ‘to the 


The notice convening the meeting 
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Requisite quorum was present. 

Sri Bijoy Daw proposes the follow- 
Ing modified resolution to be passed as 
special resolution. 

Resolved that the post of supervi- 
sor be abolished from 1-5-1963. Further 
resolved that Sri Chunilal Daw be not 
appointed as Store-in-Charge with ef- 
fect from 1-5-1963. It -is also resolved 
that Sri Chunilal Daw ceases to hold 
and continue to hold his present office 
as store-in-charge of the company with 
effect from 1-5-1963. 

Sri Ajoy Kumar Daw seconded the 
proposal of Sri Bijay Daw. 

Sri Chunilal Daw places on’ record 
that by virtue of the notice dated 23-7- 
1963 given by Sri S. C. Deb, Solicitor 
to the Company, Sri Sanatan Daw, Ex- 
Managing Director of the company can- 
not preside over today’s Extra Ordinary 
General Meeting. 

Further to place on record, that this 
extra ordinary general meeting cannot 
be held which is illegal. 

.Chairman. does ‘not accept the con- 
tention of Sri Chunilal Daw and proceeds 
with the meeting and holds the meeting 
to be legal 

The modified resolution of Sri Bijoy 
Daw was passed as Special Resolution.: 

With a vote of thanks to the Chair 
the eee terminated. Ext. 2/f. 


The last document which is a 
etie dt. July 29, 1963 by the company 
to the plaintiff is as follows: 


No. 396/64. . 
Asansol 29th July 1963, 
Sri Chunnilal Daw, 
Asansol. 
Dear Sir, 


As your appointment as ` store-in- 
charge has not been passed in the ex- 
tra ordinary general meeting held on 
29-7-1963, your service has been ter- 
minated with effect from 1-5-1963. 

You are therefore informed ‘to have 
your dues on 6-8-1963. 

Ext. 2/i. Your faithfully, 
for The Asansol Electric 

Supply Co. Ltd. 

Sd/- Sanatan Daw. 

Managing Director. 


1L 
sisted by Mr. D. N. Das, the learned 
counsel for the defendants appellants 
bas contended firstly that suit as fram- 
ed was not maintainable. According to 
him the suit was really one for wrong- 
ful dismissal for which the only remedy 
of . the plaintiff was for damages as 
would be established in a court of law. 
There cannot be a suit for enforce 
ment of a personal contract of service 
either by the master or by the servant 
and the court will not compel a man to 
continue to employ another man in ser- 
vice of a personal nature nor compel 





, Mr. Sankar Das Banerjee, as- 
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one to serve another. In support he 
also referred to Section 21 (b) of the 
Specific Relief Act, 1877 (Section 14 (1) 
(bì) of the Specific Relief -Act, 1963), 
Mr. Banerjee further contended’ that a 
suit which prays for a declaration that 
the plaintiff is still in the service of the 
defendant see is also not contem- 
plated under Section 42 (new 34) of the 
Act. In short Mr. Banerjee’s contention 
is that assuming the impugned resolu- 
tion or letter terminating the service is 
bad in law, it is none-the-less a wrong- 
ful termination of service and the 
court under general law cannot direct 
the reinstatement nor make a declaration 
that. the plaintiff continues -to be in ser~ 
vice of the company. 


12. . Mr. Mrigendra Mohan Sen, 
assisted by Shri Provat Kumar Mukher- 
jee the learned counsel for the plain- 
tiff respondent contended ‘that the. suit 
was maintainable as a suit for declara- 
tion that the impugned resolution was 
bad, invalid, ultra ‘vires and inoperative 
and if it is found to be so, his client 
would be entitled to ancillary reliefs 
which flow from such declaration. The 
plaintiffs case is not one of wrongful 
dismissal but of a declaration that the 
resolution passed by the shareholders 
was void so that in law there has been 
not a termination of service at all As 
the resolutions in absence of compliance 
of the statutory requirement which was 
mandatory were invalid, illegal, ultra 
vires and'so void, such resolutions did 
not exist in the eye of law and ac- 
cordingly, the plaintiff was entitled to 
the declaration that the impugned reso- 


` lution and also to the additional decla- 


ration that he continued to be in ser- 
vice and to other ancillary reliefs. 


. 13. We shall now -examine the 
respective contentions of the parties arid 
consider the various rulings cited at 
the bar. The relationship between mas- 
ter and servant is often, a matter of 
contract and if such contract is wrong- 
fully terminated, the remedy of the ag- 
grieved party lies in an action for 
damages and the court will not grant.a 
declaration that a contract of service 
stil subsists. Such declaration will 
amount, to an order for specific perform- 
ance of personal service which is practi- 
cally forbidden in law. This will ap- 
pear from Section 21, Clause (b) of the 
Specific Relief Act, 1877 (new Section 
14, clause (b)) which is in following 
terms. 

' "Section ne The following con- 
leer cannot be ‘specifically enforced :—~ 

(b) a' contract which runs into such 
minute or numerous details, or which 
is so dependent on the personal qualifi- 
cations or volition of parties, or other- 
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wise from its ‘nature is: such, that the 
Court cannot enforce “specific Perra 
ance of ‘its material terms; l.s... 

In Dr. S. Dutt v.: University of “Delhi; 
AIR 1958 SC 1050, the. Supreme Court 
was considering the case of. an award 
which held that a Professor. of an Uni- 


versity had been dismissed wrongfully 


and mala fide, that the dismissal thus 


had no effect on his status. and that he- 


still continued to be a professor of the 
University. 
directed specific performance of contract 
of personal 
proposition is clearly erroneous in view 
of Section 21 (b) of the Specific Relief 
Act, 1877. 


14. In the case of Vine v. National 
Dock Labour Board (1956) 3 All ER. 939 
it was held, in. a case where the plain- 
tiff’s employment as a registered ` Dock 
Worker employed in the reserve’ pool 
by National Dock Labour’ Board was 
terminated by a disciplinary committee 
of the local board, that the local board, 
under the statutory ‘scheme set up under 
the Dock Workers Regulation of Employ- 
ment Order, 1947 had no power to dele- 
gate its functions to: the disciplinary 
committee and that the order of dismis- 
sal accordingly was a nullity. It was 
held in such.a case that the plaintiff -was 
entitled to a declaration that his name 
“was never validly removed. from the 

register as he would otherwise ` be 
disabled to ‘work as dock worker. and he 
continued to be an employee of the Na- 
tional Board. It was observed by Vis- 
count Kilmuir, L. C., as follows:— . 


“This is an entirely different situa- 
tion from the ordinary master and ‘ser- 
vant case. There, if the master wrong- 
fully dismisses the servant, elther sum- 
marily or by giving any insufficient 
notice, the employment is effectively ter- 
minated, albeit ‘in breach ` of. contract. 
Here, “the removal of the plaintiffs 
name from. the i - being,- in 
law, a nullity he continueđ.. ‘to 
have the right to be treated as regis- 
tered dock worker with all benefits 
which, by statute, that status conferred 
on him. It is, therefore, Faas that, with 
the background of this sch 
should declare his rights. 
It was also observed by Lord Keith - 
Avonholm that: ` 


` “Normally, and apart ‘from “the fa 
tervention of statute there would never: 


sal might be in breach of contract, and so 
uilawful but it ‘could only sound, in 
damages.” s 


15... As enbnciated In the ER 


case the position ‘will however be diff- 
erent when a ‘statute intervenes in the 


It was. held that the award . 
service, and as such a legal - 


eme, the court a 


.ed termination of a contract of service a 
‘declaration to the effect that the 


. Asansol. Elec.: Sup. Co. v.. Chunnilal Daw (S. K. Datta J.) [Prs, 13-17] Cal. 23 


relationship’ of master and servant and 
the employee is given a statutory status. 
If there<is a violation of the provisions 
of..the statute in terminating the service 
of such an employee, he will be eligible 
for. a declaration that the order termi- 
nating the ‘service is a nullity and tha 
he continues to- be in service. 


16. In Barbar v. Manchester Re- 
gional Hospital Board (1958)!1 All ER 
322, the Hospital Board determined the 
plaintiffs employment who made an ap- 
peal under Clause 16 of the terms and 
conditions of service of hospital medical 
staff which had a statutory force. It 
was maintained on‘the part of the Minis- 
ter that no appeal lay to him and no 
decision ‘was. reached by the Minister 
required under Clause 16.. The plaintiff 


‘claimed that his service was never vali- 


dly determined. It was held that the 
plaintiffs contract with the board was 
between master and servant, the termi- 
nation of which could not be nullity and 
the plaintiff was not, therefore, entitled 
to: a declaration that his employment 
had never been validly: determined but 
he was entitled to recover damages for 
2 eee of the contract. A ‘declaration 

as also granted as against the Minis- 
ee that’ fea acted in breach ‘of statutory . 
duty required under Clause 16 of the 
terms and conditions of service. This 
case was not equated to the case of 
(1956) 3 All ER 939 (supra). Here, the 
Court- ‘was of the opinfon that despite 
the strong statutory flavour attaching to 
the plaintiffs contract, it was in. essence 
an ‘ordinary contract. between master and 
servant: and nothing more. 


_ 17. In Francis v. Municipal Coun- 
cillors of Kuala Lumpur (1962) 3 All ER 
633 the plaintiff was dismissed by the 
President but there sic some apg 
rity and the as technically 
wrongful dismissal. The plaintiff asked 
for a declaration that the termination of 
his employment was wrongful.and he 
had the right.to continue in the employ- 
ment of the respondents and alternatively 
he claimed all damages for i 
the Privy Council 


“.....when there has been a purport- 


con- 
tract of service still subsists will ratély 
be made. This is a consequence of the 
general principle of law that the courts 
will not grant specific performance of 
contracts of service. Spectal Saale il 
ces will be required before such a 
claration is made and its making will She 
normally in the discretion of the court.” 
In that case it was found that there was 
no circumstance which made it just or 
proper to make such a declaration, | 





24 Cal. [Prs, 18-23] Asansol Elec. Sup: Co. 


- 18; In Vidyadaya: University of 
Ceylon v. Silva (1964) 3 All ER.865, it 
was held by. the Privy Council apan 
that. although: the University: was -esta- 
blished and regulated by statute, that 
did not’involve that contracts of employ- 
ment made with teachers and subject to 
Section 18 (e) other than ordinary con- 
tracts between master and servant. In 
this case thé respondent was not shown 
to have any other status than that’ of 
a servant and- procedure by > certiorari 
was not available where a master sum- 
y terminated a servant's 

mënt., - 

` I9. 

Committee of the U. P. State Warehous- 
ing Corporation v. Chandrakiron Tyagi 


AIR 1970 SC 1244 after ja. review of the 


cases on the subject es Supreme Court . 


. observed: — 


* ...thé position in. ‘law is that no. 


declaration to enforce a contract of pér- 
sonal service will be normally granted. 
But there are certain well-recognised ex- 
ceptions to this rule and they are: To 
grant such a declaration in appropriate 
cases regarding (1) a public’ servant, who 
has been dismissed from service in con- 
travention of Article 311,. (2) Reinstate- 
ment of a dismissed worker under Indus- 
trial Law by. Labour or Industrial .Tri- 
bunals. .(3) A Statutory) body when’ it 
has acted in breach of a miandatory obli- 
gation, imposed by a- statute.” 


20: It was held- in that. case . that 
the order of termination made in the 
breach of a service regulations: would be 
contrary. to such terms and conditions, 
but would not be in breach of-any ‘sta- 
tutory obligation, as was-the position in 
the case of Lifé Insurance Corpn. of India 
v. Sunil Kumar Mukherjee, AIR 1964 SC 

- 847. In the Warehousing Corporation 
case it was held’ that a ‘breach had been 
committed by the appellant Corporation 
of regulation: 16. (3) when passing the 
order of dismissal inasmuch as the 

procedure indicated thereitiv had not been 
followed. The Act doés not guarantee 
any statutory status to the . respondent 
employee, nor: did it impose any obliga- 
` gation on the appellant. in such matters. 
er there was no dispute that an 
authority. who could pass an order of 
dismissal had passed the order. Accord- 
ingly the order... was. held to be merely 
WTO: making in’ consequence the 
Corporation liable for damages but such 
order could not be held’ to be one which 
bad not terminated- the service’ however 
wrongfully, or which entitled the emplo- 
yee to ignore it and ask for BODE treat- 
ed as still in service. : ` 


© 2L Mr. Sen, in support of his 
‘contention about ‘the maintainability of 
the suit for violation of mandatory pro- 


visions of law relied on the Bench deci- 


-y, Chunhilal Daw (S. K. Datta J.) 


employ- « 


. In the case Gt ‘the Executive - 


= v 


A.L EB. 


sion in Ramkissendas ‘Dhanuka v. Satya- 
charan Law (1946) 50 Cal WN. 310, in- 
which the Court was concerned with the 
purported resolution terminating em- 
ployment of the. Managing Agents, As 
such. action was taken in violation of the 
provisions of the Articles of Association 
of. the Company, though: not those of 
87B of the Indian Companies Act, 1913 
as amended in 1936, it was held that the 
resolution was ultra vires. The. Bench 
affirmed the judgment of McNair, J. who 
granted- a declaration..that the impugned 
resolution was vold, inoperative and of 
no: effect and also an injunction: restrain- 
ing the defendants from interfering with 
the management of the plaintiff company 
by. its Managing Agents. The decision 
of this Court on this issue was affirmed 
on appeal by the Privy Council in Ram 
Kissendas v. Satya Charan Law AIR 1950 


PC 81 and it was ‘observed’ that the 
decree merely prevented dismissal or 
termination of the ‘appointment of the 


Managing Agents and had not the effect 
a enforcing a contract of personal ser- 
ce. ; 


22. Mr. Banerjee Tapuna to dis- 
tinguish this case pointing out, that the 
said suit was by and on behalf .of- the 
shareholders of the plaintif company 
while the managing agents. were not 
even a party-to the proceeding. He fur- 
ther contended that the present suit was - 
not by and on behalf of the shareholders 
-f the defendant. company. and an em- 
ployee should not be granted a declara- 
tion prayed. for as he for alone 
is not competent to challenge the legality 
or otherwise of the impugned resolution. 


E = The contention need not de- 
tain -ús long; under Section 9 of the 
Code of Civil Procedure person who has 
a cause of action against another would 
ET institute a suit for such 

efs 














barred expressly or impliedly. 
instant case, the company by a resolu- 
tion purported to terminate the employ- 
ment of the plaintiff and according to 
the plaintiff such resolution is void and 
ultra vires. Though the plaintiff cannot 
sue for enforcement ‘of a contract. for 
personal service, being barred under .Sec- 
tion 21 (b) of Specific Relief Act, 1877, 
there is no bar in his seeking a declara- 
tion from court that the impugned reso- 


for the suit against the company and 
the fact that the shareholders are no 


the suit, . f 
necessary for adjudication of the issu 
involved in the proce : 


"1972 Asansol Elec. Sup. Co. v. Chunnilal Daw] (S. K. Datta J.) [Prs. 24-27] Cal: 25 


24. The plaintiff has Anstituted 









nor .one for-enforcement of 


a contract of service. The. plain- 


found so, he would be entitled to such 
declaration and be further entitled to 
consequential and ancillary reliefs. which 
flow from such declaration inter . alia 
namely that he is in the employ of the 
company and for an injunction. restrain- 
defendants from interfering 


a, particular resolution of a 
company, ge horses the claimant’s status, 
fis void for non-compliance of statutory 
provisions which are mandatory. On. a 
consideration. of. the materials on. record 
d the principles of law referred’ to 
above, I have no doubt- in my mind 
t the suit as framed is maintainable 
law and the plaintiff would “be entitl- 
‘to the reliefs if he succeeds in ésta- 
lishing that the impugned resolution is 
tra vires and void- for non-compliance 
of ai mandatory ee -of the - sta- 


25. © Mr. Banerjee" strongly relied 
on 1 the decision ofthe Supreme Court in 
Warehousing Corporation case, AIR 1970 
S€ 1244 and next contended that obvi- 
ously the plaintiff had no statutory sta- 
tus nor there was any statutory obliga- 
tion to be-observed by the company’ in 
terminating the ‘service of the plaintiff. 
The plaintif accordingly could not seek 
for any declaration that he continued in 
service and his only remedy, if any, was 

- for damages for the alleged wrongful 
termination and nothing beyond. He 
referred. to Article 992 of Halsbury’s 
Laws of England, Third Edition, Volume 


95, wherein it is laid’ down ‘that . the - 


remedy of a wrongfully dismissed ~ ser- 
vant is either to treat the contract as 
repudiated by the master and sue for 
damages or he may acquiesce in — the 
master’s wrongful act, treat the. contract 
as rescinded in which case he:may sue 


accordingly is’ entitled - to. - establish - 


- was bad, invalid and inoperative. 


as upon a quantum meruit for the value 
of work done but not paid but he can- 
not pursue eo 


appears - that the Tetter 
dated Chay. bo 1963 informing the plain- 
tiff. about the termination. of his service 
was merely a communication by the 
Managing Director... It is not the.Com- 
pany’s case that the. service was brought 
to’an end, with retrospective effect, am 
the Managing Director himself. 
termination of ee accordingly hea 
its authority in the resolution of the 
shareholders. The plaintiffs case is that 
the said resolution was in breach of sta- 
tutory provisions of the Companies Act, 
1956 which are mandatory and accordingly 
On 
such case, this suit is not really one for 
a declaration that the termination of ser- 
vice is illegal and wrongful but of a 
resolution. being void and inoperative. 
the Warehousing Corporation’s case AIR 
1970 SC. 1244 there was no dispute that 
order of-dismissal was passed by the 
competent authority, the dispute. being 
about the non-observance. of some regu- 
lation which according to the Supreme 
Court did not impose. any mandatory 
obligation under the statute on the Cor- 
poration... In the. Vines case, (1956) 3 All 


- ER 939, -the declaration that the order 


of the disciplinary - committee ter- 

minating the employment of .a dock 
worker was a nullity was granted in 
view of the finding. that the local board 
had no authority to delegate such power 
to the disciplinary committee and fur- 
ther such. order being a nullity the name 
of the -worker was never removed from 
the register and he continued in the 


yaaa of the National Dock Labour 


ard. The other cases referred to 
above were considered as cases of wrong- 
ful dismissals arising from ordinary con- 
tracts of master and servant and the 
courts did not grant the specific per- 
formance of a personal ‘contract of ser- 
vice though in Barbar’s case (1958) 1 All. 
ER 322 a declaration that the Minister 
acted ` in -breach of statutory duty was 
given. in his failure to hear the appeal 
aad the- order of termination of ser- 
ce 


27. °° The maintainability of a suit 
for declaration as here will thus depend 
on whether the impugned resolution ter-- 
minating the employment is in breach of ` 
any statutory provision which is manda- 
tory. This principle has been recognised 
in: the. Warehousing Corporation's case, 
AIR. 1970 SC 1244.in which it has been 
stated that no declaration to enforce a 
contract of personal service will be nor- 


' mally..granted, but there are exceptions 


and. one such exception. being when a 
statutory body acts in-breach of a 
mandatory obligation imposed by a sta- 


26 Cal. [Prs. 27-32] Asansol Elec. Sup. Co. v. Chunnilal Daw (S. K. Datta J}. 


tute. The same. view was taken by the 
Privy Council in 
Commr. for India and Pakistan v. L 

Lall AIR 1948 PC 121, in which the pro- 
cedure in Section 240 (3) of the Govern- 
ment of India ‘Act, 1935 had not been 
followed and the’ Cotirt granted the de- 
claration that the purported dismissal of 
the Civil Servant was void and inopera- 
tive and he remained a'member of the 
Civil Service at’ the date of institution 
of the suit for Such non-observance of 
the mandatory provisions of the” statute. 


28 Mr. Banerjee’ has ‘also con- 
tended that a termination of service may 
also take place by preventing the em- 
ployee from discharging ‘his duties under 
the service. Reliance was placed on Batt’s 
. “Law of.Master and Servant” (5th Edi- 
' tion page 270) in which. doctrine of re- 
pudiation is: also’ extended to cases when 
a master refuses to allow the servant ‘to 
fulfil his contract of service and it was 
observed that a dismissal may be effect- 
ed by such conduct. Similar view was 
taken in‘re: Rubel Bronze & Metal Co. 
Ltd. 1918-I KB 315 (321) ven was cit- 
ed in. support. According- to the plaint 
the allegations are that the plaintiff was 
forcibly prevented access into the: one 
by the sons’ of the. defendant No. at 
his instance on July 30, 1963, cal the 
plaintiff attempted to-go to his : office. 
These allegations which are denied’ in 
the written statement, constituted accord~ 
ing to the company a termination: of ser- 
vice and may be a wrongful one, argued 
by Mr. Das who also’ addressed me at 
times, for which the remedy would be 


a suit for damages. In fact, the ‘plaintiff : 


claimed Rs. 3000/- as damages ` in the 


present suit which ‘was | not Dressed” at. 


the hearing. 


29. This contention has: no - sub- 
stance as it is. not the case of the defend- 
ant that there was any. termination of 
service. apart: from the impugned reso- 
lution and refusalto allow the plaintiff 
to discharge his duties must obviously 
be onthe basis of the impugned resolu- 
tion which is the plaintiffs case. Accord- 
ingly there was.no occasion for termina- 
tion of service by mere refusal to allow 
the plaintiff to discharge his duties from 
his service under the company. `. 


+ 30. In support of his - 
that the resolution of. July 29, 1963 -was 
void and ultra vires; Mr: Sen ‘has drawn 
my atténtion to Sections 171 and 172 of 
the Companies Act, 1956. Section 171 
provides that:‘a seneral meeting of a 
company may be called by. not ‘less than 
twenty one days’ notice or a shorter 
notice, if consent is 


voting right (sic.). Sec. 172. provides for 
- the contents of the notice as also time 


the case of the High 
M. 


contention . 


given thereto by 
95% part of its paid up capital having - 


A. LB 


and place of the meeting while. Section 
173 provides for explanatory statements 
of any special business. According to 
Mr. Sen the provisions of Section 172 are 
mandatory and no resolution can bè vali- 
dly passéd unless the formalities..of the 
said -section are complied with and a 
resolution passed without compliance of 
the ‘said requirements will be void and 


- ultra vires. On a careful (sic) of.-the pro~|. 


visions of Section 172 of the Companies 
Act, 1956, I have no doubt that the con- 
tentions of Mr. Sen are correct and have 
to be ‘upheld. I hold accordingly that| 
the provisions of the said section havel 
been made expressly mandatory and. for 
good reasons and the same must Be stric- 
tly complied with to ensure the validity 
of ‘resolutions: placed: at the meeting and 
non-compliance of the said.- provisions 
would make such : -resolutions void - and 
ultra., vires. 


~- 83L In the instant case, the reso- 
lution. to ;the effect that the post _of 
Supervisor was to be abolished and that 
Chunnilal. Daw was to be appointed a 
store-in-charge from May 1, ` 1963 and 
that he ceased to hold and to continue 
to hold ‘his present office ‘as store-in- 
charge of the company with effect from 
May 1, 1963 was never notified to -the 
shareholders: Accordingly for default. 
in compliance ‘with: the ‘mandatory pro- 
visions of Section 172 of the Act the said 
resolution cannot but be held as invalid . 
and void.- It may be noted that’ resolu- 
tions which were notified to the ae 
holders were riot.moved at all and ` 

has not been and cannot be argued that 
the impugned resolutions were amend- 
ments to the resolutions notified as in- 
deed they are not so nor claimed as such, 


“32. > Mr, Banerjee has drawn my 
attention to a decision of -the Court of 
Appeal in re: Trench Tubeless Tyre Co. 
1900-1 Ch. 408. In this case a resolution 
for voluntary winding up of the company 
by special resolution was legally passed. 
The notice -of the confirmatory meeting 
included the - appointment of a named 
person -as ‘liquidator; at ‘the meeting the 
resolution for. the appointment of, the 
named liquidator was dropped .and’ ano- 
ther ‘person was appointed . liquidator 
without - further ‘notice. This- appoint- 
ment was objected: to by. some -deben- 
ture-holders Pe the Court of appeal 
overran: the objection: held that: i 


‘When a resolùtion for the volun- 
tary’. Winding-up of .a company. has been 
passed’ at a meeting called upon proper 
notice any one can at that meeting’ either 
with or without notice, propose the ap- 
pointment of a liquidator..:...” 


Everyone connected with E 
should..know that, as soon as a` rešolu~ 
tion for voluntary - liquidation has been 





_resolution void and. 
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gga the appointment of liquidator can 
proposed and carried.” 
The above decision was cited in support 


of the ‘validity: of the impugned resolu- 


33. It | does not -. clearly appear 
from the above decision. whether there 
was any mandatory provision in the sta- 
tute regarding appointment of a liquida- 
tor after a voluntary — resolution for 
winding up is passed. In. case of the 
Companies Act of our country, the pro- 
visions are expressly mandatory. In case 
of companies incorporated or deemed ‘to 


be so incorporated under the Companies. 


Act, which are accordingly bodies creat- 
ed by the ‘statute, there is this- express 


‘obligation’ provided: in the Section 172 of 


the Act before a resolution can be adopt- 
ed. The language of the obligation in 
Section 172 as already observed, clearly 
indicates its mandatory nature and °ac- 
cordingly the non-compliance will have 
the fatal consequence of rendering ` the 
ultra’ vires.. In the 
is to. be 


eye of ‘law, such resolution 


deemed as being never in existence. 


Such an event took place when the com- 
pany, in the instant case; purported -to 
pass a resolution which -was not at .all 
notified in gross violation of the manda- 
tory obligations under the statute. -The 
resolution impugned in the suit is. ac- 
cordingly void and ultra-vires and has no 
existence’ in law. The plaintiff accord- 
ingly became entitled to a declaration 


prayed ‘for in prayer (a). of the a 


As consequential reliefs the plaintiff 
also entitled to further -reliefs as dete: 
ed by the courts below. : 

“34, As all the’ zonientishs raised 

ọn behalf of the appellants fail the ap- 
peal is dismissed without however any 
order as to costs.in the court. 

35. Leave under’ Clause 15 of the 
Letters | Patent is prayed fer and granted. 

36. ‘As prayed for by the learn- 
edi counsel for. the appellant, let .opera- 
tion of.this decree remain stayed for a 
period of ace weeks from date 

f ApeL dismissed. 
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SABYASACHI MUKHARJI. A E 
Hari Prasad Singh, Petitioner v. 
Commissioner of Income-tax,. West . Ben- 
gal and others, Opposite Parties. per 
Matter No. 260 of 1969, D/- 1 1-7-1971. 
(A) Civil Services .- Central Civil 
Services (Conduct) Rules - (1955), Rule 3 
— In an inquiry against a civil servant 
eharges against him must be clear_, and 
specific. Whether’ or not they. are s0, 
must be judged in the context of a parti- 
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cular charge and particular set of facts. 
Where charges are’ supported by state- 
ment of allegations with detailed facts, 
the -charge is not vague or- indefinite. 
AIR :1956 Mad 220 and AIR. 1961 Cal 40 
and AIR. <1971 SC 752 Distinguished. 
(Para 2) 
- (BY ‘Civil Services Central Civil 
Services. (Conduct) Rules (1955), Rule 3 
— Validi dity — -Rule 3 does not contain 
@ mere pious hope but a clear mandate 
for the rule of conduct, and as such is 
not void. on the ground of vagueness. 
AIR 1964 Cal 415 Followed; AIR 1956 
Mad 220. Distinguished. (Para 4) 
(©) Civil Services Central Civil 
Services (Conduct) Rules (1964), Rule 25 
— Rule is prospective. It does not deal 
with conduct prior to 1964. Even ~f 
any action is taken under repealed rules 
that action shall: be deemed to have 
been taken under the corresponding pro- 
visions of the new Rules. _- 


(Para 5) 
: (D) Constitution of India, Article 311 
— Reasonable: opportunity — Whether 
by refusal of the assistañce of a lawyer 
to the delinquent there is any denial of 
reasonable ` opportunity is essentially a 
question of fact. (X-Ref:— Civil Ser- 
vices — Central Civil Services (Classifica- 
tion, Control and’ Appeal). Rules (1957), 
Rule-15 (5).) Civil Rule 1988 (W) of a 
D -26-3-1970 (CaL) and AIR 1961 Cal' 1 
(SB) ‘Distinguished. - (Para 7) 
‘ Where’ there ‘was hardly any scope 
of oral -testimony- and the delinquent 
himself was a sufficiently qualified per- 
son there was no oe of reasonable 
opportunity. al (Para 17) 


(E) Constitution of India, Article 311 
— Although charges against a Govern- 
ment servant should relate ‘to recent 
offences and stale matters should not be 
revived, where, to find out whether the 
assessments of taxes were properly made 
by the -- delinquent Income-tax Officer 
proper investigation was necessary, 
events more than 3 years prior to fram- 


. ing of charges could form basis of char- 


(Para 8) _ 

- ©) Constitution of India, Article 311 
-— For an inquiry against Government 
servant, it is only when the President is 
the disciplinary authority -that consulta- 
tion with the Union Public Service Com- 
mission is required. (Para 9) 
(G) Constitution of ‘India,. Article 311 
(2) — Second show cause. notice sent in 
compliance with Article 311 (2) cannot 
be bad on grounds that the disciplinary 
authority. was disagreeing with the find- 
ings of the enquiry officer or that the 
notice was only against the penalty pro- 
posed. (X-Ref:— Civil Services — Cen- 
tral Civil Services (Classification, -Con- 
trol ‘and Appeal) Rules (1965), Rule 15 
(4): (i) -(b):) PAIR, 1860 Andh ‘Pra 473 and 


ges. 
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AIR 1968 Madh Pra 132 Rel. on; - AIR 
1963 SC 1612 Distinguished. (Para 11) 
(H) Constitution of India, Article 311 
— Although quasi-judicial orders should 
indicate reasons. in the order itself, if 
the reasons can be found out either 
from the order or from other docu- 
ments, it is not proper to strike 
down the order merely because for- 
mal reasons are. not recorded in the 
order itself. - (Para 12) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 752 (V 58) . 
= 1971 Lab IC 456; Surath 
Chandra Chakravarti vV.. State 
of West Bengal 
(1971) AIR 1971 SC 862 (V 58) | 
= (1970) 3 SCR 40, M/S Tra- 
vancore Rayons Ltd. v. Union 
of India- M 
0971) .1971 Lab IC 554 | ~ 
73°Pun LR 400, Mohindeg - 
Singh, Babbra vV. State of 


Punj 
{1970) AIR 1970 SC 1302 (V 57) 
. = (1971) 1 SCJ 256, Mahabiy 
Prasad v. State of U. P. roe 
(1970) Civil Rule No. 1988 (W} DA 
of 1966, D/-26-3-1970 (Cal), - 
Harbilas Biswas v. Union of. 


dia - 
usa AIR -1970 Guj 1:(V 57) 
=, ea ee 35, (FB), Testeels . 


Desai’ - 
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ORDER:— This is an ‘application. by 
an erstwhile Income-tax Officer under 
Article 226 of the Coristitution challeng- 
ing the order of suspension dated 2nd 
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tioner 


_ tioner 


. lenge in this application. On -the 
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September 1965, the memorandum’ dated 
Sth September 1965 containing the 
charge-sheet against the said officer, the 
orders dated 30th April, 1966, 18th July, 
1966, 3rd October, 1966, the enquiry re- 
port dated 29th March 1967, the show 
cause notice dated 29th April 1968 and 
the order of removal on the. said. offi- 
cer dated 10th February 1969. The peti- 
tioner was appointed to officiate, as an 
Income-tax Officer, Class If Grade IHI of 
the Income-tax Department, Calcutta, 
with effect from .22nd November 1954 
Thereafter. from 1956 to 1959 the- peti- 
served in various capacities in 
the districts of Bengal as Income-tax 
Officer as well as in Calcutta. In July 
1959 the petitioner was made quasi-per-~ 
manent and with effect from 8th April 
1960. the petitioner was confirmed as the 


Income-tax Officer. On the 17th August’ 


1960 the petitioner was posted as. 
Income-tax | Officer. ‘E’ Ward, 
Survey Circle IV, Calcutta. The peti- 


‘the 
pecial 


Circle in various - capacities as also in 
other districts of the Income-tax Depart- 
ment in: Calcutta.:. In October 1963 the 
petitioner was transferred to hold the 
charge of D. and E Wards of District IMI- 
A, Calcutta. It will be relevant at this 


stage to state that with effect. from 30th ` 


November 1964 the Central Civil Ser- 
vices (Conduct) Rules 1955 were repealed 
by the Central Civil Services Pe ae 
Rules 1964. The significance of this da 
would be evident later on. On the AE 
September 1965: the order of respondent 
No. 1 was passed. under Rule 12 (1) of 
the Central Civil Services (Classification, 
Control & Appeal) Rules 1957 placing 
the petitioner under suspension. This is 
one of the orders which is -under res 
9 
September 1965 the petitioner was charge- 
sheeted for violation of Rule 3 of the 


Central Civil “Services (Conduct) Rules 


1955. It would be relevant at this‘ stage 
to refer to the said charge- sheet: There 
were two. charges against the petitioner. 
It was stated firstly, that the petitioner 
while functioning as Income-tax Officer 
in the Special Survey Circle IV, Calcutta 
during the perlod from 9-8-58 to 10-5- 
61 contravened Rule. 3 of „the. Central 
Civil Services (Conduct) Rules; 1955, in- 
asmuch as, 


(a) the petitioner made assessments 
In several cases in a dishonest and mala 
fide manner causing wrongful loss of 
revenue to the Government; 


(b) the petitioner displayed — gross 
negligence .and/or inefficiency im the 
discharge of his official duties: and 
(c) the petitioner tampered with the 
ice records, 
of the . enquiry 


a result 
by er enquiring - officer the- peti- 


also served the Special -Survey | 
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toner. was exonerated of. all the charges 
under several: heads mentioned above -by 
the 7 enquiring officer. The disciplinary 


authority however disagreed “with the. 


findings -of the enquiring officer in. so 
far as sub-clause (b) of charge 1 referred: 
to hereinabove, that is to say, that. the 
petitioner displayed gross- negligence 
and/or inefficlency in the discharge of 
his . official. duties. The. disciplinary 
authority came to the conclusion 
the said charge had- been established. 
The second charge against. the petitioner 
was that while - functioning as. Income- 
tax Officer in Special Survey Circle IV, 
Calcutta ..during the period Sth August 
1958 to 10th May 1961 he failed to com- 
ply with the instructions issued: by- ‘the 
Commissioner .of Income-tax 
Procedure to be followed in making the 
assessments .and thereby _ contravened 
Rule 3-of the Central Civil Services 
(Conduct) Rules 1955. -Fhe -enquiry offi- 
cer has Anara the petitioner “in res- 
pect. of this charge. The „disciplinary 
authority has also agreed with the. said 
‘finding of the enquiry ‘officer. On the 
ah September. 1965 the petitioner ask“ 
for inspection of certain documents. 
The nti on the. 21st. of September, 
1965 the petitioner was asked to contact 
the Inspecting Assistant ‘Commissioner of 
Income-tax, Head Quarters for inspection 
of documents. On-the 20th November 
1965 Central: Civil: Services. - (Classifica 


tion, Control & Appeal.) Rules 1965. were. 
by ‘and | 


ulgated the President - 
the, said Rules came into force on . the 
lst December,. 1965. By the 1965 Rules 
the 1957 Rules were repealed. It would 
be necessary later on to refer to . the 
terms in which the said Rules have been 
repealed in order to appreciate one of 
the contentions raised in this application. 
Between 6th” December, 1965 and 14th 
April 1966 the petitioner - ‘asked for ins-. 
pection of certain documents. The said 
prayers of the petitioner ‘are contained 
-in two letters dated 6th Décember 1965 
which is Annexure F to the present peti- 
tion and ` the letter dated 14th - April, 
1966 which’ is also Annexure F to the 
said: ‘petition. On iad 30th: April 1966, 
the respondent No. the - Commissioner 
of Income-tax, West Bene I, refuséd to’ 
give the petitioner. inspection. of certain 
documents specified in the letters © mën- 
tioned before on the ground “that either 
these were not relevant or`these were 
not available at that moment with~ thè 
department. The said order of respond- 
ent No, 1 is contained in Annexure G 
to the present petition., On the 18th July. 
1966 one Mr. G: B. Seth, Inspecting - As- 
sistant `. a parang! `of- ana agro 
Range. IV, Calcutta was appolnted: to 
present the case. pa the enquiry offi-. 
cer against the: peti <- On: the. 18th. 
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July 1966 the respondent No. 1 appoint- 
ed respondent No. 3 under Rule 14 (2) 
of the Central Civil. Services (Classifica- 
tion, Control & Appeal) Rules 1965 as 
the enquiring authority. Thereafter on 
the 30th September 1966 the petitioner . 
requested the- respondent No. 1 to per- 


‘mit.him.to engage- a. lawyer -for reprée- 


senting the petitioner’s case and the 
said prayer was refused. It would be 
relevant ‘again.to refer later on to the 


. terms in which the said prayer has been 


refused to appreciate certain contentions 
raised in this application. On the 26th 
October, 1966 the first hearing took place 
before the enquiry officer and on the 7th 
February -1967 the -second hearing took 
place. .On the 29th April. 1968 the peti- 
tioner. received from ‘respondent No. 1 a 


copy of the enquiry report ‘submitted by . 


the respondent No. 3 to the respondent 
No. I. In’ the said report respondent 
No. 3 found the petitioner innocent of 
all -the . -as mentioned herein- 
before’ In the ‘said notice, however, it 
was stated by respondent No. 1 that he 


(c) and charge - No. 2. The 
respondent No. 1, however, intimated to 
the petitioner. he had provisionally come 
to the. conclusion: that No. 1. (b) had 
Been proved. differing from the finding 
made . by the. respondent No. 3. The 
petitioner | was ‘given an opportunity of 
making’. “representation. The petitioner 
showed ‘cause’ ‘on the’ 28th September, 
1968. . There was a further representa- 
tion by :the. petitioner on the 4th Janu- 
ary 1969. On the 10th February 1969 
the ‘respondent No. 1 passed the order 


“removing the petitioner from service.. 


Thereafter this application was moved 
under ‘Article 226 of the Constitution 
and a rule nisi- was obtained. - 


2. ` Counsel for the, petitioner. rals- 
ed. several contentions in this case. The 
first contention,.that requires considera- 
tion is that: the charges are vague, spe- 
cially the charge in respect of. which pe 
petitioner. has been found guilty. 
mentioned hereinbefore the said Eitan 
was that the petitioner. had contravened 
Rule. 3-.of- the Central Civil Services 
(Conduct) Rules.-1955 inasmuch as he had 
displayed gross negligence and ineffici- 
ency in the discharge of his ` official 
duties: It was contended that no parti- 
culars’ had been given of what was his 
duty and what acts-he committed which 
might -be ‘termed as negligent. It was 
also urged that it had not been clearly 
stated what was Tie standard of. effici- 
ency and duty.. I am unable to accept 
this contention. The said _charge-sheet - 


. was sent along -with the statement. of 
allegations. The. -statement of. allega- 


„have- ‘detailed instances , of se- 


tions -. 
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veral assessments and ‘the circumstances 
under which the said assessments had 
been made, From the facts “enumerated 
in the said ‘statement , of allegations 


. which gave- particulars of the dates -of 
assessments, the -file numbers, the names 
of-the assessees and ; the circumstances as 
appearing from the documents. The said 
facts were the basis. upon which the 
charge of negligence was based.. The 
question whether the charges were’ vague 
or not, cannot: be judged: in isolation. It 
was urged that, there” was no standard 
of. duty or efficiency. I ami’ of opinion 
that such standard of duty: or efficiency! 
must be judged from a common-sense 
point of view prevalent ‘in’ a particular 
office.or a particular department. 

. sel for: the petitioner referred me. to 

several decisions. He first. drew my ats 

tention to the decision of the. Madras 

High: Court in the .case of R.i Ananthana- 

rayanan v. General -Manager, 

Rly., ATR 11956 Mad-220. There it was 

abserved by the learned. Judge that char 

ges must be clear and 
as that proposition is concerned no ex- 


ception. can be taken to that: proposition.. 


In the aforesaid : decision the‘: Madras 
High Court .was concerned with the 
charge made in the context- ‘of Rule 3 
of . Railway -Service (Safeguarding -of 
National Security) Rules 1954: The said 
Rule was. differently worded. from- the 
present Rule with- which: {am concerned: 


in: this: application. Furthermore, in so.. 


far as the Madras High urt expressed 
the view that: the said. Rule 
finite even. when read in |the context of 


expression ‘national- security’, the «same 


232. Counsel: for the. petitioner: then re- 
ferred me to the decision of Sinha J. 
(as his” Lordship ‘then was)" in the case 
of- Amulya Ratan vi“- 
Mechanical Engineer, ‘astern’: ‘Rly., AIR 
1961 Cal -40... There Sinha `J. . expressed 
the opinion~ that’the charges must be 
specific and: must give all particulars- 
That is a proposition-which is well-settl- 
ed and I-respectfully' agree with the said 
observation... But “whether charges’ are 
specific and give ‘all particulars must be 
judged -in the’ context of a- particular 
charge and particular’ set of ‘facts. Reli- 
ance was then placed on’ ‘the decision in 
the case of: Surath’ Chandra‘ Chakraborty 
v. State of West Bengal, AIR 1971 SC 
752. There the ‘Supreme Court observed 
that if} æ person was not told clearly and. 


definitely what the allegations were or. 


rred: against him 
not- possibly by 
tion, discover 


which the charges. prefe 
were founded, -he- could 
projecting his own 

all the - 
might be én the contemplation « of ‘the 
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authorities to be established. against: him,’ 


Coun- . 


Southern ` 


specific: ‘In so far | 
d was., that Rule. 3 


e 3 was inde-- 


‘time to. . time. 
"Deputy. Chief. 


at a particular point’ of. time | they be- 
. must at all times be, judged “from a ro- 


- facts-‘and-circumstatices that- also 


A. L Re 


The Supreme Court observed that .the 
whole, object of furnishing the statement 
of allegations was to give all the neces- 
sary particulars and details which would 
satisfy the requirement of giving .a.rea~ 


` sonable opportunity - tò put up:defence, ..` 


There, it is to be ‘noted, that the-'state- 
ment of allegations .was. never sent to’. 
the delinquent in that case... In the in- ` 
stant .case,. as- EntOned © herein-before; 
the icharges were supported by a state- 


.ment of allegations where detailed: facts © 


have been -stated. . Therefore, in my. opi- 
nion, the. aforesaid ` decision cannot. help . 
the petitioner. Having“ considered the 
propositions of law mentioned herein-be- 
fore and: having considered thé - charges 
in this case, as well:the fact that in the 
instant case the charges were ‘supported 
by statement of - allegations wherein. . 
detailed facts of. several: assessments: had 
been given, I am of ‘opinion that .the 
charges..in respect of: which thé. ‘-peti- 
tioner had. been found guilty cannot be 
termed as.:vague or indefinite. . : 


3... Thé next contention “that was. 
3 of. the Central - 
Civil Services (Conduct). Rules 1955 was, 
vague and. as such ultra vires... It was 
sécondly ,contended ‘that’ the . säd” Tulė 
contained ` an Pon of pious wish 
and could not be . the subject-matter of 
any: ‘charge. fe 

4 R 3 of thé Central, Civil Servi: 


ces (Conduct) Rules. Pag Sintes. Jas 3 fol 
lows:— ... 


-+ "Rule ' 3. Generi“ ärar. gòğern- 
ment servant’ shall af all times main- 


oe a zarori F ane absolute integrity and devotion to . 


Supreme Court: in the case of.P. :Bal- . 
lakotiah v. Union of India,’ AIR- 1958. SC- 


Rules of conduct may ‘and. do. ‘vary from 
. -however, at ` 











from age to age „it “cannot, be: said. tha 
come either non-existent or vague. They. 


bust commonsense point of view `on a 
reasonable Standard. In’ this connection 
it may- “be appropriate’ to refer to the 
observations ` of Banerjee, J. in the. ca 
of .Sripati Ranjan Biswas v., Collector of 
Customs; AIR 1964 Cal 415, at p.. ALT, 
Considering ` the same identical Rule, that | 
ig to say,. Rule 3 of the Central Civil ` 
Services: (Conduct) sul © eke Banan 
jee, J. observed: | ‘ aa 

i “Integrity is uprighiness, honeri or 
purity. Devotion to duty is faithful ser- 
vice. -Modern ‘approaches .to life have 
changed many ideals, -which used-to' 


be held -sacred. Such approaches have 
also ‘worked ia {ange our - sense 
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idea of right and-:wrong has not been: 


forgotten and'the difference between 
honesty “and dishonesty, fidelity and 
faithlessness wholly lost. It is sometimes 
argued with :sophistry that it is difficult 


to prescribe the- outside limits of -inte- - 


prity in a- complex system of modern 
administration, in which considerations of 
expediency occasionally ‘outweigh other 
considerations. Considerations - of expe- 
diency may be irresistible at times but 
their evils are merely to be put up with 


and not to be extolled or prescribed as- 


standards of life and work. If a public 
officer is required to- maintain integrity 
and to be devoted to duty; he is merely 
asked to‘keep within the bounds of .that 
administrative decency, which goes by 
the name of civilized administration. In 
my opinion, no. vagueness or indefinite- 
ness attaches to the language used 
Rule 3 above quoted. :A public Officer 
is not at liberty to-amass fortune by tak- 
ing - illegal. gratifications, even though 
willingly. given. In- the. view taken by 
me, Rule 3 does not- -offend against Arti- 
cle 14 or 19 of the Constitution.” 

I am. in respectful agreement with: the 
aforesaid observations.. Counsel fòr the 
petitioner in this connection also refer- 
red me to the decision in .the case . of 
ATR 1956.Mad 220. for the argument that 
the Rule was. vague. It must, how- 
ever, be... remembered . that- ‘in so 
far as the Madras High Court ex- 
pressed the opinion of 
about the Rule 3 of ghe Railway. Ser- 
vices (Safeguarding of National: Security) 
Rules, 1954, the same has been disap- 
proved by 'the- Supreme Court in the 
decision referred to hereinbefore. ..In 
view of what has been said hereinbefore 
and the rule read in the manner I have 
indicated: above’ it appears. to me that 
the said rule does not contain a mere 
pious hope but a clear maridate for the 
rule of conduct, and as-such is not void 
ion the ground of vagueness. . 


5.. - Counsel for the petitioner. geet 
contended. that the Conduct Rules . 
1955 were repealed by’ Conduct Riles 
“of 1964 and, as such, the same became 
inoperative. Rules of 1964° came into 
effect on the. 30th November as men- 
tioned hereinbefore. It was, therefore, 
urged that the petitioner could not . be 
proceeded for breach of 1955 Conduct 
Rules ir the manner as had’ been. done. 
To consider this argument it would ‘be 
relevant to refer to Rule 25 of the Cen- 
tral Civil Services (Conduct) Rules, 1964, 
The said Rule 25 provides ‘as follows: ` 


25, Repeal -and Saving— Any Rules 
corresponding to these es In force im- 
mediately before the commencement of 
these rules and applicable to the Gov- 
ernment servants to whom these zu 
apply are hereby repealed: i E Soy 
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Provided that any order made or 
action. taken under the rules so repeal- 
ed shall be deemed to have been made 
or taken under the Corresponding provi- 
sions of these rules.” 


It would be apparent from the terms 0 
the repeal that only rules applicable to 
the government sérvants after coming 
into -operation of ‘1964 rules have been 
repealed. -Rules of 1964 cannot be opera- 
tive in respect. of government servants 
for their past conduct: “The significant 
words are ‘to whom these apply’: Rule is 
operative in future. It is prospective. It 
does not. deal with the past conduct of 
government servants. Therefore, 
strictly it does not apply to the govern- 
ment servants in respect of conduct prior 


. to 1964 Therefore, from that point of 


view, in this case as the allegations of 
the charges related to period.prior to 
the coming ‘into operation: of the 1964 
rules, the said’ rules of 1964 would not 
apply and the: petitioner would be gov- . 
erned by the 1955 rules. The. second 
aspect ‘of the matter is that if any ac- 
tion is taken under.-the repealed rules 


‘that action shall be deemed to have been 


taken under the corresponding provisions 
of’ the. new rules.. Under the new rules 


there- is a corresponding . provision. 
Rule. . 3. sub-clauses (i), (ii) and (iii) 
taken -together provide the same 


in substance as Rule 3 of 1955 Conduct 
Rules.- .Rùle 3 of 1964 Rules is in the 
following terms: ` 


"g ‘General— (1) ‘Every Government 
servant shall at all times— . 
G) maintain absolute integrity; 

(ii) maintain devotion to duty; and 
(iii) do nothing which is nopean 
ing of a Government ‘servant. . 


(2) (i) ‘Every Government servant hold- 
ing a supervisory post shall take all pos- 


-sible steps to: ensure the integrity and 


devotion to duty of all Government ser- 
vants for the time being- under his con- 
trol and authority; f 


Gi) No Government servant shall, in 
the performance of his official duties _ or 
in the’ exercise of powers conferred “on 
him,’ act otherwise than in his best judg- 
ment except when he is acting under 
the direction of his official superior and 
shall, where he is acting under such dir- 
ection, obtain the direction. in writing, 
wherever practicable, and where it is 
not practicable to obtain the direction in 


writing, he shall obtain written confir- 


mation of the direction ` as soon there- 
after as possible.” 

I am, therefore, of the opinion: that there 
is no substance. in this contention on 
behalf of the petitioner. 


6. The main contention ‘that re- 
guirės consideration in this’ case is whe- 
ther. reasonable opportunity .had been 
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given to the petitioner.to defend him- 
self at the enquiry. - Counsel for the peti- 
tioner urged several: points. in support of 
his argument that no reasonable oppor- 
tunity had been given. He first urged 
that in denying inspection, - particularly 
‘Inspection. -of the- documents as mention- 
ed, hereinbefore, there had. been denial 
of aes gear . opportunity: to the peti- 
tioner.: As I have mentioned before by 
‘a letter dated’ the 6th of December, 1965 
‘the petitioner had ask 
of certain documents. 

tional documents, ` namely, 
to the 


ésé were addi- 
`- additional 


the alleged: guilt: of -the petitioner. -The 


` said documents, that Js:to say; the docu-. 


ments ‘which the prosecution wanted ..to 
` rely have ...been . given |inspection. -By 
another ‘letter dated 14th: |April, 1966, ens 
petitioner: again asked ‘for’ .several other 
documents. By the: letter’: dated 30th 
April 1966, inspection ..of ‘certain docu- 
ments was allowed by the See 
but certain documents were refused ins- 

pection on the ground that: some ‘of. these 
_were.-not available at that, moment and 
‘some of these were eyant: -Looking 
at the list of the documents, it appears to 
me that the claim made by "the petitioner 
ia respect of some of these. was exaggerat- 
Even, however, : there were certain 
ian which «prima jfacie~ appear : to 
me to be relevant. The petitioner. has 
alleged in paragraphs 15' and 16. of the 
petition that the ‘petitioner had not ‘been 
given inspection of. all: ie, relevant ‘and 
necessary documents. “paragraph 9 
-of the’ affidavit- eo BaN a filed .on 
behalf “of the ‘respondents it has~ _been 
stated’ that all relevant | and necessary 
` documents -had ` been- given -inspection 


and some of the. documents ‘which were _ 
not allowed: inspection. were irrelevant. ` 


In- this state of ‘affairs counsel for the 
. department produced before me the re- 
` cords of the enquiry.: It. appears from 
the said.. records produced that on 


made ‘another application for in- 
spection including some! of the docu- 
ments which he had‘ clairned previous- 
ly. On the “26th October, 1966, in the 
order sheet there. was an. endorsement 
- the’ enquiry officer , that : Cone 
Nos. I to.6 were admitted to 
vant, by the officer and should be given 


inspection and so. far ‘as -other docu-- 


ments were- concerned, -certain | other 
directions were given. ‘Thereafter it, is 
recorded inthe order sheet that on the 
18th December, 1966, the petitioner had 
completed inspection ‘of the’ documents 
and had said that he did not wish ‘to 
examine any witness. In this connec- 
tion it would- bè also -relevarit to : refer 
to the enquiry report which’ Yappears, at 


for. inspection ` 


- tioner that.-‘he coul 
documents. which had been, 
relied on by the ‘prosecution `to- prove . 


the 26th October, 1968. ‘the petitioner - 


ALR 
page 105 of the present petition. In 
paragraph 5 the enquiring officer has- 
stated that on the 26th October, 1966, 


that is to say, when he. made the ap- ` 
plication; the petitioner was heard in- 


` person in. presence of the -presenting 


officer. regarding the relevancy of the 
documents and the petitioner had stated 
that he wanted only 453 files to prove- 
from them that the.orders. made by the 
other . officers in thé same district -were 
similar. to those made by the. petitioner - 
which, formed the subject matter. of the 
enquiry. It -was sugg -to the ' peti-. 
inspect certain. 
sample files and. then he was- asked to 
give a list of such. files to the present- 


‘ing officer. for making” arrangement . for 


inspection. ..On the 13th December, 1966, 
in the enquiry. report: it -has,. -been ‘stated 
by the -presenting : officer” that Shri 
Singh’ had completed: the ‘inspection’ of the 
documents. . Therefore, it. appears to. me 


.that reading the enquiry’ report In the 


context of the. entries in’ the order 
sheet the pefitioner’ ‘had inspection of 


_ all the relevant documents —_ documents 


which he considered relevant for ins-- 


-pection . and: which«he. insisted ‘for ‘pro-.- 
_ duction -at .thė. time of: the ‘enquiry. 
. There was some argument’ by counsel ‘for 
- the :petitioner that "these documents 


were not .the.. original. documents. men- 


‘tioned in the ‘letters previously referred 


to hereinbefore. However, -I' am not 


‘able: ‘to: appreciate this contention. -The 


list of the documents’. had’ been *men- 
tioned’. and reading. the Jetter~ of the 


26th October .in>conjunction with the | 
-entries in the order sheet. and’ in con- 


junction: with..the remarks: of the en- 
quiry officer: in thé ‘enquiry -report ‘it 


-is clear to me that all relevant docu-. 
-ments : had been given. for inspection. to 


the petitioner.: I: must further: observe ` 
that .the .petitioner-had not ‘stated in this . 

petition the fact that the petitioner had - 

made. further." prayers for ` ction - 
during the enquiry’ and that he was 

allowed inspection of certain documents. 

‘Such conduct’ on the part ofthe- peti- | 
tioner does’ not disclose” a free and. frank - 
ppuroach, to -the Court.. >o 


. A A The next contentign : DE coun- ` 
‘sel for the petitioner on’ the ground, of. - 


_. reasonable ` opportunity `- was. about ` the” 
fact that ‘the - Pa for being. repre- 
‘sented by a 


lawyer had 
unreasonably. - Under Rule A5 (5). 
the- Central “Civil rvices ( 

tion, Control and Appeal) Rules; 1957, 
there was a discretion with the disci~ 
plinary authority to` .permit the. peti- 
tioner~to be represented: by a lawyer ‘in 
‘certain: contingency. That- discretion 
must always be carefully exercised. Jn 
this’ case`firstly a contention was raised- 
that that. discretion -had not- been: ex- 


been: ee ; 


. Judge 
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ercised at all inasmuch as in refusing 
the prayer by the letter dated the 3rd 
of October, 1966, the respondent No. 1 
had completely misdirected himself. But 
reading the letter dated 3rd October 
1966. I am unable to accept that con- 
tention. My attention was drawn to a 
decision by Anil Kumar Sen, J. in the 
ease of Harbilas Biswas v. Union of 
India, Civil Rule No. 1988 (W) of 1966 
— judgment delivered on 26-3-1970 (Cal). 
There the enquiry was held against a 
delinquent officer more or less under 
similar circumstances and the delin- 
quent in that case had been refused the 
assistance of a lawyer. The learned 
came to the conclusion that 
there was no denial of reasonable op- 
portunity in the facts and circumstances 
of that case. Whether by refusal of 
the assistance of a lawyer there is any 
denial of reasonable opportunity is es- 
sentially a question of fact. It must, 
however, be emphasized that the rule 
enjoins for the officer to exercise a dis- 
cretion and before exercising the dis- 
cretion the officers must consider the 
complexity of the case and the ‘nature 
of the case. I must observe that prac- 
tically in all the departmental enquiry 
cases that have come up-before me I 
have hardly come across any instance 
where representation by a lawyer has 
been permitted. It is sometimes urged 
that the rule had been made nugatory 
-by the manner in which the discretion 
was being exercised in refusing the as- 
sistance by a lawyer to the delinquents 
in the departmental enquiries. Such 
impression should not be created and 
must be attempted to be avoided. In 
this case, however, the enquiry was in 
respect of certain assessments. It was 
in respect certain assessment in the 
Income-tax Department and the most 
relevant fact was the general method 
of doing assessment in the, department, 
there was hardly any scope of oral 
testimony. Taking these factors into 
consideration and taking into considera- 
tion the fact that as a result of the 
enquiry Pan the delinquent was 
found not guilty, I am unable to accept 
the contention that the petitioner, was, 


in this case denied reasonable opportu- . 


nity to defend himself by refusal of the 
assistance by a lawyer. It has to be re- 
membered that in his representation to 
the respondent No, 1, the delinquent had 
not chosen to ask for a personal hearing 
or to be represented by a lawyer. It 
also appears from the records that the 
delinquent himself was a qualified per- 
son. He has a degree of the Bachelor 
of Law and also a degree of Master of 
Arts, University of Calcutta. Reference 
may be made to the first annexure of 
the affidavit in reply from which the 
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aforesaid qualifications of the delinquent 
would appear. Counsel for the peti- 
tioner drew my attention to the ob- 
servations of the Special Bench in the 
case of Nripendra Nath Bagchi v. Chief 
Secretary, Government of West Bengal, 
65 Cal WN 361 = (AIR 1961 Cal 1) (SB). 
The facts of that case were entirely diffe- 
rent and, therefore, it is not necessary 
for me to consider the said aforesaid 
decision in detail. I am, therefore, of 
the opinion that there has been no de- 
nial of reasonable opportunity to the 
petitioner by not affording to him the 
assistance of a lawyer in the enquiry 
proceedings, 

8. The next contention about the 
denial of reasonable opportunity was the 
non-compliance with the provisions of 
the Office Manual It was urged that 
the said Office Manual if not manda- 
tory was directory and there should 
have been substantial compliance with 
the said procedure for holding depart- 
mental enquiry laid down in the Office 
Manual. My attention was drawn to Ch. X 
(c) to Paras 41, 42 & 43,The only point that 
was urged in respect of breach of the 
Office Manual was that the charges 
should have been related to the offences 
of recent origin. It was urged that 
events which had taken place more than 
three years prior to the framing of the 
charges should not have been the basis 
for the framing of the charges. Look- 
ing at the nature of the charges it ap- 
pears to me that the rule enjoined in 
substance that -stale matters should not 
be revived. In this case after the as- 
sessments had been made, in order to 
find out whether these had been im- 
properly made it was necessary to find 
that out by proper investigation before 
framing the charges. Taking that fac- 
tor into consideration I am of the opin- 
ion that there has been substantial 
compliance with the requirements of the 
procedure for departmental enquiry 
laid down in Chapter X (c) of 
Office Manual. 


9. It was next contended that 
there was a violation of the rights of 
consulting the 
Union Public Service Commission in res- 
pect of this punishment. I am unable 
to agree. It was only when the Presi- 
dent was the disciplinary authority, con- 
sultation with the Union Pulic Service 
Commission was required. In this con- 
nection no rule or provision of law has 
been shown to me which enjoys consul- 


as 
the 


tation with the Union Public Service 
Commission. 
10. Next contention of counsel 


for the petitioner was that the 2nd 
show cause notice mentioned herein- 
before indicated that the same was bias- 
ed and prejudiced. No grounds in sup- 
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port of this contention was advanced. I 
am unable to accept this contention. 


11L Next contention of counsel 

for the petitioner was that there should 
have been another show cause notice, 
because, counsel for the petitioner con- 
tended that it was the disciplinary au- 
* thority who was disagreeing with the 
findings of the enquiry officer. Coun- 
sel further contended that the 2nd show 
cause notice was against the penalty 
proposed and, therefore, it did not offer 
any reasonable opportunity to the peti- 
tioner. I am, however, unable to ac- 
cept this contention. Article “311 of 
the Constitution, sub-clause (2) speci- 
fically provides. for this kind of show 
cause notice. This is in compliance 
with Article 311 (2). . Reference may be 
made to the observations of the Andhra 
Pradesh High Court in the case of 
Sreedhariah v. Dist. Supdt. of Police, 
AIR 1960 Andh Pra 473 at para 18, and 
to the case of Ghanshyamdas_ Srivastava 
` v. State of Madhya Pradesh. AIR 1968 
Madh Pra 132.. The said show cause 
notice was also in compliance with R.15 
(4) (i) (b) of the Central Civil Services 
(Classification, Control and Appeal) 
Rules, 1965. I am, therefore, unable to 
accept the contention that there should 
have been another show eause- notice in 
the facts and circumstances of this case. 
I am also unable to accept the contention 
that the show cause notice was bad be- 
cause it was only against the penalty pro- 


posed. Counsel for the petitioner drew my ` 


attention to the case of State of 
Assam v. Bimal:Kumar Pandit, AIR 
'1963 SC 1612. I am, however, of the opi- 
nion that the aforesaid decision does 
not support the said contention of coun- 
sel for the petitioner. 


12. Next: contention of counsel 
for the petitioner was that the order 
of removal was not a, speaking order 
and, as such, was bad: He drew my 
attention to the decision of the Supreme 
Court in the case of M/s. Travancore 
Rayons Ltd. v. Union of India, AIR 


1971 SC 862, to the decision in the case. 


of Mahabir Prosad v. State of U. P., 
AIR 1970 SC 1302, to the decision in 
the case of Mohinder Singh Babbra v. 
State of Punjab, 1971 Lab IC 554 (Puni) 
and to the decision in the case of Tes- 
teels Ltd v. N. M. Desai, AIR 1970 Guji 
1, (FB) and to the decision in the case 
of AIR 1960 Andh Pra 473. It is true 
that the quasi judicial authorities should 
indicate in the orders the reasons for 
making the orders. In this case, how- 
ever, the final order of removal, that is, 
Annexure ‘C’ cannot and should not be 
considered in isolation. It is not neces- 
sary for me to refer to the aforesaid 
decisions in detail because in so far as 
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the aforesaid decisions lay down the 
proposition that the quasi judicial au- 
thorities should indicate the reasons, F 
am in respectful agreement with the 
said proposition. But if the reasons 
can be found out either from the order 
itself or from’ other documents it would 
not be proper to strike down the order 
merely because the formal reasons had 
not been recorded in the order itself. 
In the instant case the order of remo- 
val cannot and should not be read in 
considered 
along with the letter dated 29th of April 
1966 whereby the Commr. had given 
detailed reasons for disagreement with the 
enquiring officer. If annexure 
read in conjunction with annexure ‘L’, 
then it would be apparent what are the 
reasons that impelled the Commissioner 
to pass the final order, Furthermore, in 
paragraph 5 of the order dated 10th of 
February, 1969, the Commissioner has 
stated that a representation had ‘been 
made and he had considered the repre 
sentation and that was the representa- 
tion of the petitioner in which the peti- 
tion had stated that the finding that the 
disagreernent with the enquiring officer 
was merely based on suspension, sur- 
mise, conjecture and presumption. The 
Enquiring Officer has considered that 
contention and has not been able to ae- 
cept the same. The disciplinary autho- 
rity has referred to his reasons record- 
ed in the Memorandum dated 29th of 
April 1968. Read in the aforesaid light, ° 
it cannot be said that the order for re- 
moval passed by the disciplinary autho- 
rity did not state the reasons and it suf- 
fered from the infirmity that it was 
not a speaking order. I am, therefore, 
unable to accept this last contention of 
counsel for the petitioner. 

13. This application is, therefore, 
dismissed. l 

14. Rule nisi is discharged. 


15. Interim order, if any, is 
vacated. | 

16. There will be no order as te 
costs. 


17. I direct the Dept. to file a 
eorrect copy of the order sheets dated 
26th of October, 1966 and 18th of Dec- 
ember, 1966. Let the correct copies of 
the order sheet along with the correct 
copy of the letter dated 26th of Octo- 
ber, 1966 be kept as exhibits in this 
Court. ai 


18. By consent of parties, there 
will be a stay of operation of this order 
from date for six weeks. 


Application’ dismissed. 
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AIR 1972 CALCUTTA 35 (V 59 C 6) 
N. C. TALUKDAR AND AJAY KUMAR 


BASU, 
Sunil Kumar Samaddar, Petitioner 
` v. The ‘Superintendent, Hooghly Jail 


and others, Opposite Parties. 

Criminal Misc. Case No. 55 of 1971, 
D/- 23-6-1971. ` 

(A) Public Safety — West Bengal 
(Prevention of Violent Activities) Act 
(19 of 1970), Section - 
under — Essentials of. {Para 6) 
The sine qua non of the provisions 
Incorporated-in Section 3 are (a) acting 
in any manner prejudicial to the secu- 
rity of the State or the maintenance of 
public order; (b) such acts must be 
within the bounds of Section 3 (2) (a) to 
(e); (c) same must take place against 
the backdrop .of violent activities, to 
prevent which the Act came into force; 
and (d) the overriding consideration of 
the State Government for such deten- 
tion being preventive and not punitive. 
. : (Para. 6) 
(B) Public Safety — West Bengal 
(Prevention of Violent. Activities) Act 
(19 of 1970), Section 3 — Detention 
under — Grounds for — Vagueness — 
Ground that the detenue on a particular 
day along with his associates formed an 


unlawful assembly and forcibly harvest- | 


ed the paddy crops from the lands of 
two specific persons of a particular vil- 
lage is not vague as it does not stand in 
the way of the detenue to make an ef- 
fective representation. (Para 8) 

(C) Public Safety — West Bengal 
(Prevention of Violent Activities) Act 
(19 of 1970), Section 3 — Acting in any 
manner prejudicial to the maintenance 
of public: order —- Detenue and his as- 
sociates forming an unlawful assembly 
and harvested paddy from lands of two 


specific persons applying force with the . 


intention to deprive the owners of their 


legal ownershin — Act of detenue af- 
fects prejudicially maintenance of public 
order. (Para 9) 


(D) Public Safety — West Bengal 
(Prevention of Violent Activities) Act 
(19 of 1970), Section 3 — Detention — 
Pendency of criminal case on the same 
ground on which order of detention is 
made does not make the order of deten- 
tion invalid — It also does not show 
malice in law. (Para 10) 
Cases’ Referred: Chronological ` Paras 
(1970) AIR 1970 SC 814 (V 57) = 

1970 Cri LJ 843, Sudhir Kumar 

Saha v. Commr. of Police, Cal-. 

cutta 10, 14 
(1970) AIR 1970 SC 852 (V 57) = ; 

1970 Cri LJ 852, Pushkar Mukhar- 

jee v. The State of Bengal 15 
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3 — Detention ` 


(1970) ATR 1970 SC 1228 (V 57) = 
1970 Cri LJ 1136, 
v. State of West Bengal 


(1970) AIR 1970 Cal 12 (V 57) =. 


1970 Cri LJ 32. Kalyanmal Agar- 
walla. v. District Magistrate. 
Midnapur 

(1969) Writ Petns. Nos. 403 and 470 
of 1969, D/- 18-12-1969 (SC), 
Deen Chand Sharma v. State of 


(1969) Writ Petn. No. 398 of 1969, 
D/- 18-12-1969 (SC), Ram Singh 
v. Commr. of Police Calcutta 

(1969) AIR 1969 Cal 157 (V 56) = 
1969 Cri LJ 405, Mohd. Pearoo 
v. The State : 

(1968) AIR 1968 SC 1509 (V 55) = 
1969 Cri- LJ 33, Moti Lal Jain 
v. State of Bihar pi 

(1968) AIR 1968 Cal 596 (V 55) = 
1968 Cri LJ 1541, Kamakshya 


Mukherjee v. The State of West 


Bengal 
(1968) 72 Cal WN 627 = ILR 
(1968) 2 Cal 670, Sk. Sanwar Ali 
v. State of West Bengal 
(1966) AIR 1966 SC 740 (V 53) = 
. 1966 Cri LJ 608, 
-Lohia v. The State of Bihar 


(1964) AIR 1964 SC 334. (V-51) = ` 


1964 (1) Cri LJ 257, Rameshwar 
Poul vV. District Magistrate. Bur- 


(960 AIR 1964 Cal 231 (V 51) = 
“1964 (1) Cri LJ 515, Saberuddin 
Shaikh v. State of W. B. 

(1963) AIR 1963 Cal 589 (V 50) = 


1963 (2) Cri LJ 499, Priyatosh . 


pon v. State of West Ben- 

B 

(1957) AIR 1957.SC 164 (W 44) = 
1957 Cri LJ 316, Dwarka Das 
Bhatia v. State of Jammu and 
Kashmir ; 

(1955) 59.Cal WN 545 = ILR (1956) 
2 Cal 610, Shanichari Debi.v. State 
of West Beng al 

(1954) -AIR 1954 SC 179 (V 41) = 
1954 Cri LJ 456, Shibban Lal Sak- 

_ sena v. State of U. P. 

(1953) AIR 1953 SC 318 (V 40) = 
1953 Cri LJ 1241, Dr. Ram Kri~ 


shna Bharadwaj v. State of Delhi 8. 


(1952) AIR 1952 Cal 26 (V 39) = 
1952 -Cri LJ 204, Ramanlal Rathi 
v. Commr. of Police, Calcutta 

(1950) AIR 1950 SC 27 (V 37) = 
51 Cri LJ 1383, Gopalan- v. State 
of Madras 

(1950} AIR 1950 Bom 202 (V 37) = 
51 Cri LJ 1126. M. B. Malyali 
y. Commr. of Police 

(1942) 1942 AC 206 = 1941-3 All ER 


338, Liversidge v. Anderson 12, 


(1941) 1941 AC 378 = 1941-3 All 
ER 45, Barnard v. Gorman. 


Arun Ghosh g 


Ram Manohar: 
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15 
15 
10 
12 


10 
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(1917) 1917 AC 260, Rex v, Halliday 12 
. (1891) 1891-2 QB 665: = 60 LJ 

QB 726, Gough v. Gough 6 
(1850) 5 Ex 378 = 19 LJ Ex 337, 

- Bowditch v. Balchin ` 

Naranarayan Gooptu, Indrajit Sen 
and B. Malkhandi, or Petitioner; Priti 
pen Burman and B Sen, for 

te. 


N. C. TALUKDAR, J.:— This Rule 
was issued on an application under Sec- 
tion 491 of the Code of Criminal Pro- 
cedure praying for a writ and/or order 
and/or direction in the nature of hab- 
eas corpus on behalf of the detenue, 
Sunil Kumar Samaddar, and is against 
the State of West Bengal through the 
Secretary, Home Department, Superin- 
_tendent Hooghly Jail, the Assistant Se- 
` eretary, Home (Special) Government of 
West Bengal and the District Magistrate, 
Hooghly. ` 

2. The applicant before us has 
been detained under Section 3, sub-sec- 
tion (1) read with sub-section (3) of the 
West Bengal (Prevention of Violent Acti- 
“vities) Act, 1970 (President’s Act No. 19 
of 1970) by an order, being Order No. 
247/J. M./P. V.A. dated the 25th Decem- 
ber, 1970 passed by the District Magis- 
trate, Hooghly. By a further order No. 
248/J. M. /P. V. A. ated 25-12-1970, 
applicant was directed by the’ said Dis- 
trict Magistrate to be detained in the 
Hooghly Jail The petitioner is stated 
to have been arrested on the 24th De- 
cember, 1970 and served with the 
grounds of detention. . - 

3.- <A copy of the order of the de- 
tention marked as annexure ‘A’ to the 
petition moved in this Court is as fol- 
lows: 


_ “No. 247/J.M./P.V.A. dated, Chin- 
surah, the 25-12-1970 
Whereas I am satisfied with res- 


pect to the person known as Shri Sunil 
Samaddar S/o. Lt. Rajendra Nath Sa- 
maddar of Bhunpur P. S. Pandua, Dist. 
Hooghly that with a view to preventing 
him from acting in any manner pre- 
judicial to the maintenance of 
Order, it is necessary so, to do. I, there- 
fore, in’ exercise of the’ powers confer- 
. red by sub-section (1) read with sub-sec- 
tion (3) of Section 3 of, the West. Ben- 
gal (Prevention of Violent Activities) Act, 
1970, (President’s Act No. 19 of. 1970) 
make this order directing that the said 
Shri Sunil Samaddar be detained. 
Given under my hand and seal of 
office. District Magistrate, Hooghly.” 
The grounds of detention as annex- 
are: 
"(1) On 5-12-1969 at ‘about 08. 30 hrs. 
at Sargoria Mouza you along with mi 
associates after forming unlawful 
sembly forcibly harvested the paddy on 
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from the lands of Shri Bejoy Keshob 
Kumar and Shri Charan Tulshi Bhatta- 
charjee of Baidyapur, P. S. Kalna and 
took away same’ depriving them from 
their legal ownership of the crop. (2) 
On 7-6-1970 at about 07.00 hrs. at Bhun- 
pur you along with your associates as- 
saulted . Shri Tarak Das Kumar and 
others of Bhunpur and wrongfully con- 
fined them till the arrival of police 
party while they were proceeding to 
Boinchee with a-oart load of boiled paddy. 
for husking purposes. (3) On 23-6-1970 
morning you along with your associa- 
tes went to the land of Shri Tara Pada 
Banerjee: of Inchura, P. S. Pandua and 
did not allow his labour to cultivate land. 

(4) On 23-6-1970 morning you along ` 
with your associates went to the land of 
Shri Tara Pada Banerjee of Inchura, P.S. 
Pandua and assaulted the labourers who 
were ploughing land and threatened to 
murder them. 

(5) On 28-6-1970 at about 22 hrs. 
you along with your associates being 
armed with bomb formed an unlawful 
assembly in front of the Bhunpur Police 
Camp and . exploded towards the police 
personnel with a view to injure them. 

(6) On 19-12-1970 at about 14.30 hrs, 
you along with your associates formed an 
unlawful: assembly and violated the order 


. promulgated u/s 144, Criminal Procedure 


Code and abducted one Jahangir Sattar 
S/o Lt. Abdus Sattar, Ex-Labour Minis. 
ter, West Bengal and assaulted him with 
deadly weapon at Raijmna village, P. 
S. Pandua. ; 

(7) On 24-12-1970 at 12.30 brs. you 
along with your associates gheraod the 
arresting police party after forming an 
unlawful assembly at Bhunpur P. S. 
Pandua during the time of arrest pelted 
brick, brickbats towards them causing 
damage to the vehicle and also assault- 
ed some of the police-personnel causing 
injuries on their persons.” 

4, Mr. Naranarayan Gooptu, Coun- 
sel (with Messrs Indrajit Sen and B,- 
Malkhandi, Advocates) appearing on be- 
half of the applicant has challenged the 
order of detention on a three-fold ground, 
Mr. Gooptu contended in the first in- 
stance that the grounds are vague and 
indefinite, preventing the applicant from 
making an effective representation to 
the authorities denying him thereby the 
right guaranteed under Article 22 (5) of 


- the Constitution of India. The next con- 


tention of Mr. Gooptu is that there {s 
malice in law vitiating the order of 
detention Inasmuch as amongst others, 
specific cases were pending over the 
same subject-matter, constituting also the 
grounds of detention. The third and 
last contention of Mr. Gooptu is that 
the grounds of detention are neither pro- 
ximate nor relevant, there being no dire 


D 
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ect or causal connection or nexus * with 
the purpose of detention under the West 
Bengal (Prevention of Violent Activities) 
Act, 1970. In support of his submissions 
Mr. Gooptu referred to several cases 
which will be considered in their proper 
context: Mr. Priti Bhusan Burman, ad- 
vocate (With Mr. Bhaskar Sen, Counsel) 
appearing on behalf of the respondent 
joined issue. He contended that the 
objection on the ground of vagueness is 
quite unfounded as will be borne out 
by the grounds themselves and the de- 
tenue was not handicapped in any man- 
ner to make an effective representation 
to the authorities against the order. Mr. 
Burman next contended that there is no 
malice in law and that there is no bar 


to an order of detention merely because. 


a criminal case is pending over the same 
subject-matter on which the order of 
detention is passed. Mr. Burman lastly 
contended that the grounds of detention 
are not in any manner irrelevant as al- 
leged or at all and that there is a pro- 
ximate connection or nexus with the pur- 
pose of detention under the Act. An 
Affidavit-in-opposition affirmed on 6-3-71 
by the respondent No. 3, the District 
Magistrate, Hooghly was filed. 


5. Before we proceed to consi- 
der the grounds of detention it will be 
pertinent to consider the provisions of 
the President’s Act No. 19 of 1970. The 
West Bengal (Prevention of Violent Ac- 
tivities) Act, 1970 (President’s Act No. 
19 of 1970) is a new enactment, highlight- 
ed by a notable departure from the ear- 
lier piece of legislation on the subject 
viz., the Preventive Detention Act IV of 
1950 and for a proper appreciation, the 
said provisions should be considered in 
the light of the principles of Preventive 
Detention. The law of Preventive Deten- 
tion is not an emergency law but an 
extraor enactment, Preventive 
Detention is a palpable exception to the 
basic canon of Western Jurisprudence 
that a man is innocent until proved guilty. 
In such Acts, as has been observed by 
David H. Bayley in his book on “Pre- 
ventive Detention in India”, “the re 
quirements of stability warred with the 
benefits of permissiveness”. The con- 
cept of preventive detention though a 
chequered one is as old as the hills. 
Flickering glimpses thereof as found in 
the East India Company Act, 1780 were 
focussed more prominently in the East 
India Company Act, 1784; forged there- 
after strongly in the Bengal Regulation 
of 1812; reinforced in the Bengal State 
Prisoners’ Regulations, 1818 and the 
State Prisoners’ Regulations of Madras 
and Bombay as also the State Prisoners’ 
Act, 1850; given a clearer shape in the 
` Defence of India Act, 1915; vested with 
a distinct form in the Defence of India 
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Act, 1939; specifically incorported in 
Article 22 (3) of the Constitution 
of India; culminating in the Preventive 
Detention Act, 1950 (Act IV of 1950); 
and ultimately resurrected in the West 
Bengal (Prevention of Violent Activities) 
Act 1970 (President’s Act No. 19 of 


6. The object of the President’s 
Act No. 19 of 1970 is a specific one viz, 
“to provide for detention with a view 
to preventing violent activities and for 
matters connected therewith.” Section 3 
(2) of the said Act is a significant addi- 
tion, constituting a distinct departure 
from the Preventive Detention Act IV 
of 1950 and while attempting to define 
the expression “acting in any manner 
prejudicial to the security of the State 
or the maintenance of public order” it 
gives only a qualified definition thereof, 
excepting in Section 3 (2) (a) Gi) and 
3 (2) (c). The definition however has 
been made exhaustive by the use of the 
word “means”, The expression “mean”! ° 
has been defined in the Shorter Oxford 
English Dictionary, revised and edited by 
C. T. Onions, as “to intend to have a 
particular reference” or “to intend to 
indicate or to convey.” According to 
the Rules of Interpretation of Statute the 
word “mean” has a specific connotation. A 
reference may be made to the observa- 
tions of Lord Esher, Master of the Rolls, 
in the case of Gough v. Gough, (1891) 2 
QB 665. When a statute incorporates the 
phrase “mean” and not “include”, in re- 
lation to certain things or acts, “the 
definition is a hard-and-fast definition, 
and no other meaning can be assigned 
to the expression than is put out in the 
definition.” Roland Burrows in his 
"Words and Phrases Judicially defined” 
has referred to the definition of the 
word “mean” by Mr. Justice Stringer; it 
is “Explanatory and restrictive in contra- 
distinction to the use of the word ‘inclu- 
des’, which is extensive” Accordingly, 
in the periphery of the President’s Act 
No. 19 of 1970, the meaning of the ex- 


ee 






the ambit of Section 3 (2) (a) to (e). To, 
put it in a short compass, the sine qua 
non of the provisions incorporated 
Section 3 of the West Bengal (Preventio 
of Violent Activities) Act, 1970 are “(a) 


and (d) the overriding consideration of 
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the State Government for such deten- 
tion being preventive and not punitive. 
Anything short of this would be jong off 
the mark, 


“q, It is against fie background of 
the aforesaid provisions and in the light 
of the affidavits affirmed as also . the 
submissions made by the learned coun- 
sel. appearing on behalf of the respective 

` parties that we will now proceed to con- 
sider the grounds of detention. The 
grounds of detention, which are seven in 
number, are spread over a period of one 
year and nineteen days. The first ground 
refers to some acts taking place on 5-12- 
1969 when the Preventive Detention Act, 
1950 was in force and the next ground 
is separated therefrom by over six 
months. We will take up in the first 
instance ground No. 1 for consideration. 
The first ground set forth dbove relates 
to the forcible harvesting by the de 
tenue and his associates of some paddy 
from the lands of Shri Bejoy Keshab Ku- 
mar and Shri Charan Tulsi Bhattacharya 
of Baidyapur, P. S. Kalna depriving them 
thereby of their legal ownership of the 
crop. Mr. Gooptu appearing on behalf 
of the detenue has contended that ‘the 
first ground is not tenable and does not 
' Justify. the order of detention. The steps 
of his reasoning are that (a) it is vague 
(b) it does not affect the maintenance 
o public order (c) that, there is malice 
in law because a criminal case is pend- 
ing over the same subject-matter and 
(d) that it is neither proximate nor rele- 


vant, there being no direct or causal con- . 


nection with the purpose of detention 
under the West Bengal (Prevention of 
Violent Activities) Act, 1970 and being 
outside the bounds’ of Section 3 (2): (d) 
or even (e) thereof, as urged on behalf 
of the respondent, it is de hors the sta- 
tute and constitutes no nexus. Mr. Bur- 
man joined issue on eer of these steps 
of reasoning. 


8. As regards the first prong of 
attack on ground No. 1 on account of 
vagueness, a: reference to ground No. 1 
would make it abundantly. clear that it 
is not so. It has been stated that on the 

date and time ~ mentioned the detenue 
- along with his associates: formed an un- 
lawful assembly and forcibly harvested 
the paddy crops from the lands of two 
specific . persons of a particular village 
as named therein. It is difficult to find 
any vagueness therein and apprehend 
that it would stand in. the way of mak- 
ing an effective representation on the 
part of the detenue. In paragraph 3 of 
„the. petition it has been stated that the 
said allegations are false to the know- 
ledge of the -detaining authority and 
that the detenue being a school teacher, 
he ‘had nothing to do with the harvest- 
fng of paddy. It was further-stated that 
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in arf event it is in the nature of a pri- 
vate dispute outside the ambit of the 
Act. The District Magistrate, Hooghly 
in his affidavit-in-opposition affirmed .on 
the 6th March, 1971, in reply thereto, has 
denied in paragraph 6 the allegations in 
general and in particular that the grounds 
of detention are neither false nor untrue 
nor mala fide as alleged, or at all He 
further stated that in making the order 
of detention in question he satisfied him- 
self that the grounds of detention were 
in existence and that those were indivi- 
dually and collectively connected with 
the purpose for which detention order 
was made. He also specifically denied 
the allegation of vagueness and averred 
that the activities mentioned therein re- 
lated to the maintenance of public order. 
As to the cases on the point of vague- 
ness we need not multiply the number. 
The test is now well-settled. In the case 
of Dr. Ram Krishna Bharadwaj v. State 
of Delhi, AIR 1953 SC 318 at p. 319, 
the test is laid down as “whether the 
ground mentioned is so vague as to ren- 
der it difficult, if not “impossible, for 
the petitioner to make an adequate re- 
presentation to the appropriate authori- 
ties.” In the case of Rameswar Shaw v. 
District Magistrate Burdwan, AIR 1964 
SC 334 it has again been observed that 
“if some of the grounds supplied to the 
detenue are so vague that they would 
virtually deprive the detenue of a sta- 
tutory right of making a representation, 
that again may introduce a serious in- 
firmity in the order of his detention.” In 
a Calcutta case viz., the case of Kamak- 
shya Mukherjee v. The State of West 
Bengal, AIR 1968 . Cal 596 it-has been 
held by the Division Bench (R. N. Dutt. 
and N. C. Talukdar JJ.) that “the proper 
yard-stick according to us to find out 
vagueness is whether the said grounds 
as served on the detenue enable him to 
make an effective representation to the 
authority concerned. Anything short of 
that will be long off the mark and pre- 
judice the detenue.” The Supreme Court 
also observed in the case of Moti Lal 
Jain v. State of Bihar, AIR.1968 SC 1509 
at p. 1513 that “the grounds must not be 
vague or indefinite and.must afford real 
opportunity to make a . representation 
against the detention.” We. respectfully 
agree with the said observations and 
applying the said test to ground No. 1 
we find no vagueness. The contention of 
Mr. Burman in this context that the 
ground is not vague in any manner, as 
alleged .or at all, accordingly succeeds 
and the submissions made by Mr. Gooptu 
in :this behalf fail, 


9. The second prong of: -attack of 
Mr. Gooptu on ground No: 1 that it does 
not constitute any activity wherefrom it 
can be deduced that the detonag was 
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acting in any manner prejudicial to the 
maintenance of public order, as alleged 
or at all, is also not tenable on ultimate 
analysis. The best as to what consti- 
tutes a disturbance of public order is 
now settled and without multiplying the 
number of cases, we would refer to the 
observations of Chief Justice Hidayatul- 
lah made in the case of Arun Ghosh v. 
State of West Bengal, AIR 1970 SC 1228 
at p., 1229 that “public order was said 
to embrace more of the community than 
law and order. Public order is the even 
tempo of the life of the community tak- 
ing the country as a whole or even a 
specified locality ............... It is the 
degree of disturbance and its effect upon 
the life of the community in a locality 
which determines whether the distur- 
bance amounts only to a breach of law 
and order.” Turning now to ground No.1 
we agree with Mr. Burman that the 
same may constitute an act which is 
prejudicial to the maintenance of pub- 
lic order. The setenue and his associa- 
tes formed an unlawful assembly on 
the date in- question and harvested 
paddy from the lands of the two per- 
sons mentioned therein applying force 
and the avowed intention on their part 
was to deprive the owners of their 
legal ownership. As the Chief Justice of 
India observed in the above mentioned 
case “An act by itself is not determi- 
nant of its own gravity. In its quality 
it may not differ from another but in 
its potentiality it may be very differ- 
ent.” We respectfully agree with the 
said observations and applying the said 
yard-stick to the acts stated in ground 
No. 1 we hold that same does affect 
prejudicially the maintenance of public 
order. The order of detention accord- 
ingly is not bad on this count, if not 
otherwise so, and the contentions of Mr. 
Burman on the point succeed. 

10. The third branch of attack on 
ground No. 1 is that it is vitiated by 
malice in law because of the pendency 
of a criminal case on the self-same 
ground. In paragraph 3 of the petition, 
whereupon the Rule was issued, it has 
been stated that the said allegations 
form the subject-matter of a criminal 
prosecution, being case No. G. R. 490 of 
1970 under Sections 147/379 Indian Pe- 
nal Code pending before the Sub-divi- 
sional Judicial Magistrate, Ist Class, 


Chinsurah. It has -further been stated 
that the said allegations are false and 
the detention of the applicant on the 


basis of the said allegations is mala fide, 
illegal and wrong. The District Magis- 
trate in paragraph 6 of the Affidavit-in- 
opposition affirmed on the 6th March, 
1971 denied the allegations that the 
grounds of detention are false: untrue or 
mala fide and further stated that he was 
satisfied that the activities mentioned 
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in the said ground and also in the other 
grounds related to the maintenance of 
public order upon a personal considera- 
tion of the materials. The law on the 
point is also well-settled and it is not 
necessary to cite all the cases excepting 
a few bearing on the point. In the 
case of M. B. Malyali v. Commr. of 
Police, AIR 1950 Bom 202 at p. 205 Chief 
Justice Chagla delivering the judgment 
of the Court observed that “the powers 
of detaining authority are very wide un- 
der the law as it exists today. The Gov- 
ernment may detain a person even 
though the grounds clearly disclose 
that he could” have been prosecuted un- 


der the ordinary criminal law 
with regard to those very grounds, 
The detaining authority may. as 
I pointed out eariler, detain a per- 


son although a criminal court has ae- 
quitted him in respect of the same charge 
for which he is being detained under 
the Security Act.” A reference may 
also be made to the case of Ramanlal 
Rathi v. Commr. of Police Calcutta, AIR 
1952 Cal 26 wherein Mr. Justice P. B. 
Mukharji (As His Lordship then was) 
delivering the judgment of the Court 
observed that “the satisfaction is of the 
appropriate government and not of the 
Courts. Such satisfaction as laid down 
in Section 3 of the Preventive Detention 
Act is not limited to be based on the 
existing laws of the land. Fundamen- ' 
tally therefore operation of the existing 
laws of the land or the determination 
of the offences by courts under such 
laws and -the result arising therefrom 
whether of acquittal or discharge or 
even of conviction cannot be allowed te 
operate as a restriction on the powers 
of the government to detain under See- 
tion 3 of the Preventive Detention Act.” 
Mr. Justice Guha Roy and Mr. Justice 
Sen held in the case of Shanichari Debi 
v. State of West Bengal, (1955) 59 Cal 
WN 545 that “there is nothing to pre- 
vent the authorities from proceeding un- 
der the Preventive Detention Act evem- 
when there are specific proceedings un- 
der the ordinary criminal law against a 
particular person.” The same view was 
taken again in the case of Priyatosh 
Mazumdar v. The State of West Bengal. 
AIR 1963 Cal 589 wherein Mr. Justice 
Debabrata Mukherjee and Mr. Justice 
D. N. Dasgupta held that “the fact that 


,there are parallel proceedings in exist- 


ence one in court and the other by way 
of detention, does not by itself vitiate 
the order of detention.” In a more re- 
cent decision of the Calcutta High Court 
viz., in the case of Sk. Sanwar Ali v. 
The State of West Bengal, (1968) 72 Cal 
WN 627 the Division Bench (R. N. Dutt 
and N. C. Talukdar JJ.) held that “a 
consideration of the court and the con- 
sideration of the Government are in 
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these contexts different and do not be- 
long to the same 
Mr. Gooptu also referred to the case 
of Sudhir Kumar.Saha v. Commr. of 
Police Calcutta, ATR 1970 SC 814 at page 
815. But the facts there are di 

able and do not establish the extreme 
proposition put forward by Mr. Gooptu. 
Mr. Gooptu ultimately relied on two un- 
reported decisions of the Supreme Court 
in support of his contention viz. the 
case of Ram Singh v. Commr. of Police, 
Calcutta, Writ Petition No. 398 of 1969 
D/-18-12-1969 (SC) and the case of Deep 
Chand Sharma v. State of West Bengal. 
Writ Petitions Nos. 403 and 470 of 1969 
D/- 18-12-1969 (SC) wherein Mr. Justice 
Hegde delivered the judgments of the 
Court in: both the cases. The 
facts are again quite distinguishable and 
ultimately the said cases do not warrant 
the contention of Mr. Gooptu. In the 
_ ease of Ram Singh Their Lordships pro- 
ceeded on the footing that “quite clearly 
the authorities have not borne in mind 
the distinction between maintenance of 
Jaw and order’ and maintenace of. ‘pub- 
lic order’”. In the case of Deep Chand 
Sharma’ again Their . Lordships . found 
that two of the criminal ‘cases were with- 
drawn and the other two cases -were 
likely to be withdrawn and that it was 
submitted that those cases were being 
withdrawn for want of! evidence. Their 
- Lordships considered the explanation 
offered on behalf of the respondents to 
be wholly unacceptable because in any 
event the officer who conducted the 
searches and the witnesses who were 
present at the time. should have been 
available in support of the. prosecution 
ease, It is on this ground substantially 
that Their Lordships proceeded and held 
that the impugned order was made for 
collateral ground. The facts in the pre- 
sent case are, however, quite different 
and applying the principles referred to 
above we uphold the submissions made 
by Mr. Burman that ground No. 1 does 
not disclose any malice in law and the 
contentions of Mr. Gooptu in this be- 
half accordingly fail. 


11. The fourth and last prong of 
Mr. Gooptu’s attack on ground No. 1 is 
the absence of proximity or nexus. In 
this context, Mr. Gooptu’s contentions 
are two-fold viz., (a) that the acts com- 


plained of having taken place on 5-12, 


1969 when the Preventive Detention. Act, 
1950 was in force but was not taken in- 
to consideration for an order of deten- 
tion under the said Act, cannot consti- 
tute a relevant ground for detention un- 
der the West Bengal (Prevention of Vio- 
Jent Activities) Act, 1970 on 25-12-1970 
and (b) that in any event the said acts 
are outside the ambit of Section 3 (2) 


(a) to (e) of the Presidents Act No. 19 


realm of scrutiny.” 


‘taken into consideration for the 
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of 1970. Mr. Priti Bhusan Burman, on 
behalf of the respondents contended that 
both these branches of submissions made 
by Mr. ‘Gooptu are unwarranted. and 
untenable inasmuch as in the first in- 
stance there is no bar in law to such 
a consideration by the detaining autho- 
rities merely because the impugned acts 
had taken place under the earlier Act 
but were not taken into consideration 
under the said Act; and secondly that 
the said Acts dovetail indeed intd the 
definitions. given in Section 3 (2) (d) and 
(e) of the President’s Act No. 19 of 1970. 
A reference to the said ground would 
make it clear that the Act referred 
to had taken place on the 5th Decem- 
ber, 1969 and on that date the Preven- 


tive Detention Act, 1950 was in force. 


The point at issue therefore is whether 
by itself it will establish the absence of 
any proximate connection with the pur- 
pose of detention and render the said 
ground to be irrelevant. The act com- 
plained of apparently,was not taken 
into consideration for. the purpose of 
detention under Act IV of 1950 while it 
was in force. It does not also appear 
in the first blush to have any direct or 
causal connection with the purpose of 
detention of the person concerned under 
the Presidents Act No, 19 of 1970. The 
gap of a little over one year between 
the first ground and the order of deten- 
tion would not ipso facto make the 
ground irrelevant but we cannot over- 
look the material fact that the act com- 
plained of -had taken place while the 
earlier Act was in force .but was not 
pur- 
pose of an order of detention passed 
under the said Act. It is further to be 
considered that no less than six other 
grounds referring to acts taking place 
after the expiry of Act IV of 1950, have 
been catalogued in the grounds of deten- 
tion under the President’s Act No. 19 of 
1970. We accordingly uphold the con- 
tentions of Mr. Gooptu that the said 
ground No. 1, referring to acts taking 
place on 5-12-1969 when Act IV of 1950 
was in force, has no direct or causal 
connection with the object of detention 
under the President. Act on 25-12-1970, 
The second branch of Mr. Gooptu’s sub- 
mission in this context has also much 
force behind the same viz, that the act 


` complained of in ground No. 1 does not - 


come within the ambit of either Sec- 
tion 3 (2) (d) or (e) of the President’s 

Act No. 19 of 1970, and is accordingly 
de hors the statute and Irrelevant. Mr. 
Burman’s contentions in this context 
are not sustainable. The acts complain- 
ed of in ground No. 1 do not ecdme with- 
in the bounds of clause (d) to Section 3. 
(2) of the said Act inasmuch as the same 
does not make out an offence punish- 

able with imprisonment for life or im- 
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prisonment for a term extending to 
seven years or more or any. offence un- 
der the Arms Act, 1959 or the Explo- 
sive Substances Act, likely to disturb 
public order. The said acts again do 
not come within the ambit of clause (e) 
to Section 3 (2) of the said Act, because 
the same does not relate to a person re- 
ferred to in clauses (a) to (f) to Sec- 
tion 110 of the Code of Criminal Pro- 
cedure committing any offence punish- 
able with imprisonment where the com- 
mission of such offence disturbs or is 
likely to disturb public order. It is 
therefore abundantly clear that the acts 
referred to in ground No. 1 dated 5-12- 
1969 do not come within the bounds of 
either clause (d) or (e) to Section 3 (2) 
of the President’s Act, No. 19 of 1970 
and are as such de hors the statute and 
irrelevant. The second branch of Mr. 
Gooptu’s submissions relating to the 
fourth prong of his attack on ground 
No. 1 accordingly succeeds. 


12. Mr. Burman thereafter made 
a further submission that in any event, 
fn order to detain the person concerned, 
there need not be any such past activi- 
ty as stated in the definition given in 
any one of the clauses (a) to (e) to Sec- 
tion 3 (2) of the West Bengal (Prevention 
of Violent Activities) Act, 1970 but that 
the detaining authorities may proceed 
even on an apprehension that the .de 
tenu may commit such acts, affecting 
thereby the security of the State or 
public order and accordingly to prevent 
him from committing the same, he may 
be detained. Mr. Burman has tried to 
interpret the provisions of Section 3 (2) 
(a) to (e) in general and of Section 3 (2) 
(d) and (e) in particular, in a manner 
not intended by the lawmaking authority. 
The ratio of his arguments are not sus- 
tainable and are far-fetched viz., that 
the acts catalogued in the aforesaid pro- 
visions need not be actually committed 
but merely on an- apprehension that 
those are likely to be committed, the 
person concerned can be detained to pre- 
vent the likelihood of such a commis- 
sion in future. Such an interpretation 
only gives an unduly extended connota- 
tion to the said provisions, encroaching 
upon the liberty of the subject. There 
cannot be an order of detention merely 
on the apprehended ground that detenu 
is likely to commit such acts like those 
stated .in the aforesaid provisions unless 
and until in the past the said detenu 
has committed any such acts giving rise 
to such an apprehension. Bereft 
of such previous activity, the apprehen- 
sion would be merely antici- 
patory and not preventive. It 
is pertinent in this context to understand 
what is meant by the expression ‘“Pre- 
ventive.” As was observed by Mr. Jus- 
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tice B. K. Mukherjee (as His Lordship 
then was) in the case of Gopalan v. State 
of Madras, AIR 1950 SC 27 at page 91 
that “there is no authoritative definition 
of the term ‘preventive detention’ in the 
Indian Law. The expression has its ori- 
gin in the language used by judges or the 
Law Lords in England while explaining 
the nature of detention under Regula- 
tion 14 (b) Defence of Realm Consoli- 
dated Act, 1914 passed at the outbreak 
of the first world war, and the same 
language was repeated in connection 
with the emergency regulations made 
during the last world war. The word 
‘preventive’ is used in contradistinction 
to the word “punitive”. Mr. Justice 
Mukherjee proceeded to quote the words 
of Lord Finlay in the case of Rex v. 
Halliday, 1917 ‘AC 260 at p. 269 that “It 


‘is not the punitive but the precautionary 


measure” and laid down that “the ob- 
ject is not to punish a man for having 
done something but to intercept him 
before he does it and to prevent him 
from doing it.” It means that restraint 
whose object is to prevent probable or 
possible activity which is apprehended 
from a would be detenu on grounds 
of his past activities. It is pertinent 
also to refer to the observations of 
Lord Macmillan in the case of Liver- 
sidge v. Anderson, 1942 AC 206 at page 
254 that ‘the question is one of preven- 
tive detention justified by reasonable . 
probability, not of criminal conviction 
which can only be justified by legal 
evidence”. The interpretation of the 
word ‘Preventive’ as given above viz; to 
prevent probable or possible activity 
which is apprehended from a would-be 
detenu on grounds of his past activities 
does not justify this further submission 
of Mr. Burman seeking to give an ex- 
tended definition to the said word. 


13. This branch of Mr. Burman’s 
contention would be a dangerous pro- 
position encroaching on the liberty of 
the subject. For example, a citizen 
merely shining a knife, in the instance 
given by Mr. Burman, cannot ipso facto 
be deemed to be acting in any manner 
prejudicial to the security. of the State 
or the maintenance of public order 
within the bounds of Section 3 (2) (d) 
and (¢) of the Act as it would be only 
farfetched’ to assume that with the said 
knife, he may or is likely to commit 
any such acts as described in the said 
clauses. A citizen, against whom there is 
no previous allegation, shining his knife 
mhay not do so for the proverbial pound 
of flesh but for the less dramatic pur- 
pose of peeling some vegetables. The 
physical appearance again of a person 
or any defect in his character may not 
be appealing but that does not consti- 
tute a ground for an apprehension on 
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the part of the detaining authority that 
he is likely to commit any of the acts 
catalogued within the bounds of Sec- 
tion 3 (2) (a) to (e) of the President’s 
Act No. 19 of 1970 and as such should 
be prevented from committing the same 
by being detained. This will be an ex- 
treme proposition unsustainable -on 
merits and encroaching, dangerously on 
the liberty of the subject. A lean or 
hungry looking Cassius may be danger- 
ous in the estimate of Julius Caesar — 
“Yond Cassius has a lean and hungry 
look: he “thinks too much. Such men 
are dangerous”. Again a man.who has 
no music in him may not be considered 
to be persona grata in the Merchant of 
Venice — “A man that hath no music 
in himself, nor is not moved with con- 
cord of sweet sounds, is fit for treasons, 
stratagems and. spoils”. But 
good enough for a Shakespearean charac- 
ter is not sufficient for the requirements 
of the President’s Act’ No. 19 of 1970. 
To give effect to Mr. Burman’s submis- 
sions would be to legislate and as Fran- 
cis Beacon observed, in his “Essay on 
Counsels, Civil and Moral: of Judica- 
ture,’ “Judges ought to remember that 
their office is Jus dicere, and not jus 
dare; ‘to interpret law and not to make 
law or give law”. It would be inexpe- 
dient to read more into the Act than 
the law-making authority did ever in- 
. tend and he thinks that have been left 
open for the protection of the liberty 
of the citizen, should not be allowed to 
be walled upon such circumscribed in- 
terpretation of law, not even intended 
by the law-making authority, 


14. The method of construction, 
fm such cases, encroaching on the liberty 
of the subject, must be a strict one 
and cannot be so expansive as Mr. Bur- 
man submitted. It would otherwise 
result in girdling the earth. In the 
case of Barnard v. Gorman, 1941 AC 378 
Lord Wright cited with approval at 
page 393 the well-known dictum of Pol- 
lock, C. B. in Bowditch v. Balchin, (1850) 
5 Ex. 378 that “In a case in which 
liberty of the subject is concerned, we 
cannot go beyond the natural construc- 
tion of the statute”. Lord Atkin also 
elaborated the same In the well-known 
case of 1942 AC 206 at page 244 that 
“Amid the clash of arms, the laws are 
not silent. They may be changed but 
they speak the same language in war 
as in peace”. Lord Atkin further re- 
ferred to Alice in Wonderland and 
underlined the observations of Humpty 
Dumpty that "when [I use a word, ‘it 
means just what I choose it to mean 
neither more nor less”. It is also perti- 
nent to refer to his’ further observa- 
vations “that the words have only one 
meaning” and that “I protest, even if I 


what is 
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do it alone, against a strained construc- 
tion put on words with the effect of 
giving an uncontrolled power of im- 
prisonment to the minister,” A refer- 
ence in this context may also be made 
to the case of AIR 1970: SC 814 Mr. Jus- 
tice Hegde observed at page 815 that 
“the freedom of the individual is of ut- 
most importance in any civilized society. 
It is a human right. In our Constitu- 
tion it is a guaranteed right”. The said 
observations are material and it is held 
that this being the cornerstone of our 
liberty, such freedom can only be de 
prived of. by due process of law and 
it is further held that in the instant 
case there has been an encroachment 
on the said freedom and as such the 
order of detention should be set aside. 
Justice is in accordance with law and 
the law, in this case, is as incorporated 
in’ the President’s Act No. 19 of .1970. 
Grounds which are de hors the said 
Act are irrelevant and repugnant -and 
entitle the detenue to be set at liberty. 
Lord Wright aptly observed in conne- 
tion with the duty of the Home Secre-. 


. tary in the case of 1942 AC 206 refer- 


red to above that “It is the duty which 
he must discharge on his own respon- 
sibility to the utmost of his ability, 
weighing on the one.hand the suspects’ 
right to. personal liberty and on the 
other hand the safety of the state”, 
The courts have their duty no less than 
the same and the ‘suspects’ rights to 
personal’ liberty and the security of 
the state or the interest of public order 
should equally be weighed to the utmost 
ability. This delicate equipoise should 
aways be borne in mind ‘and if the same 
is tilted it would result. in -the tilting of 
the apple-cart. “Fiat Justitia Ruat 
coelum -—. let justice be done though 
heavens may fall”. The second branch 
of Mr. Burman’s submission n- the 
fourth prong of Mr. Gooptu’s attack on 
ground No, 1 accordingly fails and Mr, 
Gooptu’s contentions in this behalf at» 
cordingly succeed. 


Mr. Burman thereafter made 


15. 
an ancillary submission that the ab- 
sence of nexus. or relevancy of one 


ground only, out of the several ones 
mentioned, would not be sufficient to 
render the order. of detention invalid, 
He contended that the proper test in 
such matters is to take the total effect 
of all the grounds together for deciding 
whether a particular ground is rele- 
vant or vague and that in any event the 
ground purported to be irrelevant or 
vague must be a vital one. Mr. Gooptu 
joined issue and both the learned coun- 
sel cited several cases in support of their 
respective submissions. We will now, pro- 
ceed to consider the said cases. Mr. Bur- 
man referred in the first instance to the 
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ease of Dwarka Das Bhatia v. The State 
of Jammu and Kashmir, AIR 1957 SC 
164 wherein Mr. Justice Jagannadhadas 
delivering the judgment of the court 
observed at page 168 that “In applying 
these principles, however, the . court 
must be satisfied that the vague 
or irrelevant grounds are such as, 
if excluded, might reasonably have 
affected the subjective satisfaction of 
the appropriate authority. It is not 
merely because some ground or rea- 
son of a comparatively unessential 
nature is defective that such an order 


based on subjective satisfaction can be 
held to be invalid”. Mr. Burman over- 
looked the further observations made 


in this context by the Supreme Court 
viz., that “where power is vested in a 
statutory authority to deprive the liberty 
of a subject on its subjective satisfaction 
with reference to specified matters, if 
that satisfaction is stated to be based 
on a number of grounds or for a variety 
of reasons, all taken together, and if 
some out of them are found to be-non- 
existant or irrelevant the very exercise 
of that power is bad”. Their Lordships 
further observed that “That is so be- 
cause the matter being one for subjec- 
tive satisfaction, it must be properly 
based on all the reasons on which it 
purports to be based”. The next case 
cited by Mr. Burman is the case of 
Saberuddin Shaikh v. State of West 
Bengal, AIR 1964 Cal 231 wherein Mr. 
Justice Debabrata Mookerjee delivering 
the judgment of the court observed at 
page 233 that “We think that the de- 
tention order was made on the totality 
of the facts contained in the particulars 
attached to the ground and it would not 
-be right to take a particular and study 
it in isolation from the rest”. Apart 
from the facts of the said case being 
distinguishable from those in the pre- 
sent one, the extreme view taken there- 
in has not béen supported by several 
Supreme Court decisions which will be 
referred to and considered presently. 
The next case cited by Burman is 
another Calcutta case viz.. the case Md. 
` Pearoo v. The State, AIR 1969 Cal 157 
wherein Mr. Justice R. N. Dutt deliver- 
ing the judgment of the court observ- 
ed at page 158 that “But when we take 
into consideration the other grounds it 
appears that the detenu was said to 
have been indulging in similar- activi- 
~ ties till 1967 and that gives ground No. 
(1) proximate connection with the de- 
tention order or, in other words, with 
the purpose for which the detenu is 
being detained, namely, maintenance of 
public order. 
case recited an incident taking place on 
August 31, 1966 and it was submitted 
on behalf of the detenue that the same 
had no proximate connection with the 


Ground No. 1 in the said- 
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` order of detention made on February 5, 


1968. Their Lordships ultimately held 
that this gap of time by itself would 
not be sufficient and the factum of the 
detenue indulging in similar activities 
will invest ground No. 1 with proximity. 
Ground No. 1 in the present case is not 
being impugned only on the ground of 
gap of time but also on the further 
ground of apparent irrelevancy because 
of the provisions of the new Act where- 
under the detenue has been detained. 
The Supreme Court also corisidered these 
principles in a different manner and the . 
same would be referred to presently. 
Mr. Burman ultimately referred to the 
case of Kalyanmal Agarwalla v. District 
Magistrate, Midnapore, AIR 1970 Cal 
12 wherein Mr. Justice R. N. Dutt and 
Mr. Justice T. P. Mukerji considered 
ground No. (a) in that-case in the con- 
text of grounds (b) and (c) therein and 
held that ground (a) should be held to 
have proximate connection ` with the 
purpose for which the detenue was be 
ing detained viz.. maintenance of sup- 
plies essential to the community. In the 
facts of the said case Their Lordships 
observed that the allegations in ground 
(a) related to similar acts prejudicial to 
the maintenance of supplies essential to 
the community. In any event we will 
have to consider the principles laid: down 
in this context by the Supreme Court 
inasmuch as the law declared by the 
Supreme Court shall be binding on all 
the courts: under Article 141 of the Con- 
stitution of India. Mr. Gooptu cited 
several cases and we will proceed to 
consider those as bearing on the point 
at issue. He referred to the case of 
AIR 1953 SC 318 wherein Chief Justice 
Patanjali Sastri delivering the judgment 
of the court observed at page 320 that 
“We are of opinion that this constitu-- 
tional requirement must be satisfied with 
respect to each of the grounds ‘commu- 
nicated to the person detained, subject 
of course to a claim of privilege under 
clause (6) of Article 22. That not hav- 
ing been done in regard to the ground 
mentioned in sub-paragraph (e) of para- 
graph 2 of the statement of grounds, the 
petitioner’s detention cannot be held to 
be in accordance with the procedure 
established by law within the meaning 
of Article 21”. The next case cited in 
this context is the case of Shibban Lal 
Saksena v. State of Uttar Pradesh, AIR 
1954 SC 179 wherein Mr. Justice B. -K. 
Mukherjea . (As His Lordship then was) 
delivering the judgment - of the court 
observed at page 181 that “In such 
cases, we think, the position would be 
the same as if one of these two grounds 
was irrelevant for the purpose of the 
Act or was wholly illusory and this 
would vitiate the detention order as a 
whole”, The next case on the point 
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cited by Mr. Gooptu is the case of AIR 
1964 SC 334 wherein Mr. Justice 
P. B. Gajendragadkar (as his Lordship 
then was) delivering the judgment of 
the court observed at page 337 that 
“There is also no court that if any of 
the grounds furnighed , to the detenue 
are found to be irrelevant while con- 
sidering the application of clauses (i) to 
(iii) of Section 3 (1) (a) and in that 
sense are foreign to the Act, the satis- 
faction of the detaining authority on 
which the order of detention is based is 
open to challenge and. the detention 
order liable to be quashed”. The next 
case is the well-known case of Ram 
Manohar Lobia v. The!State of Bihar, 
AIR 1966 SC 740 wherein Mr. Justice 
A. K. Sarkar (as his Lordship then was) 
delivering the judgment of the court 
containing of the. majority view observ- 
ed at page 747 and 748 that “The result 
then is that the detention order men- 
tions two grounds one of which is in 
terms of the rule while the other is 
What then is the effect of that? 

This question is clearly set- 
tled by authorities. In AIR 1954 SC 179, 
it was held that such an order would 
be a bad order, the reason being that it 
could not be said in what manner and 
to what extent the valid and invalid 
grounds operated on the mind of the 
authority concerned and contributed to 
the creation of his subjective satisfac- 
tion which formed the basis of the order. 
Mr. Gooptu finally ‘cited a more recent 
decision of the Supreme Court viz., the 
case of ukherjee v. The State 
of West Bengal, AIR 1970 SC 852. Mr. 
‚Justice Ramaswami delivering the judg- 
ment of the Court observed at page 859 
that “But it is well established that the 
constitutional requirement that the 
grounds must not be vague must be 
satisfied with regard to each of -the 
grounds ‘communicated to the person 
detained subject to the claim of privilege 
under clause (6) of Article 22 of the 


Constitution and therefore even though . 


one ground is vague and the other 
grounds are not vague, the detention is 
not in accordance with procedure esta- 
blished by law and is therefore illegal. 
We. respectfully agree with the said ob- 
‘servations of the Supreme ‘Court and 
held that the irrelevancy of one or 
some grounds would be sufficient for 
rendering the order of detention as a 
whole to be invalid. As regards ‘the 
other branch of Mr. Burman’s conten- 
tion that ground No. 1 being not a vital 
or essential one should be left out of 
consideration; it may be’ pointed out 
that this purported insignificant ground 
dating back to the 5th December, 1969 
was taken into consideration for the 
purpose of detention on 25-12-1970. In 
paragraph 3 (ii): of the affidavit~in-op- 
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position by the respondent No. 3 the Dis- 
trict Magistrate, Hooghly, it bas been 
averred that “I satisfied myself that 
the grounds and each of them were in 
existence and I` concluded that the 
grounds for detention collectively and 
each of them separately were with the 
purpose for which the detention order 
in question was made”, In paragraph 6 
again it was stated that with regard to 
the first ground along with the others 
that “In making the order. of detention 
in question, I satisfied myself that the 
grounds of detention were in' existence 
and that these were individually. and 
collectively connected with the purpose 
for which detention order was made”. 
In view of the said statements. the wind 
is taken out of the sails of Mr. Burman’s 


. argument, that the said ground is not a 


relevant one for constituting the satis. 
faction of the detaining authority. The 
contention of Mr. Gooptu is according- 
ly: upheld, viz. that the ground No. 1 fn 
the order of detention is neither proxi- 
mate nor relevant, there being no direct 
or’ causal connection or nexus with the 
purpose of detention under, the West 
Bengal (Prevention of Violent Activities) 
Act,. 1970 and accordingly the order of 
detention as a whole is not in accord- 
ance with law. ‘ 


In view of the finding above that 
the order of detention as a whole is 
bad inasmuch as the acts referred to. 
therein are neither proximate nor rele~ 
vant, being without any direct or cau- 
sal connection or nexus’ with the pur- 
pose of detention under: the West Ben- 
gal (Prevention of Violent Activities) 
Act, 1970, it is not necessary to enter fn- 


‘to the merits of the other grounds of 


detention. We would only place on 
record our appreciation of the able as- 
sistance rendered to this court by the 
learned counsel appearing on behalf of 
the respective parties, 


In the result, the Rule. is made ab- 
solute; + We hold that. the impugned 
order of detention is illegal and invalid; 
and we direct that the ‘detenu may ‘be © 
released forthwith. 


Let the order go down at once, 

AJAY K. BASU, J.:— 16. Y 
agree with the order that the detenue 
should be released forthwith. . y 


Rule made absolute, 
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AIR 1972 CALCUTTA 45 (V 59 C 7) 
RAMENDRA MOHAN DATTA, J. 
International Coal Corporation, 

Plaintiff v. Pure Sitalpur Coal Concern 
Ltd. Defendant. 
Suit No. 165 of 1970, D/- 21-6-1971. 


(A) Arbitration Act (1940), Section 
21 — Arbitration of suit disputes — 
Share-holders can object intervening in 
third party’s suit against company when 
a director, becoming Special Officer under 
consent order in company’s another suit 
wherein restraint order against directors 
also had been passed, files an agreement 
for arbitration of that third party’s suit 
to gain contro] over the company. 
Ref :— Partnership Act (1932), Section 19 
(c)) — (Companies Act (1956), Sec. 402 
(e) ). (Paras 17, 23 and 25) 


Appointment of special officer can- 
not be by consent of parties but it is a 
power of the court to be sparingly used 


only when specially necessary. He is- 


an officer of the court and his powers 
and functions which will vary accord- 
ing to the facts of the case however 
must be only such that he can run the 
company in the best iImterest of the 
organisation and its members under the 
court’s supervision. He cannot have 
unlimited powers unless specifically em- 
powered and must take directions from 
the court periodically. His powers can- 
not also be to enable him to achieve 
his own end or of his group 
(Paras 16 and 19) 
When in view of that restraint 
order no directors are functioning and 
the special offfcer, an interested party 
having been a director, has managed to 
get so appointed and by that arbitration 
agreement he will be able to get full 
control of the company it is necessary 
that he should have taken directions 
from the court before trying to so settle 
that suit which might affect the interests 
of a group of the directors or share- 
holders. The shareholders therefore can 
interfere and object to the filing of that 
agreement showing how their interests 
are affected. (Paras 17 and 19) 


Even if that agreement has been 
signed aac only one partner of the plain- 
tiff-firm, they cannot however question 
the authority of that partner relying on 
Section 19 (c) Partnership Act as that 
clause being concerned only with the 
extent of implied power of a partner is 
inapplicable and such an objection can 
be raised only by the partners or par- 
ties to the suit. They are parties nel- 
ther to the suit nor to that agreement. 
A partner is also not prohibited from 
agreeing on behalf of the firm for arbi- 
tration of a dispute. (Para 23) 
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(B) Arbitration Act (1940), Section 21 
— Calcutta High Court Rules under — 
Agreement to refer suit disputes to 
arbitration cannot be accepted if it is 
simply put in — Compliance with those 
rules is necessary.. (Para 25) 
Cases Referred: Chronological Paras 
of 1967. 
_D/- 49-1967 (Cal), Keshavlal 
Ojha v. Gunwantrai Ojha 5, 7, 8 


Mitter and S. C. Sen, for Plaintiffy 
Deb, for Defendant. 

ORDER :— A terms of settlement is 
sought to be put in whereby all dis- 
putes in respect of the above suit have 
been agreed to be referred to arbitra- 
tion as per agreement dated July 31, 
1971. The said agreement has been made 
an annexure to the sald terms of settle- 
ment. 


an interlocutory order 


- 2 By 
made in this suit, Ghose, J., by an order 


dated 22nd May, 1970 appointed two 
joint . receivers eing the respective 
representatives of the plaintiff and the 
defendant herein and directed them to 
run the colliery belonging to Messrs. 
Pure Sitalpur Coal Concern Limited 
(hereinafter called the said company). 
By the said order the plaintiff, in 

suit, inter alia, agreed to advance a sum 
of Rupees two and the said joint 
receivers were directed to invest the 
same in the said company for the pur- 
pose of running the said colliery. The 
joint receivers were also directed to 
pay up the sum by stated instalments. 
It was further directed that the said 
joint-receivers would stand discharged 
from further acting as joint-receivers 
subject to their filing of accounts, when 
the dues of the plaintiff firm would be 
fully paid off by them, and in that 
event they would make over possession 
of the said colliery to the defendant 
company. 

3. The admitted position is that 
the plaintiff firm in pursuance of that 
order advanced a sum to the extent of 
Rs. 36,000/- only and the balance sum 
had not been advanced by them. The 
claim in the suit herein is for a sum of 
Rs. 1,91,616.15 paise. . 


4. By clause 3 of the said arbitra- 
tion agreement, which is annexed to 
the said Terms of Settlement, it is agre 
ed that all interim orders made in this 
suit including the order for the appoint-- 
ment of joint receivers would stand 
vacated, By clause 4 it is also agreed 
that after such discharge the joint re- 
ceivers would hand over possession of 
assets, books, papers and documents of 
the company to the company “represent- 
ed by Kashavlal Ojha a Special Officer 
appointed in suit No. 2029-A of 1967 by 
an order dated 18th May, 1971”. The 
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said Special Officer appointed in Suit 
No. 2029-A of 1967 by the order dated 
18th May, 1971 signed both the arbitra- 
tion agreement as also the Terms of 
Settlement on 31st May, 1971. For and 
on behalf of the plaintiff one. of the 
partners, one Ashok Kumar H. Mehta 
signed both the arbitration agreement 
as also the Terms of Settlement describ- 
ing himself as a partner on 31st May, 
1971. One B. B. Sinha has also signed 
the Terms of Settlement as late as on 
3rd June, 1971 for and on behalf of Pure 
Sitalpur Coal Concern Limited but 
without indicating in which capacity 
he has so signed. The above is the ac- 
tual position with regard to the arbitra- 
tion agreement annexed to the Terms 
of Settlement proposed to be put .in. 


5. Mr. Deb appearing on behalf 
of some of the shareholders of the de- 
fendant company has raised several ob- 
jections. The locus standi of Mr. Deb’s 
clients for interfering with the putting 
in of the Terms of Settlement being 
challenged, Mr.. Deb argues that the 
company at present has no directors. 
All the directors have .ceased to exist 
because the company has not held any 
annual general meeting for the’ last 
about 7-8 years. He refers to an Order 
of A. N. Sen, J. made on 4th Septem- 
ber, 1967 in Suit No. .2029A of 1967 
(Cal) (Keshavlal Ojha , v. Gunwantrai 
Ojha) which ran as follows: 


‘Mr. B. B. Sinha is directed to keep 


a separate account in respect of transac- 
tions, other parties are restrained from 
acting as directors. Interim order ta 
continue.” 


6. By ‘virtue. of that order and 
under authority from the said B. B. 
Sinha, ‘one Promoderai Amritlal Ojha, 
one of the shareholders in the group for 
whom Mr. Deb is appearing, was acting 
as the Liaison Officer of the defendant 
company. Mr. Deb contends, that the 
company is being run properly and its 
position has improved to a great extent 
since the appointment of the said joint- 
receivers; now the whole group of 
Keshavlal Ojha is in collusion and in 
conspiracy with Gunwantrai Ojha’ and 
a few others and have now been trying 
to oust the said joint receivers and the 


said Promoderai Ojha from the manage- 


ment of the colliery business of the 
said company. . The said Keshavlal Ojha 
thereby now intends to have full con- 
trol over the said defendant company by 
adopting this round-about process. Mr. 
Deb contends that prior to the order 
dated 4th September, 1967 the said Pro- 
moderai Amritlal Ojha and a few other 
members of the Ojha family in that 
group were acting as directors of the 
gaid company but now by adopting this 
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method Keshavlal Ojha’s group will 
have complete control over the defen- 
dant company to the complete ouster of 
the said Promoderai Amritlal Ojha and 
the group to which he belongs. Mr. 
Deb contends that B. B. Sinha who was 


_ previously a director has since automa- 


tically ceased to be a director by retire- 
ment by rotation because the company 
has not called any annual general meet- 
ing for the last about 7-8 years. Ac- 
cordingly, it is contended that since 
there are no directors of the defendant 
compeny. the shareholders have become 

y interested in the affairs of the 


3 Niece En 


7. To show how and im what 
manner Keshavlal Ojha became the 
Special Officer and how he is seeking 
to have complete control over the said 
company, Mr. Deb contends.that by the 
Consent Order dated 18th May, 1971, 
Keshavlal Ojha got. himself appointed 
as.a Special Officer at a monthly re- 
muneration of Rs. 1,500/- to manage the 
affairs of the company till the disposal 
of the said suit No. 2029A of .1967 
(Cal). The said Keshavlal Ojha 
was to maintain ‘accounts of the dealings 
and finance of the company till the 
posal of the said suit. By that order 
the said B. B. Sinha was . discharged 
from the obligation of keeping separate 
accounts in terms of the ad-interim 
order dated 4th September, 1967 and the 
filing of accounts by him -pursuant to 
the said order was dispensed with. The 
said consent Order also provided that 
all the directors of the defendant com- 
pany were restrained .frem acting as 
directors of the company till the dispo- 
sal of the said suit being Suit No. 2029 A 
of 1967. : 


8. - After the said Consent Order 
was passed Mr. Deb’s clients came to 
know about it and filed a suit for sét- 
ting aside the said Consent Order on the 
ground of fraud and collusion. On the 
2nd June, 1971 on an ex parte application 
of Mr. Deb’s clients made in their said 
suit, this court made an ad-interim 
order of injunction restraining the de- 
fendants i.e., the parties to the Suit No. 
2029A of 1967 (Cal) including the said 
Company, their agents and servants 
from giving effect to or acting upon the 
compromise and/or the Consent Order 
dated May 18, 1971 .passed in suit No. 
2029 A of 1967. The said application 
was made returnable by 7th June when 
the said Interim Order was varied: the 
relevant portion thereof provides: 


“I appoint Mr. B. B. Sinha and Mr. 
Keshavlal Amritlal Ojha as the joint 
Special Officers without. security . to 
carry on the business of M/s. Pure Sital- 
pur Coal Concern Limited until the dis- 
posal of this application,” : 
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9. After providing for some other 
directions the said order also provided: 

“save as aforesaid the ad-interim 
Order passed herein is varied to this 
extent.” 

10. It is argued that the net posi- 
tion has been that the Consent Order 
dated 18th May, 1971 remains stayed 
but the said B. B. Sinha and the said 
Keshavlal Ojha were appointed as joint 
Special Officers of the company in the 
Suit filed by Mr. Deb’s clients to carry 
on the business of M/s. Pure Sitalpur 
Coal Concern Limited. 


11. For all these reasons as stat- 
ed above Mr. Deb contends that his 
clients are to a great extent interested 
in resisting the filing of the terms of 
Settlement inasmuch as apparently the 
terms might appear to be quite innocent 
but, if put into action, this will have 
far-reaching consequences and will ad- 
versely go to affect the interest of the 
company as well as of Mr. Deb’s clients. 
That being the position Mr. Deb prays 
for leave to intervene and to object to 
the terms being filed on its merits also. 


12. Mr. Mitter on the other hand 
argues that Mr. Deb’s clients have ad- 
mitted the position in their petition be- 
fore the Appeal Court that B. B. Sinha 
was acting as the director of the said 
Company and on that basis the said 
Promodrai Amritlal Ojha was so long 
holding the power of Attorney from 
the said B. B. Sinha and as such was 
looking after the business of the said 
company. 

13. Mr. Sen on behalf of the 
plaintiff firm contends that just as the 
shareholders have no say in the matter 
of the internal management of the com- 
pany, when the company is managed 
by the board of directors, except in 
certain special circumstances as provid- 
ed by the Statute, similarly. the share- 
holders cannot also have any say in a 
matter where the Special Officer is 
acting on behalf of the company. It is 
argued that Mr. Deb’s clients have no 
locus standi to interfere into the put- 
ting in of the Terms of Settlement in 
this suit and the court should not grant 
them leave to intervene in this matter. 


14. It is necessary here to de 
termine the position and the powers of 
the Special Officers and in what manner 
they should function after their appoint- 
ments, _ 

15. The position and the powers 
of a Special Officer have not been pro- 
vided in the Companies Act, 1956. It is 
settled law that to run the affairs of 
the company such as this, a receiver 
should not be appointed. In order to 
remove a deadlock in a company this 
Court often had to resort to the ap- 
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pointment of a Special Officer of the 
company so that the affairs of the 
company could be run most beneficially. 
by way of interim measure through the 
said Special. Officer under the supervi- 
sion of the Court in the pending matter. 
It is admitted by and on behalf of all 
the parties herein ‘that since quite some 
time past a practice has grown up in 
this court to make such appointments, in 
a suitable case if the court so thinks fit 
and proper solely with a view that there 
might not be any deadlock in the con- 
pany and so that the affairs of the 
company might be conducted in a suit- 
able manner through such Special Offi- 
eer. As to what would be the 
powers and functions of such Special OM- 
cers have not been laid down in any of 
the decided cases of this court. 
my opinion, the 
end Tagine: of a Special Officer must 
vary in accordance with the facts of 
each case but such powers and functions 
must be such so as to enable him 
run the. affairs of the company in the 
best interest of the- company and its 
members and under the supervision o 
the Court. Accordingly, it is always de- 
sirable and, I should say, incumbent 
upon the Special Officer to take diree 
tions from time to time from the Co 
appointing him as such Special Officer 
so that the interest 













manner, 


a position to achieve his own end 
that of his group by sacrificing the ext 
sting interests of the other group o 
shareholders’ without an order 
Court to that effect. Being the sole 
Special Officer. he cannot have that un- 
limited power in respect of the Com- 
pany unless the Court specifically clo- 
thes him with such powers. Being an 
Officer of the Court if he would do that, 
that would be a misuse of his powers. He 
must not, without an order of the Court 
do such things that the interest of the 
company would suffer in his hands and 


© 


“his acts would, in any way, be prejudi- 


cial to the interest of the shareholders 
or creditors or contributories of the 
company. In my opinion, for the pur- 
pose of deciding this case it is not neces- 
sary for this court to say anything more 
about the powers and functions of the 
Special Officer. Suffice it to say, that 
in exercising powers as such Special 
Officer and in functioning in that posi- 
tion such Officer shall always look to 
the interest of the company and when- 
ever any step has to be taken by him 
which would be likely to be of contro- 
versial nature, the said Officer is bound 
to take directions of the court and te 
act in accordance with such directions, 
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_ As a sole Special Officer his position and 
powers are much lesser than tHat of 
. the board of directors which runs the 
business of the company in accordance 
with the powers entrusted to it by the 
Memorandum and the Articles of the 
Company and by the Statute. A Spe- 
cial Officer being an Officer of-the Court 


. [remains answerable-to -the Court for 


his acts and conduct andas such must 
obtain the necessary directions from 
the Court appointing him to clothe him- 
self with special powers. In that res- 
pect his position and powers are diffe 
rent from that of a director or of a 
board of directors. He.cannot have the 
full powers of a director unless the 
„court vests him with .such powers. 


In respect of. this company, 
Pure Sitalpur Coal Concern 


dated 4th September, 1967 all the direc- 
tors have ceased to act as directors. 
Only B. B. Sinha was directed -to keep 
accounts of the company in respect of 
the transactions of the company. In the 
present suit two ‘joint-receivers were 
appointed as such receivers in order to 
look after the business of the colliery. 
By the Consent- Order dated 18th May, 
1971 all these are sought to be given 
a go-by. Keshavlal Ojha, the Special 
Officer is himself an interested party 
‘but he -seeks to come into the picture 
by means of the Consent Order where 
the court did not have the opportunity 
to go into the question after hearing 
the parties but on the basis of such con- 
sent had passed the said order dated 
18th May, 1971. By virtue of these 
powers derived by the Special Officer 
from the said Consent Order the ‘next 
step he took was to settle this Suit with 
the plaintiff firm so that he could take 
full control over the company by ob- 
taining the discharge of the said two 
joint-receivers and of the said Liaison 
Officer who was acting under the au- 
thority of the said B. B..Sinha under 
the said Power of Attorney. Accord- 
ing to Mr. Deb, the Special Officer by 
means of such consent order.in a suit 
which has been kept pending for the 
purpose of allowing the Special Officer 
to function and’ which cannot remain 
pending after the dispute with Gun- 
wantrai Ojha is settled, now seeks to 
clothe himself with all the powers to 
- have full control over the company and 
to run its affairs without any sanction 
of this Court. He has: created himself 
the Special Officer in a Suit in which 
he was one of the  plaintiffs—directors 
with the help of some of the other 
directors but now in this suit which is 
a suit between the said company and 
an outsider, by consent he seeks to oust 
the joint-receivers and to have full con- 


17. 


. sacrificed by 
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trol over the-colliery. If the directors 
have been restrained from functioning 
as directors and if the company’s affairs 
are sought to be managed in this man- 
ner, I see no reason why the share- 
holders cannot come in to intervene and 
bring it to the notice of the Court in 
what manner their interests are being 
obtaining and utilising 
the various orders of this Court obtain- 
ed by the consent of the parties in the 
pending suit. ; 


18. Accordingly, in’ my opinion 
under such circumstances, the share- 
holders have certainly a say in the 


matter and can legitimately come up 
before the court. and ask for leave to 
intervene to bring it to the notice of’ 
the Court in what manner the Court’s 
Officer has been behaving in respect of 
a particular company and whether he 
should be allowed to file the Terms of 
Settlement or not. In my opinion, Mr. 
Deb’s contentions are acceptable and 
sound. I hold that it is a fit case where 
I should and, accordingly, I give his 
clients leave to intervene in this matter. 


19. In. my opinion, the parties 
by consent ‘cannot ‘appoint a special 
Officer of a company. That is a power 
which a Court can exercise, and indeed 
very sparingly, if thé Court thinks ‘fit 


- under, special circumstances by taking 


into consideration the interest of the 
company its shareholders, contributo- 
ties and its creditors. The parties by, 
their acts by means of a Consent Order 
cannot jeopardise the interest of the 
shareholders of the company or of the 
directors or creditors of the company 
by making an appointment of a Special 
Officer over a company. 

20. While deciding this matter I - 
will not seek to lay down the circum- 
stances under which a Special Officer 
should be appointed by Court or what 
should be their powers, rights or ‘liabi- 
lities but all that I need observe here, 
in this case, is that if a practice of this 
nature has grown up let it grow up as 
a healthy one and not as a corrupt one. 
Let it not be utilised to seek one’s own 
gain by sacrificing the interests of the 
general body. of the shareholders ‘or of 
the company. Accordingly, in a case 
where the Special Officer is allowed to 
function -and the entire body of the 
directors are restrained from function- 
ing as such directors, and more so, when 
the Special Officer appointed. happens 
to be an interested party, in the sense 
that he was previously acting as a direc- 
tor of the company and there are groups 
of directors who are fighting amongst 
each other, the Special Officer appoint- 
ed by Court, in all fairness and in the 
interest of the company and of all per- 
sons concerned in the company ought to 
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take directions. from.the Court before ` 


settling any pending matter which would 
go to affect the interest of a particular 
group of directors or . shareholders of 
the company. . In. this. case not only 
that Keshavlal Ojha .was. not at present 
in the management: of the company but 
one of. Mr.. Deb’s . clients. . Promodrai 
- was now acting -as ~ the Liaison Officer 
under the authority of -the said B.-B. 
Sinha. whom, the Court, authorised ‘to 
keep -accounts and to run the company. 
and the colliery is being run by the 
joint .recelvers -under certain directions 


of the Court. - It is quite. obvious’ that by ` 


the. Consent Order dated: 18th May, -1971 
not only. Keshavlal is trying to get çon- 


-trol over the company but at the same- 
time. Promodrai and the joint receivers. 


who are actually’ managing the “affairs 
of thé colliery and.as. such the | main 
business of the said‘ company, ‘are sought 
to be removed. without ` obtaining ~ the 


prior sanction of this Court. It is con- 


tended that the said Suit No. 2029A of 
1967 (Cal) (Keshavlal Ojha _ v.” Gun- 
wantrai Ojha) is purposely: being „kept 
alive and the said consent ` order’ has 
been sought to. be obtained by way of 
an “interlocutory order even though, it 
is apparent. that . nothing. remained ~' in 
the said Suit. ‘The purpose is to allow 
Keshavlal‘ to act as the Special Officer of 
this Court as long as: possible. by * oust- 
ing the other’ ‘persons’ as indicated above. 


/' 91." . Mx. Deb‘ contends “that-° the 
Terms of ‘Settlement ought not to... be 
allowed to be put in because the same 
has not been properly ` signed -by?. the 
parties to it. -“Mr:° Deb ‘contends’ that 
the terms, sought to “be put: in, should 
have been: signed by .the Joint ` Special 
Officers describing themselves, as ` such 
Joint Special Officers appointed in ‘the 
Suit’ to. Mr. Deb’s clients being Suit No. 
246 of 1971 (Cal) (Mukundrai Ravishan- 
kar Trivedi. v, Keshavlal Arritlal): 
As stated above the’terms have: been 
sought .to. be signed. by_ Keshavlal as 
Special’ Officer in Suit No. 2029A of 
1967. Mr. Mitter on the other 
contends that..at the relevant point of 
time when, the said signature was put 
in, the ‘said ` ‘Special Officer- was -appoint- 
ed. as such and accordingly, that was 
his correct .designation on’ that. date and 
consequently there is no irre 
his signature. ..On this -point,.I have al- 
ready expressed my views,- ‘as 4 ; stated 
above. 


. 22. Tt is ‘argued. by. Me Deb’ "that 
under the provision. of. Section 19.. (2) 
clause (c) of -the Partnership | Act, 1932 
one partner. has got the- Implied autho- 
rity, and the implied. authority of such 
a -partner. ‘does -not empower ‘him,.to 
compromise and -to reduce’ any 


claim 
or portion of a claim ‘by: the; firm. . Ac- 
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International Coal. Corpn. : v.P..8. Coal Concern 


‘rity. of- one partner. to bind the 


- said: joint- 


arity.in | and: documents belonging to the defen- 
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cordingly Mr. Deb. argues. that -the 
Terms ,of: Settlement have’ not,: been 
duly signed by both the partners and 
hence should not be allowed to be. filed, 
Mr. rage a behalf of the defendant 
and Mr. Sen appearing on behalf 


-òf the. aaa at that time asked the 
.Court’s. permission: so - that the 


other 
partner who was also present in the 
court, if necessary, could put his signa- 
a on the: Terms of Settlement. 


z '.Both Mr, Mitter and Mr. 
GG a cho ea ee E ee 
the: provision of .Section 19° of the Part- 
nership. Act: has no. application ‘in “ the 
circumstances 


facts and- of the case in 
as much as the said: provision only. re- 
lates -> io tie extent’ of the implied 


powers- of the. partners to act on behalf 
of ‘the firm. . There is‘no provision any- 
where to the: effect that -one partner 
cannot -Sign. on behalf - of the firm in 
referring a dispute to arbitration. More- 
over, it:.is only the: partners. or those 
who are parties:‘to. the Suit who “can 
agitate: the point relating to -the auno 
other 
m .referring.a dispute to arbitration. 

.any event, they contend: that Mr. 


Re clients cannot -take up the said 


Point. because they are:.: neither parties 
to the Suit nor parties. to. the settlement 
nor of. the said. arbitration -agreement. 
Accordingly, in so far as the signatures 
of the .partner..of the..plaintiff firm on 
the terms of settlement as also on the 
arbitration agreement are concerned, 
the. same do not suffer. from any defect. 
I. think ` that that. is the correct way of 
reading the provision of Sec. 19 and ac- 


cordingly, the. contention of Mr: - ‘Deb on! 


this point. must be. rejected. — 


"24. Mr. ‘Deb “next - argues “that 
clause 4of the said arbitration agree- 
ment, which'has been made a part of 
the Terms of Settlement, if- allowed to 
be giver effect to, would be in ‘conflict 
with the. latest . order that’ has been 


‘passed’-by this . Court “whereby both 


Keshavlal. Ojha and B. B. Sinha have 
jointly been appointed the Special Offl- 
cers in the: suit- filed by- Mr.. Deb’s cli- 
ents... The said clause 4 of. -the . said 
arbitration agreement provides that the 
receivers will hand -over 
possession ., .of the ‘assets, . books, papers 


dant company “represented by: Keshavlal 
Ohja Spl. Officer appointed-in Suit No. 
2029 A’ of 1967 by:order dated 18th May, 
1971." -Tf is ‘true “that clause 4 of the 
arbitration agreement, relates to the 
time: when the said.:Terms and the 
arbitration ‘agreement were . signed, 
namely, on- sist May -1971 but, in any 


event,; the. said agreement, if,- allowed 
to-. be. -put - ïn- -will cbe- > „conflict with 
the; later: orders . assed... . this Court 
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. whereby the said consent order dated 
18th May. 1971 has “been stayed and 
the Joint Special Officers have- been 


directed: to act. jointly and not singly 
and as such must. necesi rily, be. entitled 
to’ the possession’ of such books etc. ‘in 
terms of their order of AS EN ‘I 


uphold the contentions : oM : Deb . on 
this point.- 
25. Bui the -most vital objection 


which has been’ raised’ by Mr. Deb’ is 
that there is-no petition: before this 
court whereby the matters in suit could 
be. referred..to arbitration: . If the provi- 
sion’ -of -Section-21.of! the’ Arbitration 
Act, -1940-has’ to be taken recourse +i to, 
‘then, there must: be an application. in 
‘writing before ‘this Court. Arbitration 
‘rules “have been framed: in ‘respect. of 
the ‘said section. by this Court ` where- 
by the application must: be, by. way of 
petition. The -rules framed. by- this 
Court even though -they.:are procedural 
in nature are: meant to'be followed and 
in the absence’ of: compliance .of such 
rules under S. 21 of the Arbitration Act 
the: Court’ cannot be said-to-have been 
properly moved and the court’s jurisdic- 
tion to determine the Suit cannot be taken 
away . except under the; said. provision.’ 

` 26. * Mr. Mitter`' realised’ ‘the defect 
{n putting in the Terms `of Settlement 
and-as such after the point was. taken 
and in the midst of the arguments he 
came prepared ‘with a petition.--.He now 


seeks to present the petition before this -. 
Court in’ order to‘entitle’ his clients ‘to. 


< put’ in the Terms -of Séttlement where- 
by all' disputes - in respect of Suit No. 
‘165 of 1970 are agreed to be ‘referred to 
arbitration: 
ed at great length on the basis of the 
Terms of Settlement. which is sought 
to be put-in by: Mr. -Mitter-and I feel, 
T should not allow Mr. Mitter to pre- 
sent the petition at this stage. in. this 
proceeding. I hold: that this Terms -of 
Settlement cannot be- filed. without com- 
plying with the rules: provided- ‘by this 
Court. This petition . is' accordingly not 
pares ‘and is; returned. . 


‘On, the question - of - the ale 
pee of B. B. Sitha Mri Deb argues 
that he’ has’ not indicated in which 
pii he has put -his' signature there. 

Sinha has signed the sdme for arid 
ria hae of “Pure Sitalpur Coal Con: 
cern: Limited. © Mr: Deb ‘has: also--brought 
to my notice’ the’ date when the Said 
B. - Sinha. has put ‘his ‘signature, name- 
ly, Re 2:1971. ‘According - ‘to 
Mr. Deb, in ‘any event” ‘only one “direc- 
tor cannot sign’ the Terms’ -for* and~ on 
behalf of “the company. “It - must ' be 
‘signed : by: ‘Boards ‘resolution and’ in: . 
ċase “where there -is ‘no, stich--Board “it 
must have the approval. of: the general 
body of: the ‘shareholders ‘and in a case 


. In re Asiatic Oxygen Ltd. 


- Rs.. '36,000/-. 


-the Special Officers 


The matter, has: been argu-- the. company are 
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where a Special Officer has been ap»: 

pointed he should sign on behalf of. the 
company after.obtaining the prior direc- 
tions: to that. effect. from -the.'‘court. . Mr. 

Deb has referred to several ‘English 
decisions and also of this Court bit it is 

not necessary to discuss them because 

both Mr. Mitter and Mr. S..C. Sen have ` 
admitted - the ‘principles laid:. dowa 

therein: 


aR. S "The si E of Mr.” Deb ‘is 
that the plaintiff, is also’ in collusion 
and.in conspiracy with Keshavlal and 
his group; the plaintiff in pursuiance of 
the order dated 22nd ‘May, 1970 “made 
by Ghose, J., was’ to’ advance’ a “sum of | 
Rs: 2 lakh to. the defendant company; 
the plaintiff failed | ‘to’ .comply with the 
said. order but only ‘put in a sum’ of 
- Accordingly, ‘the plaintiff 
has “an” interest. to compromise the’ suit 
by appointing ‘their own arbitrators and 


-getting an award in“their favour - with- 


out complying with the order of Ghose. J., 


- with the help of Keshavlal:. It is alleged 


that the arbitrators are near relations 
of the’ partners” of the plaintiff, firm. . 


29. By. À ‘considering all. these 
points, ini my. opinion, Mr; Deb’s -argu- - 
ments T great: force. behind.. them . 
and as indicated.above, I have no. hesi- 
tation to accept them- In my: opinion, 
_appointed - herein 
being Officers of the Court must. obtain 
prior. directions; from - the appropriate 
Court. before ‘they “are advised te 
refér | to Taon ‘the’ subject-matter 
of” the dispute . in. a pending “suit 
in which ‘the canton is involved and 
more so, when none. of. the’ directors of 
functioning as such 
directors; I am further of ‘the .’opinion 
that neither. the ` 'àrbitration agreement 
nor the Terms of, Settlement have beem 
properly signed. except: as . indicated 
above and in: any. event the- matter’ can- 
not be, agreéd ` to arbitration ‘without a 


- Petition. . Accordingly, I reject the same. ` 
- There will Pe no order as to. cost.” 


_ Order accordingly; : 


ra) = 


sa 


z . GHOSE, J.. P 
> In“the Matter of Asiatic Oxygen Lia, 
Applicant- i i 
nice Coinpaniy -Application No, 267 of 
1970,” D/16-6-1971. `- 7 


Companies Act (1956), Section 113 
ij —'Obligation of the Company —-Sub- 
section (1). does not ‘provide for deli- 
very. of Certificates ‘of shares or deben- 
tures ‘oy ‘debénture . stocks, but only en- 
joins upon the Company‘ to have them 
ready’ for- delivery. The sub-section does 
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‘applicant. 


o 


Companies * Act, 1956. 
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not impose an obligation upon the Com- 
pany to deliver the shares etc. Thus it 
does not authorise a person applying for 
their delivery to have an order for ‘deli- 
very of the said shares under this sec- 
tion.. ATR 1952 SC 156 Rel., on. . 
es : ; (Para 8) 
Cases Referred: Chronological Paras 
(1952) AIR 1952 SC 156 (V 39) 
= 1952 Cri LJ. 836, W. H, King 

v, Republic of India 

ORDER:— This application has been 
made by Raigarh Trading ‘Co. 
against- Asiatic Oxygen Ltd. & ors., ; 
inter alia, delivery of 28,500 equity 
shares of Rs. 10/- each in’ the respon- 
dent Asiatic Oxygen: Ltd. (hereinafter 
referred to as the Company) belonging 
to the petitioner; in the alternative for 
issue of duplicate certificates for the 
aforesaid 28,500 equity shares of Rupees 
10/- each and delivery thereof to the 
This -application has’ been 
made on a Judge’s Summons dated 8th 
October, 1969 under- Section 113 of | the 


2: In this application Sürajinal 
Nagarmal, a partnership firm was given 
liberty to, intervene. The said firm has 
also filed Affidavit. There is- no -dis- 
pute. before me that . Raigarh Trading 
Co. Ltd:, the applicant is the`register- 
ed holder of the said 28 500 equity shares 
ef Rupees 10/- each in the Company. The 
snly dispute before me is as to whether 
the Company delivered: the said shares 
to the Petitioner. The Company alleges 
that the Company duly delivered the 
said shares to one Dinesh Chandra Sar- 
kar representing ‘the applicant, who in 
his turn delivered the said shares to M/s. 
Surajmal Nagarmal through Biswanath 
Deora as and by way of ‘pledge for the 
due repayment of loans granted by Su- 
rajmal Nagarmal to the Petitioner. On 
the nature of affidavit evidence it is 
difficult to come to any conclusion as 
to whether the. company delivered the 
said sbares to the applicant’ represented 
by the said Dinesh Chandra Sarkar who 
in its turn pledged the same with Su- 
tajmal Nagarmal. For deciding. the 
said fact this application has to be’ tri- 
ed in evidence. i 

3. But. in my ‘opinion, it is not 
necessary for me to try this application 
on evidence inasmuch as I am of the 
opinion that an application for delivery 
of ‘shares under Section 113 of the Com- 
panies Act, 1956 does not lie For that 
the Companies Act, 1956 provides . for 
no special remedy. A’ suit | has to be 
filed ‘for that. 


Section 113 of the Companies ‘Act 
reads ‘as follows:— bs 
(1) Every company - shall.. within 


three months after the allotment of any 
of its shares, debentures or. debenture 


In’ re Asiatic Oxygen Ltd. (Ghose J.) 


.person -entitled to have the 
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stock, and within two months after the 
application for the registration of the 
transfer of any such. shares, debentures 
or debenture stock,. complete and have 
ready .for delivery the. certificate, of all 
shares, the debentures, and the certifi- 
cates of all debenture stock allotted or 
transfered, unless the .conditions of issue 
of the shares; debentures or debenture i 
stock otherwise provide. 


. The -expression ‘transfer for the 
purpose of this sub-section, means a 
transfer duly stamped and otherwise 


valid, and does not include any transfer 
which the company is for any reason 
entitled to refuse to Tepsa and does 
not register. - 


(2) If default is made in complying 
with sub-section (1), the company. and 
every office of the ‘company who is in 
default, shall be ‘punishable with fine 
which may extend to five hundred rupees 
for every day during which- ‘the default 
continues, ; 


(3) If any. company on which a no- 
tice has been served requiring it to 
make good any default in complying 
with the provisions of sub-section (1), 
fails to. make good. the. default within 
ten days after the service of the notice, 
the Court may, on the application of the 
certificate 
er the debentures delivered to him, make 
an order‘ directing the company and any 
officer of the company to make good 
the default within such time as may be 
specified in the order; and any such 
order may provide. that all costs of 
and: incidental: to the application shall 
be borne by the company’ or by any off- 
cer .of the company responsible for the 
default.” é 


4. _ Sub-section (1) of the said 
Section imposes an obligation upon the 
company to have ready for delivery the 
certificates of all shares etc. within 
three months after the allotment of such 
shares or debentures or debenture stock 
or within two months after application 
for the registration of transfer of any 
such shares, debentures or - debenture 
stock in the absence of any conditions 
of issue of the shares, debentures .or de- 
benture stock to the contrary. Sub-sec~ 
tion (2)-of the said Section provides for 
levy of fine up. to the limit of Rupees 
500/- per day for the period during 
which the-company fails to comply with 
the provisions of sub-section (1).upon the 
company and every: officer of the com- 
pany. Sub-section (3) of the said Sec- 
tion: authorises “the person entitled to 
have ‘the certificates or the debentures 
delivered to him to apply to Court on 
the failure of. the Company.to make 
good the -default mentioned in -sub-sec- 
tion (1).within 10 days after the service 
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of a notice.upon the company . requiring 
the company to comply with -the - pro- 
visions. -of . sub-section :(1) of the -said 
Section .and make: good the default in 
regard thereto. Upon such application 
the Court ‘under sub-section (3).is- em-. 
- powered to make an-order’ directing the 


company or‘ any officer! of the company: 
to make good the -default within men 


time menkpned ip the torder. 


| Section “113 ‘of ‘the: PN A 


Act, Pa is ‘fn idéntical * ‘terms-as Section 
80 of. Tair English ` ‘Companies Act: -of 

e 
feme Court (Companies) (No. 2) 


which shall be made by, 


cations which. have to be made by. sum- 
mons. sub-rule. À) of. Rule 8 of: the said 


Rules enumerates - applications in ` regard. 


to ‘delivery. -of, certificates or debentures 
under Section 80- (3)- -of the Act. . Rule 


11 (a) of our Companies (Court) . Rules, 


` 1959 sets out the applications which ball 
be made by petition: Rule 1r: (b) - 

our Rules provides “that! all other- ne 
cations undér_ the Act OF. under* the- said 
Rules have; to be made-by ‘a: ` Judge’s 
atta in ithe manier, provided in the 


+ vir 4 7 
t ot eared 


Forra. ‘OF the summons- for mhi © 
applications under: the English :Rules was 


cited and -reliéd upon by::Mr:: S. B: Mu- 
kherjee. ` The.said: forms: appear in pages 
1093 and: 1094. = ‘Palmer’s ‘Company. Pre- 
17th: Edition.:: Mr. ` Mu- 
kherjee. ‘contends; thatthe. ‘words: “in, re- 


above, show that sub-section (3) of Sec- 


tion 80 of the -English Act and Section ` 


113° of our “Act „really ` ‘authorises a “pera 


Son entitled to ‘the. delivery of shares ‘or ` 
débentures to E for! delivery. of ‘the © 


same, 


on he: am aie: w ‘accent - ‘the’ 


said contention of- Mr. Mukherjee. `- -The 
‘words i “in .regard to delivery” in:. my 


view mean ‘for the purpose’of delivery’: . 
’  Sub-section: (1) .to Section 113 : imposes 


an obligation upon’ the company to:com-: 


plete:.and to have -ready pora very thë - 


_ certificates .of. shares, debentures or dé- 
benture-stocks~ ‘allotted: ‘of. transferred in 


the. circumstances. and within the time | 


‘mentioned above. The failure to do: so, 


as’ we have noted earlier, entails,- visit- ` 
ing with imposition of fine under’ sub-sec- 


tion (2).upon the company ‘or. any of the 
officer ‘of the .company : who -is liable. for 
such default. Sub-section-(3) of the said 
Section : empowers. the -Court to- 
an order: upon-the company or any. offi- 


cer. of- the’ company -only to make good - 
the default in. complying ' with the. provi- 


ı Biswanath Chatterjee v. A. K. Sarkar 


` pages 254-55). 


7 of the- Rules- of -the E 
of England ` ènumeratesi the ~ applications - 
motion. ‘Rule-8 . 
of the-said Rules.enumerates the appli- 


-8.' (1) does not impose an obligation upon 


“ig. ‘latoneelved ad ‘must fail. |. 


seat is dismissed. ..In .the. 
circumstances of this.case, I do riot, how: ee 


not inyolvi 


make. 


A. LCR. 


oe of sub-section. (1). to. the pait Sec: 
tion... 

8. The failure’ to: core with. the 
ved arabai of ‘sub-section (1) to ‘the’ 
said Section thus: shall -be visited. with 
penal consequences: In that view: of the 


where provides for delivery. of- the cer- 
tificates. of Share: or. „debentures: ọr--de- 
benture-stocks : but: only“ enjoins upon: the] _ 
company: to have’ the’ ne ready. for| - 
sai . The said ee In’ the.. sub- | 





an. extended - Ten the words. “toj ` 
haye them ‘ready: for. delivery. ” ` The şub- 


ae Company. ‘to’ deliver the. said” 
etc. 


. - In the. renia this “appli 
and 


facts: 
ever; make ‘any order- as to* costs: a 


10 i . Certified . “For: "Counsel 
against ` ‘respective; clients,- An tena 
orders stand vacated, . Operation of 


ae ‘order. ds saved. -for four wWêeks. 


ww PE ce od 


- Application: dismissed, _ 
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. SALIG -KUMAR DATTA, -J.- 
: Biswanath Chattérjee, ‘Appellant . v. 


‘Ajit Kumar: ‘Sarkar, Respondent ~. :’ 


-A E A: D. No," 359, of 1970; DIT: 
6-197 7 = 


< (A). Hoises and Rents — Weit Ben: 


gal Preizises Tenancy | Act (12° of 1956), 
Section 13°(1) (e) > ‘Nuisance or annoy- 


ance to neighbours. including landlord — ` 


Though systematic obstruction" by tenant 
to inspection © of pump. room. and | ‘water | 
reservoir would amount to nuisance, `a 
single’ instahce -of ' such - obstruction ` does 
not: amount to- acts of: Duisance or annoy- 
ance., | a nee: > (Para, E: 


` (B) T E “Procedure . 


‘question of fact — An 
issue which ‘ does .not: involve any `ques- 
tion“of fact ‘can ‘be raised’ in second api 
peal where a change. of. law has“ taken 
effect ‘after’ the decision in first ‘appeal 
and has been given retrospective , effect. — 
AIR 1966 SC 1024, Ref. : ‘(Para 11) 
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(C) Houses and Rents 
Tenancy Act (12 of 1956), 


‘gal Premises- 

Section 17 (1); (2) — ‘Application under; . 
sub-section (1), when can be treated as. 

one under sub-section (2). Where, against — 


the landlord’s case. ‘that : the tenant was 
a defaulter, the tenant in his application 
under Section 17. (1) made a. positive 


statement that all. rent from the time Of 


alleged defailt .had ‘been’ duly , deposited 
with the Rent. Controller and also. made 
an: . omnibus prayer for. further . orders, 
ina application ‘though purported. to. be 
under sub-section (1), it: ” would. ‘be, an 

application under. sub- section - (2): as there 
was dispute . implicit in. .the application 
and the tenant by.. his. ' omnibus - prayer 
would. be deemed to have impliedly. pray 
- ed for determination of. rent. (Case Jaw 
discüssed). _ (Para 13) 


Cases ‘Referred: . 


(1971) “15: Cal WN 372: = 1971 
an “CR a -Gunwantepl We 


tyanaray . 
Re ‘Cr R “No: 73340 of.. 1968," Df 
20-2-1967 (Cal), Smt.“ Parmeswati- a 
' Debi v. Nandalal:- 33 
C560); AIR .1966 ‘SC 1024: (V 53) 
-. : = 1966-2 SCR. 925, Krishnapa-..-" ^ 
` suba Rao:-v. Dattatraya Krishnaji` Sao 
(1960) 64-Cal WN a = ILR [°° 
(1958).2 Cal AT, DPU Press Moo 
Naraindas -“ +g 


eem 62 Cal: WN 830, -Taraknathi aap 
. Karuna: Kumar Chatterjee © 2,10 
|” Tapash. Chandra. Roy, for Appellant: 
N.-C. Chakraborty, -Asoke Guha, Prama- 


tha Chandra ‘Roy, Sitaram, Bhattachariee, ` 


Binoy . Bhushan - ‘Choudhury, ‘for. Pemon- 
pent S . 


fenant’s appeal. ‘against’ a-conturrent’ judg- 
ment, decreeihg: plaintiffs “Buit. for’ re~ 
covery’ of: . possession, - The 


mises No: 11-D, Monoharpukur Road ‘and 
the ‘defendant 'had` been- a: tenant’ under 
him in respect of Suit No. 1’ ‘in’ the 
ground’ floor thereof at a rental of Rs. 


75/-:per month atid pump charge of Rs. . 


5/- per month, the’ tenancy ‘being. accord- 
ing to English Calendar “month. The 
defendant .became defaulter- in payment 
of rent from November. 1966 as alleged’ 
deposits ‘with the. Rent. Controller were 
invalid. It _.was alleged, 
defendant was guilty “of conduct which 
‘was „a nuisance ‘or annoyance- to neigh- 
bours including the Jandlord-as he forcib: 
ly. prevented .Jandlord’s. men from using 
a passage. leading to. the.. ‘pump room: and 

g-the reservoir of - water which 
aed “water to seven flats. of the 
said. premises'and if the pump and: motor 
were damaged supply of -water to: tenants 
would be curtailed. It. was alleged :that 
the: - tenancy. was duly..determinined ` by 


"Chronological . Paras 


JUDGMENT:— This sis defendant: 


plaintiffs 
. case is that he-is the’ owner of pre-- 


-that,. -the - 
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a notice. to quit. but as. the defendant 
failed to vacate, the suit was instituted 
praying a decree for recovery of posses- 
sion on: eviction. of the, defendant there- 


from.: ‘on -the aforesaid grounds.. 


© 2) ‘The suit was contested by the 
defendant, who -filed “written ‘statement 
denying all. material allegations in the 
plaint. It was stated ‘that ‘he was not 
a-defailter in payment -of rent “as rent 
for November, 1966 was deposited with 
the “Rent Controller: as the landlord’ re- 
fused’ to accept rent: and rent thereafter 


. was ‘duly deposited with the Rent Con- 


troller. . As‘ to the pasSdge leading ‘to 


_ the’ pump’ room, it was stated that the 


said passage was- within his’ tenancy and 
it:-was, also denied that. he was guilty 
of any.- conduct: which would amount to 
nuisance. or annoyance as alleged.. An 
additional, written statement was.filed by 
the defendant .and’it. was stated -that rent 
was -tendered every, month: to the land- 
lord. and, on his refusal it was being 
deposited. .with the Rent Controller and 
as..guch he was not a defaulter. In: those 
circumstances. it- was submitted that the 
sult, — be. dismissed. ae 


“The - suit was tried in Sente 
before: the lene: Munsif, who held that 
the notice determining: the: tenancy was 
valid and: legal -and was duly ‘served. ` It 
was ‘further - held that the passage lead- 


.:. Ing’ to:'the pump'room was: not a part 


of the’:deféndant’s ténarcy and it -was 
unthinkable ‘that:.it could be used only 
on: permission: of ‘the defendant as claim- 
ed: It was” found that - the defendant 
‘was guilty of causing nuisance or annoy- 
ance to ‘the laùdlòrd and inmates ‘of: the 
house:. ‘The’ learned’ Munsif further found 
that ‘there was ‘no’ evidencé to indicate 
that ‘the landlord refused’: any. Money 
Order -in respect of rent -temitted-to him 
The rent for October, 1966 was sent by 
Money Order which ‘was duly, accepted 
but as. far as rent for November, 1966 
the story . of tender by .the tenant . Was 
a. myth. Accordingly it was held that 
the tenant was. á. defaulter from’ Novem- 
bër, 1966: . In ‘those, circumstances the 
suit Was, decreed for recovery of posses- 
sion `. as -also for ..mesne profits from 
Nov.,..1968 to` be ascertained in. a’ pro- 
per. proceeding under Order 20, Rule 12 


of they, Code’ of” Civil ” Procedure. a 


ey oe “An.” appeal . ‘was preferred 
i auainet ‘the: "said decision .- by the 
tenant ` and- a ee held -by 
the “appellate ` ‘in concur- 


rence” “with :: es tisk ‘court, that ‘the 
plaintiff .was: never. unwilling to receive - 
rent. as: would also appear’ from ~Ext:.7 
and’ other letters. The defendant?s story 
of tender was.thus a “simple falsehood” 


. and, the deposits:with the Rent Control- 


ler were invalid... The defendant -accord- 
ingly ‘was ‘held.-to- be. a defaulter. As 
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to the other grounds: of ‘eviction it was 
held’ that the passage was-not included 
within the tenancy of the defendant and 
the defendant often’ obstructed- the -work 
- of inspecting::the reservoir through «the 
said passage.. P. W.- 
gineer, who inspected the reservoir,. stat- 
ed. that if the water. level fell and the 
pump... was -operated -then the entire 
machinery: would be burnt-out. 
pellate..court -held that, the- defendant 
was prone. to give. obstruction and -such 


systematic. obstruction : amounted - to .nui- ` 


sance or annoyance. “In that view the 
appeal was and the trial court’s 
order. was affirmed. The present appeal 
- Ès, „against the said. decision. ~ 


5. °° Mr. ‘Tapash ‘Chahdra Roy, 


learned’ - Advocate: appéating for `-the 


defendant; - challenged thé: findings of the ~ 
Courts below. as -to the ‘acts of nuisance ` 
and annoyance by the tenant-defendant. 


He reférred to the. evidénce: of P. W. 1 
according’ to’ whom the obstruction’ to 
the inspection of the pump. ‘foom and re> 
servoir was ‘done’ in ‘October, 1966 ond 
it is to be ‘remembered - that the“ 

was instituted on -7th November, ` oe 
There is no oral. evidence that: there was 
such - ohetrurton on. earlier ‘occasions. .and 
according to Mr.. Roy there was no;mate- 
rial for the, appellate court for its find- 
ings that. there was systematic obstruc- 
tion by: the -tenant -which , was: accepted 
as. causing annoyance and. nuisance. „Mr. 
Chakraborty. the:-learned Advocate ` for 
the respondent referred: me to the cor- 
respondence wherein the landlord has re- 
ferred. to systematic obstruction’ to ins- 
pection of pump. room and __ reservoir. 
Mr, Chakraborty, contended -that“the find- 


Ings, are based-on materials on record’ 
and being: finding of. fact - cannot’ „be 


challenged: jn, second „appeal... 


en ole ` Clause (e) , of ap eon a 
ef Section-13 of the West Bengal Pré- 
mises Tenancy Act, 1956. ‘sets out - the 
conduct: of the tenant’ or person. resid- 
ing’ in the premises’. w. ‘is ‘a nuisance 
or’. annoyance to neighbours including the 
landlord is a ground ‘for’ eviction ‘of 
tenant from: the premises ‘uhder “his” te- 
nancy.’ Annoyatice' or ‘nuisance. has not 
been defined in: the: Act: and accordingly 


it has to ‘be understood) in’ thé normal — 
connotation -according to plain: and: sober 


notions of ‘living. : According “to “judicial 


decisions.: nuisance -“is..anything ‘which - 


interferes. -with:.the normal comforts: of 
human life or endangers: the -health and 
safety. of the neighbour -while. annoyance 
is wider and, covers anything’ which -rea- 
sonably troubles. or disturbs the... mind 
or pleasure not of.4 fanciful or ‘skilled 
person but of an ordinary. sensible- per- 
son; ‘though it may. not amount to phy- 
sical] -detriment -or- discomfort: It-is not 
possible. to. lay down iany.-rule- of law 


1. the plaintiff's en- 


„The ap- ` 


the ; 


ALR 


applicable: to every. čase as it will be 
at ‘all times a question of fact-with re-. 
ference to -the surrounding ‘cireumstan= 

T.. ‘Undoubtedly: in’ the: facie! Of the 
present’ case, systematic obstruction. ‘by 
the tenant to inspection of pump room’ 
and resérvoir, -~ would amount: both - to 
nuisance and annoyance. On. the 
hand: it ‘will interfere with the normal 
‘comforts’ of. neighbours’ ‘by way of sus: 
pension or diminution of ‘water supply, 
endangering even their health ‘and com- 
fort. On the other’ hand it will disturb 
the mind of ‘the landlord’ and ‘other in- 
mates-of -the premises, ‘with the pros- 
pect ‘of. “their discomfort and possible 
damage. or: löss - that may thereby “be 
caused: “This position has‘not’ been deni- 
ed, as he could not, by Mr. ‘Roy. ` 


8. - “The real question for ‘determi: . 
nation ` “Is whether there has been such 
systematic obstruction to’ the inspection 
of the pump room and reservoir. by: the _ 
tenant. © The. landlord admittedly did not 


accompany. his:*enginéer ‘in’ such- cae 


tion and the engineer, whois P. :W.. 

had complained that there: ‘had -been : “ad. 
instance.-of such obstruction in’ October. 
1968 and prior. to :that he inspected’ the 


‘pump room and reservoir.. The ` same 


fact was deposed. toby P. W. 3 and:apart. 
from this instance’ of obstruction, there 
is no evidence of any „other - ‘obstruction, 
except what. is contained ° in Ext. <7 (bh), 
a letter which, in absence ‘of. evidence 
in support by thë- persons who, ‘usually 


-carried the`inspection,. ‘Cannot be accept- 


edas proving thè systematic obstructions. 


-A ‘single itistance: ‘of: such ‘obstruction “in 


October, 1968, in absence of — evidence’ 
of any prior. ‘obstruction, : cannot, in my 
opinion, ..be,.accepted:-for holding the te- 
nant guilty of -acts-~of, “annoyance or nui- 


‘gance- to neighbours including. the -land- 


lord. : The landlord is not . accordingly 
entitled. to a. Te aa this ground. 

may. be mentioned that the finding . a 
the passage to the ‘pump, room as not 
appertaining: to the- „defendant's tenancy 
are findings -of fact and cannot be -chal- - 
lenged and in. fact has’ not been.. chal- 
lepped by. Mr. Roy = oc oe K 


.9.-' «The next’ “quéstion ‘to be con- 
sidered is whether- ‘the ‘defendant’ is a 
defaulter from ‘November, 1966. This is 
undoubtedly a finding of fact’ and cannot 
be ‘assailed “in second appeal. “But: Mr. 
Roy has taker: some. additional: grounds 
in view of thé-change-of law that Has 
taken place in ‘the meantime.” Sec. 17 (4) 
as it was at-the thme of the institution 
of suit is to’ the following: effect- > * 


> STR a- tenant qriakés deposit. or. pay- 
ment as required. by . sub-section {1}, -or 
sub-séction -,(2) no decree.or order. for _ 
delivery of: possession of ‘the premises to 


one ~ 


1972 
the landlord on the ground of default in 
payment of rent by the tenant shall: be 
made by the Court but the Court rats 
‘allow. such costs as’ it may deem : ‘fit: to 
the’ landlord: - 


a Provided ; that a- tenant shall not be 
entitled to any relief under ‘this sub- 
section if he has made default in pay- 
ment of rent for four months within, a 
period of twelve months.” 


10. - By the West Bengal Premises 
Tenancy (Amendment) Act. 1969 publi- 
lished in Calcutta Gazette. of 31st 
October, - 1969, which. was .deemed 
to have come -into force on August- 26, 
1968 (Act 4 of 1968), ‘a new proviso as 
set out - hereunder was. substituted -in 
place of-the above proviso— , 


“Provided that a tenant shall “iot 
be entitled tò any relief under: this- 'sùb- 
section, if, having- obtained such relief 
oncé in respect of the premises;- he has 
again made: default in ‘the payment of 
rent for ‘four. months within a periód of 
f -twelve months.” . 


Further in. EA. (4),. in anek 
of words “sub-section (2) or sub-section 
(2-A)” were ‘substituted. After ‘the 
amendment, a default for four months 
, or more. would, thus be curable on com- 
pliance of ‘the provisions of sub-sections 
g (2) ahd (2-A) of Section 17 of the 

‘as the said amendments were made 
Allab to pending suits including ap- 
peals. Mr. Roy drew my attention to 

an application filed. on December 9, 1968 
by the defendant in the: suit within the 
time prescribed in which it was stated 
that the -defendant.had deposited rent 
upto.. November, 1968 and the -rent--was 
‘now” payable from. December 1968 - to- 
gether with the pump charges. In:these 
circumstances it was prayed that the court 
would .be pleased to pass’ an order for 
permission to deposit the monthly: rent 
from December 1968 onwards in’ this 
Court and there was further’ -prayer ` to 
the effect that the Court may “pass ‘such 
other or further order or orders as” your 
honour ‘may deem fit’and proper.” ‘This 


application was disposed of ex parte and. 


such ‘permission was: given and the 
amount equivalent ‘to. rent from ‘Decem- 
ber 1968 onwards was being deposited in 
the ‘suit. '-Mr. Roy. ‘contended that. -the 
said application though ‘filed. under Sec- 
tion 17 (1) of the Act -as stated “in ‘its 
title -should --have `been .treatéd’ as one 
' under Section 17 (2) of-the- Act” snd ‘dis- 
posed: of in accordance with law. In 
support ' of this .contention . reliance -was 
placed opn: the decision in Gunwantrai v. 


Satyanarayan,. (1971) 75. Cal. WN. 372-in ` 


which this Court considered. the tests ‘by 
which an-application though purported 
to have- been-made under Section I7 (1), 
could. be treated as -one under.. 'Sec- 
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tion 17 (2): According to Mr. Roy -the 

tests laid down. in the said decision were 
satisfied: in- this instant case. It was 
accordingly contended that- if the appli- 


.cation, is -treated as one under Section 


17 -(2),:the trial court would have- deter-. 
mined the amount of rent to be deposit- 
ed: in ‘court or: paid to the landlord fix- 
ing the time within which the amount 
should be. deposited or paid. so that 
the defaults if any, could be cured and 
the tenant could be -entitled to - relief 
against’ a decree for possession. Mr. 
Chakraborty ‘has disputed the above con- 
tention firstly because according to him 
there was: nowhere in the four corners 
of the’ petition any dispute -as to the 
amount of rent payable, which was a 
sine ‘qua non. of an application under 
Section 17 (2)' and the same -view was 
taken in ‘the ‘decision’ stated above. Mr, 
Chakraborty further contended that the 
dispute to be raised must be a bona fide 
dispute. while in the present case even 
in the. additional written statement the 
tenant made a statement that he ten- 
dered rent every month prior to deposit 
with the “Rent Controller. This case of 
tender’ was found by the courts below 
to be a myth and there was really no 
bona fide. dispute -in this respect.’ Reli- 
ance .was placed in the decision of Tarak 
Nath -v. Lt. Col. Karuna Kumar Chat- 
terjee, -(1958). 62 Cal WN 830 at p. 836, 
where it was.-held that only bona fide 
dispute come ‘under. Section’ 17 (2) and 
mere: raising a dispute will not attract 
the provisions of the section. -Reliance 
was also placed in Gi P. Press v. Narain- 
das, (1960) 64 Cal WN 157 at p. 161 in 
support.” Mr. Chakraborty ‘further con- 


- tended. that issue ‘now raised would’ be 


a .mixed ` question -of law -and fact, and 
not taken in.the courts below, and can- 
not be taken*‘for the- first -time in this 
court:and he referred me -to ‘the deci- 
sion in Krishnapasuba v. Dattartraya Kri- 
‘shnaji, AIR.1966 SC 1024 which support- 
ed the above: contention. > 


We -In view of the bene of law 
which, has taken effect after’ the decision 
of the lower appellate Court and has 
been given- retrospective effect, an issue 
when it does not-involve any question of 
fact,-may in-any event be taken even 
for the first time-in this- Court. Th 


. point for my -consideration is whether 


the application filed.on December 9, 1968 
could. be. taken asan application under 
Section 17 (2). Mr. ‘Chakraborty contend- 
ed.that..there was:-no dispute involved 
or ‘raised -in! ‘the application and such 
dispute, as I have already stated- even 


if it was there, was not according to 


the plaintiff; bona fide. As :to -the bona 
fides-‘of the dispute, .it appears from writ 
‘ten statement that the defendant. claim- 
ed that he. was not.a defaulter-as alleg: 
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ed.in the -plaint in view..of the deposits 
of rent made by him, with the Rent 
Controller which according to. the plain- 
tiff were illegal deposits.. There -can 
thus..be no .doubt. that the. defendant by 
his denial in the said, japplication “ that 
he-was not a defaulter- 'yaised a dispute 
on the question of default. It - appears 
also that such- dispute. was bona fide as 
in .view. of the deposits;made with, the 
Rent Controller ..of which’: there. is no 


, the defendant’s:case was that 


he. was not a defaulter ‘while. according 
to, the -plaintiff such :deposits were! -in- 
valid in lew... -The defendant tried- to 
validate the deposits by a- story of prior 
tender which was disbelieved: by. the 
Courts. -But that story ,-related ,to- the 
question of validity -of- deposit | and not 
to the deposits: themselves which accord; 
ing to the.defendant would disprove. the 
plaintiff's -case. of- default and .-would 
also require., consideration: in -determin- 
ing the amount to be-deposited: in court 
or pad to the plaintiff by- the. defendant. 


12: -As to the point, whether the’ 


petition “should: be treated as. -one under 
Section 17 (2), it. is necessary , -to efer to 
some ma of f ‘this | 


; . In Sut, A Debi. v. 
Nangaiat C. 3340 of 1966,-D/-20-2-67 
© (Cal), it was E that though’ the. peti- 
tion in the; Said. proceedings: : .was. a 
ed to ‘be one:‘under Section 17 (1) ` 
ing for ' ‘permission to., deposit at a 
. rate of rent paidi. it. .was in. substance 
one: under Section 17 (2). ‘Further even 
though in the petition it..was not: stated 
that there was' any. jute, as- a: mat- 
ter of fact there ‘was. a | dispùte, asac- 
cording to:‘the.. 
were to be..made at the rate: of ‘Rupees 
950/- ‘per month,. while .a¢cording ‘to the 
plaintiff-the rate;was Rs. 550/- per month: 
Further .there::-was: thé omnibus : prayer 
of the nature, referred:;to in the’ case of 
Gunwantrai (1971)'.75' Cal. WN. 372... ‘The 
Court held that the application was in- 
_ tended to be 
‘and the™.petition contained prayer for a 
‘direction from court :'regarding ‘the 
amount payable andthe inal. court should 
have treated it as such. In Gunwantrai’s 
case, the court did« not ‘accept : the ap- 
plication as being» in substance one un- 
der Section: 17.:(2), as -the ‘said applica- 
‘tion was merely one’ for deposit -and 
there was no’ omnibus’ prayer’ ‘to the court 
- for. passing’ such. other on. er orders 


as. would be ‘deemed fit land „proper. In 


the present- case against the. background 
of the plaint case that the defendant -was 
a-defaulter, there was a‘ positive -state- 


./ment that. all. rent from November, 1966 © 


had been duly- deposited | with’ the” Rent 
Controller. ‘There ‘was: thus’ a dispute 
implicit’ inthe said application. which was 
traised -by- bie defendant and: by the: "om 


Rajputana Trading. Co. v. 


9, 1968. treating it. 


dufendant the- deposits - 


‘one under Section 17 (2). -Section 21 .. 


‘Section 21). (X-Ref ~~ ‘Section 22), 


Iswarsingh - A.I. R. 
nibus prayer the defendant. impliedl 
prayed for determining the amount of 
rent payable as was pointed ‘out. in. ~ the 
said.decision. The trial court accordingly: 
erred in not passing appropriate orders 
on the -said application before passing a 
decree on ground . ‘of! default and -the ap- 
pellate court also erred in; confirming the 
said decree which" thus cannot be. sus- 

14. In ‘the result, ` ; appeal 
succeeds ‘and is` allowed ou any ` 
order as to-costs”"in this Court.. The - 
judgments and decrees of the ‘courts be- - 
low are set aside. The case is -now 
sent back tothe trial court -for disposal 
of the ‘suit. in “accordance with: law, 
taking ‘into consideration’ the ground `of 
default now available to-the plaintiff, in 
view of my decision that on the’ other 






ground relating to-nuisance and annoy- 


ance- the plaintiff is. entitled to no relief. 
The trial. court will first take up the ap- 
plication filed by fhe defendant on Dec, 
one- under sub- 
on (2) of Section 1 17 of the Act and 

will dispose of the said application as 


. also the suit in’ accordance with ‘the pro- 


visions ‘of: sub-sections: (3) ‘end a of: Sec- 
tion 17 of the Act- 

“ 15.’ Let the. “matter be: “disposed ‘of 
as expeditiously as. possible and: let. the 
records be sent — at once. '-: : 


AADRRAE, allow 


$ at ~ 
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Section 17,.(1) — Period :’,of, limitation. 
for deposit under Section 17 (1) will. not 
be extended by ‘operation . either. of 
or. Section `. 22. Ref :— 


col er 1 rst 


(Para . 9 
i wy Houses- and Rents... — West Ben- 
eat Premises Tenancy ; Act ae of -1956), 


means actual . :P 
with money - - physically: and the princi- 
ple of tender as..contemplated by law 
of: contract: is noti applicable‘.to. _and in- 
nancies in the word “payment”. at 

. (Para 8) 
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ORDER :— ` This Is. -an ana I i 


inter .alia, for,‘ reconsideration of an 
order passed by me .on.. August 26, 
1970 under Section 17 (3) of .the -West 
Beng Premises ‘Tenancy - Act, 1956, 
hereinafter referred to as the Act . dirs 
ecting ‘the. striking out of the: ‘defence 


of the. petitioner so far as. every, An 


the possession of. the. premises in 
‘was concerned. The:'said order ‘was 
passed by..me under Section 17.: (3). of 
the: West Bengal : Premises - Tenancy 
Act, 1956 ‘on the ground that. the: defen- 
dant had failed to pay the landlord or 


deposit either in Court or with. the 


Rent Controller an ¿amount ‘ equivalent 
- to the rent in respect’ of the six tenan- 
cles mentioned“ in the . ‘plaint for — the 
month of May. 1969, that. is, a. ‘period 
after the institution | of the’ suit, . 


“2, On ‘March .-6, 1969, the’ 
was filed by the plaintiff. against the 
defendants for recovery o “possession 
of the premises-in suit: which were 
the. subject-matter of - six different 
tenancies. The Writ’ of Summons “wes 
served on the - defendants on April 7, 
1969: The defendants entered: aka 
rance ‘and filed written ‘statement 
or about May'5, 1969: On’ February 28. 
1969 an` ‘application was made: by.” “the 
plaintiff “in ‘this’ suit, inter- alia, ` 
striking out the defence .of the deter 
dants so’ far as the recovery ‘of posses- 
gion’ -was concerned on‘ grounds of. vari- 
ous defaults made in payment or depo- 
sit -of rent mentioned in the: petition fil- 
ed in the said proceeding.. After hear- 
‘ing: the said: application. I -held that the 
defendant No. -2. had ..defaulted: in? pay- 
=“ or depositing an: amount. equivalent 
rent- in-i. respect : ~of: the .tenanciés 


- for the month of May: ‘1969. 


sult - 


o Rajputana. Trading Co:. v. Tawarsingh (8. C. Ghose J.) [Pre 1-4] Cal. 57 


which- are the subject-matter of aes bass 
at 
view of the. matter, I directed the de- 
fence. so far: as recovery of possession 
-was concerned in the suit to. be struck 
out as mentioned ‘earlier. This applica- 
tion, is made in the-inherent jurisdic- 
tion of this Court to reconsider and re- 
call the ‘said order and rehear. the said 
application - ‘on merit. ` 
The deferidant No. 2 who is 
the Petite in ‘the instant application 
allegés that In fact there was no default 
in payment or deposit of rent in accord- 


an oD 
“’-" ance with: the provisions of the statute 


in respect of the said tenancles for the. 
month of May, 1969. The petitioner has 
stated that the petitioner through one 

dial’ Das on’ or about June 10, 1969 
tendered, to the -landlord through one of 
its Directors, Durga Prosad. More a total 
sum of Rs. 537.28 p. In respect of the 
‘six tenancles-.of the defendant at pre 
mises No. 97, Vivekananda Rgad, Cal- 
cutta “on. account of rent. angie amount 
calculated” at the rate of .-rent for the 


sub- -paragraph @ of; paragraph.13 of 
Tio. ‘petition in the instant application. 

In. sub-paragraph (ii) of the said para- 
graph it is stated. “upon such. refusal to 
accept. the rent so tendered” Mr.. Das 
went to the Beadon Street. Post Office 


_and remitted the said total sum of Rs. 


537.28 a by Money Order to the land- 
ord, -, és 

. & ` The post’ ~Gffice obviously as the 
aperit of ‘the petitioner duly tendered 
the said: sums to the landlord. On June 
12, 1969 - the landlord “refused to`. accept 
the said ‘sums ‘so ‘tendered. The ` peti- 


` tioner received back ‘the-- ‘Money Order 


In réspect of the said six’ tenancies on 
June 16 ard 17, 1969.: On~-June 20, 
1969, the said sum’ of Rs: 537.28 P. in 
respect: of the said six’ tenancies ‘were 
seed deposited with: the Rent Controller 

in accordarice with the ‘provisions of 
the West Bengal Premises Tenancy Act, 
1956.. Mr. Bhabra ‘submitted that “the 
gaid sum of. ‘Rs. 537.28 P. was tendered 
to Durga Prosad “More as the Director 
of.the landlord ‘and was: wrongfully 
refused to: be accepted: ‘by the said Durga 
Prosad. ‘More’: as such- landlord. Thus 
there -was payment : of the said sum‘ to 
the landlord as.‘ ‘contemplated by | Sec- 
tion .17° (1) of the ‘West Bengal Premises 
. Tenancy: -Act,-1956. -Secondly, Mr. Bha- 
bra submitted that even if. the said ten- 
der“be deemed not to ‘be payment to the 
landlord: as:.contemplated -by Section 17 
(1) -ofsaid Act; the said sums were de- 
posited “within the tittie mentioned in 
proviso to Section 22:(1) - of. the -said 
Act., “According cto.: Mr: Bhabra, the 
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petitioner had'15 days under. proviso 
to sub-section (1) of- Section 22 of the 
said Act to. deposit thé .money with ‘the 
` Rent .-Controller from ‘the respective 
dates ‘when he had Ceaser ay pack the 
Money Order remitted.. by him. 


5. It is to be noticeä ` ihat Sec-. 
tion 17 (LY of the’ Act ‘contemplates. pay- 
ment to the landlord or deposit in Court 
or with the Rent Controller; it does. not 
mention the .word “tender”. Section 38 
of the Indian ‘Contract ‘Act . ‘enunciates 
the law of tender in India’ Section 38 
of .the Indian Contract Act. is set _ out 
hereunder:— , 

“38. Where a es has made - „an 

offer or performance to, the promisee, 
and the offer has not been accepted, the 
promisor -is -not ‘responsible -for non- 
performance, nor does' he thereby ‘Jose 
his rights under - the -contract. , : 


Every such. offer. . ‘must fulfil. ‘the 


following ,conditions: , 

(1) It must: be uinconditiorial. 

(2) It must be made at a proper 
time and place, and under such cir- 
cumstances that the person. to whom it 
is made_ may have a reasonable oppor- 


tunity of ‘ascertaining | that the person . 


by whom it is-made is: able and willing 
there and’ then, to -do:-the “whole of 
what heis, bound by his -promise to ‘do, 

(3) If the offer is an- offer to deli: 
ver anything”to the promisee, the pfo- 
misee must -have a reasonable: opportu- 
nity. of ‘seeing “that the thing offered" is 
the thing. which the promisor is bound 
‘by. his promise tọ, deliver. 


s. An offer .tó one. Ok. ` several “joint 
promisees has the | same - legal. conse- 
quencés .as an offer to all. of them.” 

Jt is clear, therefore, from.-the said sec- 
` tion that. it discharges:'a promisor ‘from 
performing.:his promise, and ` keeps in- 
tact his rights. under the’ contract where 
the promisor offers to. perform uncondi- 
tionally the promise to the promisee ‘and 
is prevented. by. him from doing. so. 
According to,. Mr.- Bhabra ‘aS soon. as 
the tenant tendered the’ rent ‘to. the 
landlord as stated -in paragraph 13 (i) 
Of the petition herein. and such rent 
was refused: to be accepted by the’ land- 
lord, the tenant was absolved from.. all 
abilities -Or ‘obligations. under: Section 
17.:(1) of -the said. Act. .-Mr. .Bhabra.. Te 
lied on the case of, Jagat Tarini Dasi v. 
Nabagopal Chaki,. (190%) 5 Çal LJ- 270, 
wherein. it was held: as follows : — 


“Now it ds well - settled. that ` while 


a tender does not ‘extinguish the in-' 


debtedness, a -valid ‘tender ‘which. is kept 
good: stops the running ‘of ‘interest after 
the tender; : see Gyles v. Hall, (1726:2 
P. Wms. 378); Wallace "Vv. McOnnell, 
1839-13 Peters a 136) and Bissel v. 
Heyward,-‘(1877-6 (US) -.580). *-It 


Rajputana Trading.-Co. v. Iswarsingh (S. C: Ghose J.) 


-down,.-that even if it was- 


_ tender which’ is kept -good ‘stops 


A.L Ee 


was argued, however, that this rulé is 
not applicable to. cases under the Ben- 
gal Tenancy Act, and that in” order 
to stop interest, -a tenant . must. prove, 
that after improper:refusal of a tender ` 
validly made, he deposited: the - amount 
due in Court under the provisions ‘of 
Section 61 of- the Bengal Tenancy Act, 


In .support of this position, reliance 
was placed upon the ‘ ‘decision of . ‘this 
Court in Rangit Singha v. _Bhagabutty 
Charan, (1900-7 Cal WN 720). It may 
be conceded, that there are ` observa- 


. tions in that. judgment . which lend some 


apparént support to the contention of 
the respondent; but upon closer exami- 
nation. of the facts of the case, which 
we have ascertained’ from the- records, 
it appears to.’ be clearly distinguishable. 
There it was ‘alleged ‘that rent had’ been 
tendered and: improperly ~ refused,. and 
upon this basis alone, it’ was contended 
that interest -.would cease .to. accrue 
from the daté of.the tender. There was 
not the ‘femotest suggestion, nor ‘any 
ane whatever, that the tender had 
een -kept good. ` Under these:: circum- 
stances, ‘the learned Judges .held that 
the tenant: could not successfully claim 
to: be -relieved' of bis. - liability. to pay 
interest, unless he proved .a deposit 
under Section 61 of the Bengal.‘Tenancy 
Act. ` The: learned: Judges’ did not lay 
established, 
that not only had a valid tender’ been 
made, but’ also that it had been kept 
good, the tenant: would continue to- be 
liable for interest until such time ashe 
could: make a.deposit under Section. 61 
of the Act. In the first place, such. a 
view would be totally opposed to the © 
well established. principle, that a valid 
‘the 

g of interèst. (See the, judg- 
ment of Wilde,. C. J. in Dixon v. Clark, 
(1848-5 CB: 365). `. The principle of the 
plea of tender is, to use the. language of 
Mr. Justice ‘Clifford: “in Colby v.. Reed, 
(1878-9 ‘Otto (US). 560) that. the . defen- 
dant has’ always been ‘ready to. perform 
the contract, and that. he “did .pérform-. 
it as far as he was- able, by tendering 
the requisite money,. the plaintiff. hini- 
self having prévented `. a complete per > 
formance’ by his .refùsal ` to accept.. the 
tender (Sée’ also Bullen ‘and. Leake on 
Precedents: of Pleadings, ‘3rd Ed: . p.” 693). 
That principle is substantially. embodied 
in Section’ 38 ‘of the. Indian © Contract 


.Act, and was; recognised by the. Judicial 


Committee in, Buta v., Municipal. Com- 
PE of Lahore, , (1900 TLR 29 Cal 854). ” 


: Mr. Bhabra~. also cited (1913) 
18 tnd Cas 442 . (Cal) which: follows the 
aforesaid decision. in .(1907). 5-Cal LJ: 270. 
Mr. Bhabra then’ cited ‘the .case of Gopal 
Banerjee:v.. Manindra Nath- Dey, (1966) 
70-Cal. WN..864 and contended that. the 
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penal consequence visiting upon a de- 
fault in payment or deposit of rent or 
money equivalent to rent in terms of 
Section 17 (1) of: the said Act should 
be construed strictly and where there 
is any doubt as to whether the default 
has taken place or not the section 
should be construed in favour of the 
tenant for whose benefit the said West 
Bengal Premises Tenancy Act was en- 
acted. Thus in the instant case a libe- 
ral construction should be given to the 
word ‘pay’ in Section 17 (1) and where 
there has been a valid tender by the 
tenant the same should-be held to have 
satisfied the requirements of payment 
contemplated by the said section. 

T7. Mr. Kapoor on the other hand 
contended that tender of rent to be ef- 
fective and binding must be followed 
by deposit either in Court or with the 
Rent Controller in strict compliance 
with the provision of Section 17 (1): of 
the Act to enable the tenant to get the 
benefit of Section 17 (4) of the said Act. 
Mr. Kapoor relied on the case of Dina- 
nath Mondal v, Fatik Chand Seal, (1966) 
70 Cal WN 1086. Mr. Kapoor further con- 
tended that Sections 21 and 22 of the 
said Act are not applicable to cases of 
deposit with the Rent Controller under 
Section 17 (1) of the said Act and thus 
rent or amount equivalent to rent if 
deposited with the Rent Controller has 
to be deposited within 15th of ‘the 
month following that for which rent 
was deposited in accordance with the 
provision of Section 17 (1): of the said 
Act. Mr. Kapoor relied on the Special 
Bench case of Siddheshwar v. Prokash, 
68 Cal WN 30 = (AIR 1964 Cal 105) 
(SB). In order to appreciate the con- 
tentions of Mr. Kapoor on, this point 
the relevant portions of Sections 21 and 
22 of the said Act are set out here- 
under :— 

"21. Deposit of rent by the tenant— 
(1) Where the landlord does not accept 
any rent tendered by the tenant with- 
in the time referred to in Section 4 or 
where there is a bona fide doubt as to 
the person or persons to whom the 
rent is payable, the tenant may deposit 
such rent with the Controller in the 
prescribed manner. 

(Provided that where any rent is 
remitted by the tenant to the landlord 
by postal money. order, the date of 
issue of the postal money order shall 
for the purposes of this-sub-section, be 
deemed to be the ‘date of tender of such 
rent by the tenant to the landlord.) 

(2) The deposit shall be accompani- 
ed by an application supported by an 
affidavit by the tenant stating— 

(a) the premises for .which the rent 
is deposited with the description suff- 
cient for identifying the premises: . 


_the postal 
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(b) the period for which the 
is deposited; 

(c) the mame and address of the 
landlord, -.or the person or persons 
claiming to be entitled to such rent; 

(d) the reasons and circumstances 
for the application for deposit of the 
rent; 

Provided that in the case of depo- 
sits of rent for successive months dur- 
ing any continuous period, no affidavit 


rent 


in support of application shall be re- 
quired- after the first deposit if the 
reasons and circumstances which led 


the tenant to make the first deposit re- 
main the same. 

22. Time-limit for making deposit 
and consequence of incorrect particu- 
lars in application for deposit— 

(1) No rent deposited under Section 
21 shall be considered to have been 
validly deposited under that section 
for purposes of clause (i) of sub-section 
(1) of Section 13, unless deposited with 
fifteen days of the time fixed by the 
contract in writing for payment of the 
rent or, in the absence of such contract 
in writing, unless deposited within the 
last day of the month following that for 
which the rent was payable. 

Provided that -where any rent re- 
mitted to the landlord by postal money 
order within the time referred to in 
Section 4 is returned to the tenant by 
authorities as undelivered 
either on account of the landlord hav- 
ing refused to accept payment thereof 
or for any other cause such rent may 
also be validly deposited for the pur- 
poses of the said clause within 15 days 
from the date on which it is so return- 
ed to the tenant. 

(2) No ‘such deposit shall be’ consi- 
dered to have been validly made for 
the purposes of the said clause if the 
tenant wilfully or negligently makes 
any false statement in application 
for depositing the rent, unless the 
landlord has withdrawn the amount 
deposited before the date of institution 
of a.suit or proceeding for recovery of 
possession of the premises from the 
tenant. 

. (3) If the rent is deposited within 
the time mentioned in sub-section (1), 
and does not cease to be a valid deposit 
for the reason mentioned in sub-section 
(2), the deposit shall constitute pay- 
ment of rent to the landlord as if the 
amount deposited has been valid legal 
tender of rent if tendered to the land- 
lord on the date fixed by the contract, 
or, in the. absence of any contract, on 
the fifteenth day of the month next 
following that for which rent is pay- 
able.” 

In the said case of 68 Cal WN 30 = 
(AIR 1964 Cal 105). (SB) Sidheswar v. 
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Prokash. it was held ‘that deposit of 
rent in terms of Section 21 of the said 
Act which is deemed to. constitute. -pay- 
. ment of rent to: landlord under sub-sec- 

tion (3) of erage 22,:of the said Act.Is 
not equivalent payment: of : rent: con- 
templated in. Betis 17: D of the nn 


Act. Section 17 (1) of the > said Act = 
set, out hereunder t—~ j PEENE” 
“i7 (1).On a uits w proceeding 


being instituted by. the. landlord. on .any 
of the grounds: -to in Section 
13; the tenant - (shall, . . subject.- to -the 
provisions ‘of sub-section, (2), within one 
month) of ‘the service of, the writ -.of 
summons . of .him (or where he appears 
.in the suit or. proceeding ` without, the 


` writ of summons’ being’ served on him, : 


within. oné month of: his. appearance) 
(deposit in Court ` or with. the Control- 
ler or pay -to the landlord), an amount 
calculated at the rate ‘of rent at which 
it was last “paid, for ‘the “ 


“ fault ‘including. ‘the period "subsequent 
thereto upto the ‘end {of mont 
previous to that in which’ the deposit 
or payment is‘ made together’. with ‘inte- 
rest on such- ‘amount’ ‘calculated at’. the 
rate of eight’ and 
per annum ‘ from, the! ‘date ‘when - any 
such “amount. “was” “payable ded 

date of deposit, *-and * shall-’ 

continue. to- deposit “or! pay, ont <= 
month, by’ the: 15th -of-each succeeding 
month, a sum . equivalent: “to: the’ Tent: at 
that ra 

Séctions’ "oy ‘and “22: ‘appear. onder Chav: 
_ ter. IV of the said , Act, 9 which ‘is headed 
“deposit of rent”. ’ Section 17 ‘on “the 


other hand “does not. contemplate ‘pay~. 


ment or deposit , of rent but of: a. sum 
or: amount” equivalent ; to. ‘rent. Ra, the 
tharacter ‘of’ the: money ‘that is 
deposited; under. ‘Section’ 17°(1) is ün- 
"defined whereas ‘the character of money 


deposited under ‘Section,’ 21- of. the Actis.. 
defined and. fixed as: ‘rent. ` Section ‘21: 


contemplates deposit of". rent’ for “the 
purposes. of Section 13, aj. “of the’ Act: 

In. the case of. Kaluram v. Baidyanath, 
AIR 1965 SG 1909; Sections 17, 21 ‘and 
22..0f the said Act ,were considered. ' “It 
was held that, the ‘scheme ‘of Section 17 
(1). is-a complete „scheme: by itself; the 
Legislature ‘intended’ that ‘in’ suits -or 


proceedings to which Sectioti 17 (1) ap-. 


plied payment ‘of rent iby: the tenant to 
` the landlord’ ‘must be ' made as přes- 
cribed by Section 17 (1). Section 17 (1) 
was enacted for : r 
- controlling the ` relationship between 
the 
manner prescribed - by- the “said ' Sec: 
tion after a suit or proceeding. for 

ejectment was insti and the `othèr 
provisions ‘of ‘the ‘said Act namely Seč- 
tions “21° or--22 could. ‘not control or gov- 


` Supreme -Court 


period for - 
é de; changed, ay: decision ; 


„the ‘month . 


one-third `per` cènt... he 
. fault 


“paid ° or. 


the purpose of . 
landlord “arid -the-. ‘tenant in, the | 


i AER 
erù the provisions .of Section. 17 (1): > 
am of the opinion: therefore that oe 
sit of rent even with the Rent Control. | 
ler as: introduced by amendment in Sec- © 
tion '17-(1)' after: the decision of the ‘said 
case of AIR. 1965 SC: 1909. A the _ 
urt.and. the =: said : ` .0£ 
68 Cal WN 30 = (AIR 1964 Cal. 105). (SB} 


"by Abe ‘Special Bench of this Court ‘nas, 


In. terms ‘of Section 17 a 
with the Rent Controller: must. be made 
within the time ‘mentioned in -the -said 


- sub-section. The: time will- not be .ex- 


tended: by: operation. of- other ` sections 
like..21 or 22 of the said Act, .. In- -that 
view of. the. matter, I am of: the opinion | 
that, although ‘the -fact -of. tender of .rent 
and - refusal .of ‘the landlord to. -accept 
the. same in: respect of monthi-of. May 


-1969 was not expressly -brought ‘to. my - 


notice, at-,the time of hearing. of thë 
pecs application, the same even ‘if 

ught to my notice,- ie the not.. have 
1 


the: said sapi 


. B Section ‘aT: ‘of whe het “hai 
been enacted -not only’ for “the' benefit or 
protection of'-the- tenant'-but in: my. “opl- 
nion ‘for the`'bèñefit and; protection of 

alan as well: “Alth ough ‘a 7de- 
ra ‘or «deposit of: an. 
a a “equivalent ‘to rent- in. accord- 


- ance - -with ` the- ‘provisions. of “the “sub-sec- 


tion (1) of’ Section ‘17 shall: be visited 

with ig out of the- defénce’ of the 
tenant -s0 far ‘as: recovery of! possession 
of:-the premises . is concerned, that will- 
not “entitle the Court to- put a liberal 
construction on the word. ‘payment’. us- 


: ed ine ‘the said ‘sub-section, The princ: 
.ple“of'tender- which in my. opinion is -a 


Principle of the law: of: contract between, 
parties cannot ‘be made- applicable to 
and included’ in the word “payment” in 


: Section 17 (1) of the said Act. “The ob- © 


ligation to. pay an amount: equivalent to 
rent or- deposit. the:: same within ` the 
time mentioned ‘in thé: said sub-section: 
ig a statutory obligation--and~¢cannét be 
governed. or modified -by applying there- 
to the ‘contractual principles of tender. 
In- my opinion, literary ‘meaning ` must 
be given to’ the word ‘pay’- in the said 
sub-section which will mean that’. the 
payment must be ‘actual ~ delivery. . of or i 
paran. with money, physically. v- . : . 
In ‘any event (in “my opinion, 
liyev construction ‘of the word ‘pay’ 
in Section’ 17 (1): n not’ of-any irnport- 
ance for’ ‘deciding the ‘instant application. 


10. ‘Ag noted ` earlier although in 
paragraph 13 (i), the petitioner said that 
the petitioners through Mr:Das_tender~ 
ed to Durga Prosad ‘More thé said total 


sum of Rs.. 587.38 ‘Plas “rent -and or 
amount equivalent:. to rent,” --.in‘.- sub- 
-paragraph (ii) of the ‘said ‘paragraph, 
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the . petitioner Himself. hag sats tat: 
what he teodered, rough Mr 
rent which was refused. to 


vit evidence, it is clear therefore. that 
the . petitioner | ‘intended ' to. tender and 
in fact teridered rent to the landlord. 
The landlord certainly was not obliged 


to accept any rent after. ‘institution. . . of © 


the. suit and service.of the notice to 
quit, That’ being. so, it:was not a valid 
tender, In. my opinion, the 
was justified in refusing ta.accept the 
same. For the aforesaid reasons, -the 
application must fail, .In my opinion, 
there.Is no new reason for which, I 
should ‘recall -the order. passed by. me 
end reconsider: my decision. A 


IL In the. Pees this appli- 
oe i dismissed wi 


The’ poea of this. ‘, order 
dall + remain, ‘Btayed . for eight weeks, s 


da ae ae opn: distnissed. 
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‘AiR 1972 Caticurra 61. (v 39 Cii 
. ç- ANIL KUMAR. SEN, J. -` 


‘Gostha Behari Ghose, ‘Petitiorier. wg 


“University” ‘of Calcutta, Respond ent. : 
t Cc ‘Re No. 1746" (we), of 1969; Dr oe 
71. ° 


(A). Calcutta. ‘University . ‘Act 2° “of. 


1966), Section 58 — First Statutes under 
orca Statute 100° @, Proviso — Where 
trust managing a college is. registered 
after, ‘the commencement | of the S 
tútes, , the ` trust.. would ‘be ‘deemed 
have been ‘created’. after such commence= 
` ment notwithstanding . execution of - the 
trust prior to such ‘commencement ‘and 
the. terms and conditions” of such: trust 


- will require -the- ‘approval of the Syndi- - 


cate of the University. - Consequently, in 
absence of such’ approval, the ‘terms arid 
conditions ‘of the. trust relating to con- 
stitution of the governing body of. ‘the 
College will not be ‘operative and” the 
governing body 
stituted in. terms ‘of Statute 93. 

; , (Paras - 11, 12) 


. B) 'Rezistration, Act (1908), Section 
17 — Registration of trast,. ‘requirement 
as to: —. Where immovable .. properties 
worth more.. than.; hundred. rupees. are 
transferred in. favour. of named trustees, 
the trust will not be operative . unless | ät 
is registered: A 1936- a oot Follow- 
ed. f . (Para 13) 


(C) ‘Constitution of India, Article -226 

— ‘Complicated - question of fact — ‘They 
will not -bè decided ‘in the summary: 
proceedings - “under. panels “226, See 
É (Para 14) 


IOROMEZTIENY. Ba g EER 


- Das was. 
: or liability is created by: a statute which 


landlord. : 


. lick (for Nos. 5, 6, 
: for’ Respondents. 


- storied 


will have to. be’ Yrécon- 


-G..B. Ghose v. -University of. Calcutta (A. K. Sen J.) [Prs. 1+ T Cal. 61 


: (Dy Constitution of India, . Art. 226 
— =, Other. remedy open —'Where a right 


gives. a. special- remedy. for its enforce- 


- ment, -the remedy. provided. by the sta- 


tute only must be bearers of.. (Case law 
epee ee ;- <7 (Para 17) 


Cases `. erred: `- Chronological Paras 
(1952) AIR. -1952 ‘SC. 64 (V 39) = i 
- ~: 1952 - ‘SCR 218,. N. P. Poùnus- 


Pema Returning Officer Namak- 


(1988) 52 Cal WN. 343, Hurdutraf . 
ficial Assignee of Calcutta | 17 

asso), AIR 1936- Gal 556 (V. 23) = ` -; 
sy en WN 1320, rae Nath 


antakumari 13 
(isis) 1935 AC 532 = .104 LJ PC 
82, Attorney General for Trinidad 
A and-.. Tobago v. Gordon _ Grant 


` and ‘Co. . 17 


f 091) it 4919. AC 368 = 88 LJ. KB 


2, Neville v.- . London Express `. 
News. Paper L Ltd. 17 


(1859) ‘6 CB (NS), 336 = 141 ER. 
-~' 486, Wolyerhamton New | ` Water - 
Warts Co, V. Hawkesford . : 417 
C, _Chakravarti, ‘Santinath Muk- 


, herit, a Satyajit Banerji, for Petitioner; 


and .B. K. Dutta (for, Nos. 1 
to Dw D. gra ia d M.: M.. Mul- 
ior 12,.13 and: 14), 


‘ORDER :— This’ Rule. was issued .on 

E Writ. petition. The dispute involved 
is one over reconstitution of the govern- 
ing. body: - of Nandalal ' Ghose B. T. Col- 
lege ‘on‘‘the ‘enforcement of ‘the Cal- 
cutta University’ First Statutes, 1966 ma 
(hereinafter . “referred to`. as the 
RPN: : 


e first two petitioners are 
the hegal Zi Sri Sri Lakhi Janardan 
Thakur.'- By a deed dated May 17, 1968 
they conveyed certain lands’ and a. two 
building “to petitioners’ 3 to 5 
and respondents 5 ‘and, 9° as, trustees 
for setting up.a B.: T.. College to be 
named after late Nandalal Ghose, the 
father and grandfather of the petitioners 
1 and 2 respectively. Under the said 
deed the, settlees: were constituted : mem- 
bers of -a :provisional “committee - who 
would: -éstablish .the college contem- 
plated “by -the trust. But the deed fur- 
ther provided that after ‘such establish- 
tient “the committee or the governing 


- body: of the. college ‘would -be formed 


according’ to ‘law, rules and régulations 
of. the” ‘University - -of Calcutta for the 
management .of . the -said - Pirate In 
such committee, however, ` a‘: settlor -or 
one of their successors ‘will: be a. life 
member and further a settlor- or set- 
tlors’ ‘successors will’ nominate one local 


member. 
3. The hee established a col- 
lege. On March. 26, 1968 .they- applied 
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to the University authorities’ for’ af- 
filiation of :the said college’ from the 
academic session. 1968-69. On- a‘: report 
submitted -after enquiries `by Sri K. K. 
Mukherjee and Sri “A. ‘C. -Banerjee ‘the 
. Calcutta University: Syndicate by. :a -re- 
solution -dated July 5, 1968 granted af: 
filiation subject . however-. to~ „the im- 
plementation of -certain - conditions. - set 
out in. the. enquiry report. On such af- 
filiation- the college was run from.. the 
beginning of the academic year 1968-69. 


4. °°. By- “an: ‘appropriate 
‘ton issued. under. Section 58 (4) of. the 
Calcutta. University: ~Act; 1966 :(herein- 
after referred to -as ‘the said Act) the 
State Government: brdéught into: force 
the First Statutes; the First Ordinances 
and the - First Regulations: ‘framed ` by 
the Vice Chancellor -under’ -Section ‘58 
(2) of the said Act with effect from 
September 18, 1968. Chapter 7 of -the 
First Statutes ` provides ‘for constitution, 
powers and functions of. the governing 
bodies’ of colleges‘: and’. the tenure of: its 
members. Two Statutés' 93- and 100 are 


relevant for -our . present: purpose and - 


they are set out hereander:— ~- 
"93. (1)' Save as’ othérwise` provided 


: in ‘Statute: 100- the Governing Body ,of a’ 


collége ' shall - consist- of the. following 
members,’ namely :— © '” ~: 

(a) the Principal of the colle’. whi 
shall: be’ the: Secretary ‘of the: "Govern- 
ing. - Body, - €x- officio; ie 


`Ü) two ‘members’ to . ‘be elected” Foi 


amongst. themselves by ‘the: whole-time 
teachers. of ‘the’ college ‘at’ a, meeting ‘to 
be convened for the. purpose: by.” “the 
Principal of” the ` colege and presided 
over by him; 


(@) in “the ` case of a  odilege , recely- 
ing recurring fih 
State Government,’ -one member.. to be 
nominated „by the State’ Government; '” 

‘(d) three ‘members to -be nominated 
by the Syndicate’ ‘of ‘whom. at least one 
shall be a woman: in! the, case. of’a 
Women’s College ` or al” co-educational 
college; T 204 . 

(e) besides - the. members, if if any, re- 
quired to ‘be included: in. the Governing 
Body of the - -college under the terms 


and conditions of any: -donation. : :to....the . 


college,. such other members, . being re- 
presentatives of the donors. of the col- 
lege to whose donations:-no such- condi- 
tion: is attached, as.. may. :be.: chosen -in 
the following. manner, that. is' to say— 
(i) where the -number `of such. donors 
exceeds: five, two members, ` 
(ii) where: the number òf- such ão: 
nors does not: exceed ‘five, one member, 
. to be elected: by. such. dears: by 
postal ballot: : 
”. Provided ~ that ‘after: the -com- 
mencement ofthese Statutes, no condi- 





“notifica-. 


ancial |” “aid > - from.. the ` 


-in paragraph ` 4), 


AIR 


tion shall be.attached to any donation 
to- a college requiring representation in 


‘the -Governing Body of the’ college, and 


-Provided further: that no ‘teacher or 
dilaried eniployee ‘of ‘the college ` who 
is a donor shall bè. entitled; to _ be’ ‘80 
elected.- 

(2), The members eti Governing 
Body. as“ stated _ ünder paragraph (1) 
shall, at- their ‘first ‘meeting, elect- a 


_ person as’ the“ Président of the: ' Govern; 


ing -Body: and such “President may- ‘or 
may not be elected from amongst such 
members. -` 

(3): The names `of ail persons ‘elect. 
ed “or ‘nominated ‘as members ‘or the 
President of every Governing ‘Body ‘shall 
be reported -by--the ‘Principal” ‘of the 
college--to. the- ‘University. -> 

(4) All- disputes. about. . the , election 
or nomination of . the ‘members or the 
President “ of every.” Governing ` Body 
shall be ‘referred to the Syndicate and 
its decision. -thereon. shall be. 

100. (i):In the case of a college 
managed by any Trust -or Registered 
Society or under a scheme laid down 
by a-competent court,.-the - constitution 


.of the Governing Body ‘shall; in so far 


as the terms and: conditions . of. such 
Trust,...Articles, and - Memorandum of 
Association. of such. registered Society or 
stich scheine, as the case may bė, $0- re- 


„quire, continue as such :. 


Provided -that,: ‘after the’ “commiéence- 
ment of’ these Statutés, the’ terms and. 
conditions of any ‘such Trust, the Arti- 
cles ‘and ` ‘Memorandumi “of~ Association 
of any such ‘Society or ‘any such’ “Scheme 
shall réquire the’ approval ` of the Sýndi- - 
este” before such: Trust’ is created, a 


Sotiety is. registered’ ‘or’ “such | scheme. is 


submitted “to”. the . court.” ; : 

(2) ‘The ‘provisions “of Statutes’ 94. to 
99 shall’ apply. to’ a. college ` ‘referred to 
in’ so. far” as such 
provisions are, ar inconsistent, as the 
case may, ‘be, with the ‘terms and. ‘con- 
ditions’ of the Trust, the Articles and 
Memorandum of Association ‘of the’ Re- 


‘gistered Society or. the | . Scheme igon- 
cerned. . ; i 

Be On” ‘October 31, 1968 Srii- A.C. 
Banerjee, the Inspector - ‘of Colleges 


-issued a’ circular’ to all heads ‘of-affiliat- - 


ed - colleges ° including ¢ the’ petitioners’ © 
college - requesting ‘the “college authori- 
ties ‘to -reconstituté ‘their respective 
governing "bodies in “aecordance | with 


, First: ‘Statutes and report the same to 


the ‘University for approval on or be- 
fore December. .31,: 1968... According to 
the ‘petitioners: there- having ,been mate- 
rial..mistakes in. the. ọriginal--trust deed 
dated May'17, 1968 and. the trustees 
having... met with difficulties in acting 
upon the same,- it was ‘decided to am~ 


end the trust deed dated May 17,- 1988 
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(hereinafter referred to: as: the earlier 
deed). Further according to the: peti- . 
tioners in furtherance - of. the ‘said 


decision. by “a deed of -modification’.dated. 


September 5, -1968 . (hereinafter ` .refer- 
red to as ‘the later deed). the earlier 
trust .was” amended.. -It -is not in“ dis- 
pute that. such ` amendment. 
material- -particulars ‘including -exclusion 
of certain plots originally. conveyed 
and inclusion of some - new plots.: That 


apart, ‘there. was material ‘alteration: re- _ 


garding the provision as.' to . the -~ con- 
stitution of the governing: body. . While: 
the earlier deed provided’. -that ‘such 


governing body should be: constituted 
according to’ rules arnd‘regulations’ of 
the University of Calcutta. subject only 
to’ there ‘being ‘two representatives -of 
the settlors, the later. deed provided 
for a Trust- Board which would. con- 
trol, manage. ‘and: adrninister the -col- 
lege. ` Such ' Board’. shall corsist~.of ten 
members, five ‘of. whom : would be per- 


manent. The: permanent members would 
be: two shebaits, the ‘settlors or - their. 
successors’ and three others -. nominated 


in: the deed itself to be-succeeded-:on 
théir death or tfelinquishment of office 
by person or persons to be. nominated 
by the senior - shebait. ' ‘The five” ‘rion- 
permanent: meinbérs are'`the principal, 
two representatives of ‘the  téachers, 
two persons - interested’. in’ 
selected by the permanent 
The deed further provided `that thè 
permanent members shall. have power 
to, co-opt’ two'-other rhembers in the 
interest > of - the college,’ This “later 
deed though alleged ‘to ‘have’ “been | ex- 
ecuted on September 5, 1968 owas “ not 


registered until December 31; ‘1968 -and . 


there ‘is? a ‘serious dispute “between. the 
parties'on its bona fides and the act- 
ual date of its: execution’ According- to 
the“ respondents this later: deed” ‘was 
executed long after September 18, 1968 


“was ‘in. 


education . 
members:- 
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2. That the Secretary . bes. ‘requested 
to “reconstitute . the governing body of 
the college ‘in accordance : with‘ First 
Statute: 93. framed ‘under the Calcutta 
Facile as Act, ° PR -without Further 
e y? D B ot hy 


The petitioner: now- ETN this.” court 
however claim that: they’ had’ no know- 
ledge ` about this letter: which was ‘sup 
pressed by the Principal, respondent 
No. 5 until the. last week of April, 1969. 


eLA z On. the. basis of the aforesaid 
letter ‘dated. February 25, 1969 of the 
University: the governing body was re- 
constituted all between the Principal 
and the President of the ,existing . gov- 
erning: body, respondents 5 and 10’ res- 
pectively: ‘It was so reconstituted with 
respondent No. 5, the Principal, respon- 
dents: 6. and 7 as teachers’ representa- 
tives and. the petitioner No. 2 as the 
donors’ representative. . Respondent No. 
10 by two letters dated. April 25 and 
May. 6, 1969 forwarded ‘the names of 
the members ‘of, the ‘reconstituted gov- 
érning body to ‘the University and, the 
University, on. its part on May 13, 1969 
nominated respondents 12, 13, and 14 
as ‘the’ University’s . nominees to the 
governing body. The governing ‘body 
so` reconstituted” was approved by ‘the 
University. on May 26, 1969 and it is 
claimed’ that. on`. May 25, 1969 at the 
first sitting the - newly constituted 
managing ‘committee elected respondent 
No. 10° to be the President of the com- 
mittee, ‘The petitionérs to this court 
disown all knowledge. ‘of. these facts 
about . reconstitution at all-. material 
times except, a notice, to the petitioner 
No. 2° of the first. sitting of the recon- 
stituted managing. committee on. receipt 
whereof he. lodged ` a ‘strong protest 
with the. University authorities’ and ‘then 
moved this court on May 28, 1969 and 
obtained the.’ above Rule. . 


when the First Statutes ‘Came “into “ef- - .:. 


fect and was antedated only to defeat 
the, provisions ` of Statute. 93 | thereof. 


- 6&* On.- Déveinber’ “31, 4968 tie 
petitioner No. 4 wrote ‘a letter „to` the 
University informing’ cit’ about ` 
amendment of - the trust. 
forwarded a ‘copy -of the ‘later “deed. 


On February | 25, 1969 Sri A; C.' Baner: ` 


jee, Inspector ‘of Colleges wrote a let- 
ter to the college authorities. ‘informing 
them’ that the later?’ deed “was Placed 
‘before ` the.” college “committee ’ of “the 
‘University ` on January | I4: 1969 for con- 
sideration ‘when ‘the | said committee 
adopted | the. “followinig® resolution : ma 


L Resolved - that - the -gomimittee: re- 
grets ‘that? the ‘trust deèd ‘cannot be ap- 
proved as: it wab - ae on: 3l- 12 
1968: ~ 


> the.. 
and therewith: 


93 is- unauthorised.. Secondly, 


“On the Writ, petition, as “it now 
fence. on the amendment allowed by 
this court, the present petitioners are 
disputing the: ‘reconstitution of the gov- 
erning body effected’ in the mannér set 
out hereinbefore under -the First’: Sta- 
tutes. on» “twofold- grounds.” In the 
first place, the petitioners claim’ that 
they ‘come within - “the purview of Sta- 


-_ tute : 100 and aS ‘such the Trust Board 
as provided ` ‘in’ the’ later - deed-should be 


the governing body’ and reconstitution 
of the ‘-govérning body- under Statute 
it- is 
‘claimed by: them “in the alternative that 


-the reconstitution was-not: made in ac- 


cordance: with Statute :93 but was made 
irregularly: : really. -by_. ‘the. respondent 


No.5 ~to- suit his'own intérest by ‘sup~ 


pressing” “material: facts ‘from the exist- 
ing Boverning ` body.< ‘and ` ‘particularly 


we ‘being informed’ of- the: 


„ed was constituted in 


j abs eee n 
™ r 


64 Cal. (Pre. wola s. Giese University. of Calcutta ` (A. K. ree 


-the petitioners ‘to this couse Strong re- 
lance- is placed. on a letter dated May 
16, 1969 of the respondent.No. 10 to 
the- Inspector of Colleges. In this let- 
ter: the respondent No..10 clearly: -ac- 
` ‘knowledged that the nstitution 
not . 


- earlier ` Iter. dated May - “6, 1969 _ Was 
` initiated in Ba irregular - manner. On 
the ¢laim aforesaid’. the petitioners 
have prayed for an “appropriate mán- 
date: upon : the -respondénts 
them not to give effect. to the: disappro- 
val of the trust.. dated- 5-9-1968 as con- 
_veyed by ‘the of Colleges “by 


‘his “memo --dated™ ‘February :25, 1969, not. 


to: give effect to’ the’ reconstitution dated 
May 26, 1969..and to jaccept the ‘deed 

: dated September 5,° 1968. -There is” also 

a. prayer- for-.-an 
directin; 


g the- members}... of > the ~ recon- 


stituted | Over | Dody -to ee ‘from 


acting’ as such : 
9. Two aes ‘of | th 
are contesting’ this. ul SA 
-_ consists of . e University, 
: Chancellor, The Inspector” 
‘and ' the ‘Deputy Inspector .of Colleges 
3 AL Two “affida- ` 
` behalf 





ei 


y indicated ‘herbinbeforé ‘the later 
“deed | A not a Bona fide onè. ` It was 
an antedated deed: created only for the 
' purpose: of” avoiding. Statute -93 ` of the 
: ich Univer- 
ted, the same. 
‘They. further claim’. that” the 
z: reconstitùtion ‘by - 
` ‘the: President of- the. existing. 
_ ing boby under. the material clauses -of 
Statute 93 the “University ‘forwarded 2 ae 
own. nominees. to the. governing bod 
and the governing “body ’ ‘Så. reconstitut- 
accordance “with - 
law. In this: view. the said respondents 
are strongly. contesting “the. claim of the 
Pa ee tabi : 
ae - This: . Rule. “Es - beina contested 
by epon lents 5,-6;..7, -10, 12. and. :413. 
z- An affidavit -has-been filed:on_ their þe- 
À alt but -in-.substance ‘it. reads as - an 
; affidavit: of ‘respondent No. 5. | It 
been sworn. -by :the said~ respondent. No. 
5-on November 14, 1970. : There. is.::a 





further.. affidavit by.: the. šaid respondent’ 


no. 5 filed on March. :30, 1971. In these 
affidavits, it.jis also ‘claimed that. the > 
later deed: is not a bona. fide one. -- That 
the reconstitution: under. -Statute 93 .was 
lawfully made... 
puted by- these” „respondents . that “such 
_ reconstitution. ‘was-: effected. between. -the 
Principal .. and - the . ‘President, . respon: 
.dents 5,’and;.10 and. hot by”, the. exist; 
ing- ‘governing chody..: ~ 1 Although it . ds 





directing’ . 


f appropriate mandate. 


‘of ' ote A 


` contention of- Mr. ` 
standing the provisions . -of section: M ee 
. of: the. Registration Act. . 


e . University” 


govern- | 


has 


Tt is, thowever, not dis- 
- when one 


on ER. . 
claimed -.-that it . was so- donè- to` the 
knowledge .of all the- petitioners to this ` 
Court, it is’. however ‘clear that.: such” - 
reconstitution... was. not. sponsored by `- 
the existing governing body or its: Se © 
cretary -nor was. it approved. by such 
a. governing body. ‘On these. allega- 
tions _ these - cial esnraage too are contest- 
sie the’. claim: -of the -petitioners., 

“aL ; Mr: ‘Chakraborty : 
in ‘support of ‘this Rule hàs... 
tended. that the University : 






-ed September 5,- 1968 on. 
that it-wäs registered on December- 31, 
1968: -It is only on such misconception 
-the -said:. authorities- proceeded -to “con: 
sider : that '-Statute”. 100 thas ;got -no Bsa 
plication.. and that the governing. 

-is: to -be ` reconstituted, _under ~ Paresh 
93. According to :Mr. Chakraborty the 
University authorities lost sight, of -the 
- provisions. of -Section 47: of . the Regis- 
. tration : Act ¿by -virtue. of ‘the provisions. 
whereof . notwithstanding registration on 
ʻa later date.the said, deed ‘is ‘to take 
effect from the-idate of. its, execution 
viz., September. 5, :1968 , and thus. bring. . 
it within the purview.’ of - Statute . 100: `: 
In.. my, view, however; there are. two . 
impediments. to the acceptance ..of-.. this `, 
Chakraborty- notwith- 


12.. “In: the” first ` “place, under “the 
_ proviso’. to: Statute. 100, if a.-trust. with f 
in, the, meaning of- Statute 100 (i). E 
tò. þe, created, after < .commmencement.- a 
these - statutes, the terms - and conditions 
of such, ae Koon ‘Tequire .a prior ap ` 
“proval... “Syndicate: ‘Otherwise - 


. such BUN Be not. have, the benefit 
- of thè. 


said Statute.” On thé. facts -of . 
the- présent case’ therefore the question . 
‘that ..arises. for. ‘consideration is“ as“ to 

when was the trust created..- Even if 
_ by-<wirtue of. Section (47. of the _Registra-. ` 
` tion “Act the déed” ‘is given a retrospec-. 
tive effect from, thei, ,date-| of exe: ~ 
cution” „still. | cani it~- be’. said; “to 

‘have “ ‘been ` ‘created | on ‘a: . retrospective”. 






til both”. the requirements are. -fulfilléd. 

The’ term . ‘create’. in this: proviso bears 

the. meaning’. of . bringing .into. legal 
nce. For, 30". doing ation,:is 

atial ..” ‘requiremént. w s 


thus .completes -the creation ; on “a - -date 
subsequent to : the” ycormmencement. : -ofj > 
these statutes .. the, „proviso :comes.. _into . 
play and`a prior approval of the Syn-l- 


1972, 


dicate “becomes. a “legal necessity. Sec- 
tion’ 47 “of -the Registration Act ` might 
give a retrospective. effect to the trust 


but that does not derogate from the: 


position that the trust itself was created 
on the date it is registered 


13. Incidentally, Mr. Saktinath 
Mukherjee who followed Mr. Chakra- 
borty to give replies contended with 
reference to the provisions of the Sec- 
tions 1 and 5 of the Indian Trusts Act 
that the endowment being a charitable 
one no registration whatsoever is at all 
necessary in the present case. But in 
my view, this contention is not well 
founded. It is quite clear on the set- 
tlement itself that the settlors transfer- 
red immovable properties of the value 
of more than hundred rupees in favour 


of named trustees who are to 
hold it for a specific purpose of 
charity. An endowment so creat- 


ed attracts 17 of the Registration Act 
and the deed does not become operative 
unless it is registered. This view appears 
to follow by implication from the deci- 
sion of this court in the case of Bhu- 
pati Nath v. Basanta, 40 Cal WN 1320 
ex (ATR 1936 Cal 556). 


14. The next difficulty for Mr. 
Chakraborty lies in the fact that on 
the pleadings the true date of execu- 
tion of the deed of modification is seri- 
ously disputed. While according to the 

titioners it was executed on Septem- 
er 5, 1968, according to the respon- 
dents it was not executed till after 
September 18, 1968 but was antedated 
in order to defeat the provisions of 
Statute 93. In my view, such a dis- 
pute cannot appropriately be decided 
in a summary proceeding like the pre- 
sent one and on the materials now 
before me. While to support their own 
case the petitioners rely on the docu- 
ment and an affidavit in support there- 
of, the respondents on the other hand, 
refer to certain circumstances including 
some intrinsic to the document itself 
which may raise a strong suspicion 
that the document was not executed on 
the date it bears. My attention has 
been drawn to the fact that this deed 
of modification was executed on a 
stamped paper purchased by one Tara- 
pada Sur on February 6, 1968 i. e. on 
a date even prior to the original deed. 
Next my attention has been drawn to 
the admitted position that notwithstand- 
ing the circular of the University dated 
October 31, 1968 this deed of modifi- 
cation was not brought to the notice of 
the University authorities on any date 
prior to December 31, 1968. Inordinate 
and unexplained delay in the matter of 
registration had also been a matter of 
adverse comments by the learned Advo- 
eates for the respondents. Petitioners’ 
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claim that later deed’ was duly acted 
upon by the parties since September 
1968 has strongly been denied by the 
respondents and there is no evidence of 
its corroboration; as pointed out ear- 
Her such deed was not disclosed to the 
University or its authorities before 31- 
12-1968 and there is no evidence that 
the University ever accepted such a 
deed or acted upon its terms. No 
doubt my attention has been drawn by 
Mr. Chakraborty to two resolutions 
dated July, 6, 1968 and September 15, 
1968 made annexures ‘A’ and ‘B’ to 
the affidavit-in-reply filed on February 
18, 1971 but I am unable to place any 
reliance upon those two documents as, 
in my view, on the importance of these 
documents they ought to have been dis- 
closed in the original petition and not 
in the affidavit- in-reply. On this evi- 
dence only and in view of the compli- 
cated nature of dispute raised on facts 
it is not possible for me in this sum- 
mary proceeding to find :out what is 
the true date of execution of this deed 
of modification. As Mr. Chakraborty’s 
contention rests entirely on an assump- 
tion that this deed was executed on a 
date prior to September 18, 1968 but 
registered on later date and when on my 
findings made hereinbefore there is 
no solid foundation for such an assump- 
tion, Mr. Chakraborty cannot succeed 
in this contention of his even on the 
provisions of Section 47 of the Regis- 
tration Act. On these conclusions I 
must overrule the first contention rais- 
ed by Mr. Chakraborty in support of 
this Rule. - 


15. The next contention of Mr. 
Chakraborty is to the effect that assum- 
ing that Statute 93 applies even then 
the reconstitution is not in accordance 
with the said Statute. According to 
Mr. Chakraborty the reconstitution 
should not have been effected by res- 
pondent No. 5 alone in collaboration 
with respondent No. 10 without the 
knowledge and concurrence of the 
existing governing body or the Secre- 
tary thereof. He has further submit- 
ted with reference to the statements 
set out in paragraph 24-A of the peti- 
tion that there was no proper or bona 
fide election of teachers’ representatives 
or donors’ representative and that there 
had been no government nominee to 
the governing body. Much of the facts 
set out in the petition to support the 
aforesaid alleged irregularities in the 
reconstitution have been seriously dis- 
puted by respondent No. 5 in his affi-. 
davit. Strangely however the respon- 
dent. No. 10 had not filed any affidavit 
to deny an admission of his own in the 
letter dated May 16, 1969 made annex- 
ure ‘G’ to the petition to the effect 
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that the reconstitution was not effect- 
ed in a regular manner. j letter 
dated May, 16, 1969 which is not deni- 
ed or controverted by the author there- 
of was described by the z Registrar ‘of 
the University in his affidavit as “manu- 
factured for the purpose of creating 
false evidence.” Such is also the claim 

of respondent No. 5. I. however, agree 
with Mr. Chakraborty that such a state- 
ment on the part of a responsible of- 
cer of the University, is highly irres- 


ponsible when it is clearly admitted by . 


the learned Counsel for the University 
that the original of the said document 
was found in the relevant file from the 
custody of the University itself in 
course of inspection of documents. 
Furthermore, upon the admitted facts 
of the present case there had been 
clear infringement of Statute 93 (1) (e) 
when the member required to be ‘in- 
cluded in the governing body under 
the terms and conditions of even the 
first: donation=of the earlier deed had 
not been brought into the governing 
body. 


16. But notwithstanding these 
facts I must uphold the: contention of 
Mr. Kar who is appearing on behalf 
of the University that any dispute of 
the present nature should not be gone 
into in this proceeding at is stage 
in view of the provisions of Statute 
93 (4) of the First Statutes’ referred to 
hereinbefore. According. to Mr. Kar 


the ‘dispute raised by Mr. Chakraborty: 


in this regard is a dispute about the 
election or nomination of members to 
the governing body which should first 
be referred to the Syndicate for adiu- 
dication, and should not be taken 
‘up by this Court in this 
jurisdiction. Statute 93 (4) on its terms 
well supports this contention of . 
Kar. But Mr. Chakraborty strongly 
contends that a statutory regulation 
like Statute 93 (4) cannot take away or 
abridge jurisdiction conferred on 
this Court by Article 226 of the Consti- 
tution so that notwithstanding the afore- 

id, provision relied on by Mr. Kar 
this “court can go into and adjudicate in 
a Writ proceeding as to whether an 
election or nomination of members to 
a governing body had lawfully been 
made in accordance with the Statute or 
the regulations made . thereunder. 


17. In my view, there may not 
be any dispute on the principle that 
no statute can impose any restriction 
or abridge the jurisdiction conferred 
on this court by the constitution. But 
a statute without excluding such a 
jurisdiction can provide for regulation 
for the enforcement of rights or obli- 
gations created by such statute. It is 
well settled that where a right or lia- 
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bility is created by a. statute ` which 
gives a special remedy for ‘its ‘enforce- 
ment the remedy provided by the sta- 
tute only must be availed of. This 
Rule which was originally laid down 
by Willes J. in Wolverhampton New 
Water Works Co. v. Hawkesford (1859) 
6. C. B. (N. S.) 336 and was approved 
by the House of Lords in Nevile v. 
London Express News Paper Ltd., 
(1919) AC 368, by the Privy Council 
in Attorney General of Trinidad and 
Tabago v. Gordon Grant and Co., (1935) 
AC 532 and by the Supreme Court in 
N. P. Poonnuswami v. Returning Offi- 
cer, Namakkal, AIR 1952 SC 64. It is 
no.doubt true.that in the case of N. P. 
Poonnuswamy the Supreme Court on 
the provisions of Article 329 (b) held 
that the jurisdiction of the High Court 
was excluded but the decision did not 
rest entirely on ‘the exclusion of the 
jurisdiction itself. On the other hand, 
the Supreme Court approved an aa 
lier decision of this court in the 

of Hurdutrai v. Official Assignee of Cal. $ 
cutta, 52 Cal WN 343. In that case 
the question which arose for considera- - 
tion was as tọ whether Sections 55 
and 56 of the Presidency Town Insol- 
vency Act excluded the jurisdiction of 
the Ordinary Civil Court or not and 
whether matters coming within the 
purview of the said provisions should 
be left to the Insolvency Court. or not. 
In considering the said issue Mukher- 
jee J, observed, “we are inclined to 
hold that Ordinary Civil - Courts have 
concurrent jurisdiction in matters com 
ing under Sections 55 and 56 of the 
Presidency Town Insolvency Act though 
they can decline to exercise such juris- 
diction on grounds of iency and 
refer the assignee-to the Insolvency 
Court.” Therefore, the pertinent ques- 
tion is not one as to whether the juris- 
diction of this court is excluded or not 
but whether on the ground of expedi- 
ency the parties should be made to 
seek remedy provided by the Statute 
or the statutory regulation the rights 
and obligations whereunder are sought 
to be enforced. Now in the present case 
the rights and obligations relate to 
election to a governing body of an 
educational institution affiliated to the 
University itself, The University it- 
self would be expected to be better con- 
versant with the affairs of institution 
under its administrative control.- So 
also the requirements of the regula- 
tions with reference to the facts re- 
lating to each institution. The regula- 
tion itself provides that all disputes re- 
lating to such election should properly 
be adjudicated by the Syndicate. That 
being the position, in my view, there 
can be no doubt that the most expedi- 
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ent manner in which such disputes are 
to be ‘adjudicated is by availing the 
remedy provided«by the regulation and 
not by substituting a proceeding under 
- Article 226 of the Constitution for the 
remedy so provided. That also appears 
to be the intention of the regulation it- 
self on my reading. In this view I 
find ample support for the contention 


of Mr. Kar that in view of the provi- - 


sions of Statute 93 (4) this court should 


not go into a dispute as raised by Mr: 
Chakraborty but should on the other 
hand, relegate the parties to seek 


appropriate remedy from the Syndicate 
itself On the conclusions as above I 
must overrule the second contention 
raised by Mr. Chakraborty. - ; 

18. As both the contentions rais- 
ed in support of this Rule fail the ap- 
aaa fails and the Rule is discharg- 


19. There will be no order for 
costs. 

20. As the Rule is discharged, 
all interim orders are vacated. 
. Rule discharged. 
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Gopal, Petitioner v. The State of 
Uttar Pradesh, Respondent. 

Award Matter No. 79 of 1971, D/- 
45-6-1971. 

(A) Arbitration Act (1940). Sections 
8 and 9 Expl. — Where the arbitrator 
named in the arbitration clause in spite 
of repeated requests by a party to the 
arbitration agreement gave no response 
and in spite of service of notice of ap- 
plication under Section 8 with leave of 
Court did not appear he must be deem- 
ed to have refused and neglected to 
act within Section 9 Expl. 1947-2 Mad 
LJ 520, Rel. on; AIR 1954 Cal 245, Dis- 


tinguished. 
(Paras 7, 11, 12, 15) 
(B) Arbitration Act (1940), Section 
8 — Where the arbitration clause pro- 
vided that the dispute between the 
parties will be referred to the Secre- 
tary, U. P. Government, Industries 
Deptt. for arbitration and his decision 
will be final and binding on the parties, 
the arbitrator is the incumbent in the 
office of the Secretary at the time of 
reference and not a persona designata 
and the parties cannot be said to have 
intended not to supply the vacancy if 
the arbitrator refused or neglected to 


act, (Para 9) 
(C) Arbitration Act (1940), Section 
8 — Where in reply to an application 


under Section 8 the point that under 
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the arbitration clause the arbitrator 
was appointed as persona designata and 
the parties intended not to supply the 
vacancy if the arbitrator refused or 
neglected to act was not specifically 
taken even in the affidavit in opposi- 
tion it cannot be taken from the Bar 
as it is a question of fact which the 


applicant had no opportunity to deal 
with. (Para 9) 
Cases Referred: Chronological Paras 


(1962) 1962-1 Lloyd’s Rep 267, 
Burkett Sharp & Co. v. East- 
cheap Dried Fruit Co. & Perera 6 

(1954) AIR 1954 Cal 245 (V 41) 
= 93 Cal LJ 92, Nandram 
Hanutram v. Raghunath & Sons 
Ltd. 6 

nee 1947-2 Mad LJ 520, K. G. 

S. tanarayanayya v. K. G. 
S. y R. Lakshmidevamma 10 

(1911) 38 Ind App 181 = ILR 33 
All 743 (PC), Sadik Husain v. 
Kaniz Zohra Begam 10 

ETE G. & Sm 33 = 64 

15, In re Hawley & North 
a Rly. 6 


Sankar Ghosh with Bhaskar Gupta, 
ar {Panne Salil Hazra, for Respon- 
ent. 


ORDER:— This. is an application 
for removal of the named Arbitrator 
and appointment of an Arbitrator in 
terms of an arbitration agreement be- 
tween the parties dated the 27 of Jan., 
1967. The application is made under 
Section 8 (b) read with Explanation to 
Section 9 and Section 11 of the Arbi- 
tration Act. 


2. The relevant facts are that 
by a contract in writing dated the 27th 
of January, 1967 between the parties 
the petitioner was appointed as clear- 
ing/handling and transport agents of 
the respondents in respect of a com- 
plete 1200 tons a day capacity cement 
making plant including its spares, tools 
and tackles as also for such other con- 
signments as may be desitéd by the 
Director. Government Cement Factory 
on behalf of the Government of Uttar 
Pradesh being supplied by Messrs. Fives 
Lille Cail of Paris, France or by any 
suppliers at Caleutta Port or Dum Dum 
Airport on the terms and conditions 
contained in the said agreement. 

3. The said agreement dated the 
27th of January, 1967 in clause 28 con- 
tained an arbitration clause as follows: 

“In case of any disputes, differen- 
ces or questions arising between the 
parties herein touching or arising out 
of this agreement or the subject-mat- 
ter thereof, the same will be referred 
to the Secretary, Government of Uttar 
Pradesh, Industries Department for ar- 
bitration and his decision shall be 
final and binding on the parties. The 
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Arbitrator may ay time to time with 
the consent of the parties enlarge the 
time for making _ and publishing the 


award.” 


4. It is alleged by the petitioner 
that various works were done under 
the said contracts and bills were. sub- 
mitted by the petitioner to the respon- 
dent out of which a sum of Rupees 
502786.75 still remains due and pay- 
able by the respondent to the peti- 
tioner. 
have been raising various disputes in 
regard to the payment. of the said bills 
of the petitioner and have not paid the 
same. It is alleged by the petitioner 
that demands were made both orally 
and in writing from thé respondent to 
pay the said sums but the respondent 
has failed and neglected to do so and 


in consequence the petitioner by a ca- 


ble dated the lith of November, 1968 


ding 
tance of Rs. 75,000/- on account 
requested them to intimate when the 
matter between them can be finalised. 
The respondent by their telegram dated 
the 1lth of December, 1968 intimated 
that as per their account no amount 
was payable to the petitioner and also 
asked for sending the Accountant of the 
petitioner for scrutiny of the bills. 
by their telegram 
. 49th February, 
Uttar Pradesh 
Government Factory, Dalla 
Project, Mirzapur pointed out that the 
allegations of the respondent were in- 
correct and inter alia requested to send 
the due amounts and if the said sum is 
not paid petitioner gave notice that they 
will take necessary steps for safeguard- 
ing their interests. Thereafter various 
correspondences and telegrams ensued 
between the parties and ultimately on 
the 17th/20th of July, 1970, the peti- 
tioner regretted that no payments were 
received by them in respect of their 
outstanding bills amounting to Rs. 
5,02,786.75 and pointed out that under 
clause 17 of the contract between the 
parties payments of ‘the bills should 
have been made within 30 days upon 
presentation and although more than 
one year has elapsed after the pre- 
sentation of the bills no payment has 
been received by the petitioner and 
they finally invoked the arbitration 
clause. of the contract. and called 
upon the respondent to nominate and 
appoint the arbitrator in terms of the 


arbitration clause within 15 days there-~ 


of otherwise the petitioner gave notice 
that they will appoint a person as the 
sole arbitrator to proceed with the mat- 
ter. Copy of the said letter was also 
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sent to the Secretary Government oË 
Uttar Pradesh, Industries Department, 
the nominated arbitrator under the 
agreement with a request. to enter 
upon the reference. As no reply was - 
received by the petitioner to their said 
notice dated the 17th/20th of July, 11970 
the petitioner again wrote a letter to 
the Director, Uttar Pradesh Govern- 
ment Cement Factory, Dalla Project 
dated the 22nd of August, 1970 with a 
copy to the Secretary, Government of 
Uttar Pradesh Industries Department, 
Lucknow stating that as one month has 
elapsed after the appointed arbitrator 
was requested to enter upon the refe- 
rence in terms of the arbitration agree- 
ment for adjudicating the disputes and 
differences between the parties, the peti- 
tioner gave notice that they have no 
alternative but to move the Court for 
appointment of an arbitrator without 
any further reference to the respon- 
dent. Thereafter the petitioner by a 
letter dated the 12th of September, 
1970 addressed to the Secretary Gov- 
ernment of Uttar Pradesh, Industries 
Department, Lucknow with a copy to, 
the Director, Uttar Pradesh Govern- 
ment Cement Factory, Dalla Project, 
again gave a notice as the dispute be- 
tween the parties has not been referred 
to the arbitrator in terms of the arbi- 
tration clause in the agreement and re- 
quested the ‘appointed arbitrator, that 
is, the Secretary to enter upon refe- 
rence forthwith on receipt of the said 
letter and fixing the date of the meet- 
ing of the arbitrators for pr 

directions ete. As there was no res- 
ponse either from the appointed arbi- 
trator or the Director of Uttar Pradesh 
Government Cement Factory, Dalla 
Project, the petitioner finally by a let- 
ter dated the 7th of January, 1971 to 
the Director Uttar Pradesh Govern- 
ment Cement Factory, Dalla Project 
gave a notice under Section 8 of the 
Arbitration Act that they have ap- 
pointed Dr. Tapas Banerjee. Barrister- 
at-Law as a sole Arbitrator to adjudi- 
cate the disputes that have arisen be- 
tween the parties and the respondent 
to call upon to concur in such ap 
pointment within 15 days after the ser- 
vice of the said notice and if they 
failed to concur, the petitioner would 
apply to appropriate Court for appoint- 
ment of Dr. Banerjee as the sole Arbi- 
trator with directions to enter upon re- 
ference and make an award. It is only 
after the said notice under the Arbi- 
tration Act being served on the res- 
pondent, the Director, Uttar Pradesh 
Government Cement Factory, Dalla Pro- 
ject replied by a letter dated the 29th 
of January, 1971 and contended that 
it.is only the Secretary to the Govern- 
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ment of Uttar Pradesh, Industries De- 
partment who can be appointed as sole 
Arbitrator for adjudication of disputes 
between the parties and the points of dis- 
pute have already been referred to by 
the petitioner to the Secy., Govt. of Uttar 
Pradesh, the Arbitrator whose decision 
is awaited. It was also contended that 
the agreement does not provide for 
appointment of any other person as 
the Arbitrator. By a letter dated the 
6th of Feb., 1971 the respondent intimated 
the petitioner that as the petitioner by 
their letter dated the 7th of Jan., 1971 
has referred to the Government for orders 
the Government is examining the same 
with reference to the arbitration pro- 
ceeding desired by the respondent and 
in the meantime the Deputy Director, 
Uttar Pradesh Government Cement 
Fectory, Dalla Project by the said let- 
ter alleged that six bills of the peti- 
tioner have not been received by them 
and asked for copies of the same to 
enable them to examine the said bills. 
There were certain internal corres- 
pondences of the respondent which 
have been annexed to the affidavit-in- 
opposition of Sukhamay Ghosh affirm- 
ed on the 26th of May, 1961 referring 
to the views taken by the respondent’s 
Departments including Law Department, 
according to which there was no dis- 
pute to be referred to the arbitration 
and as such there cannot be any ques- 
tion of appointment of an arbitrator 
and neglect or refusal on the part of 
the arbitrator to act and appointment 
of sole Arbitrator under Section 8 of 
the Arbitration Act. Finally, the res- 
pondent by a lengthy letter dated the 
15th of April, 1971 addressed to the 
petitioner inter alia contended that as 
there is no dispute between the par- 
ties and the matter is pending investi- 
gation by the respondent and after 
their investigation if any dispute arises 
then the disputed matter can be referr- 
ed to adjudication of the Secretary, 
Government of Uttar Pradesh, Indus- 
tries Department in terms of the arbi- 
tration clause and as there was no dis- 
pute Section 8 of the Arbitration Act 
has no application. Thereafter on the 
20th of April, 1971 the petitioner made 
this application for removal of the 
appointed arbitrator under the agree- 
ment and appointment of Dr. Tapas 
Banerjee, Barrister-at-Law or such other 
person as the Court deemed fit and 
proper as Arbitrator to adjudicate the 
dispute between the parties. 


5. Mr. Sankar Ghosh with Bhas- 
kar Gupta appearing for the petitioner 
submitted that the disputes between the 
parties arising out of the contract are 
covered under the arbitration clause 
and in spite of the notice under Sec- 
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tion 8 of the Arbitration Act, the res- 
pondent has failed to appoint any 
Arbitrator and order should be made 
as prayed for. Mr. Ghosh submitted 
that from the facts it is quite clear 
that the Arbitrator named in the arbi- 
tration agreement, that is, the Secre- 
tary Government of Uttar Pradesh, 
Industries Department, has neglected or 
refused to act in spite of repeated re- 
quests by the petitioner by their let- 
ters dated 17th/20th of July, 1970 and 
final letter dated the 7th of January, 
1971 as the said appointed Arbitrator 
did not comply with within one month 
from the requests made by the peti- 
tioner to enter on and proceed with 
the reference within the meaning of the 
explanation to Section 9 of the Arbi- 
tration Act. In these circumstances, 
there has been positive failure, neglect 
and refusal on the part of the appoint- 
ed Arbitrator. As such he is liable to 
be removed under Section 11 (1) of 
the Arbitration Act and the sole Arbi- 
trator Dr. Tapas. Banerjee should be 
appointed to adjudicate the disputes as 
notice under Section 8 (1) (c) of the 
Arbitration Act has been duly served 
on the respondent and the respondent 
having failed to comply with the notice 
the petitioner is entitled to the order 
asked for. 


6. Mr. Salil Hazra appearing for 
the respondent was fair enough to con- 
cede that he cannot sustain the stand 
taken by his Client that there is no 
dispute between the parties. As such 
there cannot be any reference to arbi- 
tration in terms of the arbitration 
agreement. He contested the applica- 
tion mainly on the ground that there 
fs no wilful or deliberate failure or 
neglect on the part of the named arbi- 
trator that is the Secretary, Govern- 
ment of Uttar Pradesh, Industries De- 
partment to enter upon or proceed with 
the reference as he was labouring 
under a misapprehension or misconcep- 
tion as to the legal position of existence 
of a dispute at this stage. He ` submit- 
ted that in order to invoke Section 8 
there must be neglect or failure or 
refusal to act on the part of the arbi- 
trator which must be deliberate and 
wilful. Mr. Hazra referred to pas- 
sage of Russell on Arbitration, 18th 
Edition page 99 wherein two English 
cases have been referred. —- Re Hawley 
and North Staffordshire Rly., (1848) 2 
De G. & Sm. 33, and Burkett Sharp and 
Co. v. Eastcheap Dried Fruit Co. and 
Perera, (1962) 1 Lioyd’s Rep. 267 in 
which Court held that in the facts and 
circumstances of those cases there were 
no refusals to act on the part of the 
arbitrators. He also referred to the 
decision Nandaram Hanutram v. Raghu- 
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math & Sons Ltd., 93 Cal LJ 92 = (AIR 
1954 Cal 245) where Bachawat, J., held 
that the existence of dispute or dif- 
ference is a condition precedent to the 
exercise of the jurisdiction. by the arbi- 
trator under the arbitration clause and 
a dispute implies an assertion of a 
right by one party and a repudiation 
thereof by another. But the repudia- 
tion: by the other party may be either 
express or implied and may be by 
words or by conduct. But- as _ Mr. 
Hazra has already conceded and right- 
ly, that he cannot now contend that 
no dispute has arisen between the par- 
ties as such the decision of Bachawat. 
J., is no longer relevant for the pur- 
pose of deciding the present applica- 
tion. Mr. Hazra further contended that 
the parties should be bound by their 
agreement and the disputes must be 
referred to the named arbitrator under 
the agreement where in the facts and 

ces as are disclosed by the 
correspondence between the parties in- 
cluding the internal correspondence of 
the respondent that there was a mis- 
conception in the mind of the arbitra- 
tor as to the correct legal position and 
as such he cannot be said to have re- 
fused to act or there is any failure or 
neglect on the part of an arbitrator 
under the agreement. As such the par- 
ties should refer the disputes to the 
named arbitrator and Mr. Hazra sub- 
mitted that the Secretary, Government 
of Uttar Pradesh, Industries Depart- 
ment should be appointed as Arbitra- 
tor to adjudicate the disputes between 
the parties and the matter to be re- 
ferred to him 


7.- I may note here that the 
notice of the application with the leave 
of the Court has been duly served on 
the arbitrator, that is, the Secretary, 
Government of Uttar Pradesh, Indus- 
tries Department but he has not cho- 
sen to appear to make any representa- 
tion to this Court or explain the cir- 
cumstances which are now alleged by 
the respondent, as to why he did not 
enter upon and proceed’ with the refe- 
rence after the -dispute was specifical- 
ly referred to him by the petitioner 
and he was asked to enter on the re- 
ference. It is significant that, the 
named arbitrator het replied to the 
petitioner in spite of the fact he had 
been served with the létters dated 17th/ 
20th July, 1970, 12th September, 1970 
and 7th January, 1971 by the peti- 
tioner. It is sought to be contended 
by Mr. Hazra that the arbitrator com- 
municated with the respondent and as 
such the respondent came to know that 
the arbitrator was taking the same 
view as the respondent and their Law 
Department took on the subject-matter, 
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that is, as there no dispute has arisen 
between the’ parties, the appointment of 
the arbitrator is premature. I mav 
quote here a relevant statement con- 
tained in a letter from S. N. Acharya, 
Sanyukt Sachiv to the Director, Gov- 
ernment Cement Factory, Dalla dated 
the 3lst of March, 1971 which is as 
follows :— 


“Here the dispute is yet to be re- 
ferred to the Secretary (Industries) and 
recourse to Section 8 will be had only 
when he neglects or refuses to act. 
The Factory can send its reply to the 
notice of the above lines.” 


8. The notice referred to in the 
said statement in the letter dated the 
3lst of March 1971 is the notice of 
motion of this application served by 
the petitioner on the respondent. 


9. Mr. Hazra has also referred 
me to all the correspondence between 
the parties and the internal correspon- 
dence of the respondent and submitted 
that in the circumstances when the 
arbitrator is labouring under a mis- 
conception of legal position he cannot 
be said to have refused to act or failed 
or neglected to act and the application 
for appointment of an Arbitrator by 
Court under Section 8 or removal of 
the arbitrator under Section 11 of the 
Arbitration Act do not arise. He fur- 
ther contended that the arbitrator has 
not accepted the appointment as there 
is no evidence before the Court that 
the arbitrator signified his assent either 
to the petitioner or to the respondent 
accepting the office of the arbitrator 
in terms of the arbitration agreement. 
Mr. Hazra further contended that in 
the arbitration agreement the sentence 
“his decision shall be final and binding 
on the parties” signifles that the arbi- 
trator was a persona designata and 
the parties intended not to supply the 
vacancy in case he refuses or neglects 


. to act in terms of the arbitration agree- 


ment. It may be noted that this 
point has not been taken in the affida- 











able as the arbitration clause itself is 
quite clear and the arbitrator is the 
incumbent in the office of the Secre- 
tary, Government of Uttar Pradesh at 
the time of reference of dispute to 
arbitration and can never be construed 


the petitioner had no opportunity to 
deal with and assuming respondent can 
take that point as I have already hel 
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that by interpretation of the arbitration 
clause it cannot be said that there was 
any intention as appearing in the said 
agreement that the vacancy of the 
arbitrator created by his neglect or 
refusal to act was not intended to be 
supplied. I cannot accept the conten- 
tions of Mr. Hazra for obvious reasons. 
Position as disclosed in the correspon- 
dence between the parties and the in- 
ternal correspondence is that the arbi- 
trator is completely under the control 
and spell of the respondent and lacks 
in the fundamental conception as to 
the powers and duties of an arbitrator 
and as such is incapable of acting as 
an arbitrator in the disputes between 
the parties and discharge his judicial 
function impartially without being in- 
fluenced by the views and orders of 
the respondent. In my view, if he is 
allowed to be the arbitrator to adjudi- 
cate the dispute between the parties 
whole purpose and object of the arbi- 
tration would be frustrated. The con- 
duct of the respondent and the ap- 
pointed arbitrator being the present 
Secretary to the Government of Uttar 
Pradesh, Industries Department raises 
no doubt in my mind that it would be 
injustice and against all principles of 
equity and good conscience to refer 
the matter to the appointed arbitrator 
in the facts and circumstances of this 
case. 


10. Mr. Bhaskar Gupta cited a 
Division Bench decision of the Madras 
High Court in K. G. S. Venkatanara- 
nayya v. K. G. S. V. R. Lakshmideva- 
amma, (1947) 2 Mad LJ 520 wherein a 
dispute between the members of a 
Hindu Joint family was referred by an 
agreement in writing to an appointed 
arbitrator after a criminal proceeding 
was instituted in the Bombay Magis- 
trate’s Court by a party. In fact. there 
were alternative arbitrators that is. in 
case of failure of one other will act as 
an arbitrator. After the said agree- 
ment to arbitration the criminal pro- 
ceeding was withdrawn from Bombay 
Court but each of the two named arbi- 
trators refused to act. Thereafter an 
Advocate’s notice was sent to each of 
the named arbitrators requesting them 
to reconsider the matter and consent 
to act as arbitrator. One of the arbi- 
trators replied immediately and de- 
clined to act as an arbitrator. The 
other arbitrator neither acknowledged 
the receipt of the Advocate’s notice 
nor replied to it. Thereafter a fresh 
criminal proceeding was started in 
Bombay Presidenty Magistrate’s Court, 
about two and half months after the 
notice of the Advocate was received by 
one of the arbitrators who did not re- 
ply to the said notice, suddenly gave 


- Venkata Seshayya did 
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notice to the parties that he will hold 
the reference of the arbitration at his 
residence. It was contended that the 
said arbitrator not having acknowledg- 
ed the receipt of the Advocate’s letter 
clearly indicated that he had no inten- 
tion to act as an arbitrator in the 
matter and as such the criminal pro- 
ceeding in Bombay Presidency Magis- 
trate’s Court was started. It was also 
contended that the opposite party had 


approached the arbitrator and caused 
the arbitrator to enter into the refe- 
rence under pressure. As such there 


will be no impartial justice before the 
arbitrator. In spite of such notice the 
arbitrator proceeded ex parte and made 
an award. The award was challenged 
and was set aside on the ground that 
there was no valid appointment of 
arbitrator as the arbitrator having re- 
fused to act cannot subsequently with- 
out a fresh submission by the parties 
enter into reference and the award was 
invalid. In that decision Gentle. C. J. 
at pages 521-22 has held: 


“When asked by the respondent. in 
the letter of July 15, to reconsider his 
refusal and to act as as arbitrator. Mr. 
not even ac- 
knowledge the letter. The Explanation 
to Section 9 of the Arbitration Act 
provides that the fact that an arbitra- 
tor, after a request by either party to 
enter on and proceed with the refe- 
rence, does not within one month com- 
ply with the request, may constitute a 
neglect or refusal to act within the 
meaning of Section 8. Assuming the 
respondent’s letter of July 15. addres- 
sed to Mr. Venkata Seshayya, was a re- 
quest within the contemplation of the 
section, in the light of his earlier re- 
fusal and since he did not comply with 
the request contained in the letter with- 
in one month, his conduct must con- 
stitute further refusal to act. 


In the thirteenth edition of Russell 
on “Arbitration”, it is stated at page 
335 as follows: 

“Acceptance of the office by the 
arbitrator appears to be necessary to 
perfect his appointment. It has been 
so decided in the case of an umpire, 
and it would seem to be only reason- 
able that an appointment should not 
be considered to be effective until the 
person appointed has agreed either ex- 
pressly or tacitly to exercise the func- 
tions of the office.” 

In Sadik Husain v. Kaniz Zohra Be- 
gam, (1911) 38 IndApp 181 (PC) it was 
observed by the Board at page 751: 


“It appears to their Lordships thaf, 
when an arbitrator is nominated by 
parties, his refusal to act is signified as 
clearly by his refusal to accept nomi- 
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nation as by any other course he could 
pursue. to act necessarily 
follows, for he has not performed the 
first action of all, namely, to take up 
the office by signifying his assent to 
his appointment.” 

The notice dated October 1, sent by 
Mr. Venkata Seshayya, by which he 
purported to make ions in 
arbitration by fixing the date for 
inquiry, was given after he had ex- 
pressly refused to act; and, assuming 
the respondents advocate’s letter of 


July 15 (which: Mr. Venkata Seshayya- ` 


ignored) was notice contemplated by 
the Explanation to Section -9, after his 
omission to comply with the notice 
within one month, which omission was 
further refusal to act, as contemplated 
by the Explanation Even if the res- 
pondent’s letter of the-'15th July was 
not such a notice, his ‘refusal to act 
had been expressed five months before 
he purported to give - directions as 
arbitrator and had not been withdrawn. 
In either event, Mr. Venkata Seshayya 
had done nothing régarding his ap- 
pointment as arbitrator by the agree- 
ment of April 28, before he sent his 
communication of October 1, save to 
express and’ to indicate refusal to act. 


In my view, when he wrote the 
communication of October 1, the time 


had ‘passed within which he could 
have accepted the appointment . and 
. that that communication: i was: not 


such acceptance. Before he wrote it, 
he did not take up the. appointment 
by signifying his assent to it and he 
had divested himself of the character 
of an arbitrator. Further, there was 


no fresh submission by’ the parse to 


the arbitration”. 


11, In my view. EN ‘the 
facts in the Madras Case are somewhat 
different from the present one, but the 
‘principle, when an arbitrator should 
be held to have refused to act with- 
in the meaning of ‘Explanation to 
Section 9 has been stated and I have 
no hesitation in applying the princi- 
ple to the facts of this! case where as 
I have already held that the arbitra- 
tor has refused to act after being 
called upon by’ the petitioner to en- 
ter on and proceed with the reference 


within the meaning of Explanation to, 


Section 9 of the Arbitration Act. 


12. I will once! again briefly 
analyse the fact which' appears from 
the admitted correspondence. The con- 
tract was entered into on the 27th of 
January, 1967 and it appears that the 
work under the contract was complet- 
ed before November, 1968. The peti- 
tioners by their telegram dated - the 
lith of November, 1968 sent to the 


(S K. R. Chowdhury J.) 
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respondent recorded with regret that 
after discussions no payments of their 
outstanding bills have been received.. 
There was no response to the said tele- 
gram and the petitioner again by an- 
other telegram dated 23rd of Novem- 
ber, 1968 requested. the respondent to 
remit payment of the outstanding bills 
and also referred to the telephonic 
talk in the meantime. Thereafter, for 
the first time, the respondent respond- 
ed by a telegram completely denying 
any liability to the petitioner as in the 
respondent’s account nothing was found 
payable to the petitioner. Thereafter 
it appears that various letters were 

exchanged between the ‘parties and 
also a telegram dated the 6th of July, 
1970 sent by the petitioner to the res- 
pondent on the subject but nothing 
bappened. Ultimately, by the notice 
dated 17th/20th of July, 1970 sent to - 
the respondent and copy: to the named 
arbitrator the . petitioner invoked the 
arbitration clause in the. contract and 
called upon the respondent to nominate 
and/or- appoint the said arbitrator 
within 15 days and also’ requested the 
named arbitrator to enter into the re- 
ference. There was no response’ from 
the respondent or the arbitrator. The 
named arbitrator had not the 






September, 1970 and 7th January, 1971 
requested formally- the _ arbitrator 


the 29th of January, 1971, the respon- 
dent through the Director, Uttar Pra- 
desh Government Cement Factory, 
Dalla, replied to the statutory notice 
under Section 8 of the Arbitration Act | 
dated the 7th of January, 1971 served 
by the petitioner on the respondent 
which. is set out hereunder :— 


“BY REGISTERED POST WITH A/D 
No. D-7 (KXIVL) 67-68-1424 


From :— 
The Director, Government Ce- 
ment Factory: Dalla Mirzapur. 
Recd, on 29-1-71. 
To i l : 
M/s. Gopal & Kumar, 14, Netati 


‘Subhas Road, Calcutta-1. 


Dated Dalla Jan. 20, 1971. 


1972 
Sub. :-— ao for arbitration Proceed- 


pear sis, 3 
refer to your letter No. [RE 
Taia dated 7-1-71 purporting to be 
a notice under Section 8 of the Arbi- 
tration Act, 1940, for appointment of 


Sri Tapesh Banerjee as Sole arbitrator 


for adjudicating. in the dispute between 
you and the Factory administration. 

Section 28 of the agreement ènter- 
ed with you only provides for appoint- 
ment of Secretary to Government 
Uttar Pradesh Industries Department, 
as sole arbitrator for adjudicating in 
the dispute between you and the fac- 
tory administration arising out of the 
contract for clearance of consignments 
from Calcutta Port and their handling 
at the Port as well as at the destina- 
tion point entered with you. The 
eae in dispute have already been re- 
_ferred by you to the Secretary to 
Government of Uttar Pradesh, Indus- 
tries Department and his decision in 
the matter is awaited. The agreement 
does not provide for appointment of 
any: other person as arbitrator and, as 
such, we totally disagree with contents 
of your getter under reference. 

Yours faithfully, 


(S. P.. Bhatnagar} 


Gopal v. State (S. K., R.. Chowdhury J.) 


of 
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13. After the said letter the 
respondent sent another letter dated 
the 6th of February 1971 to the peti- 
tioner in continuation of the said letter 
dated the 29th of January, 1971 which 


= 


is as follows:— 


; _ No.. D-7-1485/ 
Dated, Dalla, Febru- 
ary 6, 1971, 
From 
l The Director, Government Ce- 
ment -Factory, Dalla (Mirza- 
pur) .- : 
To : 
M/s. Gopal & Kumar, 14, Netaji 
Subhas Road, Calcutta-1. 
Dear Sirs, ` 


In continuation of this office létter 
No. D-7 (XXIVL)/67-68-1424 dated Janu- 
ary 29,1971, I am to say that your 
letter of January: 7, 1971 has been refer- 
red to Government for orders and they 
are examining it with reference to the 
arbitration proceedings desired by you. 
We shall revert on the subject as soon 
as Government’s orders: in the matter 
are received. In the meanwhile I am to 
say that your undermentioned six bills 
included in the list of outstanding bills 
sent with your letter of RK/V-3/70, dt- 





’ Director. 17-7-1970 do not appear to have 
{contd. on col, 2) received by us. . 

- 81. No. Bill No. Amount. 

I 22 94.4.67 Rs. 6,682.50 
. 2 203° 18-10-87 _ Rs. 55.00 . 

3. 255 4.11.67 Rs. 65.000 

4, 258 4-11-67 Rs. 245.00 

5. 257 | 511-67 Rs. 50.00 

6. 104 2.3-87 Rs. 15,000. 00 

Rs. 22,097.50 : 


Please send copies of the same with 


a certificate of non-payment to enable 
us to examine it and take necessary 


action. . 
Yours faithfully, 
Sd/- Ashok Chandra 
Deputy Director. 
For Director. 
14. . In the circumstances the 


petitioner naturally had no other al- 


ternative but to make this application 


under the Arbitration Act for removal 
of the named arbitrator and appoint- 
ment of arbitrator by the Court and 
took out a‘ notice of motion-on the ist 
of April, 1971 of this application and 
served the, same on the respondent. The 
respondent after receiving the notice of 
the application through the Director, 
Government Cement Factory, Dalla, by 
a long letter dated 15th of April, 1971, 
inter alia, contended that there was no 
Gispute between the parties as the Gov- 


— 





ernment was examining the alleged 
claim of the petitioner and after exa- 
mination, the Government will know 
the position and after that if any dis- 
pute remained that may be referred 
`- to arbitration. In substance they. al- 
leged that there is no ground for peti- 
tioner’s present application and the 
same being premature.. It is clear from 
the conduct‘of the respondent that their 
whole idea ‘is to delay the settlement 
Leah pee of the dispute between 
e parties which has arisen in 1968 
aie the contract as long as possible 
under various pleas. It also appears 
that the arbitrator is completely under 
the control and influence of the res- 
pondent and in fact Mr. Hazra has 
clearly admitted before me that the 
arbitrator did not think it necessary to 
make any communication to the peti- 
tioner but he intimated the respondent 
that he was holding the same view with 
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the respondent that there is no dis- 
pute existing between the parties, as 
such the question of invoking the arbi- 
tration clause not arisen, being 
premature. The matter being under 
consideration of the respondent and un- 
til an order is made by the Govern- 
ment on the subject no -dispute can 
arise. The whole attitude of the res- 


pondent and the arbitrator seems to 
me against all principle. of natural 
justice, common sense and complete 


denial of ordinary rights of a citizen. 
The respondent and the arbitrator seem 
to have taken the law in their own 
hand and acted in a high-handed man- 
ner denying the legal rights of the 
petitioner under the said contract and 
it is only after services of the statutory 
notices under Section 8 of the Arbitra- 
tion Act and the notice of motion of 
this application ‘they are setting up all 
sorts of frivolous and untenable pleas 
which cannot be entertained or accept- 
ed in a Court of law. The submission 
of Mr. Hazra on behalf of the respon- 
dent that as the arbitrator was labour- 
ing under a misapprehension as to the 
basis of his jurisdiction. being the 
existence of dispute. under the con- 
tract, and there was no dispute yet ae 
the respondent is still considering the 
alleged claim of the petitioner, that 


is why, the arbitrator’ thought it fit not. 


to show the ordinary courtesy of reply- 
ing to the series of the requests made 
by the formal notices to him to enter 
upon and to proceed. with the refe- 
rence. In the circumstances it is clear 
from the conducts of the ~ respondent 
and the arbitrator that the named ar- 
bitrator i.e., the present Secretary, 
Government of Uttar Pradesh, Indus- 
tries Department is an unfit and in- 
capable person to act as an arbitrator 
in terms of the arbitration agreement 
between the parties. ' 


15. As I have already held that 
the arbitrator has neglected and re- 
fused to act within the meaning of the 
Explanation to Section 9 of the Arbi- 
tration Act he is liable to be removed 
under Section 11 (1) of the Arbitration 
Act and the petitioners are entitled to 
an order in this application. 


. 16. In the result, I make an 


order appointing Dr. Tapas Banerjee 
Barrister-at-Law, of No. 1/1B, Deodar 
Street, Calcutta-19 as an arbitrator to 


adjudicate the dispute which has ari- 
sen between the parties in respect of 
the agreement dated the 27th of Janu- 
ary, 1967 and he is to enter upon the 
reference on a signed copy of the 
minute of this order and he is to make 
bis: award within four months from 
- the date of his entering reference. I 
am appointing Dr. Tapas Banerjee not 





M. Mondal v. Anachhaddin (S. K. Datta J.) 
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as the appointed arbitrator of the peti- 
tioner but as an arbitrator whom I 

a fit and proper person to adjudi- 
cate the disputes between the parties. 
The respondent to pay the costs of 
this application. The arbitrator and 
all parties to act on a signed copy of 
the minutes and the petitioner to com- 


plete the order. 
Order accordingly. 


AIR 1972 CALCUTTA 74 (V 59 C 13) 
SALIL KUMAR DATTA, J. 
Mofazzel Mondal and another, De- 
fendants-Appellants v. Anachhaddin Sar- 
dar and others, Plaintiffs-Respondents. 
A. F. A. D. No. 78 of 1961. Dj/- 
7-6-1971. 


Debt Laws — Bengal Agricultural 
Debtors’ Act (7 of 1936), Section 37-A 
— Effect of setting aside sale — The 
effect of setting aside execution sale in 
a decree for debt on an application of 
one of joint debtors is to revive the 
title of all the joint debtors but the 
applicant joint debtor. alone is entitled to 
retain possession till the extinguishment 
of debt. Non-applicant joint debtors are 
free to alienate their shares and the ali- 
enee becomes entitled to declaration of 
title and joint possession. AIR 1949 
Cal 125 and AIR 1948 -Cal. 31, Rel. on; 
AIR 1953 Cal 323, Dist. 

(Paras 8, 9, 10) 


Cases Referred: Chronological Paras 
(1953) AIR 1953 Cal 323 (V. 40) = 

88 Cal LJ 180. Lankeswar Hal- 

dar v. Ram Gopal 
(1949) ATR 1949 Cal 625 (V 36), 

Sudarshan v. Karunasindhu 
(1948) AIR 1948 Cal 31 (V 35) = 

51 Cal WN 859, Gopi Ballav v. 

Aswini Kumar 

Syama Charan Mitter, for Appel- 

lants; Mukunda Behari Mullick, Mahen- 
dra Kumar Ghosh and Bishnu Ranjan 
Samajpati, for Respondents. | 


JUDGMENT :— This is the defen- 
dants’ appeal against the judgment of 
concurrence decreeing the plaintiffs’ 
suit for declaration of title and joint 
possession. The plaint case is as fol- 
lows: 

The suit property is comprised in 
Dag No. 1973 in Khatian No. 46 mea-- 


‘suring 60 acres in P.’S. Hanskhali in 


District Nadia. The suit land was 
settled by the landlord in 1926 by re- 
gistered pattah to Moala Bux and 
Mahiruddi Mondal. The defendants 
are the heirs and legal representatives 
of Mahiruddi. After the death of 
Moala Bux his brother Jalil Mondal and 
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on his death Fakir Chand inherited the 
property and had been in joint posses- 
sion. Fakir sold the suit property to the 
plaintiffs by a kobala dated August 13, 
1956, but as the plaintiffs went to take 
possession, they were prevented from 
taking possession by the defendants. 
Accordingly, the suit was filed on 
August 20, 1956 by the plaintiffs for a 
declaration of their 8 annas title and 
Joint possession with the defendants: 


2. The suit was contested by the 
defendants Nos. 1 and 2 who filed their 
joint written statement stating that the 
settlement owas, in fact. taken by 
Mohiruddi and Moala Bux had no title 
to it. This jama was sold in auction 
for arrears of rent and Mohiruddi insti- 
tuted proceedings under Section 37-A 
of the Bengal Agricultural Debtors’ Act 
before the Special Debt Settlement 
Board, Ranaghat and obtained return 
of the jama on the basis of the decree 
under the award and the decretal dues 
had been paid off. Moala Bux having 
no title. Jalil and thereafter Fakir ob- 
tained no interest in the property and 
never had any possession. The suit 
was, accordingly, misconceived, not 
maintainable in law and barred by 
limitation. 


The suit was:tried on evidence be- 
fore the learned Munsif who came to 
the finding that the settlement was 
taken both by Moala Bux and Mobi- 
ruddi, and, exclusive possession of 
Mohiruddi was not established. It was 
further held that the plaintiffs acquired 
8 annas interest in the suit property 
and they were entitled to the reliefs 
prayed for in the suit. The suit was, 
accordingly. decreed. 


3. An appeal was preferred by 
the defendant and the appellate court 


affirmed the findings of the trial court.’ 


A new point was taken in respect of 
the proceedings under Section 37-A of 
the said Act. Mohiruddi got back the 
property under the provisions of the 
award passed in the said proceedings 
and duly paid the amount under the 
award. According to the appellate 
court the title of Moala Bux was not 
thereby affected though possession was 
given to Mohiruddi by the Board. There 
was also no case of ouster or assertion 
of any hostile title by the defendants. 
Accordingly, the plaintiffs were  entitl- 
ed to the declaration and joint posses- 
sion prayed for in the suit. The pre- 
sent appeal is against the said deci- 
sion by the appellants. 


4, Mr. S. C. Mitter, the learned 
Advocate appearing for the appellants, 
has contended that on an interpreta- 
tion of the relevant provisions of the 
Section 37-A of the Act. it would ap- 
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pear that the sale in the execution of 
the decree extinguished the title of the 
judgment-debtors in the jama. When 
one of the debtors applied for setting 
aside the sale, and on the basis of the 
award passed in his favour the sale 
is set aside and the land was restored 
to him, such act amounts to a negation 
of the title of the other  co-sharers. 
The other co-sharers accordingly could 
claim no interest or title in the pro- 
perty and there was no provision for 
reverting title to them. 


5. Mr. Mukunda Behari Mullick, 
the learned Advocate for the plaintiffs- 
respondents contended that the award, 
which set aside the sale that extinguish- 
ed the title of all co-sharers, revived 
the title of all co-sharers. He referred 
to Section 9 (3) of the Act which pro- 
vided that in case of payment of the 
debt by a debtor applicant pursuant to 
an order of the Board, the other persons 
so liable for the debt, would be liable 
to contribute to the debtor applicant in 
respect of the sum paid by him under 
the said order. This Section 9 provides 
for settlement of ancestral or joint 
debts and not of debts which culminat- 
ed in a decree and an auction sale of the 
holding. According to Mr. Mullick the 
same principle should be extended to 
we ie covered by Section 37-A of 

e Act. . 


6. There is no dispute that the 
application under Section 37-A can be 
made by any of the debtors as provided 
in sub-clause (I) of clause (b) of sub- 
section (1) of Section 37-A, reserving 
such right to “such person” which may 
be liable for the debts jointly with 
others. This was so held in Sudarshan 
v. Karunasindhu, AIR 1949 Cal 625, 
and it was also held that for relief un- 
der Section 37-A, it is not necessary 
that all the debtors should join the ap- 
plication, following the decision in 
Gopi Ballav v. Aswini Kumar. 51 Cal 
WN 859 = (AIR 1948 Cal 31). 


7. In Gopi Ballav’s case, it was 
noted that though the sale was set 
aside, nothing was said about title and 
it was observed by Chakravarti, J.: 
(as his Lordship then was) speaking for 
the Court as follows: 


“If such an order (setting aside the 
sale under sub-section (8) is made, the 
position which results'is that since the 
section says nothing about this, title 
apparently reverts to all the original 
owners, although the application might 
have been made by some of them, but 
possession is restored only to the ap- 
plicant or applicants.” (P. 862) (of Cal 
WN) = (at p. 33 of ATR). 


The Court also noted that posses- 
sion is to be given to the applicants who 
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are to be deemed as the debtors and til debt is extinguished or until 20 
the non-applicants, if the title revert- years have expired from the award 
ed to them, may alienate their shares, and also annual rent, with further dir- 


but neither they nor their transferees 
can obtain possession so long as the 
debt is not paid off, for which period 
the property must remain in posses- 
sion of the applicants under the terms 
of the section. The real question was 
posed In the- above case in the follow- 
ing terms:— 

' “When the debt Is paid off, a ques- 
arise, as to whether the 
be vo titlod any longer 

exclusive possession. 
It will then have to be decided whe- 
ther the section really revives the title 
of even the non-applicants and, in eff- 
ect, makes a gift of. them of ane 
shares, although gift of a deferred cha- 
racter, or whether title really vests in 
the applicants alone, although it is 
not expressly so said.” 

The question was’ not finally ans- 
wered as it was not necessary in the 
facts of the case polars the Court. Mr. 
Mitter also referred to 


eswar ` pal, 

Cal LJ 180 = (AIR 1953 Cal 323) 
where it was held that to give the 
joint debtors the right of the benefit 
of the provisions of {Section 37-A, it 
was necessary for them to make appli- 
cation within the period of limitation. 
The Court was concerned, in this case, 
with the question as ito whether the 
application by other co-sharers was 
barred by limitation, and the case real- 
ly was not concerned: with the ques- 
tion of title in the property the 
sale of which was set, aside. 


8. Section 37-A' provides an ela- 
borate scheme for setting aside sales of 
immoveable property in execution of 
the decrees and restoration of posses- 
sion thereof. In fact the object of 
the Amending Act II of 1942 which 
was inserted as Section 37-A was for 
the protection of the holdings of the 
debtors who lost them by hurried de- 
crees and sales effected by the land- 
lords and creditors. In short, the mate- 
rial provision in sub-section (1) is that 
the application for relief can be made 
by anyone of the joint debtors when 
the property is sold in execution of a 
decree relating to a debt. Under sub- 
section (2) the application has to be 
made to the Board., Sub-section (4) 
gives the power to: the Board to make 
an estimate of the average annual gross 
receipts derivable from the property 
sold during 1934 to 1938. Under sub- 
section (5). after the estimate is made, 
an award shall be made by the Board 
directing the applicant to pay annual- 
ly in cash to the decree-holder half of 
the value of annual gross receipts un- 


ection to pay in cash half of the cash 
receipts toward bona fide mortgage 
subject to which the property was sold. 
Under sub-section (7), after the award 
is made, the applicant shall be deem- 
ed to be the debtor. In sub-section 
(8) it is provided that on presentation 
of the copy of the award to the Civil 
Court, at whose order the property 
was sold, such Civil Court shall direct 
that the sale be set. aside and the 
debtor, meaning the applicant, with 
his under raiyat, if any, shall be restor- 
ed to possession of the property. By 
sub-section (9) the debtor so restored 
to possession under sub-section (8), 
shall not, during the period the debt 
remains unsatisfied or until expira- 
tion of 20 years, alienate by sale, lease, 
gift or other form of transfer or create 
any charge thereon and any alienation 
or charge so made shall be void. 


9. These sub-sections do not 
make any provision about title in res- 
pect of the property, and, it appears 
to me that no provision was necessary 
In the circumstances. If the sale is 
set aside. the legal effect would be that 
there was no sale at all, the further 
effect whereof would be ‘that the title 
of the original holders in the property 
was never disturbed but remained in 
them all through and we have seen 
that protection of holdings sold In exe- 
cution of a decree for debt is the pur- 
pose of the Act including the amend- 
ing. Acts. Though the title of the orl- 
ginal holder thus remains with them 
in spite of the sale since set aside, the 
applicant who moves for the award: is 
put in possession of the property, for 
enabling him to pay of the instalments 
under the award from the  usufructs 
of the property so long as the debts 
or subsisting mortgage are not paid 
off. This is an indirect mode of ob- 
taining contribution from the co-sharers 
which, in case of other debts, is pro- 
vided in Section 9 (3): For securing 
the due payment under the award, the 
debtor in possession has been denied 
the right to alienate the property or 
create any charge thereon during the 
period the award remains unpaid or un- 
til expiration of twenty years 
the award. The other co-sharers are 
not under any restriction as to transfer 
but their transferees will not be entitl- 
ed to possession of the property ti 







. On such satisfaction of 
the right of the co-sharers 
possession springs into force, w 
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their title to -the immoveable property 
remains unaft on account of the 
sale being set aside on the filing of the 
award. `> 

10. Accordingly. I am nable 
to accept the- contention of Mr, -Mitter 
that only the applicant for the award 
which in due course sets aside the sale 
would be entitled to the property. Fur- 
_|ther, the preservation of the title will 
not mean a gift of the property . to 
the non-applicant debtors, as the pay- 
ments for satisfaction of the debts un- 
der the award will be made from the 
usufructs of the property. This inter- 
pretation Is, thus, consistent with the 
notions of equity and if legislature 
thought otherwise, we would find ex- 


the property to the applicant debtor, 
which in view of the manner, as pro- 
vided, in which the debt is to be’ satis- 
fied, could mean an unfair advantage 
to the applicant debtor at the cost of 
his co-sharers who failed to join or 
apply for some reason or other, there- 
by frustrating the objects for which 
the Act and Its amendments have been 
enacted. Accordingly the transferee 
from a co-sharer would be entitled 
as in the present case to a declaration 
of title and possession jointly with 
the defendant as prayed for in view 
of the satisfaction of the debt under 
the award. 


- 1L As the contentions raised on 
‘behalf of the appellants fail, this ap- 
peal is dismissed, ‘without, however, 


eny order as to costs in this Court. 
Leave under Clause 15 of the Lef- 
a Patent is prayed for and is grant- 


Appeal dismissed. 





AIR 1972 CALCUTTA 77 (V 59 C 14) 
RAMENDRA MOHAN DATTA, J. . 
Himangsu Sekhar Paul, Plaintiff v. 
Kishori Lal Paul and others. Defen- 
dants. 
Suit No. 69 of 1963, D/- 16-2-1971. 
High Court Rules and Orders — 
Calcutta High Court Original Side Rules, 
Chapter 26, Rule 51 — Chamber Sum- 
mons -— Application relating to con- 
duct of a reference pending before Spe- 


cial Referee filed by a party whose re- | 


quest to that Referee to make a spe- 
cial report was declined has to be mov- 
ed by way of Chamber Summons and 
not by way of a notice of Motion. (X- 
Ref:— Chapter 20, R. 3). (X-Ref:— Civil 
Procedure Code (1908), Section 151). 

Rulings of Chitty and Chaudhury JJ. 
D/-15-5-1917 and 17-5-1917 (Cal), (1844) 12 
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M & W 685 and Suit No. 2020 of 1947, 
D/- 13-9-1961 (Cal), Followed, 
(Paras 10, 11 and 18) 
When the order on that ica~ 
tion . has held the Referee to have 
wrongly allowed an oral plea without 
an opportunity to the other party, such 
order also comes under the Rule. ` 
(Para 12} 
With the express provision in the 
Rule governing such application nei- 
ther Chapter 20, Rule 3 nor Section 
151, Civil Procedure Code can apply. 
(Para 13) 
When the question whether the 
application should have been moved 
by way of Chamber Summons or by No- 
tice of Motion has not been raised be- 
fore the Court, it should be decided un- 


‘less otherwise ordered at the taxation 


stage.. (Para 14) 

In view of the rulings of Chitty 
and. Chaudhury, JJ. D/- 15-5-1917 and 
17-5-1917 — They have become the law 
of the court having been followed from 
of their pronouncement — 
That application must be taxed as for 
Chamber Summons and not as for a 
Notice of Motion (Paras 16 & 18) 


Cases Referred: -Chronological Paras 


(1961) Suit No. 2020 of 1947 D/- 
13-9-1961 (Cal), Hanutmull Boid 


v. Federation Bank of India ET 
(1844) 12 M & W. 685 = 152 ER 
4374, Scales v. Cheese 16 


. ORDER:—This matter has come up 
before me for review of taxation of 
the Bill of Cost No. 272 of 1967 and 
for. an order, inter alia for varying 
and/or setting aside the findings of the 
Taxing Officer given on 12th August, 
1970. The matter in question arises 
out of an application made before A. 
N. Sen J by one of the parties here- 
in claiming the following reliefs:— 

(a) Time to file, the report by the 
Special Referee be extended by two 
months from date of the order to be 
made hereon; 

(b) The Special Referee be directed 
to proceed with the reference in terms 
of the consent decree and orders dated 
8th March, 1965 and 26th August, 1965; 
_ (c) That the Special Referee be dir- 
ected to follow the procedure laid down 
by the reference rules of this Court 
and in the: Code of Civil Procedure: 


(d) The Special Referee do pro- 
ceed with reference in respect of mat- 
ters and/or issues which arise under 
the consent decree and not to bring 
in-matters which are beyond the scope 
of enquiry; 

(e) The orders by Special Referee 
for filing of additional or amended 
statement of facts by oral application on 
behalf of plaintiff may be set aside; 
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(f) In the alternative, Special Re- 
feree do file a special report as to why 
the plaintiff is allowed to file the addi- 
tional statement of facts in the manner 
sought to be done and at this stage: 

(g) Costs of and incidental to this 
application may be paid by the plaintiff, 


and ; 

m) Such further order or orders 
be made as to this Hon’ble Court may 
seem fit and proper. 

2. That application was moved 
before A. N. Sen J. on a notice of mo- 
tion and an order was made inter 
alia to the following effect: 

“And it being made clear that this 
Court in setting aside the order of the 
Special Referee as hereinafter men- 
tioned only on the ground that he 
made the order without' a proper ap- 
plication and without giving the defen- 
dant opportunity to oppose the same 
and that this Court is not setting aside 
the said order on the, ground that such 
an order should not have been made. 

It is ordered that the time for the 
Special Referee to file his report here- 
{fn be- and the same is hereby extend- 
ed by six months from the date here- 
of. And it is further ordered that the 
orders of the said Special Referee for 
filing of additional or amended statement 
of facts by oral application on behalf 
of the plaintiff be and the same is 
hereby set aside. And it is further 
ordered that the plaintiff be at liber- 
ty to make proper application before 
the Special Referee for leave to file 
the additional statement of facts and 


that such application for leave 
shall have to be moved upon notice 
thereof to all the defendants with 


a copy of the proposed additional 
statement and also the grounds on the 
basis of which it: is sought to be made 
and that the defendants be at liberty 
and entitled to oppose .the said appli- 
cation if so .advised by using affidavit 
and that the said Special Referee shall 
thereupon decide the question in ac- 
cordance with law upon the materials 
placed before him. And it is further 
ordered that the parties concerned and 
the Special Referee do act on a copy 
of the minutes of this order signed by 
an officer of this Court being shown 
to them and it is further ordered that 
each party do bear and pay its own 


costs of and incidental to this applica— 


tion to be if necessary taxed by the 
Taxing Officer of this Court.” 


3. When the matter came up 
before the Assistant Taxing Officer it was 
contended on behalf of the applicant 
that the matter before A, N. Sen J. 
should have been moved. by chamber 
summons and not by way of notice of 
motion and the bill of cost should be 


H. S. Paul v. K. L, Paul (R. M. Datta J.) 


` cially. 


A.L R. 


allowed in accordance with the scale 
of fees or charges prescribed for cham- 


ber summons. The Assistant Taxing 
Officer upheld the contention. The 
matter was heard on appeal by the 
Taxing Officer on 12th August. 1970 


and the same was set aside by the 
said Taxing Officer. It has now come 
up before this Court for review. 

4. ‘Two points are involved in 
this application. Firstly, whether the 
application before A. N. Sen J. was 
such that it should have been moved 
by way of chamber summons or by 
way of a notice of motion and second- 
ly, if it was to be moved on cham- 
ber summons whether at the stage of 
taxation the charges should be allow- 
ed by the officer concerned on the 
basis as prescribed for chamber sum- 
mons. 


5. As regards the first point the 
question is to be decided with refer- 
ence to the Original Side Rules of this 
Court. Chapter VI, Rule 11 enumera- 
tes 18 items which are to be disposed 
of in chambers by a Judge, Items Nos. 
12, 13 and 18 thereof are relevant for 
the purpose of consideration of this 
application and they are set out as 
follows:— 

“12. Applications for time to plead, 
for leave to amend, for discovery and 
production of documents, and general- 
ly all applications relating to the con- 
duct of any suit or matter. 

13. All proceedings in execution, or 
otherwise under a decree or order. 


18. Such other matters as are not 
expressly required to be disposed of 
in urt. and which the Judge thinks 
fit to be heard in Chambers, and such 
other applications as are directed to be 
made in Chambers.” 


6. The main Chapter which con- 
cerns an application to be made in a 
pending reference matter is Chapter 
XXVI of the Original Side Rules which 
deals with Reference Rules. The relevant 
rules under the said Chapter XXVI are 
Rules 50 and 51 which are as follows: 


“50. Any officer taking a reference 
may at any time, pending the refer- 
ence or on its conclusion, apply for 
the opinion of the Court’on any ques- 
tion which may arise on the reference 
and for such purpose may report spe- 
Such special report may be 
made at the instance of any of the 
parties or of the officer himself, and 
shall be brought before the Court or 
Judge, within such time and by such 
party as the officer shall direct, by 
motion on notice that such special re- 
port may be confirmed, discharged or 
varied or that any directions may be 
given thereon; and on the hearing of 
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such motion the same may be confirm- 
ed, discharged or varied as the Court 
or Judge shall deem just, or such dir- 
ection may be given as shall appear to 
pe necrsnery or expedient in that be- 


Where such special report is not 
brought before the Court or Judge in 
accordance with the directions given, 
the officer may himself place the same 
before the Court or Judge, and such 
directions may be given as may be 
thought necessary.” 


51. In case an officer 
declines to make a special report when 
requested by a party so to do, such 


party may apply to the Judge in 
Chambers, on summons to the other 
parties to the reference, for an order 


es the officer to report special- 
y. 

The Judge may in his discretion 
make such order, upon such terms as 


to costs and otherwise as he may 
think fit.” 

7. Another provision under the 
Original Side Rules which need consi- 


deration are items 54 and 55 of Appen- 
dix Z which prescribes a list of pres- 
cribed Chamber Matters. 


8. Chapter XX of the Original 
Side Rules deals with matters relating 
to Motions and Rules Nisi and Rule 3 
thereof will required consideration in 
deciding this application. The said R. 3 
is set out as follows: 


“3. Except wher otherwise provid- 
ed by Statute or prescribed by these 
rules, all applications, which in accord- 
ance with these rules cannot be made 
in Chambers, shall be made on motion 
after notice to the parties affected there- 
by, unless, according to the practice 
existing at the time of the passing of 
these rules. an order might be made ex 


parte in the first instance; but the 
Court, where satisfied that the delay 
cause by proceeding in the ordinary 


way would or might entail irreparable 
or serious mischief, may make any 
order, ex parte, upon such terms as to 
costs or otherwise, and subject to such 
undertaking, if any, as the Court may 
think just, and any party affected by 
such order may move to set it aside.” 


9. In the light of the above pro- 
visions. the facts leading to the said 
application made before A. N. Sen J. 
have to be considered. In the pending 
reference proceeding before the Spe- 
cial referee directions were given 
whereby the plaintiff was to 
file an additional statement of facts. 
The same was objected to by 
the clients of Messrs. J, N, Mitra & 
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Co. who requested the Special Referee 
to make a Special report seeking the 
view of the Court about the filing of 
such additional statement of facts. The 
Special Referee declined to do so. 
Thereupon Messrs. J. N. Mitra & Co. 
on behalf of the defendant Nos. 1 to 6 
and 8 made the said application before 
A. N. Sen J. 


10. The several 
herein if considered together would 
substantially make it an application 
relating to the conduct of the refer- 


prayers made 


ence proceedings pending before the 
Special Referee, 
11. In my. opinion, the said ap- 


plication before A. N. Sen J. is essen- 
tially an application made under Chap- 
ter XXVI Rule 51 which expressly pro- 
vides that such an application has to 
be made to the Judge in Chambers on 
Summons to the other parties to the 
reference. Under the said provision 
the Judge may, in his discretion, make 
such order as he would think fit 


12. The sum and substance of 
the said order of A. N. Sen J. was to 
the effect that the Special Referee 
should not have made the order on the 
oral application of the plaintiff and 
should have given an opportunity to 
the defendants to oppose the said ap- 
plication. Obviously that order has been 
made by the learned Judge under Rule 
51 Chapter XXVI of the Original Side 
Rules. Chapter VI Rule 11, Item 13 
of the Original Side Rules contemplates 
that all proceedings under a decree 
could be made by Chamber Summons. 
So also under Item 21 all matters re 
lating to the conduct of any suit or 
matter should be done by Chamber 
Summons. 


13. Mr. B. C. Dutt appearing on 
behalf of the clients of Mr. H. K. Mit- 
ter, Solicitor, contended that Chapter 
XX Rule 3 should be applied and such 
a matter should be made by way of 
notice of motion as has been done be- 
fore A. N. Sen J. In my opinion. that 
provision has no application in the 
facts and circumstances of the applica- 
tion which was disposed of by A. N. Sen 
J. That provision cannot have any ap- 
plication when there is an express pro- 
vision prescribed by the said Original 
Rules dealing with such matter. Accord- 
ingly. I cannot accept that contention. 
Mr. Dutt then contended that the said 
application before A. N. Sen J. must 
have been made under Section 151 of 


the Code of Civil Procedure and the 
said section had to be invoked in the 
interest of justice inasmuch as the 


Special Referee failed to do justice by 
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his said order. It is settled law that 
Section 151 of the Code of Civil Pro- 
cedure can have no application when 
there Is an express provision whereun- 
der the application can be made. Last- 

, Mr. Dutt contended that in decid- 
ing the said application A. N. Sen J. 
should be deemed to have taken into 
- consideration the maintainability of the 
said application by way of Notice of 
Motion and that point should not be 
re-opened and re-considered at the 
stage of taxation. In other words, that 
point was finally decided by A. N. Sen 
J. and the application for re-opening 
the same over again at the stage of 
taxation would be barred by res judi- 
cata. enn 


14. I have already held that for 
the purposes a taxation the applica- 
tion before A. N. Sen J. was such that 
ft should have been moved by way of 
Chamber Summons and not by way of 
Notice of Motion. The Court at that 
stage must have proceeded on the basis 
that it was a proper application’. to be 
disposed of in Court. The point was 


neither urged nor decided by the learn--- 


ed Judge. In that view of the- matter 
for the purposes of taxation ` unless 
otherwise ordered the point should be 
gone into at that stage. : 


f 15. On the second point my at- 
tention has been drawn to the rule of 
practice which is being followed. by 
the Taxing Office in such matters ever 
since 1917 pursuant to the Rulings of 
Chitty and Chaudhury JJ. The said 
practice direction provide as follows: 


"Note by the Regr. (Mr. Hechle as 
Taxing Officer) on 14-5-1917 - 


I suggest that the profession should 
be informed that in future if applica- 
tion which can be made in Chambers 
are made in Court the Taxing Officer 
will in the absence of a certificate tax 
the costs of the application as of a 
Chamber application. 


“I see no particular objection of the 
Registrar in writing to; the incorporat- 
ed Law Society to remind them of 
what are properly Chamber - matters 
but I think the attorneys ought to learn 
the Rules for themselves.: I do not 
allow them to evade responsibility or 
to plead ignorance of the Rules with 
regard to paragraph 2 iof the Note @ 
felt that I must take it that the Court 
considered that the. application in ques- 
tion was proper for disposal. in Court) 
should not be 
allowed on taxation unless there has 
been a special certificate to that efi- 
ect. This should apply to matters 
which have by inadvertence been dealt 
with in Court though they were real- 
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ly Chamber matters. It is the duty 
of the Counsel and Attorneys to see 
that the application is made in the 


proper place.” 
C. W. Chitty. 
15-5-1917.” 
Chaudhury J. “I do not think it 
is any use to write to the incorporat- 
ed Law Society Chamber application 
if made in Court should be taxed as. 
Chamber application unless otherwise 
directed by the Court. The mere fact 
they are disposed in Court sometime, 
does not affect the question of taxa- 
tion-I do not usually certify for Coun- 
sel in Chamber application. ` 
; A. Chaudhury 
17-5-1917.” 
“The Taxing Office will please note 
and act accordingly. 
-H. H. Hechle 


22-5-1917.” 
16. The said ‘directives were be- 
Ing followed ever since 1917 in similar 
matters and accordingly such a practice 
become the law of the Court As 
observed by Tindal C. J. in. Scales v. 
Cheese, (1844) 12 M & W 685- at p. 687 
“Every Court is the’ guardian of its 
own records and master of its own 
practice.” 


- In In my opinion, since this 
practice has existed since at least 1917 
I see no reason why the same should 
not be adhered to without even ques- 
tioning the reason for doing so. In the 
case of Hanutmull Boid v. Federation 
Bank of India in Suit No. 2020 of 1947 
(Cal) a similar point was raised in taxa- | 
tion and the same came up before G. 
K. Mitter J. who by his judgment and 
order D/- 13-9-1961 ~-(unreported) disal- 

lowed the fees of counsel charged on 
the basis of. a motion and allowed the 
aeni on the basis of a Chamber appli- 
cation. 


18. That being the position I de- 
cide that the Bill of cost No. 272 of 
1967 in so far as the same related to 
the application which. was disposed of 
by A. N. Sen J. should be passed in 
accordance with the charges prescribed 
for Chamber Summons and not as that 
of Notice. of Motion. The applicant 
having ‘succeeded should get the costs 
from Mr. Dutt’s clients who opposed, 
Certified for Counsel, 


19. Let the Registrar Original 
Side. circulate the order in a concise 
form as a‘ practice direction for the 
benefit of the profession and of _ the 
Taxing Office 


Order dtair: 
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AIR 1972 CALCUTTA 81 (V 59 C 15) 
S. K. CHAKRAVARTI, J. . 

Lalit Mohan Ghosh, Appellant v. 

Atal. Mondal and others. Respondents. 


A. F. A. D. No. 2231 of 1961, D/-14- 
ges 


cy Laws Bengal Tenancy 
Act se of 71885), Section 48-C, Proviso 
— Tenant remaining in continuous pos- 
session by asserting title as Korfa- 
tenant for more than 12 years after 
expiry of lease — Tenant acquires non- 


ejectable right under proviso to Section ` 


48-C. -Ref:— T. P. Act (1882), Sec- 
tion 116) (X-Ref:— Limitation Act 
(1963), Articles 64-65). (Para 2) 


Even if the doctrine, under Section 
E16 of the Transfer of Property. Act 
is applied, continuous possession have 
been assented to. by the landlords. 
Otherwise it seems impossible to accept 
the proposition that the landlords would 
allow the erstwhile right to continue 
in possession for about 25 years after 
the expiry of the lease. The tenants 
had been holding over to the knowledge 
of the landlord continuously, openly, .by 
asserting title as korfa tenants for more 
than. 12 years. and under the doctrine 


of adverse possession have also acquir-' 


ed a non-ejectable right. (Para 2) 


Cases Referred: Chronological Paras 


(1959) AIR 1959 Cal 601 (V 46), 
Gosta- Behari v. Panchanon ; 


“Ranjan 

1930) AIR 1930 Cal 262 (V 17) 

= 33 Cal WN 1207, Gopal - 
Chandra v. Khater Karikar a} 
{1927) ATR 1927 Cal 279 (V 14) 

= 31 Cal WN 282, Safar Ali v. 

aay nin Majid 2 
(1917) ATR 1917 Cal 219 (V 4) = 

24 Cal LJ 30, Paramananda f 
: Singh v. Syjou Singh 2 
(1915) ATR 1915 Cal 625 (V 2) =. 

. 22 Cal LJ 119, Kadir Bux v. 
Birendra Kishore Manikya Ba- 


adur 
(1915) ATR 1915 Cal 787 (V 2) = 
22 Cal LJ 154, Birendra Kishore 
. v. Girish Chandra > 
(1907) 11 Cal WN 826 = ILR 34 
Cal :396, Ratan v. Farshi 2 
Amarendra Mohan Mitra and Aru- 
nendra Nath Basu, for Appellant; 
Manindra Nath Ghose and Jamini Ku- 
mar Banerjee. for Respondents. 


JUDGMENT:— The only point that 
arises for determination in this appeal 
by the Spear apo? is as to whether the 
plaintiff could claim a right to be de- 
elared as Korfa-Raiyats under the de- 
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` evidence to show that the 


-sent of the lessor cannot be 
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fendants-appellants even after the expiry 
of the period of lease of their prede- 
cessor-in-interest, without any direct 
landlords 
had given consent to such holding over. 


2. Admittedly, the EE PONE 
interest of the plaintiffs was one Annada 


.and he was in possession of the case- 


land on the basis of a Kabuliyat for a 
‘term of 7 years expiring with the last 
of the term does not necessarily create 
a tenancy of any kind (Gopal Chandra 
v. Khater Karikar, 33 Cal WN 1207 = 
(AIR 1930 Cal 262)) and though the as- 
inferred 
merely from his delay in taking steps 
to evict the lessee (Ratan v. Farshi, 
(1907) 11 Cal WN 826), but in a case 
where the tenant’ retained possession 
for 11 years after the expiration. of the 

.. the Court inferred that there 
was tenancy by holding over (Safar Ali 
v. Abdul Majid, 31 Cal WN 282 = 
(AIR 1927 Cal 279) ). The very fact 
that for about 24 years since the ex- 
piration of the term of the lease the 
erstwhile korfa-tenant continued in 
Possession would go to show that the 
tenant had been holding over B the 
consent of the landlord. In Ratan’s 
case the suit was brought within one 
year and 7 months after the expiry of 
the lease. That was too short a period 
to lead to a different conclusion. Mr. 
Mitra has also relied on the decision 
of this Court in (Parmananda Singh 
v. Syjou Singh. 24 Cal LJ 30 = (AIR 
1917 Cal 219)). That was a case where 
the tenancy was governed by Act VIO 
of 1869. The period of the lease expir- 
ed with the 12th of April 1907 and on 
the 8th and 15th of October 1910 no- 
tices had been served -on the defen- 
dants who were also tenants, to quit. 
So the period was not long enough to 
raise an inference of consent on the 
part of the landlord. Moreover. in that 
case Their Lordships had also observed 
that the position might have been diff- 
erent if the provisions of the Bengal 
Tenancy Act had governed that case. 
Therefore, that case does not lay down 
any proposition that there cannot be 
any such holding ‘over. Moreover. there 
is a clear decision of this Court in 
Gosta Behari v. Pancharion, AIR 1959 
Cal 601 which would go to show that 
such a suit by the tenant would be 
admissible. That was also a case 
where the tenant was in possession or 
the basis of a Kabuliyat and on the 
expiry of that Kabuliyat the landlord, 
filed a suit for ejectment but that suit 
was dismissed on account of bar of 
special limitation prescribed in Article 
1-(3) to Schedule II of the Bengal Te- 
nancy Act. Therefore the landlords 
filed a suit claiming damages for use 
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and occupation from the: expiry of the 
lease to 1353 B. S. with an alterna- 
tive claim for rent. This Court held 
that whatever may be the ground for 
dismissal of the suit the fact remains 
that the respondents under-raiyats were 
continuing to occupy ‘their land with- 
out any break or interruption and the 
appellant landlord was no longer enti- 
tled to eject them. Mr. Mitra wants 
to distinguish that case on the ground 
that there an intervening suit to eject 
had been dismissed, but in my view 
that fact is not very much material. 
In this case also the , plaintiffs acquir- 
ed a non-ejectable right. A korfa tenant 
can be ejected under Section 48-C of 
the Bengal Tenancy Act. Certainly he 
could be ejected under Clause (c) of 
Section 48-C. on the ground that the 
term of his lease had expired, but 
there is a proviso to the main Section 
48-C, and. under that proviso. an un- 
der-raiyat shall not bė liable to eject- 
ment on the ground that the term 
of his lease has expired if he has been 
in possession of his land for a conti- 
nuous period of 12 years whether be- 
fore or after, or partly before and part- 


-ly after the commencement of the 
Bengal Tenancy Amendment Act 1928 
jor has a homestead thereon. In this 


particular case, it is already in evi- 
Renee that Annada and after him his 
heirs have been in continuous possession 
of land since 1332 B. S. Therefore, un- 
der this proviso to Sec. 48-C they have 
acquired a non-ejectable right in the 
case-lands and even if the doctrine un- 
der Section 116 of the Transfer of 
Property Act is applied, there is also 
evidence to show that it must have 
been assented to by the landlords. 
Otherwise it seems impossible to accept 
the proposition that the landlords would 
allow the erstwhile right to continue 
in possession for about 25 years after 
the expiry of the lease. The tenants 
had been holding over to the know- 
ledge of the landlord: continuously. 
openly, by asserting title as korfa te- 
nants for more than 12 years, and un- 
der the doctrine of adverse possession 
have also acquired a non-ejectable 
right, (vide Saroj’s case, (1941) 45 Cal 
WN 126. and the cases reported in 22 
Cal LJ pp. 119-54) = (AIR 1915 Cal 
625 and AIR 1915 Cal 787). 


3. Mr. Mitra contends that at 
the most it may be stated that the 
Jandlord’s suit would be barred but 
the tenant cannot file-a suit for a de- 
claration of -his tenancy right. I do 
not think that this proposition is ‘a 
sound one. What actually happens in 
such a case is that the tenant acquires 
an indefeasible title to the land by 
holding it over for a period of 12 years 
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continuously and whether he is a de- 
fendant or a plaintiff is not a relevant 
factor at all. 


4 The result, therefore, is thaf 
this appeal fails and is dismissed. 
5. There will be no order as to 


costs in this Court. 
Appeal dismissed. 


AIR 1972 CALCUTTA 82 (V 59 C 18) 
RAMENDRA MOHAN DATTA. J. 


Karam Chand Thapar and. Bros. 
(Coal Sales), Plaintif v. Inder Mohan 
Kapoor, Defendant. 
eure No. ‘4243 of 1969, D/- 13-1 


Letters Patent ° (Caleutta), Clause 12 
— Leave under — If defendant will be 
put to great hardship amounting to in- 
justice’ when the suit is permitted to 
be tried in Calcutta High Court leave 
granted at the time of institution of 
the suit must be cancelled on a revo- 
cation application. (Paras 7 and 8) 


At the time of granting leave the 
balance of convenience of the parties 
is a relevant factor. It cannot however 
be considered when the leave is sanc- 
tioned ex parte. Then it can be pro- 
perly determined ‘while revocation of 
the leave is sought. (Para 1) 


The balance of convenience must 
be shown to bė overwhelmingly in 
favour of the suit being heard by a 
court other than that granting the 
leave. Whether the defendant will be 
seriously prejudiced resulting in in- 
justice when the revocation is not made 
must be considered. . (Para 2) 


Thus when in a suit by an emplo- 
yer against an ex-employee the entire 
evidence is available at Madras, the 
workspot of the defendant, and it will 
be tremendously costly to call all the 
witnesses to Calcutta High Court which 
has granted the leave and almost the 
whole of the cause of action has ari- 
sen in Madras, great hardship amount~ 
ing to injustice will be caused to de 
fendant if the suit is allowed to be 
tried by the Calcutta High Court. 
Therefore the leave must be revoked. 

(Paras 5, 7. and 8} 

ORDER :— In my opinion, if the 
materials which are now being placed . 
before the Court had been available to 
the Court at the time of granting such 
leave under clause 12 of the Letters 
Patent then the court, in its discre- 
tion, would not have granted the leave 
considering the balance of convenience 
of the parties. In exercising its 
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cretion in granting leave under clause 
12 it is always relevant for the Court 
to consider the question of balance of 
convenience but it is not possible for 
the Court to consider the same when 
the Court grants this leave ex parte 
at the time of the institution of the 
suit. Therefore the proper time to 


consider the balance of convenience is — 


the time when the application for re- 
vocation of the leave under clause 12 
is heard. 


2. To succeed in an application 
for revocation of leave on the ground 
of balance of convenience. a strong 
case has to be made out. In other 
words, a mere balance of convenience 
would not be enough but it must be 
such that it would be overwhelmingly 
in favour of the suit being heard by a 
Court other than the Court granting 
the leave. The paramount considera- 
tion for the Court in such a case 
would be to consider whether in ac- 
quiring jurisdiction it would cause 
serious prejudice resulting in irijustice 
to the defendant if the suit would be 
permitted to be proceeded with in 
the Court where it has been instituted 
with such leave. 


is In my opinion this is a case 

where leave ought to be revoked on 

ie basis of the following considera- 
ms. 


4. The plaintiff has its branch 
office at Madras. Its registered office 
is at Calcutta. The defendant resides 
at Madras. The defendant was ap- 
pointed as the plaintiffs branch mana- 
ger at Madras in 1958. As such branch 
manager the defendant looked after 
the plaintiff's business in the territory 
allotted to the Madras branch as per 
instructions received from Calcutta. 
Under the supervision of the defendant 
the books of account and records were 
maintained at the Madras office. The 
defendant got his monthly salary and 
other remunerations at Madras and 
earned a share of the profit as commis- 
sion at Madras. The defendant acted 
as such branch manager till May 23. 
1969 when his services at Madras were 
terminated by the plaintiff. During his 
service as branch Manager the defen- 
dant withdrew various amounts and 
the same were recorded in a mutual, 
open and current Account maintained 
at the said Madras branch. The plain- 
tiff claims herein recovery of such 
amount to the extent of Rs. 1,10,154.59 P. 
from the defendant. The plaintiff's 
further allegation is that the defendant 
was bound in a fiduciary character 
and/or charged with the duty of look- 
ing after and/or protecting the inte 
rests of the plaintiff and its business 
including the collection of al out- 
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standings due to the plaintiff and pro- 
tection of al. stores and stocks of the 
plaintiff at Madras. In breach of trust 
and/or neglect of duty the defendant 
failed and neglected to recover or take 
any steps for the recovery of several 
large sums of money amounting to a 
sum of Rs. 1,50,000/- with the result 
the plaintiff has suffered loss to that 
extent. Besides the same the defen- 
dant also failed and neglected to ac- 
count for 570 tonnes of coal valued at 
Rs. 67.197.30 paise. The total 
against the defendant is for a sum of 
Rs. 3,70,264.62 paise. In annexure ‘C’ 
to the plaint a long list of the names 
of the parties from whom moneys 
have not been realised by the -defen- 
dant to the total extent of Rupees 
1,10.154.59 paise have been set out. 
They are mostly of places in and 
around Ma R 


5. It would clearly appear that 
practically the entire evidence is avail- 
able at Madras and it would be a tremen- 
dously costly affair to call the various 
witnesses who might be necessary to be 
called both to prove and to disprove 
the allegations in the plaint. The en- 
tire books of account must be at Mad- 
ras. It is no doubt true that the plain- 
tiff might be in a position to bring 
down all these books from its Madras 
office to Calcutta but it would be ex- 
tremely difficult for the defendant to 
call his witnesses, who must all be in 
or around Madras, if the defendant has 
to succeed in his defence. In fact, the 
defendant has set out the names of five 
witnesses who are residents of Mad- 
ras. Those persons dealt with the 
books of account and other ledgers in 
the Madras office of the plaintiff. They 
are within the control of the plaintiff. 
If the defendant has to call them at 
Calcutta they have to apply for and to 
obtain leave of office for several days 
from ‘the plaintiff from time to time and 
it is difficult to predict whether such 
persons will be willing to travel this 
long distance to Calcutta on their own or 
at the expenses to be provided by the 
plaintiff. In all probability and very 
likely the defendant has to bear their 
expenses for coming down to Calcutta 
if -such persons would at all be granted 
leave by the plaintiff to give evidence 
against the plaintiff and in favour of 
the defendant. The long list of par- 
ties practically all of whom are in or 
around Madras, might be relevant wit- 
nesses at the trial to disprove the vari- 
ous charges made against the defendant 
by the plaintiff in this suit. At least 
some of them might be called by the 
defendant. The sum involved is a very 
large sum and the defendant no doubt 
has to take proper steps to contest this 


84 Cal. [Pr. 1] Deben Adhicary v, 


suit. In paragraph 20 of the affidavit 
of the defendant it has been stated 
that 7 Madras Banks undertook finan- 
cial assistance in respect of the transac- 
tions complained of by the plaintif 
The employees of these Banks and their 
books might be relevant at the trial 
of the suit. In short practically the 
whole of the cause of action excepting 
a little part thereof arose within the 
jurisdiction of the Madras Court. 


6. 
placed the various terms and conditions 
of the agreement whereby the defen- 
dant was appointed the branch mana- 
ger and contended that the agreement 
was entered into at Calcutta and con- 
sidering the balance of convenience 
from the point of view of the plain- 
tiff the suit should be allowed to be 
proceeded with in this Court. 


7.. In my opinion, the defendant 
will be put to a great hardship and 
inconvenience if the suit is allowed to 
be proceeded with in the Calcutta High 
Court. On the contrary, considering 
the facts and circumstances of this 
case the plaintiff will not in any way, 
be prejudiced if the suit is proceeded 
with at Madras where the plaintiff car- 
ries on business through its branch 
office and can well have all the evi- 
dence available there.' If the defen- 
dant has to defend the! suit at Calcutta 
the hardship and inconvenience which 
would be caused to him would amount 
to injustice. 


8. Accordingly, I 





T Ihave no hestita- 


tion to uphold the contention . put for- - 


ward on behalf of the; defendant ` and 
to revoke the leave under clause 12 
of the Letters Patent which was grant- 
ed at the time of instituting this- suit. 
Upon such revocation being ordered the 
plaint is liable to be: and is hereby 
directed to be taken off the file with 
liberty to the plaintiff to present this 
plaint with suitable modifications at the 
proper and convenient Court at Madras. 


9. I accordingly make an order 
in terms of prayer 1 of the Summons 
and I direct that each party would 
pay and bear its or his own costs. 
Certified for counsel. 


` Order accordingly. 


AIR 1972 CALCUTTA 84 (V 59 C 17) 
i K. L. ROY, J. 
Deben Adhicary, Petitioner 
of West Bengal and 
Parties. 
Civil Revn. No. 2442 (W) of 1967, 
D/- 26-5-1970. 


10/JO/E399/71/TRM/RSK | 


v. State 
others, Opposite 





The learned Advocate General - 


State (K. L. Roy J.) A.LE, 


Contempt of Courts Act (1952), 
Section 3 — Contempt — No liability 
will arise if the order claimed to have 
been flouted has not been served on 
the contemner but only communicated 
to him and the act complained of is 
anterior to ‘such communication. AIR 
1952 Cal 919 and (1966) 70 Cal WN 
1150, Followed; AIR 1968 SC 1348, Ap 
proving AIR 1962 SC 1089 and Hals. 
bury’s Laws of England 3rd Edn. Vol. 
8, P. 21, Distinguished; AIR 1969 SC 
189, Referred. (Para 11) 

When that order had prohibited 
commission of trespass at the factory 
premises but the contemner was pre» 
sent in the factory as president of lab- 
our union, definite ! proof of trespass 
is also necessary to show actual and wil- 
ful disobedience to 'that order for ren 
dering him liable ° 

(Paras 14, 16 and 18) 

Cases Referred: Chronological. Parag 
. (1969) AIR 1969 SC 189 (V 56) = 
1969 -Cri LJ 401, Debabrata 
Bandopadhyaya V.: State of West 


Bengal 13 
(1368) AIR 1968 SC ‘1348 (V 55) = 
1968 Cri LJ 1514, Bunna Pra- 
sad v. State a U. P.. 16 
(1966) 70 Cal WN 1150, Sri Sri 
pees: Mitto Gopal Jew v. An- 
uy 
(1982) ‘AIR 1962 SC 1089 (V 49) = 
1962 (2) Cri LJ 236, MHoshiar 
“Singh v.-Gurbachan Singh 16 
(1952) AIR 1952 Cal 919 (V 39) = 
1953 Cri LJ ‘136, Tarafatullah 
Mandal v. S. N. Maitra 10 
C. R. Dutt, for Petitioner; Som- 


nath Chatterjee, Naranarayan Gooptu, 
S. K. Dutt, B. N. Sett and Sinil Mukher- . 
jee, for Opposite Parties. 


ORDER :— Much of the sting has 
been taken away from this Contempt 
proceeding by the passage of time 
The petitioner and his wife are the sole 
share-holders and Directors of Metro 
Engineering Works’ Private . Limited 
which has its office and factory at 
No. 38 Kansaripara Road within the 
Bhowanipore Police Station. It: is al- 
leged that in June: 1967, the workers 
of the aforesaid Company ‘gheraced’’ the 
supervising on several occasions 
and also staged a ‘gherao’ at the resi- 
dence of the petitioner, and in spite of. 
repeated requests, the Police authori- 
ties failed to take any action in regard 
thereto. On the 19th July, 1967, in an 
application under Article 226 of the 
Constitution. the petitioner obtained 
from this Court a Rule, viz., C. R. 1285 
(W)/67 calling upon the State of West 
Bengal. some officials of the State, the 
Commissioner of Police and the Officer- 
in-charge Bhowanipore Police Station 
being respondents Nos. 1 to 6 and 17 
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workers being respondents Nos. 7 to 24 
and the Metro Engineering Works Pri- 
vate Limited Workers Union, represent- 
ed by Shri Asoke Kumar Bose being 
respondent No. 25, to show cause as 
to why a Writ in ‘the nature of Manda- 
mus should not be issued directing the 
respondents Nos. 1 to 6 to discharge 
their statutory obligations in protecting 
the rights of the petitioner and why a 
Writ in the nature of Certiorari should 
not be issued to quash the relevant re- 
cords connected with illegal obstruc- 
tion, trespass and demonstrations car- 
ried on by the members of the afore- 
said Union 

2. There was also an Interim 
order in the following terms :— 

“An interim order of injunction res- 
training respondents Nos, 7 to 24 from 
preventing the petitioner, his servants 
and agents from carrying on any trade 
or business, ingress to or egress from 
the said office premises at 38 A, Kansari- 
para Road, Calcutta,’ or obstructing 
movement of goods to and from the 
said premises or from committing as- 
sault or trespass at the said premises 
and restraining the said respondents 
from calling upon other workers and 
employees of your petitioner’s company 
to join in any of the said wiul 
activities.” 

3. There was a artis interim 
order directing the respondents Nos. 5 
and 6, the Commissioner of Police and 
the Officer-in-charge Bhowanipore Police 
Station to provide for such assist- 
ance as the petitioner might need 
for removal of petitioner’s manufactur- 
ed goods from his factory at 38 A, Kan- 
saripara Road, Bhowanipore, Police Sta- 
tion. Liberty was given to the peti- 
tioner to serve the respondents Nos. 7 
to 24 at the factory site at 38A Kan- 
saripara Road, Calcutta-25. 

4. It is claimed in the present 
petition that the aforesaid interim 
order of injunction was duly communi- 
cated to the respondents Nos. 7 to 25 
by the petitioners Advocate on~ the 
19th July, 1967. It is further alleged 
that on the 28th July, 1967. the peti- 
tioner’s) authorised representative ac- 
companied by the Sub-Inspector of 
Police Bhowanipore Police Station went 
with 2 Lorries and 18 Coolies to take 
delivery of the petitioners manufac- 
tured goods from the aforesaid factory 
where they were obstructed by the 
said Ashoke Kumar Bose, the President 
of the aforesaid Union and some of 
the Workers including the respondents 
Nos. 7 to 24 and the said Asoke Kumar 
Bose forced Niranjan Choudhury, the 
representative of the petitioner, to write 
a statement and to retire with the 
Lorries and the Coolies. It is further 
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alleged that the said Niranjan Choud« 
hury recorded the aforesaid facts in a 


letter to the Officer-in-charge of the 
Bhowanipore Police Station on the 
same date. It is further alleged that 


the said Asoke Kumar Bose wrote a 
letter to the Labour Commissioner, Gov- 
ernment of West Bengal on the 25th 
July, 1967, referring therein to a presg 
news which had appeared in “The 
Statesman” on the 2lst July, 1967 that 
an injunction had heen issued on the 
workers restraining them from tres- 
passing, demonstrating and indulging in 
acts of violence or threatening the offi- 
cers of the company with assault or. 
preventing them from carrying on their 
trade or business. It is submitted that 
in spite of his knowledge of the prohi- 
bitory order issued by this Court on 
the 19th July, 1967, the said Asoke 
Kumar Bose and his associates being 
the respondents Nos. 7 to 24 deliberate- 
ly disobeyed the orders of this Court 
by preventing the petitioner’s Lorries 
from entering the Factory premises and 
driving the said Lorries away by a 
threat of dire consequences. It is fur- 
ther alleged that the said Asoke Kumar 
Bose aided, abetted and incited the res- 
pondents Nos. 7 to 24 to unlawfully 
remain in the said premises and to 
cause obstruction to the execution of 
this Court’s order. 

5. On this petition a Rule being 
C. R. 2442 (W) of 1967 was issued bv 
this Court on the 6th December, 1967, 
calling upon the opposite parties 
Nos. 7 to 13 and 15 and 25 to show 
cause why they should not be dealt 
with for contempt for the alleged viola- 
tion of the Court’s order dated the 
19th July, 1967, in Civil Rule 1285 (W) 
/67 or why such other or further order 
or orders made as to this Court may 
seem fit and proper. 

6. As there was some dispute, 
as to whether Asoke Kumar Bose was 
one of the persons against whom the 
aforesaid Rule had been issued. at the 
time that Rule was attempted to be 
served on him, by an order from this 
Court it was directed that the Rule 
obtained as against Respondent No. 25 
stood discharged and Asoke Kumar 
Bose was added as respondent No. 26. 

7. In response to the Rule issued 
on the respondents by the order dated 
6th December 1967 as modified by 
order dated 8th December 1969 as men- 
tioned above the respondents other 
than the added respondent No. 26 have 
appeared, shown cause and have taken 
up a common attitude, namely that in 
doing what they did they had been 
influenced by Shri Asoke Kumar Bose 
who was the President of their Union 
and they did not realise that they 
were wilfully disobeying the orders 
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of this Court and that they -had 
acted believing the representations 


made by the said Asoke Kumar Bose. 
All the respondents against whom the 
Rule was issued (excepting respondent 
No. 26) have tendered unqualified apo- 


logy to this Court and have prayed 
for ‘being treated Jleniently. en- 
quiry I. find that these respondents 


have been taken back in their jobs 
and they are at present working under 
the petitioner and that possibly ex- 
plains their change of attitude. As the 
main contest now is against the respon- 
dent No. 26, nobody is taking any ob- 
- jection to the apology being „accepted 
. by this Court. The unqualified apology 
tendered on behalf of ‘the other res- 
pondents is therefore. accepted. The 
Rule obtained by the petitioner against 


the respondents Nos. 7 to 24 is dis 
charged. There will -be no order for 
costs. 


8. This brings me to the main 
contest. In his  affidavit-in-opposition 
Shri Asoke Kumar Bose has denied 
the allegations in the petition that on 
28th July, 1967 he refused to allow 
the petitioner’s representative and the 
Lorries with the Coolies to enter into 
the said Factory premises or to take 
away any of the manufactured goods 
stored therein. He also denied that 
he had used any threat of violence or 
that he had forcibly extracted any 
statement from the petitioner’s repre- 
sentative Niranjan Choudhury. He how- 
ever admits that he was inside the 
Factory premises between 8-30-9-30 
a.m on that date. He further avers 
that instead of threatening Niranjan 
Choudhury he rather escorted him to 
safety outside the Factory premises 
from the threat of physical violence 
from the other workers and that the 
said Niranjan Choudhury voluntarily 
made a statement to the Sub-Inspector 
of Police who was also present. So 
far as the notice of the order of in- 
junction of this Court appearing in 
“The Statesman” is concerned, this res- 
pondent states that on seeing that re- 
port he wrote to the Labour Commis- 
sioner, Government of West Bengal in 
discharge of his duties as the President 
of the Union for the intervention of 
the Government for obtaining’ redress 
of the grievances of the workers. 


9. In this state of the affidavits 
I suggested that the matter do stand 
to trial on evidence so that the allega- 
tions and the counter-allegations might 
be decided. The learned Counsel for 
the petitioner, however, submitted that 
the matter should be decided on the 
affidavits and on the facts on the re- 
eord, and no expensive litigation in- 
volving taking down of oral evidence 
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of several witnesses should be under- 
taken in the circumstances of the case. 
He submitted that on the affidavits it 
is -clear that on the 21st July, 1967, 
the respondent Asoke Kumar Bose had 
knowledge from the notice published 
in “The Statesman” that an order of 
injunction had been passed by this 
Court restraining the workers of the 
petitioner’s company from trespassing, 
demonstrating and indulging in acts of 
violence of threatening the officers of 
the company with assault or preventing 
them from carrying on their duties. 
If. in spite of the ‘aforesaid knowledge 
the petitioner aided and abetted the 
other respondents in deliberately dis- 
obeying the order of this Court, he 
should be found guilty of contempt and 
should be dealt with accordingly. 

10. Mr. Chatterjee, the learned 
Counsel for ..respondent No. 26, has 
pointed out that when an order of in- 


junction against respondents Nos. 7 to 
24 was obtained from this Court on 
the 19th July, 1967 the respondent 


Asoke Kumar Bose was not a party to 
the Rule. Again when the alleged act 
of contempt was committed on the 28th 
July 1967, neither was the said res- 
pondent a party to the proceedings nor 
was any notice of the order of the 
Court served on him. It was only on 
the 31st August, 1967, that the peti- 
tioner’s Advocate informed him of the 


` order of this Court dated the 19th July 


1967. Even on the 6th December 1967 
when the Rule for contempt was ob- 
tained this respondent was not made 
a party respondent. but only the union 
as represented by him was made a 
party respondent. Jt was only subse- 
quently that the cause title of the ap- 
plication was amended by making 
Asoke Kumar Bose as respondent No. 
26 after discharging the Rule obtained 
against the respondent No. 25 which 
was represented by said Bose as a 
trade union leader. Mr. Chatterjee has 
submitted that it is. now well-establish- 
ed that a proceeding for committal for 
contempt for disobedience of the order 
of this Court cannot be made against 
a person who was not a party to the 
proceedings in which the order was made 
and on whom no notice of the order was 
served. For this proposition he relied on 
the case of Tarafatullah Mandal v. S.N. 
Maitra reported in AIR 1952 Cal 919. 
There the question was whether a con- 
tempt proceeding could be maintained - 
against certain officials of the Govern- 

ment for disobedience of an order 


_passed in a matter in which the Gov- 


ernment was a party, but the officers 
concerned were individually not made 
parties. In that case P. B. Mukharii J. 
(as his Lordship then was) made the 
following observations: 
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“It is, however, always essential 
even in India that an individual or an 
officer who is not a party to the pro- 
ceeding resulting in the order alleged 
to have been disobeyed but who is 
sought to be proceeded against in con- 
tempt. must be served with a copy of 
the order or judgment to be enforced. 
It is proper course in my opinion, to 
insert the names of the individuals or 
the officer in the Rule Nisi and to 
serve it on him specifying the nature 
of the contempt with which the indi- 
vidual or officer served is charged. 

Before a proceeding for contempt 
can succeed, it is of paramount impor- 
tance to establish first, the service of 
the order of the Court said to have 
been disobeyed upon the person alleged 
to have committed contempt thereof, 
secondly the precise act of contempt, 
thirdly -— the precise responsibility of 
the contemner in the act of contempt, 
and fourthly the date of the alleged 
contempt being subsequent to the ser- 
vice of the order said to have been dis- 
obeyed. These are the four indispens- 
able requisites and failure to establish 
any one of them must mean dismissal 
of the petition for contempt”. 


11. It must be accepted that the 
first and the last of the aforesaid con- 
ditions are not satisfied in the present 
case. namely that the order dated the 
19th July, 1967 was not served on res- 
pondent No. 26 and that the alleged 
act of contempt was anterior to the 
service of the order. In this case the 
order was only communicated to the 
said respondent by the petitioner’s Ad- 
vocate on August 31, 1967 even though 
the alleged act of contempt was com- 
mitted on the 19th July. 1967. Not 
only is this decision binding on me, it 
has also my respectful concurrence. 
A. N. Ray, J. (his Lordship as he then 
was) had considered this question in 
the case of Sri Sri Iswar Mitto Gopal 
Jew v. Angur Bala Mullick reported in 
70 Cal WN 1150 where his Lordship 
observed that the foundatton of an ap- 
plication for contempt is personal ser- 
vice of the order alleged to have been 
violated unless it could be shown that 
he was evading service, and his Lord- 
ship relied on the aforesaid decision of 
the Division Bench. 

12. Mr. Chatterjee has argued that 
even assuming that the respondent No. 

. 26 could be charged with contempt on 
the ground that he had knowledge ali- 
unde of the prohibitory order of this 
Court, it has not been established that 
he had committed any act of trespass. 
The allegations in the petition charge 
him with definite acts of disobedience 
of the order and the only allegation 
of aiding and abetting 1s that of inciting 
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the other respondents in threatening the 
representative of the petitioner. It is 
submitted that a proceeding for con« 
tempt being a quasi-criminal proceed- 
ing a strict degree of proof is necessary 
in order to punish a person for such 
conduct. 

13. Reliance has been placed on 
a decision of the Supreme Court in the 
ease of Debabrata Bandopadhyaya v. 
State of West Bengal reported in AIR 
1969 SC 189 where it has been observ- 
ed as follows: 

“A question whether there is con- 
tempt of court or not is a serious one. 
The Court is both the accuser as well as 
the judge of the accusation. It behoves 
the court to act with as great circums- 
pection as possible making all alow- 
ance for errors of judgment and diff- 
culties arising from inveterate practices 
in courts and tribunals. It is only 
when a clear case of contumacious con- 
duct. not explainable otherwise, arises 
that the contemner must be punished.” 

14. It is submitted that in “this 
case the respondent No. 26’s contention 
is that he was present at the factory 
premises on the material date as the 
President of the Union to protect the 
interests of the workers. This seems 
to be supported by his communication 
to the Labour Commissioner. In the 
absence of any oral evidence establish- 
ing that there was any act of trespass, 
it is very difficult to say if there was 
any violation of the prohibitory order 
of this court by respondent No. 26 by 
committing trespass in the petitioner’ 
factory. 

15. Mr. C. R. Dutt. the learned 
Counsel for the petitioner, has refer- 
red me to Halsbury’s Laws of England 
(Third Edition) Volume 8. page 21 
where it has been stated: 

“Strangers to actions. A stranger 
to an action who aids and abets the 
breach of a prohibitory order obstructs 
the course of justice, and this contempt 
is punishable by committal or attach- 
ment. The punishment is inflicted, T 

e 
order, but for aiding and abetting others 
in setting the court at defiance.” 

16. Certain authorities in sup- 
port of the above proposition as set 
out in Halsbury was also cited by Mr 
Dutt. I do not think that anybody 
would challenge the legal proposition 
set out therein that a stranger would 
be liable for contempt if he deliberate- 
ly obstructs the course of Courts jus- 
tice by aiding and abetting others. He 
would certainly be liable for contempt. 
but before he could be so committed. 
it must be proved that the order com- 
plained of had been served on him or 
he had knowledge otherwise of the 
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contents of that order and that he had 
deliberately chose to flout the order 
in order to obstruct the course of jus- 
tice. In this case, as I have already 
pointed out, in the absence’ of oral 
testimony, it is not possible for me to 
determine whether there was actual 
and wilful disobedience to the orders 
of this Court. The other authority 
cited by Mr. Dutt is a passage from 
the Supreme Court in the case of Bunna 
Prasad v. State of U..P. reported in 
AIR 1968 SC 1348, where in paragraph 
10 their Lordships. quoted with appro- 
val an observation: of a previous deci- 
sion reported in AIR 1962 SC 1089 at 
page 1094 :— ; 

‘In order to justify committal for 
breach of a prohibitive order it is not 
necessary that the order should have 
been served upon the party against 
whom it has been granted, if it be 
proved that he had notice of the order 
aliunde. as by telegram or newspaper 
report, or otherwise. and knew that it 
was intended to be enforced, or if he 
consented to the order, or if he was pre- 
sent in Court when the order was pro- 
nounced, or when the motion ‘was made 
although he left before: the order was 


pronounced.” 
17. But the above observations 
were made in of a person who 


was a party to the proceeding. It has 
no application to a stranger: In the 
case of a stranger the knowledge of or 
notice of the prohibitory order must 
be established to the satisfaction of the 
‘Court in order to establish that the 
person concerned had deliberately chose 
to flout the order of the Court in order 
to obstruct the course of justice. 
18. As I am not satisfied in this 
case that the respondent No. 26 was 
deliberately obstructing the prohibitory 
order made by this Court after hav- 
ing had knowledge of its passing, I 
must hold that this Rule as against 
respondent No. 26 must be discharged, 
and it is ordered accordingly. There 
will be no order for costs. : 


19. In the result this Rule is~ 


discharged as against ‘all the respon- 

dents against whom it was issued. 

There will be no order for costs. 
Petition dismissed. 
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(A) Civil Procedure Code (1908), 
Order 6, Rule 17 — Amendment of 
plaint in appeal — Amendment of 
plaint practically changing the nature 
and character of the suit and raising 
fresh issues triable on evidence, can- 


not be allowed at the belated stage of: 
appeal. ; `- (Para 7) 
) Civil Procedure Code (1908), 


(B 
Order 41, Rule 27 — Additional evi- 
dence in appellate court — Where the 
mortgage was referred to in the plaint 
with full particulars and m fact the 
legality and validity of that mortgage 
as also the proceedings arising there- 
from are the subject-matter of challenge 
in the suit as also in the appeal, the 
appellate court can allow the defen- 
dant to produce certified copy of the 
registered mortgage : deed in question as 
it is necessary for ‘the appellate Court 
to consider that document in greater de- 
tail for reaching the decision in appeal. 


. (Para 8) 
(C) Trusts Act (1882), Section 66 
-— Beneficiary’s charge — ere the 


trustee has mixed up his own fund 
with the funds of the trust estate, the 
beneficiary is entitled to a charge on 


- the property bought or acquired out of 


mixed fund to the extent of trust 
money applied. (X-Ref:— Section 63). 
Case law discussed), (Para 14) 


The funds of the trust estate with 
fnterest invested in the property re- 


-mains at all times: a charge on such 


property so acquired. For such decla- 
ration, before a relief is granted. the 
amount of trust fund that was utilised 
for the acquisition ‘of the property has 
to be ascertained. The beneficiary is 
entitled on that basis to relief as pro- 
vided under Sections 63 and 66. An 


- action would lie for such relief but no 


relief, can be granted unless the 
amount of the trust estate invested in 
the said properties is ascertained in 
accordance with law and the suit is 
for declaration of charge on such pro- 
perties for the said amount and inter- 
est thereon if found admissible. 


(Para 14) 
(D) Trusts Act (1882), Section 64 
— “Transferee” and ‘conveyance’, 


meaning of — Where the mortgagee at 
the time of execution of the mortgage 
deed acted in good faith and without 
any knowledge of the trust, the trast 
property in the hands of mortgagee in 
good faith for consideration, cannot be 
followed by the beneficiary. The mort- 
gagee is entitled to protection under ` 
Section 64. (X-Ref:— Section 63). (Case 
law discussed.) Á (Paras 18 & 19) 
The word used Ìn Section 64 fs ‘a 


and not a purchaser. The 
transferee includes the purchaser as also 
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other transferees of title of properties 
in transactions like mortgage, or ex- 
change. Such transferee, to be entitled 
to protection, must act in good faith 
without notice of trust, either at the 
time when purchase money was paid 
which connotes a buyer for price paid 


or when conveyance was executed 
which connotes other transferees. 
í f (Para 18) 


Further, the word “conveyance” in 
Section 64 includes documents of sale, 
mortgage, charge, exchange and other 
transfer of property. so that the pro- 
tection under that section is available 
to mortgage. . (Para 18) 
Cases Referred: Chronological Paras 
(1939) AIR 1939 PC 14 (V 26) = 
43 Cal WN 281, Ramkinkar v. 

. Satyacharan f 15 

(1933) AIR 1933 PC 148 (V 20) = 
60 Ind App 203, Official Assig- 
nee of Madras v. T. Krishnaji 
Bhat 

(1933) AIR 1933 Cal 366 (V 20) = 
ILR 60 Cal 262, Chartered 
Bank of India; Australia and 
China v. Imperial Bank of India £8 

@930) AIR 1930 Mad 405 (V 17) 
- at Mad LJ 219, Sivaswami 

Thirumudi Chettiar 

aoe AIR 1927 Cal 725 (V 14) = 
31 Cal WN 973, Bengal National 
Bank Ltd. v. Jankinath 5 

880) 13 Ch D 696 = 49 LJ Ch 
415, In re Hallet’s Estate, 


(1812) 18 Ves ‘499 = 34 ER 406 i 
Denton v. Davis 10, 12 


Apurbadhan Mukherjee, Jyotir Lal 
Das and Ram Sankar Mazumdar, for 
Appellant; Pramatha Nath Mitra, Chan- 
dra Nath Mukherjee (for No. 3). for 
Respondents. 

` SALIL KUMAR DATTA, J:— This 
appeal is by the plaintiff against a 
fudgment and decree dismissing his 
suit. The case of the plaintif as stat- 
£d in the plaint is as follows:— 

2. The grand-father of the plain- 
iff, Ramani Mohan Chatterjee (since 
deceased) left considerable properties 
In Government Securities, shares of 
Companies, debts payable by different 
parties as also landed properties. He 
feft a will with a codicil whereby his 
two sons, Rajat and Jagat (defendant 1) 
were given specified annuities during 
their life time and there were provisions 
for others also. The trustees appoint- 
ed by the will were directed to hold 
the residue of the estate upon trust 
during the natural life of the said 
sons and after their death to divide 
the estate with its accumulations of 
Income in equal shares amongst his 
grand sons through the said sons. The 
trustees were empowered to sell the 
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properties belonging to. the estate and 
invest them under such stocks, funds, 
shares, securities, landed properties or 
otherwise as they would think fit. The 
trustees or their survivors were em- 
powered to appoint new trustees or 
trustees in place of deceased or retir- 
ing trustee or trustees. The will, 
which was executed on September 13, 
1918, and the codicil were duly pro- 
bated on March 8, 1919. The execu- 
tors named in the will duly adminis- 
tered the estate since then till January 
28, 1927 and by a deed dated January 
29, 1927 new trustees namely Rajat, 
Jagat and Tapan Mohan, a cousin of 
Jagat were appointed and all the pro- 
perties belonging. to the estate were 
assigned to the said new trustees by 
the said instrument which was regis- 
tered. Shortly thereafter, Tapan Mo- 
han resigned from the office of the 
trustees and surviving trustees namely 
Rajat and Jagat began to administer 
the estate as such trustees. On or 
about March 6, 1931 a sum of Rupees 
34,000 was withdrawn from the -estate 
account with the Imperial Bank of India 
now the State Bank of India and was 
lent to Benoyendra Das and his bro- 
thers against the mortgage of premises 
No. 24-C, South Road, Entally being 
the suit properties (since known as 24-C 
and 24-D, Dr. Suresh Sarkar Road) 
Calcutta. The said mortgage was en- 
forced by Rajat and Jagat by a mort- 
gage suit and in execution of the de- 
cree they purchased the suit premises 
and obtained possession thereof in 1936 
or 1937. Thereafter they made various 
improvements and additions to the 
said premises with the funds of the 
trust estate. The plaintiff averred that 
as the said properties were acquired 
with the estate funds and improve- 
ments made thereon with the same 
funds, they belonged to the trust estate 
of Late Ramani Mohan Chatterjee. Ra- 
jat and Jagat had no means, having 
no or small income, to acquire person- 
ally such valuable properties which 
were well worth rupees two and a 
half lakhs. In or about January 22, 
1948: they mortgaged these properties 
as their personal properties to Hindus- 
than Co-operative Insurance Society Ltd. 
(Hereinafter referred to as Society) for 
securing its loan to them for a sum of 
Rs. 170,000/-. and the Society obtained 
the mortgage decree in enforcement of 
the said mortgage in Title Suit No. 171 
of 1953. Thereafter the assets of the 
Society vested in the Life Insurance 
Corporation of India, the defendant No. 
3 herein, hereinafter referred to as the 
Corporation. The -decree had since 
been put into execution in Title Exe- 
cution case No. 11 of 1957 of the Seventh 
Court of the Subordinate Judge at Ali- 
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pore for realisation of the decretal dues 
by sale of the suit properties. 


3. Under the provisions of the 
will, Rajat and Jagat had no right to 
the corpus of the estate and the grand- 
son or grand-sons of the testator were 
the owners of the estate. Rajat died 
on April 2. 1958 leaving him surviving 
his widow, Smt. Jyotsna Devi; defen- 
dant No. 2 The plaintiff. the only son 
Jagat and also the only grand-son of 
Ramani Mohan was entitled to the 
trusi estate including the suit proper- 
ties subject only to the annuity pay- 
‘able to the defendant No. 1 during his 
life time. It was stated that neither 
Rajat and Jagat had any right to 
mortgage the suit properties which be- 
longed to. the estate of Ramani Mohan 
Chatterjee and the said properties were 
not affected by the :mortgage created 
by them nor liable to be sold in exe- 
cution of the mortgage decree. The 
plaintiff in or about November, 1957 
came to know for the first time about 
this mortgage and filed a claim case 
being Miscellaneous Case No. 90° of 
1957. Thereafter, on the plaintiffs ap- 
plication this Court which granted the 
probate, discharged Jagat from further 
acting as trustee as aforesaid, and, ap- 
pointed the plaintiff as the sole trustee 
by order dated May 28. 1958 and since 
then. the plaintiff had been in posses- 
sion of the said premises as the sole 
trustee The’ plaintiff filed the suit 
in the said circumstances for a decla- 
ration that the said premises were ac- 
quired with the funds of the estate of 


late Ramani Mohan and as such be- 
longed to his estate’ and further | the 
mortgage decree obtained by the 


Society did not affect the said proper- 
ties which thus were not liable to be 
sold in execution of the said mortgage 
decree. 


4. The sult was contested only 
by the Corporation by filing a written 
statement wherein all material allega- 
tions in the plaint were denied. It 
was averred that the sum of Rupees 
34,000/- lent by Rajat and Jagat on 
March 6, 1931 was out of their own 
funds and mortagage was taken in 
their own names. The mortgage suit 
was filed by them personally, result- 
ing in decree in their favour person- 
ally and in the title execution case 
following the properties were purchased 
by them in their personal names, in 
their interest and for their own bene- 
fit. Since then they had been in ex- 
clusive possession of the properties as 
their personal properties on assertion of 
their own title by mutating their names 
as owners in the Collectorate as also 
in the Corporation of Calcutta. They 
also made various improvements to the 
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properties and had been realising rent 
from tenants ever since to the exclu- 
sion of alleged executors and to the 
knowledge of the plaintiff. There was 
a further allegation that the plaintiff 
having allowed Rajat and Jagat to hold 
out and represent the properties as 
their own, he was estopped from set- 
ting up his own title thereto. It was 
further averred that the Society was a 
bona fide transferee mortgagee for 
valuable ‘consideration without notice 
of the trust and accordingly the plain- 
tiff was not entitled to any relief in 
the suit against the Society or its suc- 
cessor the Corporation. There was an. 
amendment to the written statement 
whereby it was further averred by way 
of addition to the original written. 
statement that the Society was-.a bona 
fide transferee for consideration with- 
out notice, after taking reasonable care 
to ascertain that ‘the transferors had 
power to transfer the premises in suit 
and it acted in good faith as a bong 
fide mortgagee thereof. 


5. The suit was tried on evi 
dence before the learned Judge when 
parties adduced evidence oral and docu- 
mentary. The learned Judge on a 
consideration of materials on record 
came to the conclusion that the suit 
properties were acquired by withdra- 


wal from the trust account and thev 
belonged to the trust estate but the 
mortgagee Society was a bona fide 


mortgagee without notice of the trust. 
Accordingly, the suit properties were 
liable to be sold in execution of the 
mortgage decree passed against Rajat 
and Jagat and the plaintiff was not 
entitled to the declarations prayed for 
in the suit. As ‘a result the suit was 
ars sed. ' 
Against the said decision the 
“slain tift preferred this appeal while the 
Corporation filed a cross-objection chal- 
lenging the findings of the trial Court 
that the suit properties belonged to the 
trust estate. This appeal was filed on 
September 18, 1958 and on April 9, 1970 
the appellant filed an application under 
Order 6, Rule 17 of the Code of Civil 
Procedure for amendment of the plaint. 
The proposed amendment is to the eff- 
ect that as trustees it was beyond the 
power and authority of Rajat and Ja- 
gat to mortgage the properties to the 
Society which also thus had no right 
to enforce the mortgage and according- 
ly the mortgage decree was not enfor- 
ceable against the properties. This 
application is opposed by the Corpora- 
tion who has filed an affidavit-in-oppost- 
tion in support fo which there is aff- 
davit-in-reply by the appellant. 
7. On hearing the learned Advo- 
cates and on a consideration of the 
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materials on record, it appears that the 
parties went to trial on the issue as 
to whether the properties were acquir- 
ed from the funds of the trust estate 
and as such they belonged to the trust 
and whether the suit properties were 
affected by the mortgage in favour of 
the Society and the decree passed in 
the mortgage suit and thus liable to 
be sold in execution of the said de- 
cree. There was never any issue in 
the suit as to whether the mortgage 
was beyond the power and authority 
of the trustees under the trust and 
it is to be remembered that the pro- 
perties were standing in the name of 
the trustees personally and was dealt 
with by them as such. The proposed 
amendment, in our opinion, will pra- 
ctically change the nature and charac- 
ter of the suit raising fresh issues tri- 
able on evidence. In these circumstan- 
ces. we do not think that it would be 
fair and proper to grant amendment of 
the plaint prayed for by the appellant 
at this belated stage. The application, 
in the circumstances. is dismissed with- 
out anv order as to costs. 


8. The Corporation has filed on 
June 24. 1971 an application for ad- 
mission of additional evidence which 
is the certified copy of the registered 
mortgage executed by Rajat and Ja- 
gat in favour of the Society dated 
January 22, 1948 for enforcement of 
which the Title Suit No. 171 of 1953 
was instituted. There is no reason why 
such document could not be filed in 
proper time. But even ‘so the mort- 
gage was referred to in paragraph 8 
of the plaint with full particulars and 
in fact the legality and validity of this 
mortgage as also the proceeding aris- 
ing therefrom are the subject-matter of 
challenge in the suit as also in the 
appeal before us. In view of the con- 
tentions raised by the appellant Corpo- 
ration as also the argument advanced 
in opposition by the appellant thereto. 
it is. in our opinion, necessary for us 
to consider the provisions of the said 
document in greater details for enabl- 
ing us to reach our decision in the 
appeal We, therefore. allow this ap- 
plication without cost and direct that 
the certified copy of the mortgage men- 
tioned above be admitted in evidence 
dispensing formal proof thereof and 
marked as Ext. Z as the secondary evi- 
dence of the original mortgage which 
was filed in the said Title Suit No. 171 
of 1953 and thus formed inseparable 
part of its records. 


9. Mr. Apurbadhan Mukherjee, 


the learned Advocate appearing for 
the appellant, has contended that the 
Court below has found that the suit 


properties belonged to the trust estate 
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and that being so the trustee could not 
treat the properties as their own. Un- 
der Section 63 of the Trusts Act. the 
beneficiary was entitled to follow- the 
properties in the hands of the Society 
aùd thereafter of the Corporation and 
obtain requisite declarations prayed for 
in the suit. Further Section 64 affords 
no protection either to the Society or 
the Corporation as the instant trans- 
action is a mortgage and not a sale 
and the said section protects only bona 
fide purchaser in good faith for 


con- 
sideration without notice of the trust 
In support, reference was made to the 


decision in Sivaswami Iyer v. Thirumu- 
di Chettiar, AIR 1930 Mad 405 in which 
it was held that simple mortgagee could 
have no protection under Section 64. 
The reliance was also placed on the 
decision in Official Assignee of Madras 
v. T. Krishnaji Bhat, AIR 1933 PC 148 
in which it was held that the benefi- 
Ciaries are entitled to follow up the 
asset acquired out of trust funds which 
form the part of such asset and to a 
charge thereon. Mr. Mukherjee further 
contended that the onus to establish 
that the Society was a bona fide trans- 
feree without notice of the trust lay 
entirely on the Corporation. That onus 
however was not discharged and no 
director or competent person of the 
Society or the Corporation came to 
depose that the Society was such trans- 
feree. The only evidence that was 
given on this issue was by an assis- 
tant solicitor of the firm of solicitors 
who was engaged in the transaction of 
mortgage and even so it would not ap- 
pear from such evidence that proper 
and bona fide enquiry was made by the 
Society or its solicitors to establish that 
the Society was a transferee without 
notice. For all these reasons. Mr. Mu- 
kherjee contended that the trial court 
aa have decreed the suit as prayed 
‘or, 


10. Mr. Pramathanath Mitra the 
Tearned Advocate appearing for the 
Corporation. contended in support of 
the cross-objection that the account with 
the Imperial Bank of India which was 
withdrawn by Rajat and Jagat at the 
material date on March 6, 1931 was 
not a trust account nor the amounts 
which were transferred to the said ac- | 
count were also from such trust ac- 
count (Ex. 8). The said account was 
maintained and operated as the per- 
sonal account of Rajat and Jagat and 
not as a trustees and it was also obvi- 
ous that the personal funds were mixed 
up with trust funds without any scope 
for identification (vide deposits of Rs 
2,000/- on June 7, 1928, Rs. 500/- on 
June 14, 1928 from S. B. a/c.) while 
the account at times was overdrawn. 
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He also drew our attention to the 
amount of Rs. 34,000/- which was lent 
to Benoyendra Das and others on the 
said date was overdrawn in the said 
account as loan granted by the Bank 
and not a withdrawal from the funds 
in credit of the said account and 
accordingly it could ‘not be. said that 
the amount that was invested in the 
mortgage was .a part of the trust funds. 
It may be that the said loan was re- 
paid by the realisation of the assets of 
the trust estate but that did not made 
the said mortgage a part of the trust 
asset. If this amount’ of loan was re- 
paid by the trust fund, the trustees 
would be guilty of breach of trust only 
to the beneficiary for such fund mis- 
appropriated but the beneficiary will 
not be entitled to follow the proper- 
ties. In support, he referred to ‘the 
observations made in Lewin (16th Edi- 
tion)<p. 653 as also to the decision in 
Denton v. Davis (1812) 18 Ves. 499 = 34 
E. R. 406 for the proposition that if 
property is acquired by borrowed 
money and the loan is repaid by sale 
proceeds of estates under the settle 
ment, the purchased lands could not 
be treated as purchased. by the trust 
money and liable to. the trust of ‘the 
settled estates. Mr. Mitra further con- 
tended that the properties were mort- 
gaged to the Society. by way of Eng- 
lish mortgage which is really a trans- 
fer of the legal interést in the property 
subject to a right of redemption only. 
Such mortgage as English mortgage was 
accepted in England :as a sale as the 
terms of the deed would indicate and 
this conception of ‘English mortgage 
must be deemed to ‘govern the provi- 
sions of Section 64 of our Trust Act 
which*.came into force sometime before 
the Transfer of Property Act though 
' both these statutes are of 1882. Accord- 
ingly Mr. Mitra contended that Sec- 
tion 64 covered the .instant transaction 
and as such the beneficiary is not 
entitled to any relief. against such bona 
fide mortgagee. 

11. Mr. Apurbadhan Mukherjee 
has further submitted, in reply to the 
contention of Mr. Mitra that the amount 
invested in mortgage of Benoyendra 
was out of loan from the Bank, that 
such amount was granted as a loan to 
the trustees by the Bank on the secu- 
_ rity of shares and Government .papers 
which were lodged with the Bank He 
referred to the receipts granted: by the 

Ext. 2 as also Ext. 1 and con- 
tended that the loan was not a loan 
simpliciter to the trustees but was one 
against the security of the trust estate 
and as such the properties acquired 
were impressed with the trust. 

12. Examining the respective con- 
tentions of the parties, it will 
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that the account  wherefrom the 
amount of Rs. 34,000/- was withdrawn 
was opened on February 15, 1927 and 
on that date a sum of Rs. 2428-15-1 
was credited by transfer from the ba- 
lance of the account of Mohini Mohan 
Chatterjee, Rajani Mohan Chatterjee, 
‘Mohi Mohan Chatterjee, executors of 
the estate.” It would also appear that 
various amounts were deposited and 
withdrawn in the said account which 
stood in the name of Rajat, Jagat 


and Tapan Mohan in their’ per- 
sonal names and not as. trustees, 
It is also in ‘evidence of Tapan 
Mohan that Rajat and Jagat had 


really no income, so as to support 
the deposits in the said account as be- 
ing their personal income. ‘Nonethe« 


-less, the. account.was opened. and ope- 


rated as the personal account of Rajat 
and Jagat, Tapan Mohan having retired 
after a short period. There is no evl- 
dence that all the amounts which were 
credited in the account arose out of 
the asset or securities of the trust and 
it may be that the some amounts be- 
longed to Rajat and Jagat personally, 
It is obvious. therefore, that the trus~ 
ey mixed up ‘their peronal fund 
though insignificant with the funds of 
the trust estate. Just immediately be 
fore March 6, 1931 a small amount was 
lying in credit in the same account. On 
March 6, 1931. a-sum of Rs. 2,000/- was 
deposited and an amount of Rupees 
34,000/- was withdrawn from the said 
account. A dispute was raised by Mr, 
Mitra but we have no doubt that this 
amount was invested in the mortgage 
of the suit properties to secure the loan 
to: Benoyendra and others. On this 
date, therefore, even assuming the sum 
of Rs. 2,000/- as belonging to the trust 
estate of which there is no specific evi- 
dence, a sum of about Rs. 31,000/- and 
odd appears to have been lent by the 
Bank to Rajat and Jagat personally, 
Now there is no evidence to indicate 
that this loan was granted by the Bank 


‘to them as trustees against the securi- 


ties of the trust! estate referred to 
by Mr. Mukherjee. Even though it 
may be that the Bank will not advance 
any amount except against securities, 
in absence of any specific evidence it 
could not be said that the loan was 
against any security of the assets of 
the trust estate. , No evidence was cal- 
led- for from the Bank by the plain- 
tiff to- substantiate his case that the 
mortgage was obtained through a loan 
secured by thé assets of the trust while 
the plaint case was that Rs. 34,000/- was 
withdrawn from trust account. In ab- 
sence of such evidence in respect where- 
of the onus was- with the plaintiff, It 
could not be said that the loan was 
accommodated against the assets of the 
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trust estate. It may also be true that 
this loan was repaid by Rajat and Ja- 
gat out of the’ realisations of the trust 
estate but that will not make the 
amount of Rs. 31,000/- or the interest 
of Rajat and Jagat in the suit proper- 
ties as mortgagees a part of the trust 
estate. It was observed- in (1812) 
18 Ves 499 =34 ER 406 (supra), ap- 
proved by Lewin in his “Trust”. that— 

“It appears, that the defendant bor- 
rowed money for this purchase; and 
he applied part of the money arising 
from the sale of the settled estates. in 
paying off part of that debt. That can- 
not be represented as a purchase made 
with the trust money; supposing land, 
purchased with the produce of the trust 
estate, would have belonged to the 
trust.” 

13. There can be no dispute as 
pointed by the Privy Council in the 
case of Official Assignee of Madras, 
AIR 1933 PC 148 (supra), pursuant to 
the doctrine of following the trust fund 
which has been provided in Section 
66 of the Trust Act, that the benefi- 
ciary would be entitled to a 
upon the assets in the hand of third 
parties for the amount of trust fund 
invested in such assets. In re Hallet’s 
Estate, Knatchbull v. Hallet (1880) 13 Ch. 
D 696 (at p. 709) Jessel M. R. observed:— 
Dleta where a trustee has mixed 
the money with his own, there is this 
distinction that the cestui que trust or 
beneficial owner, can no longer elect to 
take the property. because it is no 
longer bought with the trust-money 
simply or purely, but with a mixed 
fund. He is, however, still entitled to 
a charge on the property purchased, 
for the amount of the trust-money laid 
out in the purchase; and that charge 
is quite independent of the fact of the 
amount laid out by the trustee ......... 
as including all persons in a fiduciary re- 
lation......... z 

14. It is obvious that on the 
authority of the above decisions. the 
beneficiary is entitled to a charge on 
the property bought or acquired out of 
mixed fund to the extent of trust 
money applied, however much it may 
have changed or altered in its nature 
or character. Accordingly the funds of 
the trust estate with interest invested 
in the property remains at all times a 
charge on such property so acquired. 
For such declaration before a relief is 
granted, it has to be ascertained the 
amount of trust fund that was utilis- 
ed for the acquisition of the property. 
The beneficiary is entitled on that basis 
to relief as provided under Sections 63 
and 66 of the Act in view of what has 
been stated. Before those sections 
however, are made applicable to the 
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fact of this case, it cannot be said 
that the trust property has come into 
hands of a third person inconsistently 
with the trust except in respect of the 
amount of the trust assets which could, 
be said on evidence to be in the cre+ 
dit of the trust estate and invested In 
assets acquired on the material. date 
that is on March 6, 1931. An action 
would be lie for such relief but no relief 
in our opinion, can be granted to the 
plaintiff in this suit unless the amount 
of the trust estate invested in the said 
properties is ascertained in accordance 
with law and the suit is for declara- 
tion of charge on such ‘properties for 
the said amount and interest thereon if 
found admissible, 


15. The next duestion for cone 
sideration is whether the mortgagee is 
entitled to any protection under Sec- 
tion 64 of the Act assuming that Sec. 
tion 63 is otherwise applicable. We 
have noted the contentions of Mr. 
Mukherjee who relied on provisions of 
the section which, according to him, is 
confined only to a case of sale while 
according to Mr. Mitra it will also apply 
to a case of English mortgage which is 
in effect a sale. The proposition that 
English mortgage is an absolute trans- 
fer or sale was not accepted by the 
Privy Council in the case of Ramkin- 
kar v. Satyacharan, 43 Cal WN 281 = 
(AIR 1939 PC 14) in which it was held 
that under the Indian law a mortgage 
of a lease does not amount to a trans- 
fer of the whole and absolute inter- 
est nor does it create a privity of 
estate between the lessor and the mort- 
gagee. The decision in Bengal National 
Bank Ltd. v. Jankinath. 31 Cal WN 973 
= (AIR 1927 Cal 725) which held that 
an English mortgage was a transfer of 
absolute interest subject to equity of 
redemption was not accepted on the 
view that the interest which is incon- 
sistent with sale retained by the mort- 
gagor was a legal and not merely eaqui- 
table interest. Mr. Mitra’s contention 
that English mortgage should be treat- 
ed as a Sale regard being had to the 
conception of English law at the time 
when the Trusts Act came into force on 
March 1. 1882 before the Transfer of 
Property Act which came into force on 
July 1. 1882, does not appeal to us and 
it will not be proper to import the con- 
cepts of English law to our law, parti- 
cularly after the judgment of the Privy 
Council has referred to above. It will 
appear that if such interpretation was 
intended to prevail as suggested by 
Mr. Mitra, after the Privy Council’s de- 
cision there would have been suitable 
amendments to the Trusts Act in res- 
pect. of Section 64 for retaining such 
import. 
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16. Mr. Mitra further contended 
that “purchase” in law means acquisi- 
tion of land by lawful act as opposed to 
acquisition of title by act of law as 
devolution of interest by succession. and 
purchase will include a mortgage. In 
support he has relied on the definition 
of purchase in law dictionary which 
gives the widest connotation to purchase 
as stated above while according to Mr. 
Mukherjee the purchase can only mean 
a transfer of ownership for price and 
never a mortgage which is not a trans- 
fer of ownership. If we turn to the 
provision of Section 64 of the Trusts 
Act it will appear that certain trans- 
frees had been given protection against 
the provisions of Section 63. Both the 
sections reférred to properties in the 
hands of a third party and in Sivaswamt 
Tyer’s case. AIR 1930 Mad 405 (supra) 
it wasgobserved that-the protection is 
only With reference to the properties in 
the hands i e. possession of the alienee 
and not to a transfer by way of simple 
mortgage. In our opinion the word “in 
the hands of a third party” includes 
possession of the moveable properties or 
of the immovéable properties including 
cases where transfer of title takes place. 
It is not always co-extensive with the 
actual possession but also includes cases 
where there is transfer of title of ‘pro- 
perties. 


17. Section 64 provides as fol- 
fows:— - 
64. “Savings of rights of certain 


transferees. Nothing in Section 63 en- 
titles the beneficiary. to any right in 
respect of properties in the hands of 
(a) a transferee in good faith for con- 
siderati ion without having notice of the 
trust. @ither when the purchase-money 
was paid. or when the conveyance was 
executed. or (b) 


It would appear that the 
used is “a transferee“ and not a pur- 
chaser. It also further provides that 
transferee must act in good faith in 
the transaction without any notice of 
trust either at the point of time when 
purchase money was paid or when the 
conveyance was executed. If transferee 
was intended to mean or be co-exten- 
sive with buyer or purchaser, then 
suitable word would have been used 
as has been used in Section 92 of the 
Act. The transferee includes the pur- 
chaser as also other transferees of title 
of properties in transactions like mort- 
gage, or exchange. Such transferee, to 
be entitled to protection. must act in 
good faith without notice of trust. either 
at the time when purchase money was 
paid which connotes a buyer for price 
paid or when conveyance was executed 
which connotes other transferees. “Con- 
veyance” according to Wharton’s “Law 


word 
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Lexicon” is an instrument which trans- 
fers property from one person to an- 
other and under Law of Property Act, 
1925, Section 205, includes mortgage, 
charge, lease, assent, vesting declaration, 
and every other assurance of property 
or any interest therein’ Under differ- 


ent statutes in’ British Law. ‘conveyance’ 


means any deed which transfers a title 
in property. In Section 5 of the Trans- 
fer of Property Act, 1882. ‘transfer of 
property’ means an act by which one 
conveys a_ property. ‘Conveyance’ de- 
fined in Section 2 (10) of the Indian 
Stamp Act, 1899, includes a conveyance 
on, sale and every instrument by which 
property, whether moveable or immo- 
veable, is transferred inter-vivos which 
is not otherwise specifically provided by 
Schedule 1 or Schedule 1-A as modified 
under the Bengal Amendment Act, 1922. 


18. Though the Trusts Act came 
into force in 1882. a few months earlier ' 
then the Transfer of Property Act, the 
word “Conveyance” in Section 64 must 
be deemed to have such connotation as 
was in the prevailing British laws as 
also in effect accepted in the subsequent 
Indian statutes. It would thus appear 
that “Conveyance” in Section 64 of the 
Trusts Act should ‘have such a conno- 
tation as including | any deed whereby 
interest in properties is transferred and 
this interpretation finds support in the 
use of the word . “transferee” instead 
of “buyer” in the said section. Accord- 
ingly we are of opinion that the word 
“conveyance” in Section 64 includes 
documents of sale, mortgage, charge. ex- 
change and other ‘transfer of property, 
so that the protection under that sec- 
tion is available to mortgage with which 
we are concerned. In Chartered Bank 
v. Imperial Bank of India. Australia and 
China, AIR 1933 Cal 366 (370) it was 
held that even if trust receipts creat- 
ed trust, it could not affect he defen- 
dant bank who hating no notice of 


. them, bona fide gave valuable considera- 


tion for the goods pledged (Section 64, 
Trusts Act). It would also appear in- 
congruous that while under Section 64, 
according to the appellant, protection is 
given to purchasers in good faith with- 
out notice while the third party in ex- 
change in similar circumstances would 
be denied of the protection for no ap- 
parent reason and the same will be the 
position in regard to mortgages. 


9. As to the question of notice, 
the pe adduced on behalf of the 
solicitors is not quite satisfactory in re- 
gard to the investigation of title of the 
properties. There is however evidence 
that the solicitors firm was entrusted 
with the completion of the transaction 
and in normal course of events it would 
be unreasonable to think that the soli- 
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citors firm would advise an improper 
transaction of mortgage in respect of 
properties which are the subject of the 
trust. In the requisition on title (ex. M), 
a specific enquiry was made in” regard 
to the properties as to whether they 
were subject to trust and the solicitors 
acting for Rajat and Jagat did not state 
in their reply to the requisition that 
there was any trust relating the pro- 
perties. ` It would further appear that 
in declaration that was obtained from 
Rajat and Jagat, prior to mortgage ext. 
J. there was a specific declaration by 
them that the properties are their per- 
sonal properties. Even if the searches 
were made it would not indicate that 
the properties were subject to any 
trust. The mortgage to Benoyendra Das 
as also the decree following, the certi- 
ficates of sale issued by Court Corpora- 
tion Tax receipts are all in the personal 
names of Rajat and Jagat. It would. 
therefore. appear that there could not 
be notice of any trust in the said cir- 
cumstances and to impute the know- 
ledge of a trust on the Society from 
the statement of account would be be- 
yond reasonable scope of enquiry. For 
all these reasons, we are of opinion 
that the Society at the time of execu- 
tion of the mortgage deed acted in 
good faith and without any knowledge 
of the trust and is therefore entitled’ to 
protection under Section 64 of the Act. 

20. The appeal accordingly fails 
and is dismissed with costs. The cross- 
objection in the view we have taken 
succeeds to the extent that the proper- 
ty was not acquired out of the trust 
fund nor formed part of trust estate 
and the finding in the judgment con- 
trary thereto is set aside. There would 
be however no order as to costs in the 
cross-objection. 

MURARI MOHAN DUTT, J.:— 


I agree. 
Appeal dismissed, 


21. 





AIR 1972 CALCUTTA 95 (V 59 C 19) 
MASUD, J. 

Sm. Sovabati Dassi, Appellant v. 
Kashi Nath Dey and another. Respon- 
dents. 

Suit No. 952 of 1959, D/- 2-9-1971. 

Hindu Law — Religious endow- 
ments — Shebaitship — Nature of — 
If can be transferred by gift or will — 
Principles — Sole shebait under a deed 
of settlement held had validly trans- 
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A_shebaiti right can be transferred 
by will according to the facts and cir- 
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cumstances of a case. The distinctive 
feature of a shebaiti right is that it can- 
not be absolutely alienable like all other 
properties inasmuch as it is an office 
enjoining certain religious and spiritual 
duties to perform. Similarly as there 
is an element of property also in the 
concept of shebaiti right the view that 
it cannot be transferred at all can no 
longer be accepted. Thus, unless there 
is an absolute bar under Hindu Law or 
an express prohibition in the deed of 
religious endowment, there should not 
be any limitation of the power of a 
shebait to transfer his ~Shebaiti right 
by gift or by will. œ (Paras 6, 11) 

The general limitations under which 
such transfer is permissible may be set 
out as follows:— 

(a) The transfer of shebaiti right 
is permissible if such transfer is not 
contrary to the intentions of the foun- 
der as expressed in the Deed of En- 
dowment unless an ancient or reasona- 
ble custom or usage has been followed 
to the contrary. 

(b) Where there is perpetual or 
hereditary line of succession of shebait- 
ship prescribed by the founder in bis 
Deed of Endowment a particular she- 
bait cannot change the line of succes- 
sion by any Deed of transfer unless the 
shebait transfers the totality of his 
rights in favour of the succeeding she- 
bait or shebaits during his lifetime. 

(c) A transfer of a shebaiti right is 
also permissible for the benefit of the 
idol or the deity or for imperious neces- 
sity under special circumstances. 


(Para 9) 
Under a deed of endowment the 
settlor appointed his wife for her life 


as the shebait and after her death his 
son P, and after P’s death his heirs as 
joint shebaits. After P’s death the she- 
baiti right devolved on. P’s son K as 
the sole shebait, who by his will ap- 
pointed his adopted son, the defendant 
as the sole shebait of the idol and the 
properties attached thereto. The plain- 
tiff who was the widow of the prede- 
ceased natural son of K brought a suit 
for declaration that she is also the joint 
shebait along with the defendant and 
also for consequential reliefs, 

Held that the .sole shebait K had 
validly transferred the shebaiti right 
by his will to the defendant thereby 
exhausting the line of succession pres- 
cribed by the founder in the deed of 
endowment and therefore the plaintiff 
could not claim any shebaiti right 
under the deed of endowment along 
with the defendant. Case law reviewed. 

-(Paras 10, 13) 
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Cal 3 (PC), -Gossami Sree Geer- 
dharjee v. Ro jee Gossami 3. 10 
eee) TLR 6 Bom 298, Mancharam 
Pranshankar 8, oP 13 


01876) 4 Ind App |76 = ILR 
Magi a (PC), Rajah Tunah 


Vurmah 
PM Ri 6 Bom HCR 250, Sitaram — 
Bhat v. Sitaram Ganesh 8 


JUDGMENT:— The important point 
to be decided in this suit is whether 
a sole shebait can lawfully alienate his 
right to shebaitship 'by will under Daya- 
bhaga School of ` Hindu Law. The 
facts of the case may be briefly stat~ 
ed as follows: 


2. The settler of a deed of en- 
dowment, Kashinath Dey,. died in 1902 
leaving his widow Sm. Jhanobi Moni 
Dassi and a son Pulin Behari Dey. Pu- 
iin Behari Dev died a few sears ‘after 
the death of Kashinath Dey, as stat- 
ed by Mr. Dipankar Ghosh on behalf 
of the defendant and not objected to 
by Mr. Debi De on behalf of the plain- 
tiff, leaving Kalicharan Dey as his sole 
heir. Kalicharan died on December 20, 
1958 leaving Kashinath Dey, the pre- 
sent defendant, being the adopted son 
of Kalicharan. Kalicharan had a natu- 
ral son Panchugopal who died in May 
1933. Kalicharan left a will dated No- 
vember 21, 1958 whereby he appoint- 
sole shebait. 
The material portions of the Deed of 
Settlement dated September 22, 1884 


. are stated below: .' 


 daedabiva Also witnesseth that in con- 
sideration of the premises the said Kassf 
Nath Dey (Doth) hereby appoint his 
wife the said Shreemutty Jhanobee 
Monee Dassi to be the sole sabait of 
the said Idol Sree, Sree Iswar Sreedhar 
Jew Thakur: and to perform in the daily 
and periodical worship on the said 
Idol and to perform the several poojahs 
hereinbefore mentioned and from and 
after her death the said Kassi Nath Dey 
hereby appoint his’ son Poolin Behari 
Dey to be the sabait of the said Idol 
Sree Sree Ishwar: Sreedhar Jew Tha- 
kur and from and after his death the . 
said Kassi Nauth Dey hereby appoints 


the heirs of the said Poolin Behary Dey 
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to be the- joint ‘sabaits of- -the ‘said Idol 


but in the event ‘of-the said. Poolin: Be- 


hary Dey- having no. heirs. surviving 
then and ‘in that. case the said 
Kassi. Nauth Dey. . 
points- his grandson: by - 
the -joint' sabaits ‘of - the said: Idol. ..s2e.0 

<The ` 
the said deed of endowment are ‘the 
family: dwelling. house No. 4 Gobinda 
Chandra Sen ‘Lane: Calcutta and -premi- 
ses No. 19, Gobinda Chandra Sen Lane, 


Calcutta, : The is -also ` provided ‘in’ the. said `- 


Deed of Endowment that: the’ idol- will 
remain ‘installed in the -upper “floor of 
“> No, 4 -Gobinda : Chan- 

Lane: ‘and >. that shé- 
bait or” shebaits “will reside in 
the said” floor: 


for performance of the daily and perio- 
Gical worship -of :the Idol, the’ perfor- 
-mance of Rashijatra, Doljatra, “: -Jhulan: 
Jatra, Janmashtami ceremonies and also 
for the support and maintenance- of the 
shebait out: of the income of ‘the: ’-re- 
maining ‘tenanted. portions of thè ` said 
two buildings. In: 1935 ‘the widow ‘of 
. Panchu' Gopal was a minor- and _ she 
through  her’-father and next ` friend 
Prosad Das Dey ‘instituted a suit against 
Kalicharan Dey (suit No. 1096 of 1935). 
On July 28, 1936 a-.consent decree was 
passed relevant portions of. ‘which: are 
as’ follows: 
"I. That the plaintift soii be’ ‘paid 
Rs. 20/-: a month ,for ‘her maintenance 
be ae the defendant Kalicharan ` Dey and 
after his death out of his estate, z 


I. That the specific portion iù ‘the 
first floor of- premises. No..4 Gobinda 
‘Sen Lane as fully. shown and describ- 
ed. in the said terms of settlement ` as 
well as in the ‘plan annexed thereto was 
set apart for the exclusive residence” of 
the plaintiff.” 


-. In or about 1938 plaintiff 
attained majority. The har specific 
portion of premises No., 4 - Gobinda 
Chandra Sen Lane is still. ‘in -the ` con- 
trol of the ‘plaintiff. On an applica- 


‘tion -by the plaintiff before. the. Execu- 
tion. Court a consent order. was passed 
on February 23, 1938 to the, éffect that 
the. plaintiff, inter alia, accepted Rupees 
3,600/- and Rs.. 460/- in full - satisfac- 
tion of her claim against. Kalicharan or 
his. estate. for future maintenance and 
costs respectively. On or about. May 
4, 1949 Kalicharan adopted the defen- 
dant Kashinath. On December 20, 1958 
Kalicharan died -leaving himself: surviv- 
ing the defendant Kashinath.-and .the 


Plaintiff, the widow of .the said’. pre-. 


deceased son Panchu Gopal... In - 


July 
1959 the plaintiff has. instituted ‘this 


suit claiming. for a declaration that she 


is also a shebait-of the- said -deity and 
for ` other consequential benefits. of::.-a 


tana NA m om mt oar 
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‘removal. of. the,- 
- Her! 


- from his, office- 


immovable properties.: undek - the deity without 


The deed“ also provides - 


sami . Sree - Girdhariee v. 


the defendant ‘being. the - 


ae my aE 
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shebait -as oided under the Deed of 
endowment.` -She. .even has‘. asked for 
defendant Kashinath. 
counsel,- however, abandoned the 
latter relief, i. e,, removal of Kashinath 
-of shebaitship..: The 
counsel, on. behalf -of the guardian of 


the. matter disposed of without 
adducing any .oral evidence. The. fol- 
lowing: issues have: been framed and 
settled: .. 


K 1..Is the plaintiff a Sebait of the 
Defendant: Deity under -the Deed of 
Trust dated September’ 22; 1884? ; 

"2. Is’ the plaintiffs’ claim as a Se 
bait: for ‘residence and maintenance bar- 
red ‘under . the’ earlier -‘consént decree 
183s aie passed in suit No. -1096 ‘of 


‘Is the | “suit as framed maintain- 
able H ie 
.4:-To what’ relief,’ ‘it. “apy, ‘is the 
plaintiff entitled ?. - . 


: ee Nos. Y and 2: ° 


. Mr. ~ De, on. behalf of the 
plainte, -has -argued that the: plaintiff 
is entitled to“ be a coshebait with Kashi- 
nath ‘inasmuch as under the Hindu Law 
a shebait ‘cannot: create a'new line of 
succession in respect . of. the- shebaitship 
and no alienation of shebaiti right by 
will is ‘permissible as it was done by 
Kalicharan: in favour of Kashinath in 
the present case. Reliance has been 
placed by him: on. Manohar ‘Mukherjee 
v. Bhupendra Nath Mukherjee,” AIR 


.1932 Cal 791 (FB) and also Sankatha 


Pandey v: -Brij Mohan Pandey, AIR 
1958 | All 371 ` (SB). ‘It has also been 
strenuously argued by “him -that she- 
baitship -being an-.inseverable: combina- 


a of an.office and a proprietary. gee 


a ‘special kind: of property which can- 
ee ‘be. transferred - by’ will. . Reference 
has been made by him to “Bameswar 
Bamdev v.: Anath Nath,’ yen 1951 Cal 
490,° the observations of Mr. B. K. 
Mukherjee J. on the Hindu. Law of Re- 
ligious and Charitable Trust (third edi- 
tion). pages 169. 177, 181 and 183, Gos- 
Romanlal- 


jee: Gossami,~ (1888) 16 Ind App 


(144) ` (PC): and. Sm. Angurbala Mallik 


v: Debabrata ‘Mallick, ATR 1951 SC 293 
(296, 299). He -has,. therefore. “requested, 
the court to hold: ‘that the: “plaintiff and 
heirs of - the 
founder are ‘jointly ‘entitled ‘to’ be the 
uaa of. the. said- debattar estate. 


im Mr. Ghosh, however: -on hes 
half of. the - defendant, has’ argued that 
apart .from .the fact that the plaintiff is 
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not an ‘heir of Pulin -and. ‘as such, -is 
not entitled ‘to claim shebaitship - there 
is no absolute bar.“to the ‘transfer of a 
right .of shebaitship- under ‘cértain limi- 
_ tations.’ ‘He has,. ‘therefore,’ . submitted 
that his client. is the ‘sole ‘ishebait under 
the said Deed- of Settlement ‘and. that 
the plaintiff- in’ spite’ of “being an heir 
of Kalicharan‘ ‘cannot’: ‘claim - shebaitship 
along with Kashinath:'. ‘It appears to 
me that there ‘has been: an‘ evolution of 
juridical thought on the subject of she- 
baitship. 


and is’ ' entitled. to’ discharge the “religious, 
spiritual or evén the mundane. duties 
which. .are ‘required: .for the, worship of 
the deity. Although; unlike the law of 
Trust, the. debattar ` ‘estate. is- not. vested 
in- the shebait ` various -principles relat- 
ing to. the law. of. Trust. are applicable 
to the case of. shebaitship: ‘The duties of 
shebaits are. personal and, as, such cannot. 


be delegated. to any other. person, Not. 
only the shebait, is enjoined to, arrange, 


or perform: religious ceremonies ‘or pra- 
ctices but also. he is entitled to -get the 
benefit which the ‘settler . has “provided 
in the Deed of -endowment 
‘Arpannama as ‘secular benéfits’ to: the 
office; of. shebaitship. © As: shebaitship 
involvés religious. duties it -was thought 
that. ordinarily. “right of: shebaitship 
could’-not “be alienated. 
quently, ` however, thought that. if a 
shebait’ duly.. ‘appointed -under the: Deed 


‘of Endowment,: relinquishes. or .surren- - 


ders his right of -shebaitship he can do 
so. provided he. has- transferred. all his 
rights of: shebaitship -to-'the - transferee 


and- also -that he transfers the same in` ` 


favour of all the persons who -are ‘next 
entitled: to. -shebaitship- under- the. Deed 
of ‘Endowment.. But. the courts in India 
have also held that the ‘transfer..of ‘shie 
baiti rights is: valid provided the trans~ 
fer 1s. not. inconsistent. with. the -consent 


of a religious - office in shebaitship and . 


also the. intention of the founder of-the 
trust- A new situation, 
when the Supren Co 
SC 293 (supra). held. that shebait- 
ship is a ed form ‘of . ‘property 
in: Hindu Law. and there is nothing in 
the Hindu Women’s ‘Right + to. Property 
Act, 1937 which prevents the General 
Lawas Succession -to'be applicable -to 
shebaitship as well. . In cértain cases, 
the validity of a. transfer inter-vivos. or 
by will by a:shebait in favour. of some 
or. all- the heirs. of the last ` shebaits 
arose and the learned’ -Judges in- the 
facts .of the’ ‘respective ‘cases came ` to 
conflicting conclusions validating or in- 
validating such transfer. . Juristically. the 
“concept of property” or ownership in- 


. volves’.a- right-of alienation but there. 


‘are special laws relating to transfer. of 


certain. categories ‘of ` ‘property. To illus- 
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Originally:a shebait was con-~ 
sidered to be:only-a manager of a. deity . 


‘or’ the. 


Jt was ‘subse- . 


` ‘stances. In this ` 


like any. 
other’ ihcident of proprietary right, viz. 
transferred 


‘by the 


ALR 
trate, ‘right of franchise is: a..property ` 
which: cannot’ be’ transferred under any 
circumstances; Similarly: copyright .or 


patent - rights can -be transferred 


only 
in’a qualifi 


ed manner... A’ right to sue 


-cannot -be. transferred. but. an actionable 


claim or-a' chose in! “action: can be assign- 
ed .Under-certain limitations:. Shebait- 
ship also Constitutes- ay To kind of . 
property, -transfer of; which. y permis- 
sible -im a, qualified sense. rande of 
a shebaiti right. is invalid ifthe .trans- 
feree. is’ a-person;.who,is incapable: or-‘in- 
competent. to:, ‘discharge: . the religious: 


‘duties. ‘according to: Hindu, Law or, whose 
appointment -as-a shebait is not’ benefi- __ 


cial. to the’ worship of -the deity: Thus, 
the transfer of- shebaitship : might. . be. 
declared valid: if. -it ‘does: riot conflict 
with well: established - principles - of 
Hindu Law. It-is well” settled +now : that 
shebaitship comprises: religious office- 


‘and also some mundane- benefits in the 


form.:of. right’-of residence: in the en- 
dowed: property .or the share- of, puja 


offerings or other benefits.. If .shebait- 
‘ship -would have. been: a religious: office 


only. it: would: not be freely.. alienable. . 
Similarly-; if the shebaitship comprises 
only: material -benefits‘-it-.should not - be 
absolutely inalienable... ‘But shebaitship 
.being -both an...-office and profits: can 


„only. be: described : as. a ,special kind: -of 


property the alienability of which should 
ibe, permissible under. special - circum- 
connection, reference 
may be made to -the observations ` of 
B. K. Mukherjee J. in “his said Treatise 
at. page 1178: : 


6 


“Although shebaiti ` ‘tight -is heritable 
other property, it lacks. thé 


the. capacity of. ‘being: freely 
‘person in whom it) is ‘ vested. 
The reason is that the personal proprie- 
tary interest which ‘the’ Shebait has 
got is ancilliary to and inseparable from 
his ‘duties as a ministrant of the deity, 
and a ‘manager -of its temporalities. As 
the personal interest-cannot be detached ` 
from the duties, the ‘transfer of shebait- 
ship would mean delegation of the duties 
of the transferor which would not only 
be’ contrary to the: express intentions 
öf the founder but : would _- contravene 
the very’ policy ` of law. A transfer of . 
shebaitship or for ‘the matter- of” that 
of- any religious office has: nowhere -been 
countenanced by Hindu Lawyers.” 
“Mukherjee J. horeca, "after dis- 
E r the- general „principles of cases 


- some of- which. were’ cited ee me 


also in conclusion . made 


PA ONDE 


. observation at- page 180: 


ae “Though :: the’. general ` te aden 
laid down in the: cases ‘Tteferred to- above 
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has never been disputed, yet there are 
decisions - of different “High Courts .in 
India, in which the rule against aliena- 
tion. of shebaiti right has. been relaxed 
to some extent by reason of certain spe- 
cial circumstances. These circumstances 
may be conveniently grouped under 
three heads: (1) Where the transfer is 
not for any pecuniary benefit, and the 
transferee is the next heir of the. trans- 
feror or stands-in the line of succession 
of Shebaits and suffers from no disqua- 
lification. regarding the performance of 
the duties. (2). When the transfer is 
made in the interests of the deity it- 
self and to meet some pressing neces- 
sity. (3) When a valid custom is prov- 
ed sanctioning alienation of shebaiti 
right within a limited circle of purcha- 
sers, who are actual or potential She- 
baits of the deity or otherwise connect- 
ed with the family.” 


Mukherjee J. has elaborately dis- 
cussed large number of cases at -pages 
181 to 187 and came to- the conclusion 
that within certain limits alienation ` of 
shebaitship is permissible: -Reference 
may be made to the observation of the 
learned Judge at page 183 in the fol- 
lowing manner: 


“Strictly speaking, there is no spe- 
cific authority of- the Calcutta High 
Court, where apart from any custom,’ a 
transfer of Shebaitship to one in the 
line of Shebait has been held to be 
valid. Of course when the transferee 
is the sole and immediate heir of the 
transferor, the transfer can be’ looked 
upon as a surrender of the office- in 
favour of the next heir, and’ such. sur- 
render does not offend- either” against 
the presumed intentions of the founder 
or the general policy- of Hindu Law. A 
shebait like a trustee cannot delegate 
his duties’ to another person,- but he is 
not bound to accept- his office, ahd if 
he renounces his” duties which’ he al- 
ways can, then even’ if the renuncia- 
tion be in the form of a transfer in 
favour of the next heir, it -can be held 
valid in law, This-is the view of 
Madras High Court, and this is exact- 
ly the view taken by Mr. Justice’ Page 
in Nagendra Nath v. Rabindra (vide 
Narayana v. Ranga, (1892) ILR 15 Mad 
183) Muthu .Kumaraswami v. Subbaraya, 
AIR 1931 Mad 505 and Nagendra ‘Nath 
y. Rabindra Nath, ILR 53 Cal 132. = 
(AIR 1926 Cal 490). A transfer by one 
Shebait to the remaining Shebaits may 
also be justified on' the same- principle. 
A transfer by one of the Shebaits of 
his. rights in favour of.the grantor can 
scarcely be‘ supported and has been ex- 
pressly held to be invalid in a Bombay 
ease, (Raghunath: v. Purnanand, ILR 47 
Bom 529 = (AIR 1923 Bom 358). It 
has been pointed out by the learned 
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Judges in that case, that if any one of 
the Shebaits intends to get rid of his 
duties,'the proper thing for him to do 
would be to’ surrender his office in 
favour. -of the remaining shebaits, When 
the transfer is in- favour of the remain- 
ing Shebaits, or the sole and immediate 
heir of. the transferor, it can safely be 
said that no policy of Hindu Law is 
likely to be affected, nor can such 
transaction be held to be against the 
presumed intentions of the founder. 
Within these limits therefore the alie- 
nation of a’ religious office can be legal- 
ly permitted. It -goes without saying 
that whatever the form of transfer 
may be, it cannot be by will, for noth- 
ing which the Shebait has, can pass by 
his will „which operates only at his 
death, (Rajeshwar v. Gopeshwar, (1908) 
ILR 35 Cal 226).” 


5. But Rajeswari’s case relied 
upon by Mukherjee J. did not contem- 
plate cases where Shebaitship is not 
vested in the’ heirs of the founder. The 
ease, however, accepts the proposition 
that alienation of a Shebaiti right in- 
ter vivos may be justified under special 
circumstances. Mr. Mukherjee has dis- 
cussed the nature of .shebaitship in the 
wellknown case, AIR 1951 SC 293 (supra). 
In that: case the dispute between the 
parties was whether the plaintiff ap- 
pellant the second wife of one Mritun- 
joy Mullick has a right to act as she- 
bait of an idol founded by Mritunioy 
and his mother, either solely or joint- 
ly. with ‘the defendant, her step ` son. 
There Mritunjoy and his adoptive mo- 
ther Nityasundari jointly dedicated cer- 
tain Calcutta properties ‘to a deity. The 
relevant portion in the Deed of En- 
dowment regarding devolution of she- 
baitship reads as follows:— . 


- . “That the said Sm.. Nitto Sundari 
Dassi doth hereby constitute. and- ap- 
point’ herself the Shebait of the said 
Thakur for and -during the term of her 
natural life and doth hereby. declare 
that after her death her son. the said 
Mritunjoy Mullick shall become the 
Shebait of the said Thakur & after his 
death ‘his . wife Sm. Kiranbala Dassi 
and after her death the heirs of the 
said Mritunjoy Mullick shall be and act 
as -the Shebait or Shebaits of the said 
Thakur .and’ she doth hereby declare 
him or them such shebait or Shebaits 
accordingly & doth hereby direct and 
declare that the daily worship and 
‘other. periodical festivals & ceremonies 
of the said Thakur should be perform- 
ed by such. Shebait. or Shebaits, Pro- 
vided, -however, that in case the said 
Mritunjoy Mullick shall happen to die 
without any issue or without giving 
any authority to his wife him surviv- 
ing, to adopt, then in such case it shall 
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be competent for the- -said '`Mrityunjoy 
Mullick -to appoint by will or otherwise 
a Shebait: who would act as such after 
- the death of his said’. wife as 
but in’ case -the Mritunjoy Mullick shall 
happen to die without any ‘issue: the 
shebaitship ` of.“ the said : Thakur -after 
_ the death of his wife’ shall devolve up- 
on bis. heirs ‘under the. Hindu. Law.” 


' Admittedly ` Nityasundari Acted oe 


Shebait : till her ‘death ‘and ‘after her 
death “Mritunjoy became ‘the _ shebait. 
The first- wife of: Mritunjoy died leav- 
ing ‘the defendant Debabrota.- After ‘the 
death -of the first wife Mritunioy -marri- 
ed Angurbala and’ within ` 
after: their - ‘marriage © Mritunjoy died. 
The suit was’ filed in’ the: -Original Side 
of Calcutta - High * ‘Court ` and she prayed 
for a declaration that she -was-the sole 
shebait. of the deity - under the terms’ of 


the indenture or in the’ alternative was 


‘entitled to the, shebaitship -jointly -with 


her-step son, she. being .a:ico-heir of her 
step son sunder the -provisions of . the- 


- Hindu Women’s: ae -to, Property ‘Act. 
oy Mukherjea,, J has: Stated, at page 
296;. ~. i 


“In the ncen in re shebaiti both, 


the elements- of .office and ‘property, 
duties... and. personal interest, are .mix 


up -and:: ; blended ; togethers.. .. and 
. one of sthe. ` elements: eannot ‘be detach: 
ed. .from ‘other. ‘It. is: the’ presence 


_ of* this Sarona” or. beneficial interest 


‘>in the endowed: propérty : which’ invests. 


shébaitship-:with the character: of* pro- 


‘prietary rights and attaches to it the legal 


incidents of property 


x E 
aesasosoo ` oooncoo ..-'weo 


: Unless, “therefore, ` the: "tunder, has 


‘disposed: of the sheébaitship ™ in“. 

particular’ mannér . “and this, “right of dis. 
position : is inherent | in the- ‘founder .or 
“except . 


baitship - like : any.. other. species of heri- 
table property: follows the- line Bb dn- 
heritance- from’ the. founder.” ; 


in OE aiot that cai and on te 


‘construction of, the” Deed “of Endowment 


‘Mukherjee, -J. ‘came 7 to ~“the conclusion 
‘that. the .stepmother > sand her step 
‘being. the ‘heirs: of: “Mritunjoy’ are ` -the 
. joint, shebaits in réspect. of the- Debottar 
estate. The important ` point” in ee 
said .decision ‘is®'that ‘shebaitship ~ 


other properties, is 'also““a property” in 
the general sense ‘and: that'the general , & 
‘succes-- - 


law of ‘succession’ governs: also" 


sion to shébaitship -às well, “The “result 
> of the said appéal-‘went’-in” favour” of . 


. ‘joint shebaitship - because there’ the Deed 


was construed” in favour. ‘of the widow i 


~of- Mritunjoy ‘inasmuch - as’ : Mritunjoy 
was one of the' founders ` ‘of ‘the Deed 
_ and ‘that- 
on` the death ‘of Mritunioy.* But diff- 


erent consequences‘ must: follow “where 
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“aforesaid . 


‘decisions’ on the’ character of the . 
baiti ‘right and. also ? its “alienability' may 
‘now be discussed. ' 


‘atnalgam: of 
_ performance of some: ‘religious or spiri- 


ve ` months’ - 


eae aS - expressed 


. whet’ “Usage or’ custom of- à 
different nature. is proved to exist. she-- 


pleat V.: 
the line - of” ‘succession ‘opened: 


A-LE: 
the line- of succession is specifically pro- 
vided :in ` the deed of endowment ' “by 
the founder who: puts an énd to the 
line`of succession at a particular point, 
where the ‘founder - intends” “to. ave the 
line’. -exhausted, : ma. 

- ' @& <The > -conspectiis ‘ of sarioa 
she- 


- On ‘the question of 
the nature- of ‘shebaitiright,* it is well 
settled now that Shebaiti- “right is" dn] . 
office which enjoins the 










the | ‘concept ‘of “property” in its appli- 
cation: tothe office of. à shebait jis. to 
be” understood not in ‘its’ ordinary ` ‘or 
unqualified : sense: ‘Shebaitship thus 
a property: of a very ' special - “nature, a 
Reference may be made’ ‘to, AIR -~ "1933 

Cal 791 - (supra); Bhabatarini -Debi v. 
Ashalata Debi, (1943) 70. Ind; App 57-5. 
(AIR:1943 PC 89); Pran -Krishna Das 


‘y, Controller: of ‘Estate. Duty, -West- Ben: 


pie AIR 1968 -Cal 496; AIR, 1951: SC; 293; 


cone ‘Hindu Religion, Endow- 
te Shri . Lakshmindra Thirtha 
AIR. 195} 


Swamiar AIR 1954 sc -282; 


ee Cal ae (supra). 


Further, the ‘intention ot ‘the 
‘isin’ the deed, : of. 
endowment, if any,+is the.. “primary - -con+ ` 


- sideration‘ for. determination :of: the claim 


for, shebaitship of-a particular. person. 
The founder might-prescribe-a perpetu 
al or a hereditary. line of succession of ` 
shebaitship..so that- the’ ;religious -or..spi- . 
ritual duties might, be ‘performed. by per- | 


y sons. who. are included in. such- line: of 7 


succession.: But. at: the.. : same, time` 
shebaitship.. „might. “also confer. some: Sa 


‘gonal: benefits dike the. ‘Hight of residence, 
right of recelying income or. other. bene- i 


fits -oyt -of a debattar. property,. like 
the right:-to. enjoy. the. balance sum of 
the offerings to the- idol. -Thus_in most 
cases some, mundane. interests are also 


“involved -in; the office; of shebaitship... It 


is therefore necessary’ to determine ae j 
scope and extent, of- the. alienability . of ; 
the- shebaitship. sig 

- 8. :- On the question - of- Transtek of . 
a ~ shebaiti right: the learned judges.: in 
the past ‘have ‘expressed ‘different views . 
on. the ‘matter: which. may ‘be enumerats 
ed as, follows: - 77 
(a) A shebaiti’ “it caniot: be testis 
ferred. inasmuch." as": such ' transfer 
would `: ‘mean delegation » BE: the duties -of 
the - “délegated- authority and ag such, 
contrary to ‘public. policy: -vidé -Rajah 
Ravi, Vurmah; £1876) £ md 


6 (PC): 
‘(b) A- shebait: is not! bound to’ Sécent 
his office and he’ can transfer his right 
to‘'the shebaitship in favour. of- his next 


App :7 
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heir by 


way of “renunciation”,”; "sur 
render”, “resignation” ‘or. 


“abdication” of 


his, entire interest: vide .ILR, 53. Cal 132 ` 


om oe :Cal 490)... Panchanan 
f Surendra ` ‘Nath, - ` ÅIR 1930 
Cal. 180. ad. _ATR.-1951.,Cal“490  (supra).:: 

eA shebaiil right: ican: ‘Be trans; 


„there. is a valid “and:reasonable’ si 
custom :, allowing -such transfer: vide. . 


Mahamaya- v. Haridas ILR 42- Cal 455 


= (AIR 1915. Cal- 161- (2). ); Hemanta Ku-. . 
mar vV.. ‘Prafulla- ‘Kumar; AR 1957 ae 


685. ie R tin 


(a) Acaldbelt sieht. can be team 
to -a` person in. line of succession 
who is not’ otherwise disqualified or un-. 


fit‘ to-.perform the ‘religious or - spiritual 


duties: vide. : "The Official’ Receiver: v., 
272: Jogmaya „Dasal,“ (1846) :50 Cal WN 


“Pe 


(e) “Alienation - ‘of, the: ofico of he 
bait inter ‘vivos in favour’ of ' 
connected member of’ the’ “family = . who 
seems to have’ more interest in the” wor- 
ship of the deity ` and without any idea 
of ‘personal ‘gain is valid: ‘Nirod “Mohini 


Dass Vs. Shibadas Pal, (1909) . ILR 36. ‘Cal ` 
oa ` shebaiti right ‘for 


975. 

fn D Sale: 

valuable considération’ {si invalid “unless 
such sale ‘was’ made in’. favour “of all 
the . immediate:* ‘successor’ shebaits + vide 
Sitaram- Bhat V. orem -Ganésh, - (1889) 
6 Bom H.-C: -250. "The transfer: in 
the ie was Hei be yall also AR 
~ the ground of custom: _ 

ferred: by gift inter’ vivos on tht penr of 
m doctrine of necessity of benefit * ‘of 
eity 
(1908), "TLR “35 Cal 226,-The decision’.was 
also . justified on. ‘the special | circtimstan- 
ces iri that case following “Khetter 


Chunder. Ghose Vv. Haridas. “Bundopadhya i aden has.: ‘appointed. his wife for her 


‘lifetime, - 
. hary - ‘and: soafter his death his: heirs, 


` (1890) ILR 17 Cal. 557. 
(h) The “transfer a a- shebatti “right 
been h eld yalid. iñ law 


Mäncháram `“. yv., gra 
(1882) ILR. 6 Bom 298., Ta ets LAE 
~% In my.: ‘yiew,- as 


Law. Shebaitship, being _ 


‘Jit is mot, alienable,.-under..:any ` cire 


be ‘set out as follows: 


see 


a) “The: transfer`of a.. sheba righi : 


is: -pefmissible if > such transfer ‘is not 
contrary::to:cthe: ‘intentions -of the foun- 


- |der as-expressed in.the:Deed of- 2En- 


dowment unless.‘an.-ancient -or- reasona- 
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idol or the:deity or for imperious: neces- 


a’: closely - 


. the said: Kassi Nauth. Dey.- hereby, 

point, ‘his . „ROD ; Poolin Behari Dey to be 
. the -sabait’: 
_ Ishwar: Sreedhur Jew :Thakoor and -from 


only: vide, Rajeshwar v. .Gopeshwar, -- 


‘of a “possible. successor. 


. generation..- 


- baitship, `> 
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ble custom or wsage’ has . been follow- 


ed: to the contrary... +; prea 
-a (b) Where there. is: i 







Deed- of- Endowment <a” particùlar-. ‘she-l. 
bait: -cannot ichange - ‘the. line of succes- 


rights -in favour of ‘the: succeeding. she- 
bait vor ‘shebaits:: during -his lifetime; © 
-(c) :A-transfer ofa :shebaiti right i 
AA permissible -for the- benefit -of the 
ces, =. 


sity ’ under special 
10.: - ; ‘Applying the. Baid © aioi 


š to ‘the: facts of the: present. case I hold 
: that“ -Kalicharan Dey has lawfully trans- 


ferred, -his ‘ shebaiti- -right ‘by the will 
dated- November ~ ‘OT: 1958" whereby . he 


- appointed the’ defendant, as’ the ‘sole she- 
_bait_after. his’ death. -Ini my view there 


are good. réasons for’ the same. The 
relevant ‘portions of the Deed of En- 
dowment’ read as.. follows: . | : 

: the said - Kassi- Nauth ‘Dey 
(doth). ‘hereby appoint . -his wife the said 
Sreemutty Jhanobee;. Monee Dass ae 
be the .sole.sabait of the said Idol 





pa ‘Iswar - Sreedhar | Jew Thakoor and 


to.. perform. in the daily and periodical 


-worship-,on., the said Idol. -and «to per- 


form. thè, “several poojahs; - hereinbefore 
mentioned . and from and after. her. death 
ape 


“ofthe. said’: Idol Sree Sree 


‘and - ‘after. --his’ .death ; the,- said - Kassi 


`Nauth Dey hereby appoints the~heirs of 


the said -Poolin,. Behary Dey to be the 
joint sabaits of the said. Idol... wanes i 
~Thus;. under. the: said : Deed. the 


: after her -death - Poolin-.Be- . 
The -founder* has not stated. that. 


geod 
the. death of :*Poolin -.Behary. his: `. 
heirs -. “be the succeeding shebaite, 


’ ‘Nor SE he stated ‘that ‘after: the death 
istated . ‘above; i 
shebaitship comprises a. “distinctive cate 
gory of property, the -transfer, of which. 
is permissible < unless such- :transfer is- 
repugnant, to--the . principles. of -Hindu -į 
of, office: and property. {t ‘will not. be: 
correct. to say thatit- is- absolutely - al- 
enable .like-.any other; property:. or that’ 
um- 

stances. The: ‘general: limitations -under- 
which such transfer is: permissible: may, 


of .Poolin: the -heirs >of: -Poolin and’ there- 
after their heirs, from generation . to- 
"The? language of the. said 
Deed shows that ‘the founder ae ex-: 


pressed’: : iwa; -desire:- that ` + the 
death: ` -of . ae > wife ` and. o rola 
the - heirsi - Poolin: will be- the 


shebaits. ani -husband „died. in 
1933: aùd` Poolin died: long: before, Thus 
after the. death: of -Poolin, Kalicharan 
Dey ‘being.the only : son -óf ‘Poolin: became’ 
the. -sole .shebait. -If, during. his+~.she-' 
Kalicharan Dey would,.-not' 
have disposed of his shebaiti right by. 


. will: the..plaintiff.. being an-sheir of the - 
_fotinder, - would have..a claim’ in 







she- 
baitship, vide; (1888) “16 -Ind . App-.:137 
(PC). :--But: in. thé. present: case- Kalicha 
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‘This adopted son. Kashinath“ Dey and 
obtained a probate of the same. ..Thus, 
. |the direction -of the: founder as.to‘- the 
line of succession. exhausted itself -as 
Jsoon as Kalicharan Dey disposed. of : the 
totality of his. ‘rights “as” .shebait. by. will: 
|The. . settlor - here’: did ~ not - pre-. 
‘scribe -`ar eS OF. : hereditary. 
line © ‘of: ..shebaitship, 
_jtrary,..-the .testator. | has: "prescribed: ‘a 

line’.of. succession. for. the devolution of 
shebaitship: only upto:'a point: and not 
beyond. it. 
sion reliance may .be placed on, (1943) 
70. Ind: App 570. = AIR. 1943 . PC: -89 
Chokalinga ‘Sethravayar vV Arumanaya- 


‘kam, AIR~1969 SC’ 569. ‘Inthe’ present. 


case ` the ~ plaintiff, in. ‘paragraph 9. 

the plaint. has claimed . shebaitship ` = 
Kalicharan -Dey’s heir. “It is not - 
‘case that..as heir -of Kalicharan Dey shë 
has also ‘become the heir of founder or 
of.. Poolin' Behary. ‘Dey: As stated ear: 
lier if there ‘is’ no “perpetual, or’ heredi: 
‘tary line of ‘suécession to shebditship, 
‘after ‘the’ death of’ the last shebait,. the 
heirs of the founder: of the: settlement 
. should Leh appointed: shébait. ‘But in a 
case where there is no perpetual or 
-hereditary ‘line* 
“shebaitship’ “has devolved ‘on’ ` a~; : parti- 
- cular person: according to ‘the: Deed of 
’ Endowment. his succegsor- should . be -ap- 


pointed- from -amõng--the heirs of ` thée- maul. 


founder ‘unless ‘shebaitship has“ been, dis- 
. posed - of: ‘by: ~ »the last: shebait.- In my 


` opinion; ‘in the’ present ‘case there is ‘no. 


perpetual or ‘hereditary’: line- óf succes- 
“sion préscribed by ‘the settlor.. It ~is 
well: settled that’ in: construing a will 
thë intention of thé’ testator.is the pri- 
mary consideration If Kashinath 
. the founder or ‘the: settlor. wanted: that 
all. his- heirs would. be- entitled tọ‘: -bè 
shébait..he , would -have. statëd so: inr the 
Deed. of :Settlemient..:. According..to him 
after his-death his "widow. would be :the 
shebait ~ 
his--son: for:* his lifetime and after å 


death of .his son:the: heirs of the face 


`. |Kalicháran Dey‘‘ admittedly. became ’ the 
{sole shebait of the.,Endowment after 


the death -of -his grandmother Sm: : Jha- ` 


noobi Monji.-Dassi and his“father. Pulin 


Behary. and ‘therefore: the plaintiff.'and- 


Kalicharan’s : adopted son, the :defendant, 
after Kalicharan’s.death should-have been 


.jordinarily appointed as’. the~ joint -. shée-- 


baits as. -heirs of the founder. ` Bút.. as 
_|Kalicharan. -Dey has -already Paie e of 

his  shebaiti right -by ‘will «the. plaintiff 
cannot -claim shebaiti TERRE along «. - with 
K againaih: i 


i “ Be OF 


Spe IL As > aoc above, ' 
are conflicting _ views -as - 
of the -transfér of chebalt er by: will. I 
:. however,’ Inclinéd ‘to accept .: the 


‘Sovabati Dasal v. Kashi Nath, (Masud-J.) 
„Tan has executed a-.will in favour of, 


On.. .the con: 


In. seo -of .such. conclux. 


‘should: not: be: any - limitation: 


hér 


of” succession and ~the ` 


fide ‘of. 5. R.D 


“Dey 7 


‘the 


to .the . validity . 


ALR. 
view that .a shebaiti right can be- trans- 
ferred | ‘by will according ‘to: “the r 











„it cannot be absolutely,“ alienable 
‘all othèr “properties. inasmuch as it 
is. an office “enjoining `` certain ‘religious 
and -spiritual ‘duties to - perform.” Simi- 
larly. as there is an ‘elemnént of: property 
also in“ the great OF: shebaiti” - right 


an 'express-:prohibition in 
the.. Deed. of. religious . endowment, ‘there}: 
of -the 
power of-a shebait. to:.transfer his she- 
baiti -right by.-gift or’ by -wil Reli-+ 
ance .may .. be placed .on 41982). ILR.. 6 
Bom 298 (Supra); The principles laid. 


‘down .in the. said erie case .have 


also . been extended. (1909) ILR -36 


‘Cal 975 (Supra) and was in (1946) .50. 


Cal WN. 272 (Supra) and ‘Banku B. Das 
v. Kasinath Das, ‘AIR 1963- Cal 85 and 
AIR .71968 .Cal 496., In this .connection - 


- reference. .may- also. ‘be made ‘to Ganesh 


Chunder ‘Dhir v. ; ` Dhur, 63 
Ind Appi. 448.. = JA 1936 . PC - 318); 
Nirmal . Ch.. Baneriée : . Jyoti. .Prasad 
Banerjee, 42.. Cal ° WN- 1138 =, (AIR 


1938 Cal 709) and. Ramprasanna Hama- 
nuj.. Das- v.. -Sudarsan . Ramanuj” Das, 
AIR..1961 Orissa ` 137; Bhagaban’ Rama- 
„Das v. . Roġhununduņ :Ramanauj 
"(1895)" 22 Ind, App 94- (PC), where 
the various. . courts, proceeded’ ,on. the 
basis “thats, a. shebaiti’ “right -can_ be 
transferred by nae . 


Page o> Mp, ‘pants -nelled: hipon" tie 
asgupta, J:;-in' AIR 
4951: Cal’ 490° ‘(Supra) where: the. learn- 
ed‘ Judge after’. tion .of ‘various 
decisidns on the.“ point has’, ; expressed 
his . view that _a:! shebait cannot: _ trans- 
fer: his ‘shebaiti right ` unless there: is a. 


a 


..completé ` renunciation of. his; right in 
‘during. her: lifetime; icone’ : 


favour ;'of “all” ‘the~ successor shebaits. 


In my' view the’. learned. Jüdge - madé 


‘the said observation ‘with ° ‘reference - to 
the: facts: 


and ‘circumistadces of ` that. 

. There the’ testator ‘died -leaving ‘a'‘ 
will: in “which--‘he ~ had’: - provided a 
‘devolution ‘of - the. “ghebaitship.: ! 
a! décree -of thé court“ the destuidants 
of ‘the’ testator’s brothers“. were declar-, 
ed shebaits. ‘One’ ‘of... the- ‘ahebaits - died: 
transferring his’: 1/7 . share” of ‘his © she- 
baiti ‘right “to -ancther’ shebaiti: who: ‘as 


ait 


a’ result ofthe transfer: Rot 2/7th ‘share’ 


int the - shëbaiti: ‘right: : The. 
ardse - whether: -this ~“ghebait- 
holding’ 2/ 


‘question’ 
- Whig © -was 
7th share’:could tranéfer‘-1/7th: 


-to’ his -Son!and. reserve .1/7th for/. him- 


self. -Thus ‘the shebaiti. right. .accord- 
ing “to. ‘Dasgupta,’ J., is: hot ` severable., 
Further the- learned ` judge:- has: alsa. 
held:in the facts+of. ‘that...case that the 


1972. 
said transfer by the father to.’ his. son 


only forthe -purpose of: eligibility of.- 


the son to be the secretary of a board 
of shebaits .was.;not: made;.bona- fide. 
The learned: Judge, ït may, -be - 
here, followed the reasonings of Page; J; 
in TLR 53 Cal 132 = (AIR. -1926. Cal 


490) (Supra). and. also Rankin, J. in AIR. 


. 1930 Cal 180 (Supra). But it appears 
to me ‘that- those’ earlier decisions- were 
based’ ‘upon “the ‘concept ~ that ‘shebaiti 
office was: tore ° ‘a re 
a peaperty: In“ fact it” was, -` the 
first. time expressly laid down. in “AIR 
1932 Cal 791 ` (FB). (Supra) ‘that’ shebaiti 
right’ is ‘substantiall 


for 


this principle” was ' consistently ' followed 


by the Privy ` Council and . -Supreme S 
Court in 70 Ind App 57 = {AIR 1943 | 


PC’ 89) (Supra) and AIR 1951.SC 293 
(Supra) respectively. It, may be ‘added 


here that ‘the personal: ‘interest of a- 
shebait: apart’ from his religious’ duties: 


has. also -been faintly referred- to by 
the Judicial Committee in Péary. ‘Mohan 
Mukherjee: v. Monohar Mukherjee, ILR 
48. Cal 1019 == AIR 1922- PC 20% | 


13. «De also has ralica: upon. 


a ' decision ae (1908) ILR 35 Cal.--226 
(Supra) -where it- was . decided: that. -a 


shebaiti - right ,can be’: transferred -by a. 


Deéd: inter -vivos but not. by-.a “will: . In 
the said. decision the learned.: “Judges 
disagreed nee the principles. laid: down 
in. (1882y' ILR 6 Bom: 298- (Supra).: In 
my view ‘this decision - y was based 
upon the’ earlier..coricept that the shé- 


_ baiti right. is. ʻa ‘ personal” Sight involve: 


ing. certain religious and spiritual’ duties 
and: .a. certain personal benefit. attach- 
ed to the. office of shebaitship. Em- 
phasis was not made on. the--:property 
aspect .of -the: concept.-of. shebaitship. 
But it may:be added here- that .evéen in 
this: decision the’ learned -Judges “also 
added that the transfer . ofa -shebaitt 
right by a.gift inter vivos:'is permissible 
under special circumstances, Although 
the present case is. not a-case of: trans-~ 
bape oo vivos, in. my view, there are 
: circumstances in. this = 
hich would : justify --the . walidity: | 
the will. ‘executed: by . Kalicharan Dey 
in’ favour of the defendant: E 


(a) The mode’ of- devolution - of she- 
baiiship in the Deed 
does not' show that the settlor intend- 
ed to have a perpetual’ or hereditary 
line of ‘succession. The “settlor speci- 
fically appointed: his - ‘widow © for “her 
lifetime: and after her death to his son 
Poolin and after the death 
to his heirs; | As discussed above the 
line of succession for . the; devolution 


of. shebaitship. ‘was exhausted when: Poo- f 


lin’s heirs. > Kalicharan. Dey- - was- ap- 
pointed the sole “shebait. If,. of: course, 
Kalicharan Dey would not:. have: trans- 





f . *Sovabatt - ‘Dassi ¥ . -Kashi Nath (Masud J. y 


added E: 


- plaintiff~ 
ious office -than 


y of property «and - 


‘residence but 


-of : Endowment - 


‘of Poolin. 


` [Prs; 12-13] -i Cal. 103 


_ ferred + his-. ‘shebaitship “by” will+ the 


plaintiff -.could ‘have legitimately. claim- 
ed.as the- heit of the -foundeér. . But 


admittedly ‘Kalicharan : Dey « was - the 
‘sole: shebait 'ùnder`the. Deed -of Endow- 


ment. ` g the:-lifetime of Kalicha- 
ran Dey: adoittediy ` ‘the : plaintiff did 
not claim’. shebaitship ‘at .-all. It was 
only after: the’ death of Kalicharan the 
.Claimed: her’. shebaiti right. 
The adoption... of Kashinath: Dev‘. has 
not been challenged. ° Kashinath — Dey 
rei admittedly ‘obtained the: probate of 
‘will of Kalicharan Dey. The line 
es succession having: been prescribed 
upto Poolin’s~ heir; Kalicharan, there 
‘was..no:. limitation: on: his -power to 
transfer : ‘by: will es -shebaiti- right. 
-` (B) Further - it ` appears from the 
fact of- this’: apa nar the plaintiff ‘in- 
stituted a ‘suit (suit No. 1096 of 1935) 
against Kalicharan Dey for maintenance 
and on -July 28, 1936 by a consent de- 
cree the plaintiff - agreed . to accept. Rs. 
20/- per ‘month as _ -maintenance from 
Kalicharan . Dey. ` By- the said decree 


‘a. specific ; portion .of premises No. 4 


Gobinda’ Sen ‘Lane .was reserved for 
her exclusive residence. Again on- Feb- 
ruary 4, 1938 :-another:. consent : order 
was passed . in an execution. application 


in the said: suit. whereby the plaintiff 


accepted :a consolidated sum -of Rupees 
3,600/- in full satisfaction-.of her claim 


‘for eret ‘against the said Kali- 


charan Dey’ or;his estate. In fact by 
the consent decree dated July 28, -1936 
and. the consent order dated. February 
4, 1938 sums of. Rs. 1,000/- Rs. 
460/- respectively were directed a be 
paid. to the plaintiff., as „her settled 
costs. It is trué that ‘the’ said consent 
decree ‘has been ‘qualified with ‘the 
‘words “without, prejudice of. -the plain- 
tiffs right”. but the fact remains that 
the plaintiff not only got. ‘the. ‘right of 
‘also “obtained ‘a decree 
for . maintenance. The consent order 
dated February 4, 1938 however has 
not been similarly - qualified. It is sig- 
nificant. that, although the plaintiff has 
been- given thé right’ of- residence in 
the endowed property, she has.not been 
residing there. .: The; various proceed- 
ings ‘between. the plaintiff, on the. one. 
hand,..and: the Kalicharan Dey or Kashi- 


- nath Dey” on the other, show that the 


relationship.” between. them was.’ not 


‘normal. and on- account of the strained 


relationship. between the plaintiff and 
the defendant ‘the pérformance. of - the 
Poojah. of the Thakoor may not be 
properly done. : Thus even for. the 
benefit of the deity - the : transfer of 
the Shebaiti right: by -the will of: Kali- 
charan. càn also. be.: -justified. . -© 


| to Further“ as ` stated: DE the 
right of maintenance and: the right of 


’ tion cannot 
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residence of ithe widow-:.have been ful- 
ly covered by, the previous: orders’: of 
the court... In fact in the said consent 
orders she has ‘to < accept: -the 
sum of Rs, -3,600/- -in«‘full . satisfaction 
of her’ right :of maintenance. It is. true 
-~ that the ‘said. tight -of - pil enante has 

his estate but in the- mane case , . the 


Deed of -Endowment also. -provides ~. for - 
. the maintenance: to'a, tshebait....It . ap? 


pears to mhe -that as... by “consent, her 
right of: ‘maintenance jand: right.-of. Fesi- 
derce has-been fully! provided’ for, she 
- cannot: be allowed -. to --get- maaie nance 
again which swill | ‘be ¿-payablë - “the - 
plaintiff; as : a? consequential ~ ‘benefit, if 
she is- appointed’zas: a ‘¢o-sheb alte 2. 
: 14, In .the _ premises, <: the * issues 
Nos, ` I and 2: should. ‘Bes Vanswered -in 
the negative.: Ea 
' Issue No. ee: 

oe | See dna 
defendant; Me argued ` ihat. by : the 
- Consent decree dated jJuly- 28. 1936 and 
the consent order’“dated’ ‘February’: 4, 
1938 ‘the -plaintiff in full: cer yar of . 
her legal rights was:;allowed. the- right 
of ` residence “and the ‘eurn of Rs. 3,600/- 
-towards.. maintenancé,’ sthe’ ‘present: suit 
. Is: not. ‘maintainable: - ‘But’ - this” contèn- 
‘be’ accepted : R as 
the ‘said “consent, ` -dẹcrée -has “ been . spe- 
cifically -qualified -- ‘by ` the following . 
. statement “without ` ‘prejudice -’ 





. LA 





: titled tọ tpon ‘the’ a le T the defen- 


- dant”. “In “the pr sS ‘is 
answered in the ee gos ie 


Issue. No. AE. 


“"46.° `- The platit? D a entitled’ 
to any: relief ‘and, as Buch,’ the suit. is - 
dismissed: . 


The. :costs _‘of the’. parties 
and the’ ‘costs. “of guardian-ad-litem . will 
come ‘out. of the estate: ` The . costs “of 
the’ -fuardian- ad-litern | will come at, -the 


first" „instança“ a 
; -Sult ` dismissed, 


gh, Mendieta SEZ 
; eh 
A 


f AW. 1972.. CALCUTTA. 104 W. ‘59 © “20 
: "5. K CHAKRAVARTI. J, :> 

~ Smt. Luxmi: Devi and others: ’ Peti- 

x floners Ve  Akul. Mahato,: „Opposite Party: 

“C. R. “No. 999 ‘of | ‘1971 “D/- 3 1-9-1971. 


we Tenancy. Laws = W. B.: -Land ` Be 
forms ` Act ao of. 1958), ‘Section . 21 -— 
Bar of. jurisdiction :of`-Civil. Court: 
Where: the Civil Court: of certain” place 
had jurisdiction .to- entertain a suit a 
the time, the':same. wee instituted: 
during the: pendency of the suit’ the 
- Act depriving: the, Civil : Court of vits 
. Jurisdiction was- extended- = that-: place, 
the Court. will continue.. to : have : that 


`. KO/KO/F6S0/TI/¥PB/SSG © O T5 


So mt 








claimed : -against ..Kalicharan: and: 


s . A 
2 Fe lee 


= behalt of thé 


to-"- the- 
` . plaintiff’s “right which’ ‘she may been 


AER 


Jurisdiction in Po of: the’ suit. X- 
Bef: — Civil P.. C. : (1908), Section 9). : 
= | odt (Para: 3) 


: Miss No . Chaturvedi, i nioi 'Peti- 
timers: R ~ Mahato; for. ‘<Ponosite 
Party. 

ORDER JAn Tna “point 
arises for © “determination ‘in this Rule 


Obtained by . the. plaintiffs... “On. the. 15th 
of April; 71965 the ` petitioners". ‘filed (a 
suit. against the. :opposite _ party.: for re-. 
: covery, of „a. -Sum of. Rs.“ "176/- as. the 
bhag ` produce din. their 
share from, the: opposite party- ‘who iwas 
alleged. to, be their, bargadar ` in.. respect 
of the. ‘Jand’ in. ‘question in, the court of 


" is , sum ” tñcluded 
by., way ‘of interest, - It is’ an 
admitted position’ that .at “the time the 
suit” was ‘instituted: the, West Bengal. 
Land Reforms Act was. hot.. extended 
to` Purulia., -Duriùg . thè pendency ‘of 
the- suit,. by “Notifications dated . ‘the: 24th 
June 1967. : -the .Governor was pleased 
to appoint the 30th June: “1967: -as ` the 
date with effect : from which’ the. West 
- Bengal Land.. ; Reforms ` Act, 1955. was 
to ‘extend to the’ transferred territories 
including: ` Purulia;’ - By: An Notifi- 
cation “bearing "the Gg and 
published. on the! same 
the Governor-‘was'’ ple 
the -“1st' day: of July, 1967 as the. on 
on‘ which “Section! 2, Section: 3x- Sectioù 
16, Section 17. (excepting sub-section ` (3) 
thereof), Section:;:18, Section 18-A, -Sec- 
tion 19, Section: 19-A, Séction* 19-B, Sece 
tión 20, Section. 21, Section 57,: Section 
58, Section : 59 (so far as it relates to 
clause ` (7), thereof), _ Section’: 60 Shall. 
come into: force. in:all the areas trans: 
ferred from Behar‘ to’ West- “Bengal under 
the - Behar 'and -West -: Bengal. : (Transfer 
of: Territories) ‘Act, . 1940. A ‘question, 
therefore; was raised before ` the learn- 
ed Munsif. that: under“ Section ‘21 of 
‘the -West Bengal Land Reforms. Act, 
1955, hereinafter referred: to as the Act, 
“the Civil Court would have no. juris- 
diction to entertain. the suit: as it‘is a 
matter..covered by Section. ` iss of: ‘the 
Act. This” contention ` prevailed -with 
the learned ` Mubsif who’ SE the 
suit. -The - plaintiffs preferred- ap- 
peal and, the. learned Subordinate J Judge, 
sitting in appeal, agreed with’ the learn- 
ed. Munsif that. the. Civil Court. would 


turn. of the. plaint. ` Against. this 0 
Rule plaintiffs- have. come: ., UD. “in, i 
Qs: 4 


2. ~ Nowscif! the silt tad: been in- 
stituted - -after ` the’ ‘relevant sections -of 
the: Act had" been extended’ to Purulia, 
the question- whether -the. Civil.: Court 
would? Have ` jurisdiction = ‘to’ :. entertain 
the’ suit. would ‘definitely : arise.” ‘But 


A 


1972 
herein the Civil -Court had admittedly 


the jurisdiction to entertain the -suit at, 
the time the same had been instituted. 


Section. 2t- of ‘the’ Act. is- the- relevant 
section in this. connection. `. Under sub- 
clause (1) of ‘Sections 21: no’ Civil: Court 


“shall entertain any. suit- or proceed: - 


ing in respect of any matter mention- 
ed in Sections 17 and 18”. ‘It has to be 
considered’ as to whether this has the 
effect of: divesting the Civil Court. of 
the jurisdiction . it had admittedly at 
the time the suit was fnstituted.. Both 
the courts have ‘held on. an interpreta- 
tion of. Section 21...that. Civil. Courts 
would not have. ‘any such: jurisdiction: 


3. Upon ‘hearing the ‘learned Ad- 
vocates on -both sides'I am, however, 
of. a different ‘opinion. ~ It-is a :common 
maxim. of law that the jurisdiction of 
the Civil Court, if. it has ‘to be taken 
away, must be- taken. away Oey 
or impliedly: where ‘there can be’: 
quéstion that~such. jurisdiction ‘has: eee 
taken away. But if. there is any ques- 
tion as to whether in any pending suit 
the amended.. new law would 
there must be definite ‘provisions. -to 
that effect. - Every statute which im- 
ie that’ the provisions: would ° ‘apply 

to .pending suits: expressly . provide. . for 
that.. If there is 


‘when: its: -jurisdiction 
over it could not be in question, would 
continue to have that „jurisdiction in 
respect ‘of that suit. In this particular 
case, ` sub- section (2): of: ‘Section 21° pro- 
vides ‘for “the “transfer, ‘of proceedings 
pending before’ the Bhag ` Chash Board, 
under the West Bengal Bargadars Act, 
1950 to. the Officer or Authority having 
jurisdiction over the. area to~which: the 
proceedings: relate is situate ‘under ‘the 
Land Reforms Act. That would show that 
the: legislature was quite: aware‘ of the 
fact that pending proceedings might be 
affected by Section 21 ~and: expressly 


restricted the -application ` ‘to proceed- 


ings pending before-‘the Bhag Chash 
Board and `not before the Civil. Court. 
Therefore, even by implication, “Section 
21 would not divest the Civil Court of 
the jurisdiction’ it had‘ in- ent 

the -present suit. 


4. Mr. Mahato, . “learned “Advo- 
cate appearing for the” opposite party, 
submits that Section 3 of the . Act 
would show that. no other law. which 
would be inconsistent with the provi- 
sions of this Act would’ have any. ef- 


fect. But Section 3 can have no ap-. 


plication’ to the facts of this case at 
this stage. In this View of thé matter 
the orders passed by. the courts. be- 
low must. be set aside ` ma „the = de- 
cided on merits, a 


Sitaram .v. Banwarilal l 


‘no. such, ‘provision,. ; 
|the -inference. would be that: the Civil es 
Court which was in seisin of the, mat-. 

.|ter at a time 


i e =- 


Cal, 105 


-5 At. the same time, it is not 
clear as to..whether--the . Bargadars Act 


- of 1950- was- applicable to ` Raghunath- 


pur at the time: the -suit was instituted 


‘or whether there was any such Act 


which would bar. the jurisdiction of 
the Civil: Court at the .time the suit 
was instituted. This is‘a point, which 
will have. to be investigated. by the 
learned -Munsif on ~getting ; ; back the 
mamas ‘of ‘the case, |<... 

The.: result, therefore, . ie * that 


ee to ‘the. observations made above, 


the Rule. is::made absolute: and the 
order .of the. learned Appellate Court 
that the ‘Civil | Court would have.. no 


é jurisdiction - ‘to dispose of ` the . pending 


suit is set aside and the suit. is. remand- 
ed, back.-to .the trial court to be heard 
on: merits and also. on the . Point re- 
ferred - -to. above.. -. 
T: Each 1 party: will bear its own. 
sts in. this 
~ Let een records “Bo down as 


- quekiy as | possible. g 
applý,. ` l 


Order accordingly. 


ps 
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“P, B. MUKHARJI, C. J. AND B. C. 
„MITRA, J. we Ai 


Sitaram’ “Jaipuria. and“ “others, Ap- 


-pellants v. Banwarilal Jaipuria, Res- 
pondent.. - 

I A FiO O. No. 91 of 1971, D/- 
17-9-1971, im judgment. of S. K. 
Mukherjea, J., a a in' 1971 Tax LR 
978 (Cal). . 

- (A) Civil - P. i (1908), Order 39, 
- Rule: 1 -— Injun ' i 


Ge suit — 
‘Application for —, Main gar to be 
considered -are question: of- balance of 


‘convenience and question of prima facie 


‘case, (Para 9) 
Ú (B) Civil ` P. e (1908), Order 39, 
Rule | Lf Injunction’ — Balance of 
convenience -~ Where, injunction pend- 


ing ‘suit, if issued, ‘is. likely to cause 
irreparable loss to opposite party, while 
loss, if any, that may cause to `plain- 
tiff is agreed to be reimbursed, the ba- 
lance’ of ¢onvenience lies in refusing in- 


‘junction. 1971 Tax LR 978 (Cal), Re- 
‘versed. 


(Paras 9, 

- Where ‘a share-holder brings suit 
challenging the legality of résolution 
sanctioning invéstments by, a company 
in shares of ‘other company undertak- 
ing a new industry and several steps 


to incorporate the new company are al- 


ready taken and injunction if granted 


‘is likely to cause irreparable loss to 
-the company and on ` the- other- hand 


the” company: undertakés . to reimb urse 
KO/KO/F667/71/DVT/BNP s 


106 . Cal. 


ae if any, that -may ı cause to the 
- plaintiff. during . pendency . -of . the “suit, 
the ‘balance of convenience: lies in Te 
. fusing, injunction pending suit .: 
"a (Paras 9, 77) 
rey (C)- Moiiopolies: and Restrictive, Tradé 
Practices Act ` (1989), Section: 22 — Ap- 


plicability — -Companies which” are *in- 
‘corporated ` prior tõ- commencement: of. 


the Act -of 1969: do» not -come - within 
ambit of Section 22: ° 
panies::Act (1956), Sections:34 (2),: 149). 
(Case Law rere ae 1971°Tax LR 978 
(Cal), -Reversed.: - (Paras. 11, 16, :59) 
i = Where ` ‘a’ company | is incorporated 
‘prior “to commencement, ‘of- the 1969 
. Act-it is not a case ‘of “any” person: ‘or 
authority ` establishing - 
taking. after the ‘commencement - ‘of the 
Act.” 2” 
taking ‘and commencement: of ‘business 
are prima- ‘facie different.. 
ment of a new undertaking: commences 


trom the- incorporation of the company.. 


Its culmination may be. the commence- 
ment of : the business certificate. 
| (Paras 16, 59) 
- (D) Monopolies and Restrictive Trade 
Practices Act. (1969), Section 22 — The 
section - is 
tion. 1971, Tax LR 978° (Cal),. Reversed. 
` - “(Para’ 17) 


BE. 6 Monopolies" ara matter of public 
State is 
` nated undertaking; - 


‘concern ‘urider: the- Act.-. The ~ 
primarily:' bound to -seée’:that’ there ‘is 


no ‘concentration of economic power B80. 


as to..come...within its) mischief.. The 
question. under Section 22 of the* Mono- 
polies ‘and. Restrictive ‘Trade “Practices 
Act, 1969, is primarily a quesfion -for 
ithe Central. Government; and thereafter 
by. the Commission.. followed by: report 
to the Government and vit is not the 
primary. duty of-:a Court . to ‘adjudicate 
on a point whether - a company is inter- 
connected or not within the meaning 
` of Section 22... The~ section -does not 
“confer” any power on, a, -share-holder to 
‘challéiigé the ` establishment of a.new 
undertaking on ground ' of infring 
of, Section 22:. 


ement 
Moreover; the, prohibi- 


tión contained in Section 22. does nòt. 


. make the ` contract ` or ‘the | undertaking 
illegal. prima. facie. < ‘(Paras 17, 18) 
a Œ) Companies ` Act (1956), Section 
173 (2) — Applicability. — Section 173 


(2) does not imply that any and every- 


lapse should be . visited ' with. the con- 
sequence of . ultra _vires doctrine. A 
special “business ‘only requires to find 
a plaće in the explanatory statement 


attached to` the’ notice of General Meet- 


-~ ing’ of Shareholders. 1r ‘Tax LR. 978. 


aye Reversed. : (Paras. -82, - 58) 
. Any. and... every eal requirement 
“need not be placed.-before the; General 
- Meeting of- the General , - body 


Shareholders. It is. to ‘be presumed 


Sitaram . v. Banwarilal 


“(&-Ref :— Com- 


ny new . under- - 
Establishment’-of,.-a- new --under-- 
. Establish- 


intended for :State interven- : 


. the elément of “control . 
. into the, picture. The mere ‘fact, - 
‘there | até same common Directors or’ 


of-. the . 


A. LE. 
that all-legal requirements, before ~ 8 
venture is’ undertaken,” is. carried‘. out 
properly: The ‘explanatory ` statements 
should not: be -too.:strictly construed,- but 
should.-be ‘given a liberal. 


and ‘the only.. requirement --should: be 


- that its contents are clear: to: an ordi- 


nary person Pane in. business. - 
E: pe A (Paras 32, 63) 
: Where’ a company intends to invest 
its capital in a new -undertaking and 
reol: ‘to that. effect is- proposed. be- 
fore thé -General Body; it is not neces« 
sary: to ‘state’ in’ Explanatory . “Note at- 
tached to: the: notice `- of General - meet~ 
ing ‘that legal? requirements— for. ‘open- 
ing new undertaking are satisfied. ; 
ta : (Paras 32, 42,58 &- 60) 
: (F) ‘Commaiies Act.” (1956), - 
173. (2). =<, A: company seeking. approval. 
pa “General. . Body 
‘a- new undertaking need not 
Gentes ‘in. the Explanatory .:Note. at-. 
tached to Notice that licence. under. Sec- 
tion- 11. of. the. Industrial Development 
and : Regulation: Act :is: obtained: (X= 
Ref:— İndustrial- Development . and Re- 

gulation Bek: (1969), Section 11)... 

oe vs,! (Paras, 43, 78.. 79) 
`(G) Monòpoliës: ‘and’ Restrictive Trade’ 


‘Practices: Act (1969), nre 2 {2) (iii) 


— Exercise’ of control’ by- company 
over another - company” —- Coneant ‘of 
“control” implies dominant” and a domi- 

1071. ‘Tax - eae 978 
naa Reversed! : ` (Para 67) 


; 2. (2) id requires that the. ‘con 
iola undertaking must be |in`'a 


f position, - to dominate . ithe “affairs ` of the 
‘controlled , undertaking either. in’ res-: 
pect of. the management of its affairs, or 


in respect of -its finance or with regard 
to; the: capital ` structure... In... the ab- 
‘sence. of onë: or other or. those features’ 
‘cannot come 
that’ 
that.” 


è Managing ; Director of one. 


. Company is a relative ‘of the Managing 


Director,..of’ the other .company.or that 
à company has invested certain capital 
in another company do not by themselves: 
lead to the inference that the -rélation 
of dominant and . Sorninatedi -undertak~. . 
ings exists. : ‘(Para 67): 


(H) Companies . Act (1956), Section 


‘173 (2) — A ‘company: seeking approval 


of ‘general body of. shareholdėèrs ' for ir 
vesting’ caiptal in pew undertaking” need 
not diselose to individual shareholdérg 
‘the details of financial” arrangement with 
collaborators, ~ -` (Para ‘80) 
Cases . Referred : Chronological . aie 
(1971) AIR 1971- SC 2355 {V 58) = i 
: 1970) 1- SCC 613, Mathura Pra- 2 
~ gad Bajoo “Jaiswal: ve. Dossibai, : 
N. B. Jeejeebhoy g H aR 


‘construction ` ' 


Section’ ` 


of. Sharcholions for 


k 
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(1971) "5 Cal WN - 173; - Richard” 
Chow es Chow, 9,82 


v. :Jam 
(1970) 1970-2, Cae LJ- 200.; =- AL Sexes 
Com - Cas 377: - Bom}, - 
_ Tyre arid Rubber: Conv» Synthe- vi 
tics and -Chemicals- Ltd. Tn Al; E 


970) Suit No. 105 of 1970 (Gal) .,- 47 °° 


$ 1969) 1969-2 QB 307, Samuel Mon; 
: tagu '&’ Co, Say y. Swiss’ ‘Air ~ 
i ` Trañspóřt C 
(1968) AIR 1968 SC 1358. (Vv 55) = 
(1968) 3 SCR '706,: Jambu ‘Rao Sah 
appa v. Neminath, 'Appayya ` “19; 82 
(1968), „ÁIR ` 1968 Cal 198 .{V 55): = 
-38 Com Cas “558, In re Indo 


Burma. Wood Products (P) Ltd.” 53 


(1967) AIR 1967 SC’ 509 (V 54) = 
(1967) 1 SCR 761, > Cortimr, - of = 
` Wealth ` Tax, Madras: ve Rama- i 


~ raju Surgical ` Cotton. Mills: Ltd. “82. 


11987) AIR 1967 SC: 595. wv 54) = : 
| (1967)°63 ITR 470,‘ Standard Mills `- 
Co, Ltd, v. Commr.. ‘of Wealth heed 
” Tax, Bombay >“ ° cal 

(1967) AIR 1967 SC 1834 Ww 54): = ; 
Coe 65. ITR 651, ` Travancore” E 
‘Cochin `` Clemicals “(Py ‘Lid vs D 





“Commr, of Wealth Tax, Kerala’ - 16 g2 
(1966) AIR 1966 Cal 252" “Vv 53), a 
East -India` Commercial Co: (Ps |) 
“Ltd. ov. Rayman - Engineering- ua 
`- Works ‘Ltd, > 85,82 
(1966) ` 1966-2 Com- LJ “208 (Cal); ’ a 

_ Nagaisuree Tea Co.Ltd; v ees 


“« Chandra Karnani 82 
(1966) -AIR 1966 - Mys- 154 y: 53). B phl 
.. (1965) 1 Mys LJ 1442, Meminati, y.. -at 
-Jamboorao . 19,7 (9a 
(1966) 1966-2. QBD 306. = 1966.1. 

All ER 814, Samuel . Montagu. 
_and Co. Ltd. v. Swiss Air Trans, ; 
` port - ‘Co, Ltd, > i © 6L 


(1965) AIR- 1965. A 101 (Vv. 52) =, Bye 
-(1964) 5 SCR -239 : Mangilal Woi 
- Sugan Chand í 

(1965): AIR: 1965, $c: 1535 cv 52) Ait 
(1965) 2-:SCR 720,....Shanti Pra- eat At 
~ sad. Jain, V., Kalinga a, Tubes Ltd. 


AL, 8 

4985) | "69 ‘Cal’ “WN. 369 > = (1965). s 
Tom. ‘LJ. .112,. ‘Shalagram :Jhaiha- © 

_ National Co, Ltd: ~- - 82 





ugsa, “ATR 1964 Cal .73..(V" $1). a ea 
;67 Cal .WN: 960, Narendra vo 


' stitute. -of Engineers, ’ 
(1963). -AIR 1963 Orissa: “489 : (v. DE 
>= .(1964)°.1 “Com: LJ." 

Kalinga ' Tubes Ltd. iN 7 Shanti: 

-Prasad - Jain. es 
barre (ATR, 1962, Cal 107 ‘OW: 49). = Z 

6 Cal. WN, 63, Lalita Raira, Taki. 





ae 





A a Vo Indian. “Motor Co,, 34 p 
{a961) 1g0r. 4, OB . 374 ~ - 1961-1 a. ci 
“All ER. a Archolds .. _Cereiehi, Mae 
:. age) Ltd. -v. S, Spangl ett: Ltd, . 19, 


Eae 
a Atr y 


EAE “Banwarila]` (P... ‘B.- Mukharii -C. J) 
` . (1980) 64..Cal WN- -970 - =. (1961). 
gad Khaitan.. -v: 


«Firestone 12 -- 
(1960). AIR 1960 Rai, AQ? (V. 47) am 
Kishang 


sthan 82 
a Mir, > - (1959) AIR 1959° All” 276 (V 46), > 


a (a55). AIR 1955. Cal 


ALT: M/s. in e Ea action by 


41, “ga. 


-companied 


-[Prs. 1-2] Cal. 107 


.81-Com Cag.125,. ‘Biswanath Pra- 

New Central, 
Jute Mills Co. Ltd, 3 ` 40, 82 
1960 Raj . LW 
_ Electric `| 
“United State ‘of: Raja 


arh”, 


Sum. 5 to, ‘Ltd, . “v. 


tay 


-Mohath Lal v. ‘Chamber 
` Ltd., Muzaffarnagar i 
(1967) 1957-1 QB 267 = 1956- 3. All 
__ ER. 683, St. John Shipping Cor- . 
poration. v. Joseph Rank . Sui 55 
Cal 132, (V 42) = 
8 Cal WN 715, Mahaliram San- 
Eory v. Fort Gloster Jute Manu- 


“Grain, 


E facturing Co, “Ltd. ` 9, 82, 
(1953):'1953-1 “WLR - 402° = 9T SJ i 
134; Newman v. -Francis `- 53 


(1952) ‘AIR 1952 SC. 362-.(V 39) .== 


; 1952 SCR: 1122, Smt. Hira Devi © 
v. District Board, Shahjahanpur ~ "2 


ee AIR 1952 Cal 645° (V 39) = 


6 Cal -WN. 361, Bimal Singh vV. 
Muir: Mills. Cos Ltd... * :-33, 57, 82 
(1949) -1949° AC. 7398. = 1949-1 AN.. 
ER 544, Cutler v. Wandeworth 
Stadium Ltd-. °: 19, 53, 82 
(1989). 1939 AC 977. = 1939-1 All. . 
_ ER- 513;. Vita Food Products . vee: 
‘Unus Shipping “+ 37, 61 


„Co. 
a 1935-1 KB 75 = 104 LJ KB i 


Monk: 'v;. :Warbey: 
(1928) AIR:-1928: PC 180 (V 15). = 
-55 -Ind App -.274, -Parashuram 
- Detaram Vais „Tata Industrial -Bank ~: 
-34 


-Ltd. 
(1917)- AIR 1917 - PC 52 (Vv 4) =. 
1917 AC 607,. Pacific, Coast Coal 
=, Mines, v, Arbuthnot : 38, 82 
. (1906). 1906-2 ‘Ch D. ‘Goo 25 LI 
. Ch :682,.Jn--re . Otto:. Electrica] 
Manufacturing Co. -~ a. = 16,.82 


(1884) 13 QBD. .109. = 53 LJ QB- 
.459, Vallance v, Falle’ .. 53 
(i875) 1875- 1-Ch D. 13.4 45 TLJ (3 
Ch 27, “Mac’ Dougall v. Gardiner. Yo 
. 61 


S ‘o. Sen with. R. C-'Nag and Sunil 


2 Muichérise; for. Appellants Prabir- Sen 
with Ahin:. Choudhury; for. Hespondent: 


“P; B. MUKHARJI, ‘C. J: :—. This is 

an “appeal. from ‘an interlocutory order 

OF. Se ‘K. Mukherjea,” J. dated. the 16th 
eh 1971.. = 

This was “an * appligation ; “In a 

a shareholder 


. fór ap: injimetion , restraining ` the ¢om- 
pany,» Swadéshi Cotton Mills. Ltd. and 
-its directors . from.: -holding any meeting - 
. pursuant.to & ‘notice dated, September. 14, 


1970 or, from passing’ any of ‘the resolu- 
tions ‘set out: in the. said notice, or from 


goa effect. to thé resolutions. if passed. 


pote dated. Sep. 14; -1970 was ac: 
‘explanatory statement 


by. “an 
under S. 173° o of the’ Companie. $ Ast 


. from 


i connected ; tind 


108 Cal [Prs, 2-7]: 
On the’ 1Ah - -Oct., 1970, -the said resolu- 
tion- was unanimously - by- a- gene- 
ral meeting. held: in pursuance ‘of oe 
said: notice. 2 

3% The: otis: aa ‘the © co 
tory statement ` are 
petition on*the_ three following ‘grounds: 

(a). Neither “document. disclosed whe- 
permission has been 
*the ‘Central’ Government’ 
required .under the ‘Monopolies ind 
Restrictive Trade Practices Act for esta- 


blishing the: ‘undertaking of Swadeshi. 


Politex Ltd. which, when established, 
would be an- inter-connected undertak- 
ing of ithe. tespondent company, ` 


. a(b) The said ` ‘documents informed. 
‘tHe members that. the- 


work. of . the 
said polyester fibre plant has commenc- 
èd; | no disclosure, was „made whether 
a licence has- been. obtained: : in respect 
thereof as,. required “by | Section, 1 , of 
the Industries Act ~ 


(c) None” of. the ts Es condi- ` 


tions of: the collaboration: agreement ..— 
financial, technical- or: ‘otherwise’ : — ‘were 
disclosed. cate ~ oath, 

G Ae The learned trial Judge held 
that, in his Opinion the ‘undertaking. ‘of 
Swadeshi Polytex Ltd. transpires’ to be 
an inter-connected undertaking’ of . the 
respondent company to which: Section .22 


of the Monopolies: and: ‘Restrictive | ‘Trade. 


Practices‘ Act,. 1969 -will apply. .> The 


_learned.: Judge.:also.-held that the share- 


holder. “plaintiff: had a ‘legal right -to 


bring an .action against the company ` 


of which the “is * a. share-holder, ‘to’ ` res> 
train it from. committing’ an illegal act 
under the Monopolies : and Restrictive 


Trade . Practices Act :or- from question: - 


ing. .the: sufficiency -or yee on ~ the 


notice of the resolution, '- 3 3 

_, B . The “learned Tadre. do ‘gave 
a ‘meaning and ~intéerpretation `` of” a 
word “inter-connected. undertaking”. 


held that if a relative of -the ane i 


director of the company is the manag- 


“ing “director of: another -company, . their 


undertakings must -be deemed‘ to “be 
inter-connected’ undertakings: in the sense 


of the statute, even: though the under=" 
may have. nothing ` todo ‘with. 


each | „other, .évén: though. their ‘constitu- 
tion or organs of cdntrdl may be. total- 
ly different.. He said, “This: may - “be 


. bad: logic: or poor law, but it is good 


Monopolies and Restrictive’ Trade” Prac: 
tices ~ Act. wm 


J aipuria were interested and: were’ re= 
Jated, “therefore ‘it becarne an 
ettaking. ‘Rajaram Jai- 


puria is the managing , director `of” the 
i “and ` Sitaram Jai- 

of 
bro 


apona company 
managing director ` 
Swadeshi Polytex™ Ltd" ‘They,’ are 





~ Sitaram v:. Banwarilal’ (P. B. Mukharif:C. J}. 


challenged | in “the 


seaman CL 


pared -at’ the” Boge 


Therefore,’ he- held ` that . 
because ` Rajaram. Jaipuria. and -Sitaram ``’ 


“inter: . 


ALE. 


6.) -The learned Judge’ also came 
to:a certain conclüsion with regard: ‘to 
clause. (b) of -the Explanation: of inter- 
connected’ ‘under. takings in - Section. 2 
(g) of the.“ Monopolies- and ‘ Restrictive 
Trade Practices - “Act; . „T069, -Which eats 
as follows :' 


“Explanation— ` ‘Wor 5 purposes ` “of 

(g) “two or more undertakings: ma 
be deemed to-be inter-connected. (b) if 
one or. more individuals’: together ;with 
the. relatives or firms in which such 
individuals or’ their relatives are ` part- 
ners, jointly ‘or severally. own, „manage 
or control the other 


17 On the interpretation. of clauie: h 


the learned. Judge said, 


“No. doubt, ‘CL, {bj is onè of the alare 
Ing instances. of bad: ing in anil- 
drafted: statute.- The syntax is defec- 
tive but _nevertheléss, : . the | -sense is 
clear.: It ‘means ‘that , two .or more 
undertakings shall be ~ ‘deemed. to `- be `’ 
inter-connected, if one or more indivi- 
duals who. own, manage or control one 
unde: - togethér-. with his or. their 
relatives , “Jointly ‘or. severally” own, 
manage or oa the other vane 
or other und s.” 


S 4 “ir on 


In ‘fact, thé learned.: Judge suola -the 


words tae one’.or more individuals ..who 
own, manage or- control ae under- 
taking”.“to the ‘statute; The .- “ened 
Judge : thade it .clear? > TU 

Sep T desire. to makë- it- leat š ‘that fo 
hold that -new - undértaking | to be: 7 
inter-connected: undertaking on the' ale 
and- ‘solitary ground 'that the ‘respective 


- managing. directors. are : - relatives — and 


for no. ‘other reason.” ei ee 


oO Tn To “eompléte ` the statement 
of. facts, one more. point “has tó” be 
noted. The plaintiff’ in this’ case. -filed - 
another suit’iñ> the: High: Court being 
Suit No. _ 105, ot ‘1970. That suit ‘was 
insti “ori or about: the “26th day of 
Februaty, 1970:“and a prior: suit. In 
that suit, the “prayer inter alia: was a 
declaration that the notice dated > the. 
29th January, 1970, with an - éxplana-. 
tory note-'annéxed ` “thereto, was bad, in- 
operative | ‘and. ‘of no’ ‘effect “and for- 


“permanent: injunction: restraining - : the 


respondents frorn’: ‘implementing or giv- 
ing effect to any“ of: the -resolutions 
There.” in: that 
Ghose,' J., orderéd . on ‘the : 
eotea 1970 ;:— ` - SA 
"There ‘shall- be ‘an Intérim injuhe- 
tion restraining the. ‘respondent- directors 
(company’s: *directors)- from acting’ on 
the resolution -No. 1-passéd- at the’ gene- 
ral meeting held on the 27th February, 
1970 ‘until the same: is confirmed. “and 
approved ata. meeting. -properly ` noti- 
fied. All -other ‘interim ` -orders -stand 
vacated.” : l i 


1972. Sitaram v. Banwarilal (P; B. 
The respondefts called a‘ properly. noti- 
fied meeting and the’ Teroludon: has 
been ` unanimously ` paged 
and ‘approved: are is 

BS, K. “Mukdieriea, J . after 
‘ having come to the aforesaid findings 
gave ‘an. order for: injunction restrain- 


ing the respondents or each :.of -~ them: 


from giving effect’ to` the -resolutions 
set out in the^ notice’. “dated ‘September 


14," 1970°. This. is a: appeal a 
that order, © A ais 

9. ‘As I see, it, there are | two 
main considerations -in an., ¿application 


` ifor injunction. One ‘is a ‘question 
balance ‘ of. convenience. The other is 
a question. -of ‘prima , facie case. The 
petitioner never attended any, „meeting. 
The company . was. incorporated on ime 
26th March, 1970. Prior to. that, . 
the 29th July, 1969, . there was a. Tet- 
ter of Intent issued. in. favour - of ‘Swa- 
deshi Cotton. Mills Iitd. Then on. the 
25th July, 1970, the Letter .of Intent 
was transferred `- -to Swadeshi Polytex 
Ltd. -© On the 9th: July, 1970. there. was 
the commencement .of _ business ` certifi- 
cate. On the“ ith. October, -1970 ‘indus-" 
trial licence was. issued ir favour :..of 
Swadeshi “Polytex’ Ltd.. The. petitioner 
. holds’. only. -1 voting~ Tights.. Besides, 
the appellants. and their -directors have 
given an undertaking to make good all 
the losses ‘ should’: they: fail: in- the ap- 
peal Apparently on the basis of these 


grounds, there ‘is little scope ‘for grant- ~ 


_ing. an ‘injunction, . From that. point’ of 
view; - the -learned “Judge's. order ` can~ 


not be sustained. *He has in fact vir- 


tually « decided the suit. . The. suit.: is 
‘pending... It ‘is a representative action: 
The advertisements ‘have not yet been 
‘issued:, From that- point of- view, <, if 
-injunction..-is: granted, the. whole, ‘affair 


will .have'‘come .to a’ standstill « Time’ 


for different .statutory . engagements: will 
have expired and’ it will. mean - freezing 
of the many steps that-have been taken 
for setting up. of the Swadeshi Polytex 


Ltd. and which ‘was already: function- . 


ing. On the: other ~.hand,~if there -. is 
` no injunction, the :applicant ‘will hard- 
ly-lose anything being“ completely. gua- 
ranteed by the -undertaking given to this 
Court © by_ the. -Appellants.’:: Therefore, : 
‘on -the balance of convenience!” it does 
not seem.-to me to be at alla case for 
injunction. specially in -this’matter. . -The 
‘balance. of convenience is not in favour of 
granting the injunction-asked: for. Sea 
‘Mahaliram Santhalia v. Fort Bloster Jute 
Manufacturing. Co., ATR: 1955: Cal - 132.- 
See also’ Richard Chow v. James Chow, 
(1971) `75:-Cal WN -173. .The celebrated 


-observations in the Judgment: of James, ` 


L.J. in MacDougall. v, Gardiner,. (1875-1 
Ch. D; 13 at: page 23). may. bear repeti- 
tion:— 


_* 


“we 4 


-Mukharii C.J) 


ed - ing -his -power of eloquence to’ 
_ the -others’ to ‘listen: to ‘him: and. to take, 


of. 


“managing ; 


“the. plaintiff must be ‘the 


- ‘where: 
` pears to me--that. the prima’ facie. case 
‘Is~. „against; . the plaintiff.. I 


and - Restrictive 


-[Pre.: 7-11], Cal. 109 


“Has. particular. individual thé 


right- to, t it for the- purpose: of: us- 


induce 


his: view? + That.. is-an equity. which'I 
have never yet heard: of in: this Court, 
and ‘I’ have never known: it insisted- 
upon before; that is,:to say,. that ~ this 
Court- is to entertain- a. bill for the pur- 
pose of enabling. one particular mem- 
ber of the ‘company: to have an. oppor 


'. tunity. of - expressing Bs opinions viva 


voce: åta meèting of the share-holders. 
If so, I .do.not know why we. should 
not go. further, and say, not only ‘must 
the meeting be held, but the share-hol- 
ders must stay there to listen to. him 


-. and to: ‘be. ‘convinced by ‘him. `The 


‘truth is, ‘that. is only part of the machi- 
nery and:.means by which the, internal 
management ‘is carried, on. ` The whole . 
question comes ` back ‘to a question ‘of 
internal. management; that. is, to . say, 
whether -~ the meeting ought or ‘ought 


not: to be *héld in a. particular way, whe- 


‘ther the. directors ought ‘or ‘ought. ‘not 
to -have sanctioned certain proceedings 
which ‘they are about to sanction, whe- 
ther one director’ ought’ or ‘ought not 
to, be’ removed, and, whether . another 
director ought or’, “ought not to have 
been appatnited. ‘If there is some one 
the affairs’ of - the company 
who ought’ not to’ manage them, _ and if 
they are being managed. in a way in 
which they ought-not: to be: managed, the 
company are the proper ‘persons to com- 
plain of that. It’ seems to’ me, there 
fore, that the thing - is: perfectly ‘plain 
and obvious,-.and when the Master of - 
the Rolls: had. the -case before him he ` 
immediately pointed it out, and ~ said, 
“You -have the wrong plaintiff- here — 
company.” 
From: the .first opening of this case be- 
fore us, I have never. had any doubt in 
my on ‘mind . that this was a. bi 
which, if it was to -be:sustained at all, 
could only: be: “sustained by- uias _ com- 
pany.” a . 
10. The next - question in an ap- 
plication “for injunction: is ‘to find” out 
the .prima facie“ case lies. It ap- 


will -- first 
examine , Section 22 of the Monopolies 
‘Trade, . Practices. Act, 
It ` saysi. z 

“No person. or authority other than 
Government, all- after. commencement 
of this- Act, establish: any new under- 
taking which when -established would be- 


1969.-- 


` come -an inter-connected ‘undertaking or 


an’ undertaking- to which clause- (a) -of 


` Section 20 applies -except under ‘and in 


ce.. with previous | sanction of 
the Central . -Govt.” . 

11. :- The ‘learned - Judge ` : applied 
this section., and. held.:that the Swadeshi 





_ Judge. 


_ of -~ the © 


110. Cal. [Prs.. 11-16] 


Cotton Mills Ltd. and ‘the Swadeshi 
Polytex Ltd.: come within the- ambit of 
Section 22: .It seems to me“ that ‘prima 
facie the..crucial- words of > the ' section 
“after the: commencement. -of ‘this.’ Act” 
have. been:: -ignored - ‘by- the learned 
Swadeshi.. Polytex. Ltd: was 
incorporated : où ‘the. 26th March; 1970. 
The. Letter -of' Intent’.from the Govern- 
ment.was given on the 24th: July, 1969: 


.The-transfer of the “Letter: of Intent to 


Swadeshi -Polytex. was. made: on ‘the. ‘20th 
January,” :1970. . The. certificate for. com- 
mencement of business -was ‘granted. to 
Swadeshi: Polytex - Ltd.- _on Or: Bogut the 
Bih: July, 1970, 6-00: 2 i 


FI, ‘If the. “imeorniptation | Bt: `ihe 
čompanyý' is. taken ás the establishment 


Sitaram: v, Banwarilal. (P.: B. Mukharii C.J.) `- 


A.I.R 


not - (kriow-?) . what. is. With this - esta 
blishment .of. business, it can buy.-lands 
it>can build. factories, it. can collaborate 
with other concerns. In fact, all:-thes< 
have been eee le Swadesh: 
Polytex “Lidl 


15... Section 149. ‘of the Companies 
Act provides. for ‘the: restrictions on com: 
mencement of: business, namely, where 
a- company * ‘having: a -share capital. has 
issued: a prospectus: inviting: the ~.pub- 
lic to’ subscribe. for its shares,-it -is pró 


‘ vided that. the company shall not com: 
_mence ‘its business ° or’ exercise any ‘bor- 


“are done:- 
having: a share; capital “which has" ` 


‘undertaking, then” that took 
place m the 27th March, : 71970 Jong 
` prior. fọ the Act. camé intó ` force; 
Therefore, it. was not’a case’ of. . “any 
person or -authority ‘shall’: after. ‘ the © 


a 


time, the” 


: e to force.” 


éommencement of. this Act. establish” any 
new undertaking.” The .Act:ċame into 


o force” on “the ‘1st June; t1970. Then. it’ is 


said "that" incorporation’. ‘of the company 
is’ not ‘the: ‘establishment. wOf a. new. 
undertaking. but ‘the, commencement ` “of 
thë ~ business certificate dated. the ` 9th 
July, 1970. ` ` Iņ- this ‘Case ; and -at. ‘that 


n 13... eels ga “of ‘the’ es 
Act. is quite. explicit. ọn this point-. Sec- 


‘tion: 34 (2) ofthe- Companies- Act, „states: 


"From the date. . of. ‘the’ incorpora: 


’ {ion: mentioned in the certificate of tincor- 


5 


` the. company; shall be. a 


` company: - in’ thew 


14, -s:-The significant’: features about 
Section: 34 (2) cof the Companies `. Act’ 
< may: “þé: noted: » -From. the very -inicep- 


poration, :such of. the subscribers of the 
memorandum ‘and -othér  persoris,‘~ as 
may .-from ‘time ;to.:time bé members. :of 


rate by; the name. contained ,. in: ithe 
memorandum, ‘~ capable: ~ forthwith > of 
exercising: all the functions of an- incor- 
porated © company. : ;and. having perpetual 
succession’ and a:.common. seal: but? with 
such ‘liability. on the ‘part of the mem- 
bers.to contribute-to the. assets of | the 
‘event. of its. ‘being 
wound up,.as,is mentioned ~in -this . Act.” 


_ tion of the :in¢orporation it'not only be- 


O comes a body. poled -but: also “¢apa- 


' ble’ forthwith `. 


‘exercising.. all the 
functions” of. m a company” 


_and “also: with “liability. on, the part’ of- 


the -members to: céntribute to - tHe assets 
of -the cOmpany “in “the “event! of /its-be- 
ing wound ‘up ‘as!is mentioned--in*” this 
Act.” = Icam read‘ ‘these :features : 


as establishing’ “company” - capable --"of 


_ esta 


exercising all the functions öf'an. in- 
‘corporated'.company:” If this is not the 
blishment ‘of - an „undertaking ‘I -do 


body 'COrpo- ` 


‘only 


-then ; ‘the 


? 


‘the’ public‘to subscribe + ‘for its ` 


`of- 


rowing ‘powers, | ‘unless certain | thing! 
“Similarly, ” for a ‘ company 
"no 
issued ` ‘a prospectus: the Compäny ' “shal 
any borrowing: « “powers, unless `.: certaiz 
formalities ` are ‘performed. - Similarly 
afain,- Section’ "149 (2-A)- ‘provides , ‘foi 
certain: other © -~ restrictions ‘for’ a com: 
pany : Having a share ‘Capital whether 0} 
not it has ‘issued a’ prospectus inviting 
„shares 
satisfied 
‘Registrar, shall < certify ` 

the ' ‘company : is' ‘entitled to: pees 
business’ and, the ‘certificate. ‘shall be con. 
clusive > evidence. that the. company’ . i 
iB: entitled" as’ bane jin. Section: 14 


When ` these requirements are 


= ie, ‘Now: it: as ‘this “eenlificata ‘ani 
this : statutory provision which .is _ com: 
tended -by’ the. learned Counsel. for-*: thi 
respondent as the ‘date :of. establishmen 
.a new. undertaking:. Establishmen 


‘of a new- undertaking . and: commence 
_ment.‘of buSinéss: prima facie appears. ti 


. of: 


me ‘to be’ cdifferent. « Establishment `of : 
new undertaking ~ commences from ith 
incorporation of-~the company.’ Its- ‘cul 
mination. may. be. the::commencenient o 
the’ business : certificate. :- Learned: 'Coun 
sel- for _the-: - respondents - have. relied œ 
a decision ‘of the ‘Suprême Court report 
ed in. Travancore- Cochin; Chemicals (F 
Ltd. .vi Commr:i' of ::Wealth-Tax, Kerale 
(65 ITR 651) = ..(AIR 1967 SC 1534 
There-the*-Suprermme Court had™to ‘con 
sider ai matter. -under the, Wealth. - Ta 
Act. under Section: .45 (d). of- the -Wealt 
Tax Act. ‘It’ wassheld.-in- that: ċase b 
the”. Supreme- Court: ‘that the: appellar 
was “established? within. the: - are 
«the prdéviso: to” Section . 45, (d) . 

Décember;, 1953-,or.. on January. La i95 
and that there. was. ‘a. clear distinctio 
between: . the:. word :.‘ ‘registered” .. -ir 
corporated™ and - the: ‘Nestiblished”, 


~- think thatcthere! that. interpretation wa 


necessary and-as Sikri..J.--pointed: .ou 
at page. 655 “if the’ legislature « ‘wa 
thinking -of incorporation of -a -compan 
then: ;we fail- to «understand why thi 
word- was not; used - -instead* of’ th 
word “established.”. Further, if. .w 


a 


_already in: existence ‘or - ‘by ` 


1972 
look’ at clause (d);'- ie „excludes ~ 
industrial . under “froni: the ` berie- 
fit of ‘Section :-45;. hii are ~ 
are companies" ‘formed’ by the splitting 
up, ‘or ‘the reconstruction” ofi a business 
the trans- 
fer. to `a: new -business ~ of any building, 


which -wás- being . previously carried om” 


. Ordinarily the date-.of incorporation ‘of 


a company has nothing to do -with the 
transfer of a machinery: or- plant. to .it.” 
That, consideration. is absent, here, 


The learned -Counsel for the respondents 


also;.relied on- another Wealth Tax Act 
case -namely,. Standard:-Mills -Co.. 
v.. Commr.: of Wealth Tax ‘Bombay re 


SC 595). -Reference.-was also made- -to 


. the observations of Buckley J.!.at page 


pi E economic power so as to come: with- - 


.2 Chi. D. .390. 


393,.in the case of In-.re. Otto. Electri- 
¢al Manufacturing Co. reported in (1906) 
“But the, learned Judge 
there had: no occasion to. contrast it 
with suchi, ‘statutory provisions -- as. Sec- 
tion - 34 (2) of ‘thé Companies Act... “But 
those decisions of the, Supreme, 
where different considerations’ apply. 
The point we are concerned 


Trade Practices: Act, 1969. . Prima facie 
it appears to me. that establishment: of 
a new undertaking . and, commencement 


of business should be -construed’in that’ 
But in’ any event, without decid- ... 


light. 
ing the poirit itself and. without decid- 
ing thé issue. which will. ultimately, be 
tried in ‘the sult. I.am.of: the view 
prima facie that. this‘ ‘does not corte 
within the ambit of Section 22 of the 
Monopolies : and. PERMES. Trade’ »Pra- 
ctices Act,.1969. . z 


17. ` “There is a “further importaut 
consideration -où prima ‘facie_case.- I 
believe prima facie that Section 22 of 
the Monopolies and Restrictive Trade 
Practices. Act, "1969 is. intended . for 
State intervention. ` It is ‘not : intended 
for aggrieved share-holders. The 


vide that the operation - of ' the econo: 
mic: system does not result“ in. concen- 
tration: of economic power-'to the com- 
mon detriment, for the control of monos 
poliés, for the prohibition iof monopo- 
listic’ and restrictive -trade practices ‘and 
for matters connected therewith or’ in- 
cidental thereto.” 
are a matter of- public concern--under 
the. Act.: The- state is primarily bound 
to see that there “is no- concentration 


“its tnischief. Therefore, this prohi- 


bition under Section 22 is intended for 


the State-and not for disgruntled share- 
holders or a  ghare-holder of. 
ing ‘rights. - 


Sitaram `v. Hanwarilal (P. -B:: Mukharfi:C. J.) 
“certain . 
excluded | 


- thereon, - Under ‘- 
Ltd. - 
the. 
ported-. in- 63, ITR: 470 = (AIR 1967" 
- to the proposal for ‘the - 


Court - 
are with respect to the Wealth. Tax Act .. 


th . re-. 
lates. to the - Monopolies and . ‘Restrictive . 


„said “Act 


Act 
states in the preamble — “Aù Act to pro- 


‘Monopolies, -therefore, ` 


T vot- f 


‘[Prs+ 16-20] Cal. 111 
= 8e- o The vreasorn is obvious: If & 
solitary - share-holder- ig given’ this right, 
then the’ Court will- have to:come ‘toa 
‘decision on’ Section 22--of *the Act.: But 
‘that’ ‘ decision: “is. left. with: the Central 
-Govt.. in the first iħñstance by the statute. 


_ If the: Central Government is-of* the: opi- 
machinery: or’: plant used in a business . 


nion that no’ such approval ‘can-be made 
without further “enquiry, then -under 
Section 22 (3-B) of the Act it may ‘re 
yfer the application” ‘to the Commission 
‘for - -an! .enquiry; and. . the Commission 
may, ~ after such’ hearing as it ‘thinks 
fiti report::to: the Central-: . Government 
-Section -22 *(3-C) of 
the Act, ‘upon - receipt ‘of’ the report of 
Commission,” ‘the “Central © -Govern- 
‘ment may ‘pass such’ orders with’ regard 
: establishment 
‘of ‘a riew undertaking as is- contemplat- 
ed under: Section 22 of the Act ‘as it 
‘may think ‘fit. The wholé’ scheme and 


- procedure is through the’ Céntral Gov- 


ernment and the Monopolies Commission 
in -the first instance; " and: “not through 


“the ‘Court. 


19. -Bedides* „there seems to -be 
another . great obstacle. ; for the - ` respon- 
dents, --The prohibition contained in 
‘Section. 22- of the. Monopolies and Res- 
trictive Trade Practices Act, 1969 does 
‘not, make. ‘the - contract or the panes 
ing illegal. prima ., facie. There. . 
many prohibitions. in public -statutes but 
they..do not- raise. the .question, of ille- 
„gality or ultra. vires but- whose breach 
‘is otherwise provided for in the statute 
itself,’ :The scheme of the Monopolies 
and - Restrictive Trade : Practices... Act, 
‘1969 which has a series of sections on 
penalties- and- offences. under ‘Chapter: 8 
and Chapter 9 prima facie indicates that 
the establishment of a .new undertak- 
‘ing which offerids Section 22 of the Act 


-and „which “is ‘without. the, previous per- 


mission’ öf the Central. Government: will 
be’. pae -as, offences- under, the ` 
nd $ will. be “visited by | the 
penalties” ede in the statute, ‘See 
in. this ‘connection Archbold’s, (Freightage) . 
Ltd. v: S.” Spanglett . Ltd 1981-1 QB 
374 at pp. 389 to 393: per Lord Justice 
‘Devlin atid also St. John Shipping | Cor- 


` poration, v. Joseph’ Rank (1957) 1. QB 


267.. The principles: mentioned “in those 
two. „English cases appear to have been 
followed in Neminath v. ..Jumboo -~ Rao, 
AIR 1966 .Mys. 154 and upheld by . the 
Supreme Court in AIR 1968°SC 1358. 
The ‘decision in Cutler v. Wandsworth 
‘Stadium. Ltd. “in 1949 AC 398 and Lord 


Simmond's `i., observations . at page 407 
may be seen, ze i 
20. Then again the questica ' of 


geleation: of assets is `a- “very” -important 
Gueston in. this. application ‘ Section: 22 
of the. iar aa and : Ri ve Trade 
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i Practices Act,, 1969 is not attracted to 
,an undertaking unless. its ts.own assets or 
‘its. own. assets together with’ the assets 
-of its. inter-connected undertakings -is 
‘not less. than :twenty crores of -rupees. 
; Therefore, the relevant point. of time 
at, which-the valuation of its assets and 
the assets of the- inter-connected under- 
oe has to be--computed is a.- màt- 
: . of -great importance. ‘The: time 
pees by the learned. Judge is; 31st 
_ December 1969, that -is to say, the last 
.day of the financial year, but: it . bas 
been- contended: that it should -be, „the 
year. 1968. 
no asset for-Swadeshi Polytex Ltd. Be- 
sides, :the : learned Judge has. introduced 
new - words to. give a meaning to the 
Explanation.to 2 (g) of the Act, He has 
suggested . that the. words -“‘who_ manage 
or control one -undertaking” are. to be 
‘introduced’. to the Explanation: of 2 (g) 
of -the Monopolies and Restrictive. Trade 
Practices Act,:1969. Prima facie:-in an 
application - for injunction. I. am against 


the plaintiff in so crucial a matter- of. 


x interpretation. 


" 2L Finally, -ón - behält of thé res- 
pondente. it is. Said” ‘that under Section 
172 of the Companies Act, every notice 
of-a meeting™-of .a- company shall; spe- 
-cify the place and:'the. day. and the 
f hour- of the meeting: and ‘shall contain 
‘of business to be trans- 


ment: that is ‘required to be annexed to 
‘the ‘notice “under Section :173 of the 


Companies Act is said by the appellant: 


company not to disclose- to -the ` share- 
holders the-fact whether ‘the -Monopoliés 
‘and -Restrictivé: Trade Practices Act, 
` 1969..applies- or - ‘whether any permission 
has been, obtained. : 

22." Now: “on ‘that’ ' põlit at. the 
ities when the présent“ ‘application’ was 
made, the. company . has not applied for 
‘any such” permission under the : Mono- 
polies and Restrictive Trade’ Practices 
Act, 1969., The 
the - ‘respondents - ‘argues. that at any 
rate the-explanatory statement ‘should 
‘have stated whether the Monopolies ‘and 
Restrictive: Trade Practices Act’ applies 
‘or ‘not: should have been “brought to the 
‘notice of the general body. of'the share- 
holders: It- is difficult to `. understand 
the point’ which the learned Counsel 
for the. respondents -wanted -to. make.. Is 
‘it to be stated in ‘the explanatory state- 
‘ment tó the notice that—'"we invite an 
argument on the “Monopolies Act and 
its applicability”? Surely that is’ not 
the purpose of an ‘explanatory " : State» 
ae to the notice. ` 


i : But. there: is -a more funda- 
N abstak on the -part cof the sre 
pondent in this regard. : lie! notice- is 
given in’ the following , terms: pees 


` (šet ‘out: hereunder) ' 
‘unanimously 


‘But at. that time -there ;was . 


learned. ° Counsel ‘for . 


-was enclosed. 


ALR 


. “Notice ‘is: -hereby "giv that `. 
General Meela p J 
Ra 


company at “al pee House, Civil Line, 
Kanpur,.on Monday, 12th day of Octo- 
ber, 1970 at 2.30 p.m:-to: consider and 
if thought fit -to. pass. with or without 
modification : the following: resolutions ag 
an Ordinary Resolution. : 

` "Resolved that ‘resolution. No." 4 
which ‘had been 
‘as an. - Ordinary 
Resolution : at. a ‘general: ‘meeting: of the 
‘company -held”on the 27th ‘February, 
1970 at its. registered office at: Swadeshi 
House, Civil Line, Kanpur in ‘pursuance 


of the . notice dated the 29th - January, 


1970 -be and is thereby confirmed and 
approved. al 


“Resolved that ub to the Peis 


‘sary approval of the. Central’ Govern: 
ment being obtained pursuant ' ‘to 
‘provisions of ' Section’ 372 -and ‘all other 


` the 


applicable provisions: sif - any, of the 
panies: Act;:*1956, the company heré- 


‘by sanction’ - “the : “investment ‘by it in 


the shares ` of Swadeshi Polytex Ltd., 
Kanpur, to the extent of the aggregate 


-face value of rupees one crore by way 


of: su ibing and/or purchasing to the 


‘extent of 10,00,000 Equity Shares of the 
value of Rs. 


'10/- each at par on such 
tertis’ and ‘conditions. as the’ Board’ of 


Directors - think fit notwithstanding the 
‘fact ‘that the investment in thé shares 


of the “said Swadeshi Polytex Ltd, ex- 
ceeds 10% of the subscribéd capital: of 
the said Swadeshi.. Polytex Ltd. ‘and 
shall exceed: 30% of thie ‘prescribed capi- 
tal of” this company, .and the Board of 


‘Directors of: the’ company” be ‘and are 


hereby authorised to do and/or ‘cause to 


be, done and/or execute and/or cause to 


be` execiited all*'such acts, deeds : and 
things as oe may ‘think expedient for 


tha purpose.” 
By er ‘of ‘the "Board 
- For Sneb, Cotton Mills Co. “Ltd. 
Secretary” : 


z 


a 24, With the: ‘notice the explana- 


tory statement required by Section .173 
-The Notice. itself gives 
due information that subject-. to, the 
necessary approval of. the; Central Gov- 
ernment and, all- other applicable provi- 
sions. if any. of the Companies : Act; the 


company sanctions, -investment by .Swa- 


deshi Cotton. Mills, Ltd. im the shares of 
Swadeshi. Polytex Ltd., Kanpur. to the 
extent of: aggregate face value of rupees 


one crore. - The explanatory - -statement 


said that the share capital of the. new 
company proposed to be issued was. -four 
crores: and the -proposed investment to- 
gether withthe existing inyestment in 
the shares: of, the incorporated aoa 
shall be in excess of 30% of.the capt- 
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tal of the company. Hence under Sec- 
tion 372 of the Companies Act the ap- 
proval of the company in General Meet- 
ing is sought. The explanatory state- 
ment made it clear that Sri S. Jaipuria 
was one of the persons proposed to 
be appointed as Managing Director of 
the new company of Swadeshi Polytex 
Ltd. and Shri Rajaram Jaipuria is pro- 
posed to be appointed as Managing Dir- 
ector of the company of Swadeshi Cot- 
ton Mills Ltd. Then there was a reci- 
tal of certain civil proceedings. one of 
them being the present suit by the res- 


pondents being Suit No, 105 of 1970. 
In that suit an interim order 
was made which was also recited. 


Then in the correspondence itself it is 
stated that the general meeting of the 
members was duly held on the 27th 
February, 1970 and business of the 
meeting was taken’ and there was a re 
solution unanimously passed. Thereafter, 
follows a recital in Suit No. 105 of 
1970 where the learned Judge by his 
interim order dated the 8th September, 
970 directed’ that `. 

. “there shall be an injunction res- 
training the respondent Directors (Com- 
pany Directors) from acting on the Re- 
solutions passed at the General Meet- 
ing held on the 27th February. 1970 un- 


til the same is hereby confirmed or- 


approved at a meeting properly notifi- 
ed. All other interim orders vacated.” 


25. This was duly passed at the 
General Meeting. Thereafter the pre- 
sent suit was filed being Suit No. 451 
of 1970 by Banwarilal Jaipuria against 
the appellants. Before Mr. Justice 
Ghose the issue was whether the Letter 
of Intent has lapsed and it was on that 
ground that the order of injunction was 
made by the learned Judge. 

26. In order to appreciate: this 
point better. it will be necessary to re- 
fer to certain correspondence. On the 
12th February, 1971 Swadeshi Polytex 
Ltd. wrote to the Secretary to the Gov- 
ernment of India. Company Affairs. that 
that company has been registered for 
the establishment of polyster fibre 
unit and that it has been granted an 
industrial licence dated the 7th. October, 
1970. it drew the particular attention 
of the Government to the additional 
conditions in the licence where it is 
stated. 


“Please note that the licence does 
mot in any way constitute an autho- 
risation under the Monopolies and Res- 
trictive Trade Practices Act. 1969. 
Wherever applicable such permission or 
clearance as may be required under 
the provisions of this Act should be 
invariably obtained by the undertaking 
before instituting an effective step for 
implementing the licence.” 
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In that letter Polytex Ltd. wrote’ 
that they understood that the- provisions 
of the Monopolies and Restrictive Trade 
Practices Act will not apply to an 
undertaking which has taken steps to- 
wards substantial compliance with the 
terms of the Letter of Intent before 
the ist June, 1970, being the date of 
the coming into operation of the Act 
Then they proceeded to give in that 
letter particulars of the Letter of In- 
tent, collaboration agreement, acquisi- 
tion of lands. powers, import of machi- 
nery. application to the Controller of 
Capital Issue, project report and loan 
application and substantial amount’ of 
expenditure incurred prior to lst June, 
1970. To this there was a reply on the 
6th March, 1971 stating inter alia “you 
will appreciate that the question of 
granting a clearance from the applicabi- 
lity of the provisions of Section 22 - of 
the Monopolies and Restrictive Trade 
Practices Act ` will arise only if such 
provisions applicable to your undertak- 
ing.” On the 12-4-1971 the Swadeshi 
Polytex Ltd. again wrote to the Deputy 
Secretary Government of India. giving 
the particulars that Rajaram Jaipuria 
Managing Director of Swadeshi Cotton 
Mills Ltd. and his brother Sitaram Jai- 
puria, M. P., are Directors and that 
having regard to the provisions of S. 2 (g) 
read. with. Explanation (b) Swadeshi 
Polytex Ltd. should be regarded. when 
established, as inter-connected undertak- 
ing with Swadeshi Cotton Mills Ltd. 
A reference was made also to Suit No. 
451 of 1970 in that letter. The letter 
closes with the request that by way of 
abundant caution application was en- 
closed for approval under Section 22 of 
the Monopolies and Restrictive Trade 
Practices Act. Then on the 12th May. 
1970 the Government replied to the let- 
ter of 12 February, 1970 saying that 
“I'am directed to say that on the facts ` 
stated this department is of the view 
that the provisions of Section 22 of 
the Monopolies and Restrictive Trade 
Practices Act. 1969 will not. apply to 
the establishment of the new undertak- 
ing for the manufacture of polyester 
fibre.” Finally on the 20th May, 1971 
they categorically wrote stating that “in 
view of the department's letter dated 
the 14th May, 1971 addressed to you 
the application under Section 22 is filed.” 


27. Now all that Section 22 of 
the Monopolies and Restrictive Trade 
Practices Act does is to provide that 
“No person or authority other than 
the Government shall after the com- 
mencement. of this Act establish any 
new undertaking which when establish- 
ed would become an inter-connected 
undertaking to which clause (a) of Sec- 
tion 20 applies except in accordance 
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with the previous -permission of. the 
Céntral -Government”.. But the ‘ Cen- 
tral Government itself does:not think 
that Section 22 of the ‘Act applies: 
That seems to me to be. an end of the 
matter. < There-is no prima facie case 
for ‘an injunction on: that . basis. 


-. 28. The learned Counsel for the 
respondents. has placed a. good deal of 
reliance on Section 173 of the Com- 


panies Act. Sub-section. (2) of „Section. 


173. réads as “follows: —, < 


‘Where any. ‘item of pede to She. 


` transacted at: a’ meeting. are deemed -to 
be special- as aforesaid, there shal -be 


annexed to .the: notice of the meeting: a - 


statement ‘setting. out. all material facts 


concerning each ' such item of -business ~ 


including in particular. the: nature of the 
concern or interest. if any. therein’ of 
every Director and Manager,’ if any.” 


29.. At’ the, time when ` notice ‘of 


the méeting, was given there. was-' no ` 


application pending with the ` Govern- 
ment of India for, permission under -the 
-~ Monopolies - -and Restrictive. Trade Pra- 
étices ‘Act.’ Therefore, ` nothing was re- 
quired’ to’ be „stated ‘in. the ‘explanatory 
statement... but ~the. explanatory 

ment did ‘seek the permission’ of 
General Meeting for- sanctioning ae 
crore. rupees. as ‘investment ‘of the money 
of Swadeshi Cotton Mills: Ltd. in | ‘the 


‘shares of Swadeshi Polytex’ Ltd. under - 


‘Section 372 of the Companies’ Act. Now 
. sub-section (2) of. Section `173 of 
Companies ‘Act. requires “a Aa 
out all material facts concern- 
` ‘ing ede such. item of business.” “All 


pa ear statements.: 
the Government. of India has also stat- 
ed that Section .22 of the - Monopolies 
_and | Restrictive Trade Practices Act, 
1969 does not: apply. erefore, 


fact that the Monopolies and. Restrictive 
“Trade Practices Act ‘does not ‘apply can- 
not be 4 ‘material fact. 


30. . Looking at” the problem it 


.does not appear to me that prima facie. 


Section 22 of the Monopolies and Res- 
trictive Trade Practices Act,- 1969 | ap- 


plies at all in- this .case, that the notice - 


‘of the meeting is not at all tricky and 
that sufficient inférmation had been 
given to the general body of 


‘erore rupeés of. Swadeshi -Cotton Mills 
‘Ltd. in Swadeshi Polytex Ltd. ae 


3i. The question ‘under Section 

29 of-the Monopolies: and Restrictive 
Trade Practices Act. 1969. is primarily 
a question for the Central Government 
thereafter by the Commission fol- 
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-there are: Various restrictions which ‘re- 


pee 


i collaboration, ` and import 


port Control Act. 
view, necessary to = all ‘that before 


it is. 
not “material. fact” to be , disclosed. The ` 


share- 
holdérs that they were expected to ac- 
cord sanction to the investment of ‘one . 


ALR 


lowed by report to. the : Moyenen 
and it is not the primary duty of, 

Court to adjudicate ‘On :a point hether 
a ~ company is inter-connected . or: not 
within’ the meaning -of Section 22 -0 
the Monopolies and- Restrictive Trade 
Practices. Act, 1969.: Besides, I bave 
already traced.-the history from.: thej, 
correspondence where the Government of 
India considers that: Section 22 does nob 
apply: at." all to the. facts of this. Case.. 


7 Section, 173 (2) of the” fo. : 








‘Consequence. of’ ultra vires doctrine: ` 
spécial business requires to find a place 
in the. ee statement. „but: H 
does not. . mean th 


is carried “out properly: - 


quire to be ‘satisfied: for a factory, be- 


fore it is intended to be -put into opera- 
. tion, requires’ a- factory licence, ` 


land, 
before- it.is purchased, requires. regis- 


tration; conveyance and permission’ ih 


some - ‘cases of municipalities; foreign 
of materials 
requires permission: : ‘under the Foreign 
Exchange Régulations* Act and”. Im ` 


‘It is not, in my 


the general: body ; ` share~holders, 
What is necessary, = oe instance in 


this case, is: to’ inform the general ey 
“bl 


of share-holders as‘ a special ` 
that Swadeshi -Cotton Mills Ltd. is i 
vesting -onè crore rupees of its’ ‘money 


iip Swadi Polytex Ltd. and the..re- 


quirement . 


“Section. 372 of. the Com~ 


‘panies Act aa been satisfied. 


33. -I will now notice some `of 
the decisions. which have been cited ie 
the Bar but most of them have’ no ap- . 


plication to the: facts of ‘the present case, 


In the’ case of ‘Bimal Singh ‘v, ‘Muir 
Mills ‘Co: Ltd., (AIR 1952 -Cal 645): it 
was said that where ‘there is a large 
body of -share-holders - who’ reside at - 
great distances from the registered offi- 
ce of the company, the Court does 
not think it fair onthe part of the com- 


--pany to.leave the proposed articles at 


the registered office’ and give: the share- 
holders notice~of that fact. In.’a case 
like this the ‘Court agreed with Mr. 
Palmer. that. printed copies of the pro- 
posed new articles: should’ have: . been 
sent with the notice.’ In this -case © 


-that was not done and the Court took 


the view that the notice did not dis- 
close fully and frankly. the facts upon 


-which the share-holders were asked to 


vote. The facts here are. entirely different. 
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34. In Lalita Rajya Lakshmi v. 
Indian Motor Co., (AIR 1962 Cal 127) 
it was held that although it imposes by 
Section 173 (2) an obligation that there 
shall be annexed to the notice of the 
meeting a statement of the type and 
mature which is discussed in that judg- 
ment, the question is, does failure to 
comply with the details of Section 173 
(2) of the Companies Act make it a 
case ipso facto of oppression in conduct- 
ing the affairs of a company within the 
meaning of Section 397 (1) of the Com- 
panies Act which the Court was con- 
sidering in that case. The Court there 
held at page 131 of that report. 

“that does not mean that this fail- 
ure to supply the fullest possible de- 
tails in the explanatory note under Sec- 
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tion 173 (2) of the Companies Act will ` 


be visited with an application under 
Section 397 as typifying such failure to 
be act of oppression within the mean- 
ing of Section 397.” 

It was also stated in that case’ at 
page 130. 


The first answer on the facts fol- 
lows from the proposition that if a 
share-holder is aware of the facts, it 
is not for him or her to complain of 
insufficiency of notice of a meeting. 
This principle was laid down by the 
Privy Council in the case of Parashu- 
ram Detaram v. Tata Industrial Bank 
T 55 Ind: App 274 = . (AIR 1928 PC 

35. Then again when a Division 
Bench of this Court in East India Com- 
merical Co. (P) Ltd. v. Raymon Engi- 
neering Works Ltd., (AIR 1966 Cal 232) 
had to consider the question of ‘mate- 
rial facts” in Section 173 (2) of the 
Act, it was said that the solution of the 
problem as to whether .all material facts 
were disclosed depends upon the- facts 
‘of each case. It is. however, not the 
function of an explanatory statement 
to travel beyond the scope of the pro- 
posed resolution. Material facts have 
to be given but not detailed particulars. 


36. There was some discussion in 
Narendra v. Institute of Engineers. 67 
Cal WN 960 = (AIR 1964 Cal 73). It 
dealt with the question of difference in 
the character of a chartered company 


and a company formed by or under: an 
act of Parliament. > 
37. In Vita Food Products v. 


Unus Shipping Co. Ltd.. (1939 AC 277) 
it was held that Section 3 of the New 
Foundland Carriage of Goods by Sea 
Act, 1932 which provides that every bill 
of lading “shell contain an express 
statement that it is to have effect sub- 
ject to the provisions of the said rules 
as expressed in this Act” were directory 
and not mandatory and -that failure to 
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obey the directions did not, therefore, 
make the contract illegal. 

38. But where an Act made the 
adoption of the agreement in the pres- 
cribed manner as a condition of its vali- 
dity, it was held that the resolution was 
ineffective owing to the absence of no- 
tice of the contents of the agreement 
and that the agreement and the acts 
done in pursuance of it were consequ- 
ently ultra vires the company and in- 
capable of being made valid by acqui- 
escence on the part of. the shareholders 
as in Pacific Coast Coal Mines Ltd. v. 
Arbuthnot, (1917 AC 607) = (AIR 1917 
PC 52). 

39. Then again in Samuel 
Montagu & Co. Ltd v. Swiss Air Trans- 
port Co. Ltd., (1969-2 QB 307) it was 
stated by Lord Denning M. R. and 
Samuel L. J. construing Article 8 (q) of 
the Warsaw Convention that it should 
not be given so rigid an interpretation 
as to hamper the conduct of business. 
It is desirable that Air Transport com- 
panies should be able to use on way- 
bill to fit both international and also 
non-international carriage. I am guot- 
ing the observations of Denning M. R. 
at page 314 of that report: 

“I do not think we should give a 
strict interpretation to Article 8 (q) in 
the Convention. We should not give it 
so rigid an interpretation as to hamper 
the conduct of business. I do not inter- 
pret the article as meaning that the 
waybill must contain the statement ver- 
batim. It is sufficient if it contains a 
statement to the like effect. It fol- 
lows that (q) is satisfied if the statement 
says that the carriage is subject to the 
rules so far asthe same are applicable 
to the carriage.” 


40. The important point of this 
decision. is that in construing the pro- 
visions. like Section 173 (2) too rigid 
an interpretation should not be made 
as to “hamper. the conduct of business”. 
Section 173 (2) of the Companies Act 
means-a notice and explanatory state- 
ment which should give notice of the 
essence and substance of the transac- 
tion intended to be passed at the meet- 
ing. It is a business document. It 
must be used in a commonsense business 
way. So long as that standard is 
satisfied this Court should not be as- 
tute to find legal and technical points 
to defeat the notice and the explana- 
tory statement. Even applying the test 
laid down by Kekewich, J., that “the 
man I am protecting is not the dis- 
sentient but the absent shareholder” 
as applied in the decision of Biswanath 
Prasad Khaitan v. New Central Jute 
Mills Co. Ltd., ( (1960) 64 Cal WN 970), 
the instant case does not come with- 
in the meaning of that test. 





of: the 


that the appellants never- asked 
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tore a Rubber ‘Co. v: Synthetics and 
Chemicals Lid, (1970-2 Com LJ .200 


(Bom) ) .was:cited.. This .was a. judg-. 


ment ` of-a- single Judge, At pages 
244-45 it. was observed ‘in that. case. ‘“Re-. 
_ liance -was also. placed upon AIR 1962 
Cal 127 in which the Privy Council's. 
lowed: and. upon ‘M/s. Kalinga Tubes 
Ltd. v. Shanti: Prasad Jain, 
Orissa 189) “which was affirmed: by the. 
Supreme Court in Shanti Prasad Jain v- 
Kalinga Tubes Ltd. (AIR .1965- SC 1535). 
Relying upon these authorities it was 
sought to be contended that the -plain-. 
tiffs having full knowledge of, the- facts 
which according: ‘to them’ .were not 
disclosed in-the explanatory statements, 
had no right to challenge“ the validity, 
of the notices on. this ground and were. 
` estopped, from: doing so. There’ is. how-. 
ever, no such plea in any of the affidavits. 
in reply, and‘this question really does. not 


arise for my, consideration, but as this . 
question was - -argued at some: length and - 


as the contesting defendants insisted’ 
that they. could. spell. out. such, -a.. plea, 
from their: -affidavit-in-reply which’ they. 
have not: been, able.to do so — I. will 
shortly. . deal:..with the..same. In my 
opinion, ‘none: of these authorities sup- 
port the - contesting -defendants. Each 
turns upon its own .facts.. The Privy 
Council decision _in ‘Shamdasani’s ., case 
was under. the. indian Companies. Act, 
1913 which did .not contain any - sec- 
tion `: corresponding to . Section 173 .:(2)- 
1965 — Act. Regulation 49.. of 
Table A of Schedule 1 of: the 1913. Act 
inter: alia- required 
cial. business, the - general nature ` of 
that business should be set out in the 
notice. _This regul 
Section 172. (1) ‘ of the 1956 Act, which 


requirés” every notice of a meeting “to . 


contain a statement of the business: ‘to 
be transactéd thereat. The Privy Coun- 
‘ cil, did not have to decide the question’ 
of a mandatory statutory - provision, 
‘non-compliance ‘with . which’ would | in- 
validate the notice. The: “Privy Coun- 


cil held that. there wás- nothing ques- 


` tionable about the notice.” PP he 


42.. On: the question of- balance 
of convenience and prima facie -case. it 
does not appear to me. to. be a case-for 
an ‘injunction. - We. therefore. set aside 


the judgment of the- learned Judes and é 


~ allow the appeal. 


43. There fs a ‘cross objection’ ‘on 
. behalf of the respondents. ‘They relate 
first to -the Industrial licence and 
secondly to the non-disclosure. of the 
financial... arrangement... The ~ learned 
Judge’ found- against the 
on these two points We find. however: 


Sitaram v. Banwarilal (P.'B, Mukharii C. J) 
` Lastly; the.case of Firestone. 


. equally lacking in bona fide. 


(AIR 1963: 


ulation Act, 1969 can arise. 


‘will be. no occasion for. a licence. 


that -in case of spe-. 


ation’ corresponds to. 


respondents ` 


ALE 
inspection of the. financial and techni- 


cal agreement and collaboration. The 
plea for -non-disclosure of the terms. 
and conditions of the . agreement has 


been held -by the:learned Judge to: be 
‘Here ins- 
pection was offered but was not taken. 


. There was, therefore, little left of this- 
“decision in -Shamdasani’s. case was fol- - 


argument. On the: point of. industrial 
licence,. it was: argued by ‘the learned 


counsel for the-- respondents: that: the 
notice and the: explanatory statement: 
should have- disclosed that: no licence 


under the Industrial Development. and - 
Regulation Act had. -been obtained for 
establishing ~: Polytex - undertaking. . In’ 
fact. the licence was obtained . 
7th October, 1970. - 
appears that. 


on, “he 
“Prima | facie. it ap- 
the learned .Judge was. 


-right in. saying. that all that Section. 11 


of the Industrial Development and Re- 
gulation- Act . requires.. i that- a licence 
must be.. obtained before the: undertak~ 
ing is established. : -He ‘noticed 
that. the .words “previous permission” 
are not’ used in the rélevant Section 1L 
(1) of the Act. It is true that the 


-learned Judge held:that ‘until and. un- 


less undertaking -is established; no. ques- - 
tion of licence ‘under -Sectiom 11- (2). of 
the Industrial: Development and’ i 
The: learn- 
ed Counsel for the respondents. drew 
our „attention: to the proviso to that 
section which “he construed -to mean that 
after an’ undertaking is established nn 
But 
we.do-not think that the’ industrial 
licence need at all’ be in the -explana- 
tory- notice in view.of - what I have 
said under Section 173 @); of oe Cont 


` panies Act. 


44 . Vaitious igthier : 


on behalf of. the appellants. One ‘of 
them is-a question rof- res judicata - but. 
it is unnecessary for us’ here to express 
an. opinion on that point. His :point 
was that ‘the suit+ before Mr. Justice 
Ghose should have’ been - amended: to 

include ‘the subjecti matter of- the pre- 
sent suit. The Monopolies and Restric- 
tive Trade Practices: Act came into ope ` 
Tation -on the 1st-June..1970 and the. 
hearing „of. the suit before’ Mr. Justice 
Ghose began -and. concluded ‘in August, 
1970. . Therefore he says that it. barred 


‘by constructive res judicata. -But, as 
‘I say, it is -unnecessary .to decide this 


point în the present application in view 
of what, we have already ` stated before, 


45. - 


i For these reasons “the. ap- 
pellants: succeed -and the cross” objec- 
tion fails. The appellants’ costs certi- 


fied for two counsel willbe costs in 
the cause. I have seen the judgment of 
my ‘léarned: brother ` and I agree: with 


for .. the- order pro 


` 


1972 


B. C. MITRA, J.:— 46. The 
short point involved. in this appeal is 
whether an . order of Injunction res- 
training the. appellants from giving ef- 
fect to a resolution of a company, was 
rightly made. The respondent who is 
a shareholder of the 8th - appellant 
brought a representative action, for self 
and other shareholders, for an Injunction 
restraining the 8th ‘appellant and its 
Directors from holding any Meeting of 
the company pursuant to a Notice dated 
September 14, 1970 or from passing any 
of the resolutions set out in the Notice 
or from giving effect to the resolutions, 
if passed. An earlier Notice dated 
January 29, 1970 was issued on behalf 
of the 8th appellant for a General Meet- 
ing of the company to be held on Feb- 
ruary 27. 1970 to consider and if thought 
fit. to pass the following among other 
resolutions :— 


“Resolution No. I — Resolved that 
subject to the necessary approval of 
the Central Government being obtained 
pursuant to the’ provision of Section 372 
and all other applicable provisions, if 
any, of the Companies Act, 1956. ‘the 
company hereby sanctions investment 
by it in the shares of the Swadeshi 
Polytex Ltd., Kanpur. to the extent of 
the aggregate face value of Rupees 
One Crore by way of subscribing and/ 
or purchasing to the extent of 10.00.000 
Equity Shares of the value of Rs. 10/- 
each at par on such terms and condi- 
tions, as the Board of Directors think 
fit notwithstanding the fact that the 
investment in the shares of the said 
Swadeshi Polytex Ltd. exceeds 10 per 
cent. of the subscribed capital of the said 
Swadeshi Polytex Ltd. shall exceed: 30 
per cent. of the subscribed capital of 
this company and the Board of Direc- 
tors of the ‘company be. and are here- 
by authorised to do and so far cause 
to be done all such acts. deeds or 
things as they may think expedient for 
the purpose.’ 

The explanatory statement annexed to 
the Notice was as follows: 


“The company had received a Let- 
ter of Intent from the Government of 
India for establishment of ‘a new under- 
taking for the manufacture of Polyes- 
ter Fibre. As a considerable amount of 
capital will have to be raised. it was 


considerably expedient to promote a 
new company ... .. . According- 
ly, a company under. the. name and 


style of Swadeshi Polytex Co. Ltd. is 
being incorporated. Considering the 
future prospects and the profitability of 
the company. Swadeshi Polytex Ltd.. it 
is considered desirable that this com- 
pany should invest liberally in the 
shares of the said company. It is pro- 
posed to acquire Equity Shares to the 


Sitaram v, Banwarilal (B. C. Mitra J.) 


„junction, mentioned 


[Prs. 46-49] Cal. 117 


extent of the aggregate value of Rupees 
One Crore in the new company afore- 
said.” 

47. On receipt of this Notice the 
respondént instituted a Suit íin this 
Court (Suit No. 105 of 1970) (Cal) 
against the 8th Appellant and its Direc- 
tors. for an Injunction restraining them 
from holding any Meeting pursuant to 
the said Notice and from passing the 
resolutions mentioned therein on the 
ground that the Notice did not disclose ` 
material facts. In this Suit, on an ap- 
plication by the respondent an ad in- 
terim order was made by Ghose, J., on 
February 26, 1970. restraining the 8th 
appellant and its Directors from giving 
effect to any resolution that might be 
passed pursuant ‘to’ the said Notice. 
The ‘resolutions set out in the Notice 
were passed at the Meeting of the com- 
pany held on February 27, 1970.. 

48. On September 7, 1970. Ghosh 


J. disposed of the application for In- 
aes by making the following 
order :— 


“There shall be an Injunction res- 
training the respondent-Directors from 
acting on the resolution No. 1, passed 
at the General Meeting held on the 
27th of February. 1970. until the same 
is confirmed or approved at a Meeting 
properly notified’ 

Before proceeding any further I 
should note that this order has become 
final as between the parties. The In- 
above, was issued 
on the ground that the explanatory 
statement did not disclose a material 
fact namely. that the offer -contained in 
the Letter of Intent had lapsed on 
January 24, 1970, and was no longer in 
force when. the Notice was issued. 

49. In compliance with the order 
of Ghose, J.. and with a view to ter- 
minate the effect of the Injunction. an- 
other Notice was issued on September 
14. 1970 for a General Meeting of the 
8th appellant to be held on October 12, 
1970 to consider and if thought fit. to 
pass with or without modification the 
following resolution :— 


“Resolved that Resolution No. I 
which has been unanimously passed as 
an ordinary resolution at the General 
Meeting of the company held on Febru- 
ary 27. 1970 in pursuance of the Notice 
dated 29th January. 1970. be and is 
hereby confirmed and approved.” 
Along with the Notice of the Meeting 
and the draft resolution. an explana- 
tory statement was circulated to the 
Members and this statement was as 
follows :— 

“The Letter of Intent which has 
been revalidated by the Central Gov- 
ernment has been transferred by the 
Central Government to the name of 


~ establishing the - 
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Swadeshi - Pelytex. Ltd. and. “accordingly 
the- plant is being: put.up by them at 
Gaziabad in collaboration with Messrs: 
Viekers Zimmer A. G.. Frankfurt, Terms 
- of collaboration have been approved -by 
. the Central- Government ‘and the work 
has already commenced, The ‘plant is 
likely to go. into. production in. early 
1973- st. . 

: On receipt of the said. notice the 


` respondent : filed. another . representative. 


suit against the appellants for. a decla- 
ration that the said Notice. dated Sep- 
tember 14. 1970 and ..the explanatory. 
statement arinexed thereto. convening a 


General Meeting.of. the 8th: appellant. 


for the purpose of ‘passing: the resolu-. 
tion, were void and inoperative 
for. a permenant Injunction restraining 
the: appellant- from holding. any Meeting 
pursuant to the said . Notice or giving. 
any effect to the- resolution, if passed. 
The General Meeting. of. the - company 
. was duly held’.on October, 12. .1970- and 
the ‘resolution mentioned 
unanimously. passed. ° 


. 50. ~ In’-the- second ‘suit {that is 


the suit. owt. of which this appeal’ -arises) . 


filed by the respondent. he made “an 
application for: an Injunction: and: 

this . application S. K. Mukherjea.. MG 
made an order on March 16. 1971 grant- 
ing an Injunction restraining the . ap- 
pellants and each of them from giving 
effect -to. the -resolution set out in .the. 
“Notice dated : September: 14, 1970. 
order ‘was made. without .prejudice $ hed 
the rights of the appellants -and . the. 
Members of .the 8th appellant to oo 
a. fresh resolution according to law in 
terms similar to- the resolution which- 
was- the subject-matter of the ‘applica- 
_ tion. Aggrieved: by this, order ‘the ap- 
pellant has preferred. to. this- appeal. 


51. - The grounds | 


the: ‘Tesotution passed .on October” 12, 


1970 confirming- the earlier. resolution.’ 


of the company passed on February 27, 
1970 . were entirely . different: from > the 


grounds which formed the subject 
matter’ of. "attack "on` the’ resolution: 
-passed on February 27.°1970. The‘new - 


ground of, attack canvassed by the res- 
pondent in -the’second application '-for 
Injunction. -was that: neither the Notice. 
dated -‘September::14; 1970::.nor the. ex- 
planatory statement set out therein. dis- 
© closed -.whéther” permission had been 
- obtained from the Central Government 


as required : under the Monopolies „and. 
1969 


“Restrictive . Frade. Practices: Act.’ 
(hereinafter referred to as. the-Act) for: 
undertaking.. of Swa- 
.deshi Polytex Ltd., which when estab- 
‘lished would be-an inter-connected ‘Com- 

pany: of the 8th appellant.. There were, 


- certain -other- grounds namely that - no 


disclosure was made-.as to, whether ,-a. 
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vand: 


- above, was, 


- The. 


-of.- attack’:‘on. 


. ALR 
Licence had been obtained as required . 
by Section 11 of the. Industries (Deve-" 
lopment and Regulation) Act, and. that 
the ‘terms and conditions of the colla- 
boration bareement were not disclosed. ' 


52. t Mr: S.C. ‘Sen, ‘counsel for 
the olia. raised several points. in 
support. of this appeal. The first point 
raised by him was that the ‘bar impos- 
ed by’ Section 22:read with Section 20 
o (ii), of -the act ‘could not- be invok- 

‘this’ case’.as' the total “value of 
fhe. asséts of thé inter-connected under- 
takings. wasless ‘than. Rupees 20 crores.. 
The ‘second. ‘point: urged by him was: 


_ that even’ assuming’ that thére was ' vio- 


lation or infringement of the. ` provi- 
sions of ‘the ‘Act, the respondent. as 
shareholder: of the company could not 


- rely. on such - violation, as a ground for 
‘Injunction ; 


restraining: the appellants 
from giving | effect to the ‘impugned re- 
solution. > The ‘third „point. urged ` by 
counsel for , the . appellant -was that the 
trial. Court erred in construing- the pro-.. 
visions of. the Act. inasmuch as it. was 
held that if a relativé. ‘of the Managing 
Director of a company. .was a Managing - 
Director, of another ‘company, the. two 
undertakings must ‘be. deemed to- be 
inter-connected undertakings by: . rea- 
son of explanation - (b) to Section 2 (g) 
of,..the `: Act.. ..The. last point urged by 


_ Mr. Sen was that the trial Court was 


in- error in. construing: explanation (b) to 
Section .2 (g) by: holding that it- meant 


that two or more undertakings. should 
. be ‘deemed to, be. per omn aed if one- 


or more individuals: who own or manage: - 
or ‘control ` one | undertaking’ together 
with- his -or_ théir relatives `. jointly’ or 
severally owned. managed. or controlled 
the other. undertaking. or- ' undertakings. 
It. was contended’ that. iùn giving. i 
meaning- to the explanation . the . trial 
Court- had fead: into it the. words “who 
own: manage, or - control. one unäertak- 
ing’” “which . it should, not’ ‘have done.. 
The next point urged by counsel,” for 
the appellant was that the statute. ‘spe- 
cifically ` ‘provided for’ penhaltiés for: con-.- 
travention of. ‘provisions of the” same. 
These provisions “have':.been ' made in 
Chapter VIII" of the Act. and even: as- 
suming that .Statutory provisions -had 
been ‘violated. no -Injunction ‘could ~be. 
issued- but- the, only remedy was im- 
position’ of -a penalty. as - ~ Provided in. 
Chapter ` Pe ‘of. the “Act. Ty 


53. “In support ` of these. eee: 
tions Mr. S: C Sen relied on -several 
passages,.in. Craies‘on Statute Law 6th 
Ed. pp: 231, 232. -234, 235.. and . 237. Re- 
Hiance was placed. on several- English 
decisions: -Vallance :y. Falle.. (1884) 13. 
QBD 109, ‘(Cutler v. Wandsworth’ Sta-` 
dium Ltd.) 1949 AC, 398, Newman. v: 
Francis, (1953), i WLR: .402 and in- Re: 
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54. In developing the points for {rom giving effect. to the resolution 


mulated by’ him Counsel for the appel- 
lants argued - that’ in’ ‘computing the ag- 


-fregate value of the- ‘shares‘ of? the ~~ 


‘holding company. and its subsidiary. the 
‘value of the shares. of ‘the subsidiary 
company. held by the holding company, 
should be excluded. 
ìf the two undertakings were treated as 
one for the- purpose of “valuation, 
shares of the subsidiary company. in the 
“hands of the ‘holding company. ought 
not ‘to be -taken into consideration ` in 
computing ‘the assets of the two com- 
panies. In-the: Balance’ Sheet of the 
8th appellant as at December 31. -1969. 


the -value of the shares of the subsidiary ` 


held by the 8th appellant (holding com- 
pany) has-been shown at Rs. 1.69.56.121. 


If the value ‘of: the shares: ‘are left- out, . 


it ‘was contended, as it ought to’ be 
“left out, the aggregate. value of the 
“assets of -the inter-connected undertak- 

ing would be’ less” than Rs. 20 Crores 
and therefore. ~ Section 22 of the ‘Act 
. would -not be- attracted. '. The ` trial 
‘Court, however, rejected `` this `- conten- 
tion because in its opinion, the defini- 
“tion of ‘value of: assets’ given in ‘the 


Act, precluded this method. of “calcula- ` 


tion of the -assets of the inter-connect- 
ed undertakings. ‘For -the purpose’ of 
„this appeal- we do not- think we should 
go into the question of valuation. of ‘the 
assets ‘of the holding company ‘and the 
subsidiary’ company: or ‘the mode -of 'ċal- 
culating such assets. The suit is- still 
pending and these questions have to be 
investigated in the suit itself... We, ac- 
cordingly. refrain from “expressing , any 
views on the question of -valuation -of 
the : assets: of the unde ; - 


_ The next "point argued - 
Counsel for the appellant | 
n assuming .that the provisions of 

the "act had been violated.. such viola- 
tion would not make the contract: - for 
the purchase -of shares. of Swadeshi 
Polytex Ltd. illegal. It was argued that 
if the Statute prohibited the contract 
either expressly: or- impliedly. the con- 
tract -wouid become illegal. But in this 
case there was no such absolute prohi- 
bition so as, to. make the contract. for 


was that 


purchase of shares illegal: Reliance was’ 


placed by’ Counsel on Cheshire and Fi- 
foot on, 
page 297. Reliance was also placed ‘on 
(1961) L QB 374 and (1957) 1 QB 267. 
We do not think we need go into. these 
questions, which should be left to- be 
-determined at th trial of the suit it- 
self. The only- question , before us ís 
whether in the events that -have hap- 


pened, and keeping in view the provi-. 
sions in the Act. the respondent . had 


It was argued that - 


the ' 
“was misled. 


DA ‘the resolution. 


the Law- of Contract. 7th. Ed. 


passed- at the General. Meeting of the 


~ Company held on October 12. 1970. 


56. . The respondent's grievance is 
that by reason | of. the - omission to 
‘supply: the’ information’ in the explana- 
‘tory -statement about an application to 
the Central Government for permission 
undeér Section 22 of the Act. the share- 
-holders ` atteriding the General Meeting 
In- other- words. if the 
shareholders ‘were’ informed by a state- 


` ment in the explanatory statement that 


no - application had.-been made to the 


. Central’ Government. for permission con- 


templated by Section 22 of the Act, 
they -would not have voted! as they 
did. at the- Meeting held on October 12, 
1970. -It appears ‘to us that -this oom- 
tention has- no- merit. What- is the 
effect of the omission 'on the part’ of 
the Directors of the 8th appellant? [if 
an application. was in fact made, the 
Directors could have stated: either. that 
the’ application’ was pending or that it 
was refused by the Central Government, 
but that has- not happened in this ‘ease, 
No application ‘was -made by the Diree- 
tors of the 8th appellant for the permis- 
‘sion contemplated by Section 22. of the 
Act at the time when the Notice and 
-the explanatory statements were issued. 
‘In this situation’ what “the Directors 
‘could ‘have ‘stated was that mo applica- 
‘tion had been made'` to the sag ns 
‘Government “for pérmission under See 

tion 22 of the-Act-as they were ad- 
vised: not to -make such application. “I 
do not see how, a statement such as 
this. would have helped tbe sharehol- 
“dérs -either “in supporting or opposing 


k 57. `The next contention of Coun- 
nel. for «the appellant: was that it -was 
not. necessary. under- Section 173 of the 
Companies Act 1956 to give all the de- 
.tails..and. particulars in: matters cover- 
ed by.. ‘a proposed resolution. He argu- 
ed. that the approach .to- the question, 


- whether- -an explanatory statement was 


adequate, should be a  businessmen’s 
approach and not the approach of an 
expert lawyer.. In support of this con- 
tention. reliance was placed om a Bench 
in AIR 


tion was ‘whether, leave granted under a 
clause .12 of- the Letters Patent should 
be.. revoked. Two of the- Directors of 
a company . retired and there was an 
ooo by. certain parties to enter 
into ` . partnership. for buving the 
majority: shares of a company with a 
view to get the controlling interest 
therein... Pursuant’ ‘to ‘this agreement a 
large, number. of ordinary, and prefer- 


s 


- tion of two. new companies. 
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ence shares were acquired by. the part- 
- ners. This was followed: by incorpora- 
The shares 
‘of these new companies were held. by 
the partners in: equal shares. A “pro- 
posal was made ‘to change the Articles 
of the parent cémpany so.as to give 
the entire control to the -partners. to 
the exclusion of the minority., . share- 
holders. . For this purpose a Notice and 
a circular was issued for a Meeting. of 
the company. In-. the 
said that. the changes in the Articles 
were necessary , for the : ‘management -oË 
‘the company’s, affairs by a. Managing 
Agent- instead of -the Managing Direc- 
' tors.. A suit was -filed alleging that -the 
Teal object of the. Meeting for the -pur- 
pose of changing the Articles.. namely, 
control -of shares of. the: company by 
the partners, was suppressed. , It .was 
contended . that the Notice: was mislead- 
‘ing. The real document was not sent 
to the shareholders: along -with the 
Notice and -they. were - unable- to form 
any opinion: as to the real purpose of 
‘the Meeting. . It. was: held that in.such 
cases it was not-right to keép: the. al- 
tered Articles at the -Registered : Office 
and merely-. inform the shareholders 
that they could -have.. inspection of the 
-proposed alteration -and .that . copies . of 
-the new. Articles should have been sent 
-with. the Notice. Mr. Sen. sought. to 
distinguish this‘ case on: the ground: that 
fraud was attempted to. be -perpetrated 
-upon the. shareholders and there was 
suppression of the fact that what was 
‘really contemplated, was-a change in 
the control -of -the company BY! a new 
group of shareholders... : 


58, tt seems to. us.. “however, that 
for the purpose of’ this appeal it .is 
not necessary for us to go into the. vari- 
-ous questions ~ raised. by-- parties. The 
“Notice dated. September 14, 1970, for a 
“General ‘Meeting’ of the company to be 
held on October 12, 1970, was mani- 
` festly Ryen pursuant’-to’ the order ` of 
Ghose: - -by. which the Directors of 
the “8th pine were restrained -from 
‘giving ‘effect to the resolutions passed 


-at- the ` General Meeting - of Company 
held on February 27. tee Pa the 
resolution’ was confirmed - another . 


‘General Meeting of the’ Chaney pro- 
- perly notified. The’ order of Ghose, `J. 
‘was obtained by the respondent, and as 
noticed earlier: that order became final 
as between the parties. All that the res- 
‘pondent had to do, in order to termi- 
‘nate ‘the effect of the Injunction: was 
to call a General’ Meeting of the- com- 
“pany after duly giving Notice for the 
‘game. and have the resolution passed 
on February 27. 1970. confirmed at’ this 
‘Meeting. The -General Meeting of the 
Company held` on October-12,-1970; was 
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Notice: it ` was - 
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held in accordance with the -order of 
Ghose, J. It is to be noticed ‘that no 
grievance -Was made: by the respondent 
in the earlier suitor .in the petition 
for Injunction. about the. alleged con-* 
.travention ` of. any, of the provisions ° of 
the Act or about’ the failure on ‘the 
part .of ; the Directors. of the 8th appel- 
lant ..to, state in ‘the explanatory state- 
ment relating to the Notice dated ‘ Janu- 
ary 29, 1970. about infringement of any 
of the. :provisions ‘of ‘the. Act. or about 
the ‘omission to disclose. in the explana- 
tory statement. if permission of. the 
‘Central Government was -obtained under 
Section.22 of the, Act; ‘nor was there 
any direction in the order, of Ghose, J., 

to infọrm the. shareholders of the com- 
-pany- ;in -the explanatory, statement 
about an application made to the Cen- 
tral. Government for ` permission under 
Section 22 of. the: Act or. about the fate 


‘of any such application... In the light 
of the order made by Ghose, J.. one 
can. understand an attack on..the re- 


. Solution . passed at: the ‘Meeting held on 
‘October 12. 1970, ‘on. the - round that 
the resolution was, not. duly notified as 
required by. the order, or on- : the ground 
that the resolution was not _duly .con- 
firmed at the Meéting. But- these are 
not -the- grounds. Oof. attack by. the res- 
pondent. 'on the: resolution „passed on 
October 12, 1970. In our view it was 
not .open to the respondent „to - attack 
the resolution. passed. at the General 
Meeting -held.-on. October 12, 1970. on 
„any of the grounds on which the. at- 
‘tacked them in the -petition for injunc- 
tion, The respondent. had raised vari- 
ous objections to the resolution propos- 
ed to be passed..at. the Meeting to. be 
held on. February : 27, 1970, and Ghose, 
J.. after taking : into . “consideration ...all 
these objections had passed_an ad inte- 
tim order for Injunction. as ‘mentioned 
-above «and -the appellants were’ entitl- 
ed under the terms of the ordér to take 
steps to terminate’the effect of. the in- 
junction “by having a resolution’ ‘con- 
firmed’-at another ;General- Meeting. The 
respondent. in our view.: is not entitl- 
„ed to attack the resolution ` passed at 
the Meeting held ,on’ October -12; 1970, 
on the ground of: omission: to state - in 
the explanatory “statement, if an ‘ap- 
plication’ was: made’ for permission - of 
-the Central _Governnient: under 









cation was ‘made’ ' what was me ‘fa 


of the. samé..: a 
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59. ‘There -Ts nother point which 
seems to` us to have‘a great bearing on 
this appeal. The bar imposed by Sec- 
tion 22 (1) of the Act “is ‘a bar on a 
person ‘or authority from -establishing 
any .new- undertaking © after ` the ‘com- 
mencezent of the‘Act. ‘It is only-if a 
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person or authority seeks to establish 
an undertaking after the commence- 
ment of the Act. which ‘undertaking. if 
established, would -infringe the provi- 
sions of the Act. that the previous per- 
mission of the Central Government is 
to be obtained. The Act came into 
force on June 1, 1970. The new under- 
taking in this case namely, Swadeshi 
Polytex Ltd. was incorporated on March 
21, 1970. The Ietter of Intent. issued 
by the Central Government in favour 
of the 8th appellant. was transferred to 
the new undertaking on’ May 20. 1970. 
It seems to us, therefore. that. prima 
facie Swadeshi Polytex Ltd. was not 
an undertaking which was established 
after the commencement of the Act. 


60. The next question is whether 
the information which was omitted in 
the explanatory statement namely whe- 
ther an application was made to the 
Central Government under Section 22 
of the Act and if so the fate of this ap- 
plication was a material information, 
the omission to furnish which would 
make the resolution. passed at the Meet- 
ing invalid or void. Sub-section (2) of 
Section 22 of the Act requires a per- 
son or authority intending to establish 
a new undertaking to make an applica- 
tion to the Central Government before 
taking any -action for the establishment 
of such undertaking. Admittedly, in 
this case. nothing was stated in the ex- 
planatory statement about any applica- 
tion having been made to the Central 
Government as required by Section 22 
(2) of the Act. As I have noticed ear- 
lier the Notice for the General Meet- 
ing of the Company was dated Septem- 
ber 14. 1970, and the Meeting was to 
be held on October 12, 1970. At this 
Meeting the resolution, which was the 
subject matter of challenge in the ear- 
Her suit and with regard to which the 
Injunction was issued by Ghose. J. was 
unanimously passed, The resolution runs 
as. follows :-— 


“Resolved that Resolution No. 1 
which has been unanimously passed as 
an ordinary resolution at a General 
Meeting of the company held on Fe- 
bruary 27. 1970. in pursuance of the 
Notice dated 29th January. 1970. be 
and is hereby confirmed and approved.” 


After this resolution was . passed on 
October 12, 1970. the 8th appellant 
wrote to the Central Government on 


April 12. 1971, that it was advised that 
Chapter III, Part A of the Act which 
Included Sections 20 to 26 of the Act, 
did not apply to the 3th appellant. The 
letter. however, concluded with a state- 
ment that by way of abundant caution 
an application for approval under Sec- 
tion 22 of the Act was enclosed there- 
with. This letter is to be found at 
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pages 384-385 of Part II of the Paper 
Book. Quite plainly no application was 
made before the Notice dated Septem- 
ber 14, 1970, was issued and the Gene- 
ral Meeting of October 12, 1970, held. 
It cannot, therefore. by any means. be 
said that an apnlication for permission 
under Section 22-of the Act was sup- 
pressed. as no such application was. in 
fact made. before the Meeting of Octo- 
ber 12, 1970. was held. In answer to 
the letter of the 8th appellant dated 
April 12. 1971. the Central Government 
wrote on May 14, 1971. to say that in 
the opinion of the Department of the 
Company Affairs, the -provisions of Sec- 
tion 22 of tthe Act did not apply to the 


_establishment of the new undertaking. 


The authority to grant permission under 
Section 22 is the -Central Government. 
and that authority was of the view that 
no permission was necessary and no 
application for permission was, there- 
fore, called for. In that view of the 
matter we are of the opinion that in- 
formation about application for permis- 
sion under Section 22 of the Act in 
the explanatory statement, was not a 
material information, the omission to 
state which would make the resolution 
void or illegal. In the view. that the 
Central Government took on the ques- 
tion of permission, there ‘was no neces- 
sity, whatsoever, for an application for 
permission under Section 22 of the Act; 
and in omitting to make the applica- 
tion under Section 22 and in omitting 
to state in the explanatory statement 
that no application was made, the 8th 
appellant did not, in our view, act ir- 
regularly or in violation of or contrary 
to the provisions of the Act or the 
Companies Act, 1956. Information re- 
application for permission 
under Section 22 of the Act or infor- 
mation that no such application has 
been made is not in our view, a mate- 
rial information which should have 
been included in the explanatory state- 


‘ment or in the Notice of the Meeting. 


The absence of such information in 
the explanatory statement, does not 
make it or the resolution passed at the 
Genera] Meeting confirming the resolu- 
tion. which was passed at the General 
Meeting held on February 27, 1970. il- 
legal or void. Nor does such omission, 
entitled the respondent to an Injunction 
restraining the appellants from giving 
effect to the resolutions passed at the 
General Meeting held’ on October 12, 
1970. I shall revert to i question 
later in this judgment. 


61. It was next contended by 
Counsel for the appellant that explana- 
tory statements are not to be constru- 
ed with excessive strictness and sub- 
stantial compliance with the Articles 
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would be sufficient.. In support of this 
proposition ' relance was placed..on .Pal- 
mer’s Company Law. 21st Ed. p. 475. Re- 
liance was also. placed on Section 172 
(3) of the Act in which it is provided 
that accidental omission to‘ give. notice 


to or. non-receipt of notice by any. mem- 


_ ber or: other: person to whom. it should 
_ be given shall. not invalidate the . p 
ceedings at a- Meeting. ` Reliance aa 


the proposition that if..a -thing com- 
plained of. is a thing ‘which: the majo- 
rity of the company . are entitled to-do, 
or if sométhing has been. done irregu- 
larly which. the majority.. of. the .‘com- 
‘pany are -entitled to: do.. regularly, or 
if. something: is done which the majo- 
“rity are entitled to do legally. no usé- 
ful purpose is served by litigation. ‘the 
ultimate result: of which -is: a Meeting 
-of , the company. where - the. majority 


Coon ‘that. omission todo something 


->~ does- not’ nullify the contract’ contained - 


in“a’ Billof ` Lading, nor could ` such 
omission - “make. the. contract Hlegal. 
This: “decision ‘was: reliéd-cupon in sup- 
port of the contention that even if: it 


was held that- the omission to make. a 


statement that no application was made 
“to the Central Government under Sec- 
tion 22 of the Act was material infor- 
` mation, such ‘omission | did~ not. 
_the explanatory statement illegal ner 
‘did it make the resolution, passed - 

the Meeting, invalid. The ~next, ps 
relied on :-was Samuel i Montagu & “Co. 
Ltd. -v. Swiss Air Transport. Co, Ltd., 
(1966) 2 QBD 306. In‘that case dama- 
ges were 
consignment’ of gold ‘in ~ transit. `- The 
defence was that Article 8° (il) of the 
Convention signed at Warsaw, ‘limited 
the liability ‘to ‘a ee sum. It 'was 
held that`- the Article | the Conven- 
` tion limiting’ lability, doul not be ‘so 

-strictly construed’ as:. to hamper’ the 


conduct of: business. Counsel for ` the- 
appellant also referred to Palmer’s. Com- 


“pany Precedents 17th Edn, Part I papes 
483-485 for the proposition that ~ 
'Notice which is to state general matte 


of the business, Eear give Members . 
fair Notice of:the matters to be dealt 


with, and that such Notice- should ‘be 
‘sufficient Notice to enable a Member to 
“decide whether to attend- or. not and 
that an insufficient or misleading Notice 
‘invalidates a resolution. eee 


62. Relying on the eee au- 
thorities “menticned : above. Counsel for 
the appellant contended that even as- 
suming that there was omission to fur- 
nish material -information,. that would 
not make the- resolution invalid or Ll- 


ae a and. the: only requirement ,: shoul 
_ ordinary person engaged in. business. ` 
also placed on (1875)-1:Ch. -D. 13 for. : 


-@ffect-.of-..the - 
compliance -with the terms of that order, 


. make - 


-tion. of the - 


claimed for loss of: certain. 
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legal. He further ‘submitted that a 
omission, assuming -there was -one, 
not, in: any manner. mislead the- ee 
holders of oo ‘company. He also: 
xe e.: 


but should be - -given. a liberal, construc-] - 







that its ‘contents are clear to. an 


7 63. > Jt “eeéins to us that there ts 

a good deal: of force and substance in 
the -above contention of Counsel for 
the „appelant. It is to be remembered 
that the General , Meeting. was... called’ 
for the. purpose of | confirmation: . of a 
resolution . passed by the company . on 
February 27, 1970.: The resolution pas- 
sed on. October- 12; -1970 -im: terms of 
the order: of Ghose, | J., runsas follows: 


* “Resolved that a Resolution No: `F 


which ‘had been: unanimously passed as 


an ordinary resolution’ at a General 
Meeting . of the company held’ on Feb- |: 
ruary 27, 1970. in pursuance ` of- the 
Notice dated the 29th January, 1970 be 
and is irate) Confirmed and. approved.” 


. The object of the Meeting 
nk ¢ on ` October- 12, 1970, and the 
purpose .of the resolution. ‘passed - at 
that Meeting, -was to.- terminate the 
order. of -Injunction in 


The.- only, business to be transacted . at 


‘the’ Meeting held pursuant: to the. ‘Notice 


‘of ‘September -14; 1970, - -was - confirma- 
resolution ‘passed . at -the 
earlier Meeting. Itis also. to be re- 
membered. that the challénge to the 


resolution. passed at the Meeting held © 
on - February 27, 


1970, was on the 
ground -that a Letter ‘of Intent,.-issued . 
‘by the. Central Government; had . expir- 
ed, and had:not been. ‘revalidated:: and 


yaa the new | éompany - could’ no 
-Jonger be 
‘Intent - issued by the... Central 


established.. ‘The Letter. ` of 


Govern- 
ment expired on January 24.- 1970 and 
was not revalidated at the time ` when 
the Meeting was held. The’ 
tory statemerit, 
second Meeting «: : 
on October 12," 1970 cleared up ‘those 
points ‘and runs as ‘follows : 


"The: Letter - ofi. Intent.. which has 
been revalidated by the -Central Gov- 
‘ernment has: been transferred by. -the 
Central -Government to the name of 


-Sawdeshi Polytex’ Ltd: and according. ~ 


ly, the plant is being put up by them 
at: Gaziabad .in . collaboration with M/s. 
Vickers Zimmer A. G., Frankfurt, Terms 
of collaboration have. “been approved - by 


“the Central Government and the work 
- has already commenced, The plant is 


likely to go into  producuon in early 





\ 
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65. ‘It will. be clear from the ex- 
planatory ‘statement ` quoted ‘above’ ‘that 
the cause of challenge to ‘the earlier 
resolution and the 


formation about -transfer:.and revalida- 
tlon of the Letter of Intent was duly 
given to the shareholders. As matters, 


stood Tafort the Act came-into -opera-~ 
`- tion, no exception ofany kind could. 


have been taken by: the respondent or. 
any- other shareholder: 


or to the explanatory statement - relat- 
fng thereto. The Act came into opera- 


tion on June 1,- 1970; and the. hearing- 


application: before 
ARUS 10, 


of the respondent’s: 
Ghose. J., Commenced “on 
1970. 


66. ` Mr.' Prabir Seri. Counsel* “for: 
new.. 


the respondent argued, that the- 
company. namely Swadeshi Polytex Ltd., 


would undoubtedly ` be an inter-connect-. 


ed uħdertàaking as contemplated: by . Sec- 
tion 20 of the Act. In aid of this -argu- 
mënt he relied ‘upon the definition “of 


“inter-connected undertakings”. in. Sec- 


tion 2 (g) of the Act. He argued that 
this case came within clause (d) of Sec- 


tion 2 (g) (ili) of the Act: It. was ‘contend-. 


ed that in this case,.the 8th’ appellant, 
its Managing Director (by reason’ of his 
relationship with the Managing Diréctor 


of the, new company). and also the other. 


Directors of the 8th ‘appellant ` would’ 

undoubtedly. exercise control “over ‘ the 
new, company. 
was not defined. in the- Act or. in the 
Companies, Act. Therefore, it was sub- 
mitted, any., kind of control whether de 
facto or de’ jure, would make the ‘under- 


taking an -inter- -connected * undertaking” 


as “contemplated by the Act.’ On ' this 
question the . trial Court rejected `` the 
respondent's ,contention ` and the respon- 
dent has’ filed erdss-objection against 
the judgment on that ground. ae 


tt 


A 67-. “It is true ‘that: clause (a): -of 
Section. 2. (gz): Mii) “of. the Act- merely, 
provides ‘Sif one exercises control over 
the other in any other :manner.” .It- is 
also true .that the control as- contemplat- 
‘ed by the Act has not, .been- defined in 
the Act itself but in construing .a pro- 
vision such as this, 
tions must. be borne: in mind. In the 
first place, the concept: 2 contròl im- 
plies...a - dominant and -. dominated 
undertaking. In other. worda the. con 
trolling undertaking: must-be in .a posi- 
tion. to dominate ash ‘affairs of - the cen- 
trolled’ undertaking either. in. respect. of 
the management of its affairs; n or. in 
respect of its- finance or with -regard . to 
the- capital; structure. , In the, absence 


of one or other of- these, features - -the ` 
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explanatory- = state- 
ment’ was: removed before the Meeting: 
of October.’ 12,.51970 was held and in~ 


either: to the 
resolution. passed on. October- 12.: 1970; ~ 


‘assets, the two companies 


Conmol ‘it. was argued, 


_ certain: considera- ‘ 
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- element of control. cannot come into the 


picture, The mere fact that there are some 
common Directors or that the’ Manag- 


“ing -Director of the 8th: appellant is a 
relative .of.:the Managing - Director of 


the’ new company: or that the 8th ap- 
pellant is going to invest Rs. 1.Crore 
in the share capital of. the new com- 
pany, do.‘not by: themselves make the 
8th appellant an undertaking control- 
ling the undertaking of the new com- 
pany. - . 


68. Counsel ‘for the- Tesbondent 
also relied upon Cl. (b) of the Explana- 
tion to S5. 2 (g) (vii). -Hé submitted that 
in: this ‘case, admittedly, the Managing. 
Director of the. 8th appellant -was a 
relative of. the Managing Director of 
the new. company,. and therefore, . 
new ` .company Swadeshi Polytex 


‘was an inter-connected,..undertaking of. 


the 8th appellant. ‘This: contention, on 
behalf .of the respondent, has been up- 


. held by ‘the frial Court. Counsel for 


the respondent further argued that the 
provisions’ in Section 20 and Section 22 
of the a were attracted in this case, 
inasmuch’ the total : value of the 


. assets of the 8th appellant together with 


the value | of: the assets of Swadeshi 
Mining. and ‘Manufacturing Co. Ltd., ex- 
ceeded Rupees 20 Crores.. He submitted 
that on the basis.of- the valuation of 
should be 
treated as. inter-connected undertakings, 
and therefore previous permission of 
the. Central ‘Govt. was needed, 


69. The. next contedtion of. Coun- 


sel for the respondent ` -was that the 
provisions ‘in Chapter. VIO comprising.. 
Sections .45 to,- 53 which provide . for 


penalty for contravention of Section 22, 
did: not. bar -a challenge. by his~ client 
to .the. proposed resolution. He argued 
that ‘Section 4 of the Act provided .that 
Ai remedies provided: by the Act should 
be held to be in-addition to those pro- 
vided. in . any-.-other.- law, -for the time 
being; in .force. As a share-holder of 
the company. -it was argued. the- res- 
pondent. had a right to challenge the 
validity- of the explanatory statement and 
the _ resolution, under the Company 
Law. .and this. right was protected .by 
Section :4 ‘of. the. Act... Therefore, he 
argued, -the provisions for imposition of 
penalty dn -Chapter VIII of the. Act 
should -bẹ held to be.a remedy - provid- 
ed-by the Actin- ‘addition to „other 


remedies available ‘under any other law, 


0... Dealing with” the ` question 


‘whether the ‘private rights of ‘the res- 


pondent, -could be .protected. by . invoking 
the-provisions:.of the Act. which should 
be: enforced by the Central - Government 
only,. to.. avoid . concentration of: econo- 
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mic power in the hands of a group of 
individuals it was argued, that if. the 
individual and. private rights of his 
client were injured or invaded, he was 
entitled to invoke the.:provisions of the 
Act to obtain. remedy. In support of 
this- contention. Counsel for the Appel- 


lant relied: on Halsbury Third. Edition’ 


Vol. 21. p. .347, Article 727 and Pal- 


mer’s- Company. Paw Alst einen pD.. 


498-499. 

71. 
and substantial issue in: the application, 
out of which ‘this apneal ‘arises, has 


been lost sight of in the din and bustle 


created ` by the conflicting claims of the 
. parties reg. g the provisions of the 
Monopolies. and Restrictive Trade*: Pra- 
ctices Act, 1969. -The respondent claims’ 


that- the ‘provisions of the“ Act: ‘applied - 


. this case, and’ that the new - com-. 
pany, ` namely, Swadeshi. Polytex-’ Ltd. 
wold be an inter-connected undertak-, 
ing under the Act. The: appellant. - ‘on’ 
the other „hand, contend, that- the ‘provi- 
sions inthe Act have ‘no ‘application; 
for < the- reasons “which T have - discussed’ 
éarlier. 
tive these questions are not relevant ‘for, 
the purpose ‘of. this- appeal. - Nor’ was ‘it 
relevant for,’ the purpose of the appli- 
cation out Òf which this ‘appeal arises. 


It'is- not for this -Court to decide’ or de“. 


termine, if the total value of the assets 
of the 8th appellant. ‘and. those of ‘‘its 


subsidiary,’ ammount to ‘Rs, 20° crores. or: 


more. Nor ‘is it for this Court: to de- 
termine if Swadeshi Polytex Ltd.. when 
established" would ` become “an inter-con- 

nected , undertaking of the 8th Appel- 
Jant. -Ås we` reaď -the ‘provisions -ìn 
the Act we are left in little doubt -that 
those aré” questions for’ determination 


by thé Central Government in the first- 


instance, and: by the Monopolies. ` -and 
Restrictive Trade’ Practices’ ‘Commission, 
in cases where a deeper’ probe is called 
for. In -clear and - unambiguous words 
the Statute has‘ left ‘those matters: ‘for 
the decision of the Central’ ‘Government 
and the Commission. So- far as’ thé 
issues. involved in this’ appeal. are con- 
cerned’ we donot. seé ‘why this Court 


should embark upon ‘ʻa discussion of the 


provisions of the Statute - -regarding 
inter-connected companies and also upon 


an investigation if the’ ‘8th appellant is~ 


an inter-connected undertaking on the 
basis of materials in its Balance-sheet. 


Issues in this‘ appeal, as I have noticed | 


` earlier lie in a-~ very’ ‘narrow compass 
and those issues have been lost sight of 


by - the parties, the respondents contend- . 


ing that the provisions ‘of the Act had 
been violated and the appellants try- 
ing’ to ‘repel- -such- ‘contentions. 
only issue, ‘as: we see ‘it, is whether- the 


explanatory - statement in the Notice: of 
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‘It seems to us that the - “real 


- fore, made ‘after 
fore “the 


' Viewed in ‘the proper ‘perspec-- 
- 1971, 


`- clearance, should ‘be' issued to the 


‘lant ‘the: views 


~ The. 
- Quite’ clearly the views 


r 
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September 14, 1970; and the resolution 
passed | on - October 12, 1970. are illegal 
or invalid on the ‘ground that material 
facts were not> disclosed in the explana- 
tory statement: ::That ‘is the only ground, 
of challenge -to.. the. explanatory . state. 
ment and the pata : 

s 72. The letter” by- which the Cei- 
tral Government” informed the: 8th: ap- 
pellant that Section 22'of the Act did ` 
not apply to the ‘establishment. of the 
new undertaking, is'dated May 14, 1971. 
The judgment of- the trial Court ` was 
delivered on March ‘16, 1971. Quite 
plainly, therefore, ‘the trial Court did 
not have-the advantage of häving- be~ 
fore it the opinion of the Central Goy- 
ernment relating to 'the applicability ‘of 
Section 22 of the Act. The application 
by the 8th appellant to -the Central 
Government: for permission. under’ Sec- 


tion 22° of the. Acti-is dated: April 12, 


1971. ‘The: ‘application: itself was, there= 


_ judgment was des 
livered by the . trial” ‘court. - Shortly be- 
judgment. was delivered . the 
8th appellant, wrote’ to. ‘the Cen- 

tral. Government ‘on February 12, 
sto say, ‘that according ~ to the re- 
ported’ opinion Riven, by the Attorney= 
General the provisions of the Act . did 
not” apply to. the 8th’ appellant.’ In this: 
letter . a ‘request ‘was. also . made that'a 
8th - 
appellant that the provisions of ‘the’ ‘Act 
did not „apply to, it’ This letter ‘was 
answered, | on™ behalf . OF. ‘the Central “Gov- 
ernment ‘by N. K. Sengupta, -Deputy 
Secretary, on’ “March 26, 1971. ‘In: this 
letter. a request was made’ that. the basis 
on. which .the ` undertaking would be an 


Antér-connected’ undertaking. might ‘be 


intimated to the Central ` Government, 
It was added that the: question “of cia ‘ 
ing clearance from “the applicability 

Section 22 of the Act. would’ arise ante : 
if such provisions. were . otherwise’ appli- 
cable to -the undertaking. This letter,: 
in its-turn. was followed on April 12, 
1971. by the 8th ‘appellant’s application 


‘for approval under |Section..22 of | the 


Act. On- May 14, 1971, the _-Central 
Government wrote to the. 8th -appellant 


in answer -to. its letter: of .February 12, 


1971. communicating to the. 8th appel- 
of} the Central Govt. 
that -the provisions..of. the . Act would 
not apply to the establishment .of the 


.new undertaking. On: May 25: 1971, the 


Central ‘Government ; replied. to the. 8th- 


appellant’s letter “of April 12,. 1971, 
along with which ‘the application ` for 
permission - was -forwarded and ` stated 


that in view. of the letter of Mavy; 14, 
1971. addressed to the 8th appellant the 
application. under Section 22°: is- filed, 
TS :the Central 


Governñentť -as. expressed..in the letters 


1972 


of May 14, 1971, and May, 25, 1971, 
make it clear that in the opinion of the 
Central Government, Section 22 of the 
Act did not apply to the new undertak- 
ing proposed to be set up and no per- 
mission of the.Central Government, as 
contemplated by Section 22 of the Act, 
was required. Counsel for the respon- 
dent contended that since the Central 
Government stated in its letter of May, 
25, 1971, that the 8th appellant’s appli- 
cation under Section 22 was filed, the 
application was not disposed of and was 
still pending. This contention on behalf 
of the respondent, is altogether without 
any merit. The views of the Central 
Government were clearly stated in the 
two letters mentioned ‘above and the use 
of the word ‘filed’ in the letter dated 
May 25, 1971, did not keep the applica- 
tion pending before the Central -Govern- 
ment. 


73. s I noticed earlier the opi- 
nion of the Central Government, that 
no permission as required by Section 22 
of the Act was needed. was given after 
the judgment was delivered by the trial 
Court. This Court is entitled to take 
note of subsequent events which could 
not be taken into consideration in ‘the 
trial Court. The application for per- 


mission under Section 22 was made on. 


April 12, 1971, 


long after the notice 
and the explanatory statement were 
issued on September 14,' 1970. There- 


fore, all that could be stated in the 
explanatory statement, issued along with 
the notice of September 14, 1970, was 
that an application was not made by 
the 8th appellant for permission of the 
Central Government under Section 22 
of the Act. This intimation. no doubt, 
was not given in the explanatory state- 
ment as the Directors of the 8th appel- 


‘lant took the view that Section 22 of. 


the Act was not attracted. and there- 
fore no application need be made to 
the Central Government for permission 
contemplated by that section. The Cen- 
tral Government, which is the autho- 
rity for granting permission also came 
to the same conclusion that the new 
undertaking would not be an inter-con- 
nected undertaking and therefore. no 
permission was needed, as required by 
Section 22 of the Act. In these- facts 
we are of the opinion that there is no 
escape from the conclusion that the in- 
formation that no application was made 
to the Central Government under Sec- 
tion 22, was not a material information 
to be included in the explanatory state- 
ment. 


T4. A norice of a General Meet- 
ing of a company and an explanatory 
statement attached to such Notice can 
be condemned as tricky, if either of 
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them is likely to mislead the share-hol- 
ders or if there is omission to state 
facts which would enable the share-hol- 
ders to decide if they would attend 
the Meeting. or not. A Notice and an 
explanatory statement can also be con- 
demned if there is suppression of mate- 
rial facts. These principles are well 
settled and it is on the basis of such 
principles that it is to be determined 
if. the impugned Notice and explanatory 
statement are illegal or invalid. Apply- 
ing these well-settled tests. we cannot 
say that the Notice and the explanatory 
statement, in this case. were either 
tricky or misleading or that there was 
deliberate suppression of facts which 
ought to have: been communicated to the 
share-holders to enable them to decide 
if they would attend the Meeting or 
not. The respondent who claims to be 
aggrieved by the Notices and the ex- 
planatory statements issued for the pur- 
pose of two General Meetings of the 
company, did not attend either of them. 
Keeping. in mind. the various points now 
urged on his behalf. one would expect 
him to attend :the Meeting and record 
his vote against the resolutions. But 
that is not what he did. He stayed 
away from both the meetings and then 
fled two suits challenging the validity 
of the resolutions as also of the Notices 
and the explanatory statement. All in 
all it seems, to us that the grievances, 
which he is aiming are not the genuine 
grievances of an aggrieved share-holder 
but are the manifestation of a determi- 
nation to block the efforts of the 8th 
ees at expansion and diversifica- 
jon. 


Turning now to the question 
of balance of convenience or inconveni- 
ence it is to be seen if the order for 
Injunction is justified. As will be pre- 
sently’ seen nearly everything has been 
done for the purpose of carrying on the 
normal business of the new company. 
namely, Swadeshi Polytex Ltd. This 
company was incorporated on March 21, 
1970, long afterwards on January 1, 
1968, the 8th appellant applied for a 
licence under the Industries (Develop- 
ment & Regulation) Act. 1951. On July 
24. 1969, the Central Government issu- 
ed a letter of Intent to the 8th appel- 
lant in which the conditions of a licence 
under the Industries (Development & 
Regulation) Act, 1951, were communicat- 
ed to the 8th Appellant. The Letter of 
Intent was valid for a term of six 
months from the date of issue but was 
renewed till October 24, 1970. and the 
renewed. Letter of Intent was transfer- 
red to the new company. A colabora- 
tion agreement with a foreign concern 
namely. Vickers Zimmer A. G. West 


Germany, was entered into and the 
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agreement was submitted for approval 
of the Central. Government on January 
12, 1970. An application. for -consent. of 
the Controller of -Capital. Issue for the 
issue of shares, was made on -November 
149, 1969. An application: for import- of 

mee was duly filed on November. 
19, 1969. A plot o£:-.80 ‘acres of lard ‘at: 
Gaziabad has been reserved: for the pur- 
pose of. the new-undertaking and a let- 
ter. of such reservation was issued. by. 
the Executive Engineer, U. P. State 
Industrial..Corporation Limited on. Janu- 
ary 14, 1970, and a sum of Rupees 


2,51,800/—. was deposited for-the said plot: - 
Sanction . 


of land on February 17, 1970. 
for supply of. power by the U. P.-State 
Electricity. Board was obtained’‘on Janu-: 
ary: 24, 1970.. -A certificate for com- 
mencement - ‘of business. was issued.. to 


---Swadeshi- Polytex Limited on July, 9, 


1970. -An industrial- licence. under ` the 
Industries ;(Development ` & Regulation) 
Act, was. issued: to the new company on: 
-October 7; :1970.- The ‘foundation stone: 
of..the factory. premises was laid by 
‘the President of India--on October 12, 
1970... According ~ to the’ explanatory 
statement, .issued with; the. Notice of. 
September 14,.-1970, ‘the. plant is likely 
to. go into. production in early 1973.. 


a “Tt is . clear trom, ‘the steps, 

th that: expeditious ‘steps have. been- 
“taken to enable. the mew. company to 
commence production: “Statutory sanc- 
_ tions and ‘licence has been obtained, col- 


laboration agreement.arrived -at and ap-- 


proved by the Central: Government, land 
secured and construction of factory -pre~- 
mises started. It is in these facts that 
it is to be seen if the ends of justice 
demand that the. 8th appellant should 
be restrained from investing Rs. 1 crore 
in the share capital of .Swadeshi Poly- 
tex Ltd. Is it-.just and proper” - that. 
‘when nearly .every possible step ~ has: 


been taken to. enable the new. company ° 


to commence’ production, the 8th appel- 
Jant should at the instance of one sin-. 
gle share-holder be restrained ‘from -mak= 
ing the: investment? . “Even -assuming 
that: there ‘is: all .the merit in -the res- 
pondent’s conténtion. that’ the explanatory 
statement did‘ not contain the information 
which it should have,-can it be said in 
the facts: of this case that- ends. of- jus- 
tice: demand that an. Injunction should 
be issued restraining’ the.- 
from : making the investment? In’ -our 
opinion, the answer tò, both: these ques- 
tions must be in the negative. Wisdom 
of the investment is‘ aimatter - with 
which this Court ‘is in no Way concern- 
ed. That is: a ‘question of: policy to be 
determined by. the sharesholders . : and: 
they: have-in-no uncertain terms ex- 


pressed their opinion in. : the “matter. of | 


making :the investment.. >: - 


Sitaram v. Banwarilal (B. C. Mitra J.): 


-8th appellant | 


“ALR. 
Ti... Counsel'‘for ‘the’ resporident. 
contended that in considering the. ques- 
tion of balance `of. convenience. > steps 
taken for the establishment.of Swadeshi 
Polytex Ltd. should. not be taken. into 
consideration. :He . argued that: the. suit 
was. not filed against Swadeshi -Polytex 


Ltd.,..and the application. was .not.made - , 


against - that company. for an.-Injunction 
and if such a suit! was filed and‘ such ` 
_an application : ‘was’ made, steps . taken 
for the establishment of:Swadeshi Poly- 
tex ` Ltd..would have’ been material 
factors in considering ° the question of 
balance- of : convenience.. But in~ ‘this 
case, he argued, his client was seeking 
an ‘Injunction restraining the 8th . appel-- 
lant from investing -a e sum of 
money in „the - share, capital of Swadeshi.. 


` Polytex Ltd. . We are tnablé:to ‘accept: 


this ‘contention of Counsel for the res- . 


‘pondent. The 8th appellant was keen. 


to invest a large sum of. money in.. the 
share “capital. of | ‘the new company. 
Such an investment, :ċannot> earn’ any 
returns, unless the new company is ena- 
bled’ to: carry ‘on ‘its business. From the 
resolutions passed at ‘the ‘Central Meetings 
of the 8th’ appelant, it is.clear that ‘it is 
ready ‘and willing to make the invest- 
ment, ‘In determining the question’ whe-- 
ther an`- Injunction: should be ’ granted: 
restraining, the. 8th ‘appellant from: giv- | 
ing effect to the resolutions authorizing .- 


` the investment, steps- taken for the esta.’ 


blishment of Swadeshi Polytex Ltd., are, 
in -our view, material and, ‘relevant in. 
deciding the -question of balance of con- 
ages ‘In favour or against the ‘grant, 
of‘ an, order’ of Injunction. “In. dealing 
with the question’ whether’ the- 8th: ap- 
pellant: should be'-allowed tọ. invest 
Rs. 1 Crore in Swadeshi Polytex Ltd., — 
steps taken for the, establishment of the i 
latter. çan, .by..no" means, be said to be: 
irrelevant or immaterial in deciding the. 
quéstion' of balance ‘‘of--convenience for. 
or against an order of Injunction. yegard- 
ing the investment: If ‘tHe decision of 
this appeal rested only on the question 
-of ‘balance’ of convenience or inconveni-'. 
ence, we would ‘have had ‘no hesitation 
‘in saying. that the ‘balance ‘of © ‘conveni- 
ence is entirely ‘against’ the issue’ of an 
order, of ‘Injunction , restraining’ the ap- ` 
pellant from making - the: "investment. 
But the decision of`ithis appeal’ depends - 
‘upon the various other- questions ` which . 
I have’ discussed - earlier’ in the. judg= . 
ment. ‘Quite apart. ‘from my views ka 
the other’ “questions lraised in this ~ 
peal, ‘so far as, ‘balance of eiawentanee 
is concerned, we. “are ‘of -~ the opinion 
that balance of convenience is. entirely 
against an order of Injunction at -this 
stage, restraining -the, 8th -appellant “from 
investing Rupees One Crore ‘in the sharé 
capital of, Swadeshi Polytex ‘Ltd, 
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78. I-will now proceed ‘to: deal. 
with the cross-cbjection filed by .the 
respondent. Two. of the grounds >: of. 


_objection pressed. before us were, firstly 
that the Learned Judge was wrong’ in ` 
holding - that. the: question -of a. licence 


-under Section:11 of‘ the Industries. (De-' 


velopment . and Regulation)..:. Act, was 
not a material’ fact to be stated in. the 
explanatory :statement.. Dealing with 
this question. Counsel. for.. the. respon- 
dent, contended that it should’ have been 
disclosed in the explanatory statement 
that no licence. had ‘been obtained under 


the said : Act for. establishing -the-_new . 


company... Without’ going’ into the ques- 
tion if. the. new undertaking was~- esta- 
blished before the’ licence under Section 
11 (1) of- the 


‘tion if the new undertaking could - be 
established “without such a licence. .we 
are of the opinion that the explanatory 
‘statement: cannot be condemned as in- 
valid or illegal onthe ground that it 


did not inform ‘the .share-holders that a -` - 
licence under Section 11 (1) of the said 7 


JAct was not. obtained: 


79. 
of validity. of an. explanatory statement, 
the scope, purpose and object of Section 
173 of the Companies. Act, -1956, should 
not be lost sigbt of. The requirement 
of that section is that the share-holders 
should be informed truly of the nature 
of the business -to be transacted at the 
General Meeting.. 
the General :Meeting was ‘confirmation 
of a resolution passed earlier authoriz- 


ing investment of Rupees: One Crore in = 


Swadeshi Polytex: Ltd. That being the 
only business before the General Meet- 
ing. the question whether á, licence 
under Section 11. (1) of the said Act 
thad been obtained, can. by. no means, 
tbe said to be material _ information, 


which should have been furnished to bio 


share-holders of the 8th appellant. ` 

the ‘first place. why should it be - pres- 
sumed that promoters and Directors. of 
the new company are ‘bent upon esta- 
blishing the -new undertaking in viola- 
tion of all laws and regulations, enjoin- 
ing licence ‘and permission: before the 
_festablishment of the’ new undertaking ? 
‘Why, again, it should be presumed that 
the Directors of the 8th ‘appellant. have 
deliberately suppressed from the share- 
. holders, material: information which -may 
influence their mind in .confirming. the 
earlier resolution? Neither in fact, 


nor in law are such presumptions justi- ` 


_fied. As anpears from the materials, 
an application for 4icence under Section 
11 (1) of the Act was duly made and 
a licence’ has been duly obtained. It 
is easy -to overstate -the requirement 


of Section 173 of. the. ‘Companies - Act, 


Sitaram :v. Banwarilal Bc Mitra J). 


` the investing - company should be 


‘said Act -was obtained,- 
‘and without again. going into the ques-. 


-In dealing with - this anesor 


The. business- before. 
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-1956. It is perhaps. easier for a single 
share-holder :to demand.’ that . every 
‘single step. required for the establish- 
ment of a new undertaking must be com- 
„municated to ‘the share-holders of ‘an 
investing; company. For instance, -it 
.might be said that.the share-holders oe 
to. 

that a ‘licence undér the Factories Act 
had’ been’ obtained or that a licence 
‘under the local Municipal Law for 
carrying ‘on* business, has been obtain- 


ed or again that. the plans for erection 


of structure had been duly sanctioned ` 
-by the. local authority. “But information 
about these matters can, by. no means, 
be said‘ to be material -information 
which must be furnished ‘to the share- 
holders in , an explanatory. statement 
and the omission to. furnish which must 
invalidate ‘the resolution passed at the 
‘General Meeting. In our opinion, there 
is no substance in this ground of the 
sroeobircHon: ; 


80. ’ The second ground of cross- 
objection ` presséd béfore us was that 
-the ‘learned Judge was wrong in hold- 
Ang -that non-disclosure, of the financial 
aspect of the collaboration agreernent did 
not yitidte the impugned notice and the 
explanatory statement. This again in|. 
.our view, is not a matter for inclusion 
‘in the -notice‘‘or the explanatory state- 
ment. In the first’ place, intricate details 
of a- financial arrangement with the 
‘colloborators are hardly likely to influ- 
ence the views of the share-holders, in 
‘considering the question of investment 
. the new company.’ In the second 
place, . there may be very good- and 
cogent reasons for withholding informa- 
tion regarding financial arrangement, not 
excluding ` the . question of comm 
rivalry. It cannot and it should not be 
‘expected that a commercial undertak- 
ing of large dimensions would lay bare 
its financial strength or weakness for a 
Teview by the share-holders at’ large 
and - thereafter by the Public. Lastly, 
the. financial arrangement is an arrange- 
ment’ made between the new undertak- 
ing and“ various financing — institutions. 
:The company which: is seeking to invest 
money in .a‘new undertaking is neither 
likely to, nor is it expected to know 
the details of such. financial arrange- 
‘ments made between the investee com- 
pany '` and-the financing institutions. 
Prima facie, -those arrangements are 
between’ Swadeshi Polytex Ltd. and the 
fiiancing institutions and disclosure. of 
information relating to such arrange- 
-ments would: certainly be a breach of 
commercial propriety. The demand for 
a disclosure of financial arrangement is 
therefore-a matter which the Court can- 
not approve of and cannot for that rea- 
son hold that failure to sade the 
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particulars of. the financial arrangement 
with the colloborators make the notice 
and the explanatory ‘statement invalid 
or: illegal, : 

`` 81. ° For the reasons mentioned 
above the cross- -objection raised by the 
responderit . must “fail, ” 

82. Before concluding | I ‘should 
note several” decisions on which. Coun- 
sel for the parties relied.’ The grounds, 
on which my judgment in _ this ‘appeal 
rests, make it unnecessary, “for me . to 
deal with these. decisions’ | at length. 
Besides the decision relied. on by Mr. S. 
C. Sen which have: been already ` dealt 
with by/me in this’ ‘judgment, he. relied 
‘upon. the decisions reported in. 1949. AC 
398, AIR 1959. All 276, AIR’ 1952 °.SC 
362, AIR 1966 Mys "154; AIR, 1968 “SC 
1358, AIR 1952 Cal 645, AIR 1962 Cal 
127, “AIR 1966 Cal 232. AIR 1965 ` SC 
1535, AIR 1963- Orissa 189. (1960) 64 ‘Cal 
WN 970, (1965) 69 Cal WN. 369. (1966) 
2 Com. LJ 208 (Cal). AIR 1955 Cal’ 132, 
(1971) 75 Cal-WN 173.. Mr. Prabir Sen- 
relied upon.. AIR 1965 sc 101. 65 ITR-651 

(AIR 1967 SC 1534). AIR 1967. SC 509, 
(1906). 2 Ch. D_..390. AIR 1960 Raj’ 49, 
(1935) 1. KB 75, (1970) .2 Com. LJ. 200 
. (Bom). Pe AC 607 = (AIR 1917 PS 52), 
| (1970) 1 S., C. C. 613. = (AIR -1971 SC 
2309), ~ 

83. . I -have carefully taken into 


. consideration the grounds~advanced-on - 


behalf of the- respondent- in support .of 
the Injunction: issued.. = by the . trial 
Court. In -my view,: the -order .:for 
Injunction cannot be sustained’ in the 
facts of this case. . This appeal.. there- 
fore. succeeds and is allowed... The judg- 
ment and order’ of: the trial Court are 
set aside. -Costs of. this. appeal will. be 
costs in ‘the cause. ' Certified for | -two 
Counsel. . 

. 84° T now. turn to. ‘the order that 
ought to be made in ‘this appeal: On 
April 7.-1971, an order .was -made by 
this Bench:-on the application of-.:.the 
appellant for admission of the -~ appeal 
and stay of operation. of the.. order 
under .appeal. That-‘order seems to. : us 
to be a model order for the purpose of 
Ad Interim protection of the rights. of 


the parties until final. determination of ` 


the ‘suit. If I. say it is a model order 
it is because the order has taken into 
consideration the contentions ddvanced ‘by 
the parties and has given them the pro- 
tection to which they. are legitimately 
entitled. -It seems to.us- that’ the order 
made’ by this Bench on April 7, 1971 
with minor variations’ to which I will 
presently. refer, ought to remain. in force 
until final determination of the suit out 
-of which this appeal arises. 

.85..-- Mr. S. C. Sen, Counsel for 
the appellant ‘submitted that three of 
; Directors of the 8th appellant, 


A. G. Industries v. Rishabh. Manufacturers ` + 


namely, Shri B. P. Khaitan, Shri R. 
Chaudhuri and Shri B. Malik, whom 
.Mr. -Sew described: as outside Directors, — 
‘should be released from the undertak- 
ing given -by the. Directors of the 8th 
-to this Court on April 7, 
Mr. Prabir' Sen ‘said that' he had 
‘no. objection: . to. the. release . of: these 
three: Directors from thé. undertaking. 
‘Both -Mr. S. C, Sen.and Mr.’ Prabir 
Sen ‘submitted: that their clients. would 
‘be content if.the order made on, April 
7,.1971, is: continued until final deter- 
mination of -the stit- Accordingly, we 


‘order that: in® the. event of it being ulti- 


mately: held- that the ‘investment to: be 
made .by the -8th appellant on. the basis 


-of the. impugned ‘resolution: .is “illegal 


and .in . the event of the investment not’ 
being- ‘regularised ‘in: accordance. ‘with 
law -within three months of ‘the’ final 
‘determination of the suit, the Directors 
of the 8th appellant .other- than Shri B: 
-P. Khaitan,Shri R. Chaudhuri and Shri 
'B. Malik undertake'to this. Court through 
. Counsel-‘for the 8th: appellant to have 
the shares. of .the' 8th appellant sold 
and/or disposed óf within four ‘months 
from the date of ‘final determination of 
the suit« and further -undertake -to this 
Court to ‘reimburse. any loss’ that the: 
8th appellant may- suffer by reason of- 
„sale of the shares pursuant to this order. 


Appeal allowed. 


sae 
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B. C. MITRA. AND S. K. 

a .MUKHERJEA. JJ. . 

: PEN General: Industries: Ltd.” Ap- 
pellant. v. © Rishabh'- Manufacturers , Pri- 
vate Ltd. and others, Respondents. : 
Appeal: No. - 58 of ha Suit 
2695 ‘of 1967, D/-1-8-1971 


. (A) Civil Procedure ‘ 
Section. 10 — Stay of suit —, Same 
parties — The words ‘same . parties’ 
mean -the parties between’ whom the 
matter substantially in issue has arisen 
and has to be decided. Complete. identity 
of either. ‘the subject-matter or the par- 
ties is -not required. AIR 1957 Cal 127, 
Followed. (Case ‘law: discussed). : 

(Paras 9, 11 & .13) 


: It ‘ig enough’ if there is a substan- 
tial identity of the parties. -Hence the 
existence of an ‘additional party in the 
suit subsequently filed. does not by it- 
self make Section n inapplicable. 

: : (Paras 9, 11) 
Where ‘the ‘addition in the subsequ- 
“ent suit, of’ some defendants who are 
all directors of the plaintiff- company in 
the earlier suit do: not ‘raise any sepa- 


‘No, 


" Cote. (1908), 


. KO/LO/F670/71/LGC/SSG 
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rate and substantial gray as between 
' them and the plaintiff in 
ent suit, the addition of the: defendants 
does not make the subsequent suif] any 
the less a suit between the same parties 
as in the earlier suit for Pores D E of 


Section 10. & 13) 
(B) ‘Civil, Procedure Code — (1908), 
Section 10-— Stay of suit — ` Matter 


directly and substantially in issue in the 
two suits must be the same. The sub- 
ject-matter in dispute and matter in 
issue in the two suits need not, -how- 
ever, be identical in every particular. 
It is enough if the matters in contro- 
versy in the two suits are substantially 
the same.. AIR 1953 Bom ‘117 and AIR 
4957 Cal 727, Rel. on. f 
_ (Paras 17, 19; 20) 
- The matter for determination in 
the case of an _application for stay 
under Section 10 is not what the basis 
of the claim in the two. suits is. but 
what is the- matter in issue in the two 
suits, The two different: bases of claim 
namely, one based on-a contract: and 
the other on a. tort would. not .make- the 
matters in issue in the two suits differ- 
ent merely.on that ground. If a claim 
on a contract in one suit, is 
sought to be avoided and repelled on 
the ground of fraudulent. misrepresenta- 
tion and a subsequent suit is filed 
claiming damages on the basis of a 
fraudulent  misrepresentation with re- 
gard to the same contract, the issues 
nevertheless in the two suits would be 
substantially the same, even. though the 
bases of the claim in the two suits are 
altogether different. _ » (Para 20) 
Cases Referred: Chronological. Paras 


ae T 1966 Cal 382 (V 53)- 
Cal WN 375, Jugometal 
Trg Reprblilee v. Rungta & Sons 


(1966) 70 Cal WN 670, -Central . 
. Bank of India Ltd. v. Bhagwati 
Hosiery Mills Ltd. 

(1960) ATR 1960 Madh Pra 169 
(V 47) = 1960 Jab LJ 61, Radhe 
piya ‘Agarwal ~v, Kashinath 


Vais 

(1957) "Aan 1957: Cal 727 V 44) 
= 61 Cal WN 559, Shorab 
Merwanii Modi v.: Manasata 
Film Distributors 


(1955) 1955-1 All ER 55 = 1955-1 © 
WLR 9. Ward v. Lewis. 
(1954) ATR 1954 SC 592 (V 41) 
= 1955 SCR 305, K. .N.Guru- 
swamy v. State of Mysore 
(1953) AIR 1953 Bom 117 (V 40) 
54 Bom . 844, Jai... Hind 
Tron Mart v. Tulsiram Bhagwan- 


(1950) ATR 1950. FC 83 (V 37) 
=œ 1949 FCR 849, Moolli. Jaitha 
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ar 
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IT 


subsequ- © 
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& Co. v. Khandesh Spinning and 
- Weaving. Mills Co, 

(1948) AIR 1948. Nag oe (V 35) 
1948 All LJ. 66, ‘Umrao Singh v. 
‘Kunwar Man Singh 

mee), ae 1943 Bom 81 (V 30) 

5 Bom LR: 41, Supdt. of 
“Tasurance v. Navabharat 


i Co.. Ltd. 

(1941) AIR 1941 Cal 434 28) 
= ILR (1941) 1 Cal 373, Nas- 
karpara Jute Mills Co, Ltd. v. 

. Nirmal .Kumar Jain . 

(1940) -AIR 1940 Mad 7 V 27) 
= 1939-2 Mad LJ 290. Munu- 
swami Mudaliar v. Darwaja 
Raghupathi 

1935) ATR 1935 Cal 1 -(V. 22) 
‘='38 Cal WN 818, Durgaprasad 
v. Kantichandra Mukheri 

(1985) AIR 1935 Lah 816° iv 22) 

ray Ind Cas 805, Smt. Nasiban 
v. Smt. Iqbal Begum 

Gk AIR 1925 Mad 574 (1) V 
12) = 48 Mad LJ 251, Kuberan 
-Nambudri -v, P. K. Koman Niar 

(1922) AIR -1922 Mad 304 (V 9) 
= -15 Mad LW 646, Kota Sree- 
ramulu v. Kota Sreeramulu 

noa. AIR ra All 


12 


11 
12 
16 


16 


Ralchand ; Co. 

(1919) AIR: 1919. ‘Low Bur 10 
(V 6) =-10 Low Bur Rul 154, . 
fo Khemka v. Murlidhar 

10 


(i917 AIR 1917, Cal 248 (V 4) 3 
‘Cal LJ 514, Bepin Behary 
n» Jogendra Chandra 16 
: paa Ghose, for Appellant. 
- B. C. MITEA; Js— The appellant 


carried on a business: and undertaking 
at Umaria, Madhya . Pradesh, known: œs 
Arun Board and Paper Mills. On August 
6, 1964, the respondent No. 7 entered 
into an agreement with the appellant 
under the terms of which the latter 
agreed to transfer its right, title and 
interest in the lease which the appel- 
lant had previously obtained from the 
Government of Madhya’ Pradesh on 
April 21, 1961. The consideration for 
the transfer was Rs, 1,25,000/- out of 
which the respondent No. 7 was to pay 
Rs. 25,000/- at the time of the agree- 
ment, another Rs. 25,000/- within sixty 
days after the issue of no objection cer- 
tificate by the Government, of Madhya 
Pradesh and the balance of Rs. 75,000/- 
n several. stated instalments. In terms 

agreement the respondent No. 7 
oad to. the appellant Rs. 25,000/- on 
August ‘10, 1964, and he also nominat- 
ed the respondent No. 1 as his nomi- 
nee in whose name the lease was to be 
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transferred. The respondent No, 2 
agreed to guarantee the due payment: of 
the consideration .money. mentioned 
above. The appellant . made over pos- 
session of the undertaking and the 
establishment to the respondent No. -1. 
According to’ the appellant: it received 
from the Madhya Pradesh Government 
the no objection certificate in 1964 for the 
transfer of the lease to the respondent 
No. 1. The respondent No. 1 did not pay 
the balance of consideration money 
namely Rs, 1 lac and ‘it is- contending 
that the no objection certificate has not 
been issued by the Madhya. Pradesh 
Government. ae AE 


2. On. October 9, 1967,.the ap- 
pellant filed.a suit in the Court of. the 
District Judge, Jabalpur against the 
respondents Nos. 1, 2, and 7 claiming 
a permanent injunction prohibiting these 
respondents from working the . plant 
known as “Arun Board: and Paper 
Mills” or any part thereof, for a decree 
for Rs. 1 lac with interest, a decree 
directing the said respondents to 
account for the profits: received by 
them from the undertaking from_ the 
date of their taking possession, and: in 
the alternative for a ‘decree: for: pay- 
ment of the - balance. consideration 


money with interest, > 


3. ° On’ December; 1, 1967, the res- 


pondents Nos. 1 and 2 filed a suit. in 


this Court against the appellant and the. 


respondents Nos, 3, 4, 5: and 7. The 
claim in the Calcutta suit is-that the 
appellant failed to fulfil its contract for 
transfer of the undertaking in terms of 
the agreement mentioned above, that 
the respondent No. 1 was always ready 
and willing to pay the balance of the 
consideration money, but the. appellant 
failed to obtain- the no objection certi- 
ficate. .It is allged that for .these rea- 
sons the consideration for the agree~ 
ment for transfer’ wholly failed. and. the 
respondent No. 1 is entitled to refund 
of the sum-of Rs. 25,000/- together with 
all benefits. There is a further claim 
‘of Rs. 3,33,690.44 by the ` respondent 
No..1 in. electrification work, purchase 
of modern machinery, ' additions and 
alterations to the same and also to 
buildings, sheds and structures. A sum 
of Rs. 1,00,000/- per annum is claimed 
on: account of loss of profit and Rupees 
49,500/- is claimed as representing the 
amount which the respondent No. 1 is 
‘liable to pay..to the State Electricity 
Board for supply of electrical energy. 
There are other prayers for declaration 
that the guarantee is now void and can- 
cellation of the same and other inciden- 
tal reliefs. The writ of summons in 
this suit was served upon the appellant 
‘on or about January 17, 1968, and on 
February 23, 1968, the appellant made 





- or continuation of ‘the stay for a 
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Calcutta suit. On' this application an 
order was made oni April 29, 1968, stay- 
ing the Calcutta suit for two years from 
the date of the order and also: direct- 
ing that the stay order would not pre- 
judice the right of the respondent as 
Plaintiff in the Calcutta suit to take all 
necessary steps in the mean time and 
also to make interlocutory “applications 
if so advised. The order also provided 
that if the Jabalpur suit was not dis- 
posed of within a ‘period of two years, 
the appellant would be at liberty to 
apply -in the Calcutta suit for. renewal 
fur- 
ther period on proper materials. This 
appeal. is l against -this order. 
Beforè ‘proceeding any further it is to be 
noted that both the appellant and the 
respondents Nos. lrand 2-who have fil- 
ed _cross-objections. are aggrieved by the 
order ‘staying the suit for a term of 
two years. $i G ‘ 
! 4 --Mr, Sankar Ghose counsel for 
the appellant contended that the subject- 
Matter of the Jabalpur suit, which was 
the earlier instituted suit, was the same 
as the Calcutta suit. The addition . of 
parties in the Calcutta suit, it was’ argu- 
ed, who were not parties in the Jabalpur 
suit, would make no difference to the 
| for stay of a suit under `S. -10 of 
the Civil Procedure Code, as the mat- 
ters in issue in the Jabalpur suit were 
the same as in the Calcutta suit. The 


appellanta claim in the Jabalpur ‘suit is 


t an agreement was entered into for 
transfer of the appellant’s right, title 
and interest of the buildings, . sheds, 
structures, machinery, stores ete. for 
which Rs, 1,25,000/- was ‘to be. paid by 
the respondent No.:1. ‘The considera- 
tion was to-be paid in several stated 
instalments, It is alleged that ‘the first 
instalment of Rs, 25:000/- was paid to 
the appellant, that. the respondent No. 
2 guaranteed. the..due payment of the 
amount payable to: the.appellant under 
the agreement, and that the appellant 
made over possession of the plant, 
machinery, building ete. to” the respon- 
dent No. 1. It isinext alleged -that in 
1964 the appellant obtained a ‘No Objec- 
tion’ letter from the Government. ‘of 
Madhya Pradesh and 


titled to start running the plant unless 
sanction for the: transfer was’ obtained 
from the Government of Madhya Pra- 
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desh, and since a ‘no. objection’ certifi- 
cate was obtained the Pig a start- 
ed running and using the plant for the 
alti of the business. The next al- 
egation is that apart from the sum of 


Rs, 25,000/- no other - sum ` had - been 


respondents had been A 
fulfilment of their obligation under the 
same. In ‘these facts the appellant 
claimed the balance ` of conerderaon 
namely Rs, 1,00,000/-. ‘There is -a 

for a per manoni injunction restraining 
the defendant in the” Jabbalpur. suit 
from working the plant, and a` prayer 
for accounts of profits received ` from 
running the plant from the date `of 
taking possession by the™ ‘respondent No. 
1 up to the date of 
session to the appellant 
for such sum as may be . 
In the alternative it.is claimed that a 
decree. may be passed for ‘payment ‘of 
the balance with interest. 


5. The plaint in the Calcutta 
sult starts with a statement regarding 
representations made by two.of the 
Directors of the appellant that the ap- 


alleged that the respondent No. 2 in- 
timated to the appellant that he was 
interested ‘in: acquiring the leasehold in- 
terest on behalf of.a limited company 
which would be promoted, It is then 
stated that- the representations were 
made on behalf of the appellant t 
the properties were free: from encumbr- 
ances, that the appellant ‘had full power 
and authority to enter into an agree~ 
ment for transfer of the. lease and that 
all provisions of: law have. been com- 
plied with in connection with the said 
agreement.” The next statement in the 
plaint is about the written. offer by 
the appellant dated August ~6, 1964, for 
transfer of the leasehold interest. The 
terms of the offer are also':set out in 
the plaint. .It is thereafter stated that 
Rs, -25,000/- was paid to the appellant 
by cheque, and possession of a portion 
of the premises was given to the res- 
pondent No. 7 on August 14, 1964, on 


which date the respondent No, 1 was | 


Incorporated, and intimation was given 
by the respondent No, 7 that ‘the. res- 
pondent No. 1 was the nominee and the 
appellant was requested to transfer: the 
lease to the respondent No, 1 as such 
nominee. The next allegation in- the 
plaint is that on August 27, 1964, the 
respondent No. 2 to ‘the appellant 
a letter of irrevocable greene for. 
Rs. 1,00,000/-. It is alleged that the 
respondent No, 1 electrified the factory 
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and equipped the same with modern 
machinery, ‘made additions, alterations 


and repairs to the machinery and build- 
ings in order to be ready. to run the 
factory as soon as the ‘No Objection’ 
letter was received by the appellant 
from the Government of Madhya Pra- 
desh. The apa material allegation in 
the plaint is that the respondent No. 1 
came to. know that the representations 
mentioned above were false and frivol- 
ous and were made with intent to de- 
ceive respondents Nos, 2 and 7. There- 
after particulars of the’ falsity of the 
representations have been set out in 
the plaint. It is next alleged that the 
respondents Nos, 3, 5 and 6 represented 
to the. respondents Nos, 1 and .2 that 
securing of a 'No Objection’ letter from 
the Government was a mere formality, 
that the same would be secured in a 
short time and that the respondent No. 
1 could. go ahead with the working of 
the factory. It-is alleged that the res- 
pondent No. 1 proceeded to work the 
plant and invested large sums of money. 
It is then -alleged that the appellants 
were unable to secure the ‘No Objection’ 
letter at all and that the respondents 
Nos. 1 and 2 would not have entered 
into the transaction nor paid Rs. 25,000 
and would not have incurred various 
expenditure and the peoponcent No. 2 
would not have furnished the guarantee 
but for the representations and assur- 
ances made to respondent No. 1.. It is 
next alleged-that by a letter dated Nov- 
ember 30, 1966, the respondent No. 1 
requested’ the appellant to fulfil the lat- 
ter’s part of the contract by December 
15, 1966, and gave notice that time was 
to be treated as the essence of the con- 
tract. It is thereafter stated that the 
respondents Nos. 1 and 2 were ready 
and willing to perform their part of 
the contract and in. part performance of 
the same payment was made to the 
appellant and partial possession of the 
lease-hold properties was obtained by 
the respondent No. 1. It l next alleged 
that the respondents Nos..1 and 2 were 
ready and willing to pay the balance 
of the amount and to fulfil the guaran- 
tee, and the terms of the contract but 
the appellant failed to perform its part 
and comply with -the terms of the 
agreement. It is next alleged that the 
consideration of the agreement wholly 
failed and that: the. respondent No. 1° 
was. entitled to refund of the sum of 
Rs. 25.000/-- The respondent No. 1 
thereafter claims -to be- entitled to 
amounts it spent in electrifying, equip- 
ping with modern machinery and mak- 
ing additions and ` alterations to the 
factory.. A claim js also made for Rs. 
1,00 ,000/- pér annum from December. 


16, 1966, till the end of the. optional 
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period of the lease. The respondent 
No. 2 claims .return.of - the letter of 
guarantee and a declaration . that -the 


same is not binding on him, 


6. From the averment In the 
two plaints it is to be seen firstly if it 
can be said that the matter in issue in 
the Calcutta suit is directly and sub- 
stantially in issue in the Jabbalpur suit. 
Secondly it is to be seen if the two 
suits are between the same parties. or 
between the parties under’ whom 
or any of them :clai aan 


1 
1 


its There . can hardly be any 
doubt that -the dispute `> between the 
parties arises out of the agreement for 
transfer of a leasehold interest.. There 
is no dispute about the -contract itself 
or its terms. The dispute, such as it: is; 
arises out of alleged performance or. al- 
leged failure to perform the obliga- 
tions under the bargain. In the Cal- 
` cutta suit not. only. the: appellant but 
its Directors also have. been impleaded 
as defendants, .The charge against these 
Directors, as laid in the plaint; is that 
they made certain false representations. 
Can it- be said- that such~a charge 
against these defendants is a subject- 
- matter in issue in the suit? That is 
the first question which arises in this 
appeal. The representation made by res- 
pondent Nos, 3, 5 and-6 who are’ Direc- 
tors.of the appellant is-.alleged to have 
been made on behalf .of the. Directors 
themselves. and’ on behalf of the appel- 
lant. .. How the Directors could make 
any representation on their own behalf 
when they. were acting asDirectors of 
a company is by no. means clear. 
No part of the lease-hold' interest 
vested in the Directors themselves, and 
the agreement for transfer was made 
between the appellant-company and the 
respondent No. 1. No case has . been 
made out in -plaint that the Directors of 
the appellant: company had any interest 
in the leasehold properties other than 
as Directors .of the icompany. When 
Directors acting’ as. Directors make a re- 
presentation on behalf of a company, 
and the party to whom the reépresenta~ 
tion is made understands it to be such, 
such a representation cannot but be 
held to be.a representation made by 


the Company. The rights and liabilities © 


arising out'-of such representations. are 
the rights and liabilities of the company 
and not of the Directors who made -the 
representation. This is subject to one 
reservation that the Directors acted -or 
purported -to act within the powers con- 
ferred upon , them by the Articles `of 
Association of the company. No. case 
has been made out in the plaint in 
the Calcutta’ sult that the Directors act- 
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ed beyond the power conferred tupon 
them by the Articles of the Company so 
as to make them personally liable for 
the representations made by them. ae 


- & | ‘There is-another averment : fn 
the plaint-in the Calcutta suit that -the 
defendants Nos. 2 ‘and 3 gave - certain 
assurances, namely, that. the properties 
were free from encumbrances, that the 
defendant company had full power and 
authority to enter: into-an agreement 
for transfer, and that all provisions of 
law had been complied with. These 
assurances were plainly given by them 
as Directors of and on behalf of the 
Company.’ For the assurances and re- 
presentations given and made by the 
Directors of the appellant as its Dir 
ectors, the respondent. No. 1 can have 
no claim to any relief, even assuming it 
had suffered injury! by reason of such 
assurances‘ and representations. In my 
view the cause of action pleaded -against 
the defendants Nos, 2, 3; 4 and 5, in the 
Calcutta..suit such as it is, cannot be 
said to be any part ofthe subject-mat- 
ter in issue in the suit, I make if 
clear that I should not be understood to 
say that these defendants ` have ` 
impleaded in the suit mala fide or with 
an ulterior motive.: We are not called 
upon . to-express | any view on that 
question and we: accordingly refrain from 
doing so. But in:-order to determine 
what is the subject-matter in issue in 
the Calcutta suit, it. is: necessary to exa- 
mine the claim of:the respondent No. i 
as laid in the Calcutta plaint.. Shorn of 
verbiage and all other. trappings’ and 
embellishments the’ matter in issue in 
the Calcutta suit is -that -the plaintiffs 
were- ready and willing to perform their 
part of the contract, and. to pay the bal- 
ance of the amount.. and also to fulfil 
the terms of the agreement of transfer 
but the defendant : company failed and 
neglected to perform its part and comply 
with the terms of the agreement. It is 
by reason of this alleged failure on the 
part of the defendant. No. 1 in the Cal- 
cutta suit that various reliefs- have been 
claimed - in -that suit. I shall examine 
the matter in issue in the Jabalpur suit 
later. The plaint .in -the Calcutta suit 
appears to me to be somewhat curious. 
The allegations against the , defendants 
Nos, 2, 3, 4 and 5 ‘who are Directors of 
the defendant No. :1 (appellant in . this 
appeal) is that they made false. and fra- 
udulent representations, and also gave 
false assurances with intent: to, deceive 
and: induce the plaintiff No. 1 and the 
defendant . No. 6 into the - agreement. 
This . is the charge made against the 
Directors in Paragraph 15 of the plaint. 
In paragraph 16 of the plaint it is:alleg- 
ed that three of the Directors namely 
defendants’ Nos,-2, 4 and 5 made cer- 


e 


‘ectors of the appellant and the 
of the claim as laid in the plaint. But- 
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‘tain representations to the plaintiffs in 


the Calcutta Suit. In paragraph 19. of 
the plaint it is alleged that the defendants 
fraudulently and intentionally misled .the 
plaintiffs, and in paragraph 20 it is alleg- 
ed that but for the false and fraudulent 


representations the plaintiffs would-- not 


have entered in the transaction nor paid 
Rs, 25,000/-- and. further that the plain- 
tiffs would not have incurred various 
expenditures mentioned in paragraphs 14 
and 17 of the plaint. Briefly speaking 
these are the charges against the nar 
asis 


what follows these averments relating 
to fraud, deceit and untrue representa- 
tions seems to me to be extremely curi- 
ous. In spite of the allegations that the 
respondent No. 1 was induced to enter 
into the agreement by -fraudulent mis- 
representation and deceitful. intent, -.the 
respondent No. 1 did not repudiate the 
contract But it is alleged in. paragraph 
21 of the plaint that on November 30, 
1966, the respondent No. 1 requested the 
appellant to fulfil its part of-the con- 
tract by ‘December 15, 1966. and in 
paragraphs 23 and 24 of the plaint it is 
alleged that the. respondents Nos. 1 and 
2 (plaintiffs in- the Calcutta suit) were 
at all material times ready and willi 
to perform their part . of the contract 
and pay the balance of the amount due 
under the contract and fulfil all other 
terms in the agreement.. While on the 
one hand the charge is that but for the 
fraudulent and deceitful: misrepresenta- 
tions of the Directors of the appellant, 
the respondents Nos. 1 and 2 would not 
have entered into the contract, the con- 
tract itself is being affirmed and readi- 
ness. and willingness to perform the 
fame is pleaded. , Pas e 
9. A scrutiny of the plaint In the 
Calcutta suit became necessary because 
of the contention of Mr. A. C. Bhabra, 
counsel for the respondents that Section 
10 of the Civil Procedure Code has no 
application’ as the. Calcutta suit. is not 
between . the same parties, who ‘are 
parties ‘in the Jabalpur suit. It was 
argued that the Directors of.the appel- 
lant who are defendants Nos, 2, 3, 4. and 
5 in the Calcutta suit are not parties in 
the Jabbalpur suit. and therefore Sec- 
tion 10 of the Code had no application. 
To the extent that defendants Nos. 2:3, 
4 and 5 in the’ Calcutta. suit are: not 
parties in the Jabbalpur. suit this con- 
tention of. counsel for the appellant’ is 
right. But the inquiry. should not stop 
there. It has-to bè seen who-are the 
parties between whom the matters in 
issue arise. The matter in issue in the 
Calcutta suit is the alleged failure or 
omission on the part of the appellant to 
perform its part. of. the -contract. The 
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matter in -issue in the Jabalpur suit is 
also the failure or omission on the part 
of the.respondent No, 1 (defendant No. 
1 in the Jabalpur Suit).to perform its 
part, of the contract. Leaving aside the 
question, of. . guarantee, the parties on 
whom obligations have been imposed 
under the agreement: are the appellant 
and. the respondent No: 1. The. matter. 
in issue in the Jabalpur. suit is also the 
failure or omission’ on the part of the 
respondent. No, 1- to perform its obliga- 
tions under the contract.. The questions 
as to- who are to, be treated as parties 
to a suit, or parties under whom they 
or any. of. them. claim, have been the 
subject-matter of a number of decisions 
to which I now turn. The first case to 
be referred to is a Bench decision of 
this Court Shorab Merwanji Modi v. 
Mansata Film Distributors, AIR 1957 Cal 
727. In that case an agreement for 
distribution .of film was made in Bom- 
-bay between a film producer of Bombay 
and a Calcutta distributor. The pro- 
ducer wrote a letter to the Distributor 
directing the latter to pay moneys pay- 
able to the producer to Kapurchand 
Ltd. Bombay. Disputes thereafter arose 
between the parties with regard to the 
pictures to bè produced and distributed 
in consequence whereof one instalment 
due by the distributor to the producer 
This was followed . by 
termination of the agreement: by the 
producer and forfeiture of moneys al- 
ready paid by the distributor. There- 
after the producer filled a suit in the 
Bombay High Court. on July 23; 1954, 
for recovery of an instalment of Rupees 
60,000/- and various other reliefs. On 
August 12, 1954.:the distributor insti- 
tued a suit on the Original Side of this 
Court against the producer adding Kapur 
Chand Ltd. as a party. defendant, In 
this suit the distributor claimed a decree 
for Rs. 4,71.250/~ of which Rs. 2.91,250/~ 
was claimed as refund of. money paid 
and .Rs. 1,80.00/- as damages for logs 
of profit, In the Bombay suit the pro- 
ducer complained of breach of the terms 
of the agreement, pleaded termination 
of the same and prayed for a decree for 
the amount due or in the alternative 
damages. - There was a denial of the 
allegation of misrepresentation made by 
the’ distributor in its letter.’ In the Cal- 
cutta suit-the disributor alleged false 
and. - fraudulent representation vitiating 
the agreement and rendering it void 
and asked for refund of the moneys 
paid and also damages. The institution 
of the two suits’ was followed by an 
application: by the producer in the Bom- 
bay suit for an injunction restraining 
the: distributor from proceeding with 
the suit in Calcutta so long as the Bom- 
bay suit was. not disposed of. On this 
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application the injunction prayed for 
was granted, but on appeal the. injunc- 
tion was dissolved. ‘This again was fol- 
lowed by an application by the distribu- 
tor who was the plaintiff in the Calcutta 
suit, for an injunction restraining the 
producer from proceeding with the Bom- 
bay suit, and the producer on his turn 
filed an application also‘. in the Calcutta 
suit for revocation of the leave under 
Clause 12 of . ‘the Letters Patent, 
alternatively for a stay of the Calcutta 
suit under Section 10 of the Civil Pro- 
cedure Code. Both these applications 
in the Calcutta suit, however, were digs- 
missed by the trial ‘Court. . Dealing with 
the question of the additional party in 
the Calcutta suit namely Kapurchand 
Ltd., Chakravarti C. J: held that the 
existence of an additional party by it- 
self did not make Section 10 inappli- 
cable, and that although the section 
spoke of ‘same parties’ it had been held 
that ‘same parties’ meant the parties 
between whom the matter substantially 
in issue had arisen‘and had to be de- 
cided. He further held that complete 
identity of elther the subject-matter or 
the parties was not required, With regard 
to the additional party:in the Calcutta 
suit namely .Kapur Chand Ltd., it was 
held: that a joinder of' this additional 
party raised no separate and substan- 
tial issue as betweén this 
party and the plaintiff, so as to make 
Section 10 inapplicable’ I respectfully 
agree with the views of the Division 
Bench on the question of the additional 
party in the Calcutta suit. In the instant 
case now before us the addition of the 
Director-defendants of: the appellant 
namely the defendants Nos. 2, 3, 4 
5 does not raise any separate and sub- 
stantial issue as between them and the 
respondents Nos, 1 and 2 who are the 
plaintiffs in the Calcutta suit. All in 
all it is clear to .me that the addition 
of the Director-defendants in the Calcu- 
tta suit does not necessitate an investi- 
gation or inquiry into new matters for 
the purpose of granting relief..to the 
plaintiffs in the. Calcutta’ suit, assuming 
they are entitled to such,: 


. 10. Mr. Sankar: Ghose learned 
counsel for the appellant contended and 
we think rightly, that the observations 
of Chakravartti C. J. clinched the mat- 
ter and that in spite of the allegations 
of fraud, misrepresentation and false 
assurances. SER the defendants Nos. 

i 5 in the. Calcutta suit, the 


other than the alleged breach of con- 
tract by the appellant. In these’ facts 
we are unable to hold that the addition 
of -the Director-defendants in the Cal- 
cutta suit takes it out of the ambit of 
Section 10 of the Civil Procedure Code, 
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additional - 


ALR : : 


Mr. Ghose relied on the observations of 
Denning L, J. in Ward v. Lewis, (1955) 1 
All ER 55, that when a tort has- been 
committed by two or more persons an 
allegation of.a prior conspiracy to com- 
mit tort adds nothing and the prior 
agreement merges in! the tort. That was 
however an application for an amend- 
ment of statement ‘of claim giving parti- 
culars of special damages. .The question 
before the Court was if the amend- 
ment should be allowed to enable the 
plaintiff ‘to claim special damages. -The 
dictum of Denning L. J. has no appli- 


- cation. to the question with. which we ` 


are concerned in this appeal The ques- 
tion before us is whether the matter in 
issue in the Calcutta suit as framed, is 
also directly and. substantially in issue 
in the Jabbalpur suit, As I have said 
earlier there is no pleading either in the 
Calcutta plaint or. in the written state- 
ment in the Jabbalpur suit of repudia- 
tion of the contract by the respondents 
Nos, 1 and 2 on the ground. of fraudu-~ 
lent misrepresentations':and false assur- 
ances given by the Directors of the ap- 
pellant and intent to deceive. the respon- 
dents ` Nos. 1 and '2.. Far’ from any 
pleading of ‘repudiation of the contract 
on these grounds, the plaint in the Cal- 
cutta suit and the “written statement in 
the. Jabbalpur suit make it clear that 
the respondents Nos: '1.and 2 were aff- 
rming ‘and accepting the contract’ and 
were charging the appellant and ‘its Dir- 
ectors with breach of the contract, That 
in my view is the essence of the matter 
in issue in the Calcutta: suit and also in 
the Jabbalpur suit, . On the question of 
identity of a party reliance was placed by 
Mr. Ghose on a Bench decision of the 
Bombay High Court! reported in ILR 44 
Bom 283 = (AIR: 1920 Bom 296) in 
which it was held that Section 10 of 
the - Civil Procedure Code required a 
substantial. identity in the matter of 
pee Reference was also made to a 

ench decision of the Lower Burma 
Chief Court reported in AIR 1919 Low 
Bur 10 in which it! was held that the 
addition. of a new: party in a suit did not 
prevent the application of Section 10 of 
the Civil Procedure’ Code which requir- 
ed that the same party should ‘be liti- 
gating in both the suits, ° 


"a be “The next: case relied upon by 
Mr. Ghose was a ‘Bench decision of the 
Allahabad High Court reported in AIR ` 
1920 All 70 in which it was held that 
addition of one party in a later suit 
was immaterial for the purpose of Sec- 
tion 10 of the Civil Procedure Code; ond 
that ‘if the hearing of a suit had to 
ostponed under Section 10, it~ 


cluding the added new party. 
for the appellant also relied 
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Bench decision of the Nagpur High 
Court reported in ATR 1948 Nag 297.. In 
that case it was held that -for the pur- 
pose of application of Section 10 it was 
enough if there was substantial identity 


of parties and that complete identity ok 


of parties was not necessary. 


12. Mr, A c. ‘Bhabra Counsel ‘for 
the. respondents sought to repel the 
contentions. of the appellants counsel 
firstly by referring to the word ‘same’ 
used in Section 10. He said that the 
same word used more than once in the 
same section must be given the same 
meaning. He argued that the word 
‘same’ must. be given its plain English 
meaning which it must be held to indi- 


cate the identical object.. In support of. 


this contention he relied on two deci- 
sions reported in ATR 1954. SC 592 and 
ATR 1943 Bom 81. Relying on the deci- 
sion. reported in AIR 1950 FC 83 coun- 
sel: for the respondents argued -that 
effect’ should be given to the language 
of the section. It was next argued that 
so far as parties were concerned, for the 
purpose of application of Section 10, 
there must be complete... 
parties: and also.of subject. matter. In 
support of this contention counsel for 
the respondents relied on. the decision 
reported in ATR 1960 Madh Pra 169. 'Re- 
liance was. also placed by. counsel for 
the respondents.on a Bench decision © of 
this . Court reported in AIR 1935 Cal I. 
In that case the question of who-are 
the same parties was considered:. A 
partnership action was filed in Delhi by 
one of the partners of a Delhi firm and 
thereafter, a Receiver appointed in’ an- 
other partnership action in this ` Court 
filed a suit for dissolution of ‘a_ part- 
nership in which he made. all the part- 
ners, including those of the Delhi firm, 
party-defendants,. Dealing with the 
question whether the. two suits were be- 
tween the. same parties under Section 10 
of the Civil Procedure. Code, it was- held 
that although the Calcutta suit was by 
a Receiver, to all -intents and . purposes, 
the parties in the two.suits were the 
same, To our mind this - decision - is 
against the contention of counsel for the 
respondents, because In so far as one of 
the suits was by a Recéiver appointed 
by the Court, it could not be said to be 
a suit between the same parties, in the 
sense in which the word ‘same’ should 
be construed according to counsel for 
the respondents, 


13. In our “view the addition . of. 


the defendants Nos. 2. 3,.4 and 5 -who 
are all Directors of the appellant (de- 
fendant No. 1 in the Calcutta suit) does 
not make the Calcutta suit. any the less 
a suit between the same parties as ‘in 
the Jabbalpur suit, for the purpose of 
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Section 10 of the Civil Procedure Code. 


The false and fraudulent representations 
alleged. to have been made, and the 
assurance allged tg have been given by 
the defendants Nos. 2, 3, 4 and 5 in the 
Calcutta suit were all made and given 
by them .as Directors of the appellant, 
There is nothing in the Calcutta plaint 
to suggest that- there was an indepen- 
dent contractual relationship between 
these defendants: ‘and the plaintiffs in 
the Calcutta suit. (respondents Nos, lL 
and. 2) in this appeal. The allegation 
of joint. and several liability: of the de=- 
fendants.in paragraph 26 of the plaint 
in the Calcutta suit cannot make us 
ignore the allegation in paragraph 24 of 
the. plaint that the defendant No, 1 (ap- 
pellant) is charged with a breach of 
contract and also of repudiation of the 
same. On the plaint as framed, and 
without anything more, there could 
hardly . be any doubt that in order to 
give relief to the plaintiffs in the Cal- 
cutta suit the Court has.to come to a 
conclusion whether there has-been a 
breach and a repudiation of the contract 
by ey defendant No. 1 in the Calcutta 
In the written statement of the 
Sabba suit it is alleged that m 
plaintiff in that suit (the appellant in 
this -appeal) broke the contract and 
therefore .the defendants in that suit 
were justified in not making payment to 
the plaintiff. If the: Jabbalpur suit is 
decreed the issue of breach of contract 
and of. repudiation of. the same in the 
Calcutta. suit will be barred by res ju- 
dicata. If on the other hand the Jabbal- 
pur suit is dismissed there will be little 
left in the appellant’s defence in the 
Calcutta suit. Thus the main. question 
resolves itself to this Whether the 


_ contract has been broken .and repudiat- 


ed by - re appellant .and whether 
appellant is entitled to the balance of 
the. consideration ey The addition 
‘of the defendants Nos, 3, 4 and 5 in 
the Calcutta suit, in -our pii makes no 
difference to the determination of the 
principal matter -in issue in the Calcutta 
suit. We must therefore hold that in 
effect and in substance, if not in form, 
Calcutta: suit is between“ the samea 
parties as the Jabbalpur suit. There is 
therefore. sufficient compliance with the 
requirement of Section 10 of the Civil 
Procedure Code that in order to attract 
the provisions of that-section the two 
suits should be. between the same parties 
or: between parties under whom they or 
any of them claimed. This disposes of 
the question of parties in two suits one 
of- which. is sought. to be stayed under 
Section 10 of the Code. I-now proceed 
to deal with the question of the mat- 
ters directly and substantially in issue 
in the two suits, - 


the 
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14.- Earlier in this judgment I 
have analysed the plaint in the Calcutta 
suit and I now proceed to. look into the 
scope of the Jabbalpur suit with re- 
ference to the allegations -in the plaint 
and the written statement In that suit. 
That. plaint starts with the. agreement 
entered into: between ‘the parties on 
August 6,..1964,.-and then proceeds to 
record payment of Rs, 25,000/- by the 
appellant and nomination of the respon- 
dent No, 1. by the respondent No. 2 as 
the. nominee: in whose name the lease 
was to be transferred. ‘Thereafter it is 
alleged that possession of the establish- 
ment was made. over by the ‘appellant 
to the respondent No. 1. The next 
material. allegation is that the appellant 
received from the Madhya Pradesh Gov- 
ernment the ‘No Objection’ letter for 
transfer of the lease by the appellant to 
the respondent.No, 1.. The appellant 
then contends that besides: the sum `of 
Rs, 25,000/- the respondent ‘No. 1 made 
no other payment though the time for 
such payment expired; ` After pleading 
readiness. and willingness to perform its 
part: of the contract, the appellant claims 
the balance of Rs. .1,00,000/- with inter- 
est. There .is.a-further’ claim for com- 
pensation for ‘the structures. There are 
averments ‘of false allegation by the res- 
pondents about the acceptance of an 
alleged surrender: by the Madhya Pra- 
desh Government of 99.36 acres of land. 
The reliefs claimed in the. plaint are.:an 
{injunction . restraining -the.defendants in 
that ‘suit from working the plaint, a.de- 
cree for Rs., 1,00,000/- with | interest, 
accounts of profits received and in the 
alternative a decree for: payment of the 
balance money with interest. This in 
substance is the nature of the claim in 
the Jabbalpur suit. In the 
statement in that suit filed jointly. by 
the respondents Nos, 1;,.7-and 2 (defen- 
dants Nos. 1, 2.and 3 in that suit) it is 
firstly alleged that the agreement was 
‘obtained on misrepresentation’ of facts, 
It is next alleged that the appellant: fail- 
ed and neglected to procure a “No Ob- 
fection” letter from the Government of 
Madhya Pradesh. The. next material 
allegation“ is that the ‘appellant falsely 
and fraudulently represented to the de- 
fendants that ‘No Objection’ letter would 
be procured in terms. of the agreement, 
The next allegation is.about the conceal- 
ment of the surrender of 99.36 acres of 
Jand and fraudulent inducement -of res- 
pondent No. 1 to start running the plant 
and incur large expenses and that but 
for the fraudulent and false represent- 
tation the respondent No, 1 would: not 
have run the factory. These averments 
are followed by an allegation of breach 
of the contract' by the appellant. - In 
paragraph 11 of the written statement it 
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is again alleged that the respondent No. 
1 would not have done construction; ad- 
ditions, alterations ‘and “improvements 
but for the fraudulent representations 
made by. the appellant that it would: 
obtain a.‘No Objection’ letter from the 
Madhya Pradesh- Government. It’ is 
alleged that the defendants believed: 
such fraudulent ` representations to be 
true. In paragraph . 13. of the written 
statement it 1s alleged that the procure- 
ment of the ‘No Objection’ letter was 
a condition precedent and “By reason of 
the appellant’s. failure ‘to procure the 
same; the agreement’ was void. or void- 
able at the option of the defendants, arid 
that they had duly avoided the same. 
In paragraph 18 of the written .state- 
ment: the .allegation is that the plaintiff 
has committed a breach . of. agreement 
and has failed to obtain the ‘No ‘Objec- 
tion’ letter, has broken the contract and 
the defendants have been discharged 
from completing the. transaction... This 
in brief is the defence to the appellant’s 
claim in the Jabbalpur suit, ' 


. 15. - It is clear to us that the 
substantial issue in|the Jabbalpur suit 
is if the respondents Nos. 1, 2 and 7 are 
liable to the appellant for the balance 
of the consideration imoney, and second- 
ly: whether the alleged false and fraudu- 
lent representations ‘were made by the 
appellant and thirdly if by virtue of such 
false and fraudulent representations the 
respondents Nos. 1, '2 and 7 have been 
exonerated from -their liability for the 
balance of the consideration. As I no- 
ticed earlier these are substantially the 
issues in the Calcutta suit as well. It is 
true that the reliefs claimed in. the two 
suits are different. as indeed they must. 
be, but‘ the issues in the-.two: suits in 
our view are substantially’ the same. 
The alleged false and fraudulent repre- 
sentations made by ithe -plaintiff in the 


_Jabbalpur suit: and its Directors in the 


Calcutta suit is the main plank on which 
the respondent No.. 1 rests its claim to 
avoid liability for payment of.-the bal- 
ance of consideration and also :of its 
other obligations under the agreement 
The next substantial ‘issue in both the 
suits is the alleged surrender of. a cer- 
tain portion of land namely 99.36 ‘acres 
and the third issue relates to the procu- 
rement of a ‘No Objection’ certificate 
from the Madhya Pradesh Government. 
To our mind these questions are com- 
mon in both the suits arid-a decision on 
these questions in the Jabbalpur suit 
would certainly bar a determination of 
these questions inthe Calcutta suit by 
virtue of res judicata, 


16. Counsel for the respondents 
contended that in order to attract Sec- 
tion 10 of the Civil Procedure Code all 
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the, issues involved in the two sults: must 
be identical. In support of this proposi- 
tion he - relied on a Bench decision `of 
this Court reported in 24 Cal LJ 514 = 
(AIR 1917: Cal 248). In that case’ a suit 
was filed for recovery of rent. This suit 
was resisted by the defendants ‘on the 
ground that the defendants’ were al~ 
ready evicted from part of the-land of 
which rent: was claimed, This suit was 
decreed but the question whether the 
disputed plot of land was in the. occu- 
pation of the plaintiff or- the defendant 
was left open. An appeal:was preferred 
against the decree: and while the appeal 
was pending, another suit was filed for 
recovery of arrears of rent for a sub- 
sequent period. The defendants, in the 
second -suit again raised the plea that 
they were unlawfully kept out-of poš- 
session of a certain plot of land. Thus 
the title to'the plot of-land was ‘in 
question in both the suits in the pend- 
ing appeal and also in the’ -subsequently 
instituted suit: The defendant applied for 
stay of the second suit under-S. 10, It 
was held that the subject-matter in the 
second suit and the issues ‘ involved 
therein was’ the’ plaintiff's claim for rent 
for a different period and it was there- 
fore held that the “matter in issue” did 
not cover ‘the entire subject-matter in 
controversy between the ` parties -arid 
clearly the matter in issue In the second 
suit was the plaintiff's claim of rent for 
a period subsequent to that ‘which was 
a subject-matter in the first suit and 
thereafter in the appeal ‘therefrom. The 
question Of title to’ the disputed plot of 
land did indeed arise in both suits but 
the substantial matter - in- issue was the 
plaintiffs right to rent for a- different 
eriod. It was in these facts that it was 
ild that the second suit could not be 
stayed under Section 10 of the’ Code. 
This decision, to our mind, is not of any 
assistance in the facts of this appeal. 
Reliance was next: placed on` another 
decision of this Court reported in AIR 
Cal 434.. In that case a sult was 
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filed in Calcutta: for failure of the de- 


fendant to take delivery of certain hes- 
sian cloth ‘and the claim was for diff- 
erence between- the contract price and 
market price. The defendant filed a 
suit at Arrah. The plaintiff in the Cal- 
cutta suit applied for an injunction res- 
training the defendant from proceeding 
with the Arrah suit, and the defendant 
fn the Calcutta: suit applied for stay of 
the Calcutta sult on the ground that. the 
matters in issue’ in the two suits were 
the same. It was found, that: thé matter 
In issue in the Calcutta suit was not 
directly and substantially in issue in 
fhe Arrah suit and the parties were also 
not the same. In the Arrah suit it was 
Claimed that the contract was void and 
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that. the plaintiff in that suit was in- 


duced -to agree to enter into.a gaming 
and wagering contract for.the purpose of 
sale .of hessian ‘cloth. 
alleged that performance of such con- 
tract would -not be demanded by either 
party, that no delivery would be given 
or asked for and the contract would be 
settled by. payment of difference. It 
was in these facts that it was held that 
the matter in issue in the Calcutta suit 
was different from that im the Arrah 
suit, which. was a suit for recovery of 
difference:. between the conttact price 
and market. price, The ‘facts in this 
case are entirely different from the facts 
involved in the appeal now before us. 
Reliance was also placed.on a decision 
of the Madras High Court reported in 
AIR 1925: Mad: 574° (1) in which it was 
held that the object of'Section 10 of 
the Code was to prevent a later ‘suit re- 
lating to-the same subject-matter. being 
tried before an earlier suit relating to 
the same subject-matter being tried and 

of. -It--was also held that under 
that section it was necessary that the 
matter in ‘issue must’ be directly and 
substantially in issué in both the suits. 
This decision, does not advance . matters 
in any way ‘as the learned Judge has 
merely stated what~the section itself pro- 
vides. The next case relied upon by 
counsel for: the .respondents was also. a 
decision of the Madras High Court re- 
ported in’ AIR 1922 Mad 304. In that 
case the subject-matter of the two suits 
were entirely different inasmuch as 
one.‘suit related to property situated at 
Secundrabad and in the other suit the 
properties. involved were properties in 
British India. Secondly one of the suits 
had reference to properties belonging 
to one person and in. another suit the 
properties belonged to two different per- 


‘sons. Thus not only the properties were 


different, .but the title to those properties 
belonged to. two different persons. It 
was in these facts that it was held that 
where some of the issues were :common 
in two suits between. the same parties 
Section 10 did not apply and there could 
be no stay of. the subsequently institut- 
ed suit and that Section. .10 had refer- 
ence to the entire subject-matter in con- 
troversy. between the parties. The judg- 
ment in that case must be taken to be 
‘confined to the facts involved in that 
case.. Reliance was next placed on a 
Bench decision of the Lahore High Court 
reported in AIR 1935 Lah. | 
case also it was found as a fact that 
the matter in issue in the two suits ag 
also the parties were not the same. It 
was in fact found that the matter in 
issue beforé the Rawalpindi Court was 
not directly and substantially in issue 
in the previously instituted suit in the 


It was further . 


$ 
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Betul Court. The next case relied upon 
by counsel for the respondents was a 
decision of the’.Madras High Court re- 
- ported in AIR .1940'Mad 7. In that case 
the two suits were for rent for entire- 
ly different periods, the later. suit- being 
a sult for rent: for a subsequent period 
and it was for that redson that it was 
held that the matter in. issue in ‘the 
bwo-ealis was not tbe, Sme. * 


> A The ‘scope -and - extent of 
identity or similarity of the subject-mat- 
ter in issue in two  suits.-has:: received 
very careful judicial notice in two. Bench 
decisions of the Bombay High.Court and 
of this Court to which I will now refer. 
The Bombay decision is reported in AIR 
1953 Bom ‘117. that case the earlier 


Bombay ~. High -Court. .. The 


in the Bombay suit; filed an appli- 


cation for injunction restraining the de-- 


fendants in the Bombay.: suit from pro~ 
ceeding with the Calcutta suit. The de- 
fendants im the Bombay suit in their 
turn filed an application for stay .. of 
the Bombay .suit. The Calcutta. suit. was 
filed on a contract for sale of 1898 
tyres. It was held that the tyres: were 
` according to certain specifications and that 
the defendants in the: Calcutta suit 
(plaintiffs in ‘the Bombay suit) failed to 
take delivery of the tyres ‘and therefore 
damages were claimed. for .non- -accept~ 
ance. The defendants:.{n the Calcutta 
suit thereafter fled- the. Bombay suit 
and contended that they. had a contract 
to- purchase only 1600 tyres and not 
1898 tyres. The further contention of 
the Bombay .plaintifis was that the tyres 
were not according to: specifications and 
that the tyres that were delivered were 
not according to’ contract quality. . The 


Bombay plaintiff therefore claimed -re-’ 


fund of the amount’ paid in respect of 
the price and also for 'damages for non- 
delivery. The question, was whether the 
matter in issue in the. Bombay suit was 
directly and substantially in issue in the 
Calcutta . suit, 
tion 10 did not contemplate identity of 
issues in the two suits nor that.the mat- 
ter. in issue in the two suits should. be 
entirely the same or identical- and that 
all that the ‘eek req . was . that 
the matter in - ‘In the: two sults 
should be deny ane substantially the 
same. It was also held: that there should 
be identity of the subject-matter, and 
the field © of .controversy between the 
parties. in the two sults must be the 
same, but the identity and the field of 
controversy `’ contemplated need not be 
identical and same in every- particular, 
but the identity and the field of con- 
troversy must be substantially the same. 
We respectfully ' agree with the views of 
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the Division Bench of the Pomba. i 
Court and we think Chagla C has 
correctly and appropriately laid eras 
the extent of the ‘identity of the su 










field of controversy between the parties 
in the Jabbalpur suit and the suit in 
this Court is substantially the same and 
there is. substantial, identity. in the 
ject-matter in the ‘two suits, _ 


"18. I next procad to deal with 
the Bench- Decision of this Court, AIR 
1957 Cal 727 .(supra).../I have already 
referred to this case in connection with 
the question of parties to the suits, 2 
shall now proceed to deal ‘with the ques- 
tion of. issues involved in the two suits 
with which. that decision was concerned, 
In- that case an- agreement was entered 
into at Bombay between the Film Pro- 
ducer . Modi and a Film Distributor 
Mansata- -Film Distributor of Calcutta. 
By this agreement the producer appoint- 
ed the Distributor as distributor of films 
in certain territories with regard to 
three films. Under the agreement the 
distributor was to jpay to the producer 
a sum of money in certain ents 
and was to receive as its remuneration 
commission. -at certain rates. Another 
agreement. was entered into between the 
parties on the same terms and condi- 
tions with regard to a different terri- 
tory. Two letters; were written by the 
producer. to the. distributor, . by which 
the former authorised the latter, to pay 
moneys payable to him to Kapur Chand 
Ltd., Bombay. Under the two agree« 
ments a sum of money was payable .by 
the distributor to the moer and this 
sum -was to. be paid certain instal- 
ments, After payment a some of the 
instalments the distributor raised a ques- 
tion regarding the class of films to be 
produced by the producer and eed. 
to - certain. representations made by the 
latter. The producer denied any repre- 
sentations having been mae reg 
the quality of the films .and stated that 
the films. would be ‘according to the con- 
tract quality. The. distributor did nof 
pay one instalment of Rs. 60.000/- which 
had fallen ‘due and upon the 
producer | agreements 
and notified- of . moneys 

All this 
‘a suit by the pro~ 
ducer against the distributor ‘filed af 
the Bombay High Court. on July 23, 
1954. for recovery of the instalment of 
Rs. 60,000/--in the alternative damages 
and other reliefs. 


19. This sult was followed by a 
suit by the distributor on August 12, 
1964, in the Original. Side of this Court 
against the ucer . and the said 


1 
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Kapur Chand Ltd., in which the distri- 
butor claimed a decree for a certain sum 


of money including refund of all moneys 
paid under the agreement and a further 


sum for damages. Thereafter the pro:. 


ducer applied in -the Bombay Suit for 
an injunction the distributor 
from proceeding with’ its Calcutta Suit 
so long as the Bombay Suit was not dis- 
of. This injunction was granted 

the Bombay High Court and the 
producer preferred an appeal against 
that order_and the appellate: Court dis- 
solved the” injunction. In the written 
statement “filed in’ the Bombay Suit. the 
distributor alleged fraudulent misrepre- 
sentation on the part of the producer 
with regard to the agreement and the 
agreements were ‘claimed to have been 
void and repudiated. It was also claim- 
ed that the distributor became entitled 
to recover from the producer all moneys 
advanced to him on a failure of consi- 
deration. Thereafter the distributor who 
‘was the plaintiff in the Calcutta suit ap- 
plied for- an injunction restraining the 
producer from proceeding with the Bom- 
bay suit and the produicer: on his part 
‘applied for a stay of the Calcutta suit 
under S., 10 of the Code. It was held 
that although the: Bombay. sult was a 
suit- on the contract and the Calcutta 
suit was a suit in which a contract was 
impugned as void on the ground of 
fraudulent misrepresentation by which 
the contract was induced, the matter in 
issue in the two suits were substantial- 
ly the same though different reliefs were 
claimed by the plaintiffs in the two suits. 
Dealing with the question of the nature 
of the two suits it was held that the 
fact that . one was a suit - under the 
agreement “and the other: was a suit dé 
hors the agreements did not make a sub- 
stantial identity of the subject-matter 
impossible, It was found that ‘the basis 
of the defence in the Bombay suit and 
of the claim in the Calcutta suit were 
-both fraudulent misrepresentation and 
if the defence of the fraudulent misre- 
presentation in the Bombay suit succeed~ 
ed nothing would be left in the Calcutta 
suit and if the case of misrepresentation 
succeeded in Calcutta, the Bombay suit 
would be practically decided, the only 
inquiry remaining being an inquiry as to 
damages claimed in addition to a refund 
of the money paid. It was further held 
that if the defence failed in Bombay 
the basis of the claim’ in the ‘Calcutta 
suit would be.destroyed. Finally it was 
held that the principal matter ` in issue 
in the Calcutta suit was directly and 
substantially in issue in .the Bombay 
suit which was a suit. previously inti- 
tuted and that an unnecessary duplication 
of proceeding with the’ possibility of 
conflicting decisions, would occur if the 
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„other on a tort would not make 


facts, the plaintiffs 
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Calcutta suit was not stayed, We res- 


pectfully agree with the views express- 
ed by Chakravartth C. J. and we have 
no hesitation in holding that the issues 
in the Jabbalpur suit and also in the 
Calcutta suit’. are. substantially the same. 


-. 20. -A good- deal of emphasis was 
laid by -counsel for the respondents on 
the fact that the Jabbalpur suit was a 
suit on a contract while the Calcutta 
suit was a suit on tort, in so far as 
the plaintiffs in the Calcutta suit have 
sought... to avoid the contract on the 
ground of fraudulent misrepresentation 
and false assurances. In my view the 
question that one suit is a suit on a con- 
tract and‘ the other is a suit on tort isl. 
a matter of no relevance at all in con- 
sidering the applicability of Section 10 
of the Code. The matter for determina- 


' tion in the case of an application for 


stay under Section 10 of the Code is not 
what the basis of the claim in the two 
suits is. but what is the matter in issue 
in the two suits, The claim in a suit 
may very well-be a claim based on a 
contract, but the contract may be sought 
to- be. repudiated by..the defendants on 


the ground of.a tort namely fraudulent 


misrepresentation, which in its turn may 
be the basis of a claim of a second suit, 
The two different bases of claim name- 
ly one- based. on a contract and the 
the 
matters in issue in the two suits diff- 
erent merely on that ground. If a claim 
based:.on a contract in one suit, is sought 
to be. avoided and repelled on the aoe 
of fraudulent - misrepresentation and ` 

subsequent sult is filed claiming demas 
ges on the basis of a fraudulent mis- 
representation with regard to the same 


. contract, the issues nevertheless in. the 


two suits would be substantially the 
same,’ even though the bases of the claim 
in the two suits are altogether differ- 
ent.- Counsel. for the respondents stre- 
nuously contended that. the Jabbalpur 
suit was a suit for recovery of moneys 
due under a contract and the Calcutta 
suit ‘was a suit based on the tort of 
fraudulent misrepresentation. and false 
assurances. Therefore it was argued 
that the controversy and the matter in 
issue’ in the two suits were entirely 
different. In my view there is a clear 
fallacy in this contention. It is true 
that- the plaintiff in the Jabbalpur suit 
has sued on a contract for recovery of 
the balance of consideration, and -it is 
also true that the defendants -in the 
Jabbalpur suit have raised as their de- 
fence in that suit the plea of fraud and 
false representation. But in the Calcutta 
suit although the plaintiffs’ claim is bas- 
ed on fraudulent misrepresentation, false 
assurances and: suppression of material 
have affirmed the 
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contract between the parties and have 
also pleaded their readiness and willing- 
ness to. perform their part of the con- 
tract including their readiness to pay 
the balance of ‘the consideration and to 
fulfil all other terms of. the agreement: 
The field of controversy between’ the 
parties in the two suits is in our view sub- 
stantially. the. same, .if not completely 
identical. . The ‘` matter 'in issue in the 
two suits is the appellant’s right to re- 
cover the balance of consideration and 
the respondents’ claim to repudiate the 
contract and avoid liability under the 
same, on the ground of fraudulent mae 
presentation. and false ‘assurances. ' 
these facts it cannot but be held thet 
|the matter in issue in ‘the Calcutta suit 
is substantially in issue in the Jabbal- 
pur suit, R we. n . 


21. Reliance was placed by coun- 
sel for the appéllant on a Bench deci- 
‘gon of this Court. reported in 70 Cal WN 
375 = (ATR 1966 Cal 382). In that case 
there was an agreement 
tons of iron ore. Payment was to be 
made. through letter of credit: Ship- 
ment of a certain consignment was made 
per SS. Ariadah and part of the letter 
of credit was utilised’for payment. The 
‘balance of the goods was to be shipped 
per S..S, Edison Mariner. ‘The seller 
informed the buyer that goods had been 
shipped and requested the latter to raise 
the amount of the letter. of credit. to 
cover ‘the increased quantity shipped. 
The buyer* sent a cable the purport of 
which was that the Bank had been in- 
structed to raise the credit. There was 
some delay in shipment as the ship was 
moored midstream. From the buyer's 
cable the seller gathered that there. -was 
no objection to the delay in shipment 
of the ore: The seller later came - to 
‘know that: the buyer had instructed its 
-bankers not to make payment if the do~ 
cuments were presented. after the: speci- 
fied date. As the seller was not paid 
95 per cent of the value of: the goods 
in terms of the contract ‘he filed- a suit 
in the' Admiralty Jurisdiction of this 
Court. ‘This suit was filed against ‘the 
owners, the master and: the parties in- 
terested. in S. S. Edison Mariner. After 
the suit was filed the ship was: arrest- 
ed in the port of Madras. The defen- 
dant entered appearance and -deposited 
with the Registrar a certain sum of 
money as security for: obtaining release 
‘of the’ vessel. This suit however was 
dismissed on’ amongst other grounds that 
the Admiralty Jurisdiction of this Court 
could not be invoked’in the facts of. that 


case. An eee ‘was. preferred against 
ae decree’ of dismissal, “Shortly ~ after 
the seller filed another 


oat during the pendency.of the appeal 
claiming the: price of: goods and various 
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other sums. The main claim of the sgel- 
ler against the buyer in the second -suit 
arose in connection with the shipment 
per S. S. Edison ` Mariner and if the 
ċlaim in the pending appeal was allow- 
ed, the’ claim left; for adjudication in 
the second suit would have been limit- 
ed only to a sum of Rs. 26.056.65 aris- 
ing out of the shipment’ per S. S. Ari- 
adah, The buyer applied for stay of 
the second suit under Section 10 of the 
Code. It was. held: that .the. main issue 
in the first suit was a claim for 95 per 
cent ‘of ‘the price of goods, shipped per 
S. S. Edison Mariner and +: additional 
loading. charges and that even if the 
buyer succeeded in’ his appeal the trial 


„of the ‘claim. with regard. to the goods 


shipped per S. S, Ariadah could not be 
avoided!” Jt was. therefore held that 
there was no substantial identity. as re- 
gards thé. matter in issue in the two 
suits.’ In these facts it was- held that the 
suit could not be stayed under Section: 
10 of the Code but: an order was made 
for stay of the suit. under Section 151 
of the Code. It. will be seen that the 
issues fn the two suits. were not stib- 
stantially the :same inasmuch as the- 
trial ‘of, the Second suit could not be 
avoided“ by reason- of the claim for 
shipment of. the goods per S. S. Ariadah. 
Counsel for the appellant relied upon 
this decision in support of his contention 
that even if Section 10 of the Civil Pro- 
cedure Code’ .could: not be invoked | in 


` the. facts of this čase. the suit should be 


stayed in exercise of the powers under 
Section 151 of the Civil Procedure Code. 
As we are of the opinion that parties” in 
the two suits should be treated to be 
the same, notwithstanding the addition 
of the Directors of: the appellant in Eo 
Calcutta suit, and'as we are also. 

the opinion that the issues between ae 
parties in the two sults are substantial- 
ly the same,..it is not necessary for us 
and we do not propose to. go into the 
question of exercise of inherent power 
of the Court’ to stay a suit under Sec- 
tion 151 of the Code, 


22. |. Counsel’ for the’ appellant had 
subrnittéd. that in ‘any ‘event the Court 
had the power to adjourn a suit to any 
date and that in the facts of this case 
an order. for adjournment of: the suit 
should ‘be made until ‘after the determi- 
nation of the Jabbalpur sult. It appears 
that the Court. below made an order in 
terms .of prayer. 'B’ of the; petition, 
which is a prayer. for adjournment. or 
trial of the suit. till the final determina- 
tion of the Jabbalpur. sult though the 
order of adjournment was. limited to a 
period of two‘years. It was also argu- 
ed that even ifi the order -was-an 
of adjournment it -would be 
an appealable : order, as- it was clo- 
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sely connected with the plea- :of | res 
judicata. In support: of this contention- re- 
liance was placed on a Bench decision. of 


this Court reported in (1966) 70 Cal WN 
670. Mr. Bhabra on the other hand-con- - 


tended that if it was an order: for ad- 
in it was mot an. Ra tan 
order, 


| We ‘do not ‘think we need” go 
ig " this question either. .. The - first 
prayer in -the petition is -a prayer 
for stay of Suit No. 2965 of 1967 
and all proceedings. thereunder till -the 
disposal .of the Jabbalpur suit. Even 
assuming Mr. Bhabra is right that. the 
order is an order- for adjournment. of 
the suit, it must be held: to be a refusal 
of the order for stay of the.suit in which 
ease also the order would be an appeal- 
able order. In the view we -have.taken 
that Section 10 of the Code applies we 
need not go into the question of appeals 
ability of an order for- adjournment, . 


24, It appears. that although the the 
learned Judge made an order in terms 
of prayer ‘B’ which as. I said earlier is 
a prayer for adjournnient or postpone- 
ment of the. suit till the, final, determi- 
nation -of the Jabbalpur - suit, he: has 
added that the stay will be limited for 
a period of two years from the date, - It 
is not clear to us as to what the learn- 


. ed. Judge had in view in making an- 


order in terms of prayer ‘B’ of the peti- 
tion and at the same time stating-that the 
stay will be for a period of 2 years. We 
take it however from. the observations 
made in the earlier portion .of the judg- 
ment that although ‘the term stay... has 
been used in the operative part of the 
order, what the learned. Judge meant 
was that the- hearing of the suit should be 
adjourned oor postponed: In the view 
we have taken in this: appeal the opinion 
of. the learned Judge that Section- 10.-of 
the Code does not apply cannot be .sus- 
tained. For the. reasons mentioned. above 
this appeal must be allowed. The judg- 
ment and order of the Court below are 
set aside, There will be an-order for 
stay of Suit No. 2965 of 1965 of - this 
Court: (Rishabh Manufacturers Private 
Limited ..v. - Arun General Industries 
Limited) and all proceedings | sthereunder 
till the: disposal of the suit pending ca 
the Jabbalpur Court, The eet 

_be entitled to:. the costs -of this- appeal, 


25. Respondents Nos. L and 3 
have preferred a cross~objection- against 
the judgment -and order on. various 
grounds. The main ground of attack 
was that. the. learned Judge having held 
that Section 10 of the. Code did “not 
strictly apply should- oe ‘have made’ 'the 
‘stay order at all. and that in ‘any: event 
an order for stay for two years should 
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yana, 


-that suit in 
‘tice -to - ‘the’ ‘petitioner No. 1 and 
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not have been made. - The order is dated 
April 29, 1968: and therefore the two 
years, period has already expired. The 
ground of objection to this part of the 
order namely .a:stay for a period of two 
years. has: therefore disappeared because 
at. present: there is no stay of the Cal- 
cutta suit.. In the view however we have 
taker, the cross-objection must be dis- 
missed’ and we order accordingly. 


S: K, MUKHERJEA, J:— 2&6. 
“Order accordingly, 
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. A. K. DE, J. 
Esam Sk and others Petitioners v. 
Sarar Mullick and others, Opposite ` 
eg. oe. ig sm: 


Civil Rule. No, 1730 (S #1070, D/- 
30-7-1971. ee i 


Civil Procedure Code (1908), Order 
52, Rule 9°'— Where delay in applying 
for substitution of the heirs of the sole 
respondent or for. applying for setting 
aside abatement is not bona fide it can-‘ 
not be excused. AIR 1925 Cal 684 (1) 
and AIR 1928 Mad 404, Referred. 


(Para 3) 
Cana’ Referred: ‘Chronological Paras 


(1928) AIR 1928 Mad 404 (V 15) 

=: 54 Mad LJ‘ 234, ‘Ramachan- 

: dran v. C, Sabapathy Mudaliar’ - 8 
(1925) AIR 1925° Cal 684 (1)°(V 12) 

:= 29.Cal.WN 472, Krishna Mo- 

chan Ghose v, -Surapati Banerjee 3 


S. P.. Roy ‘Choudhury, for Petitioners; 
Sukumar pee for ‘Obpostte Par- 
es, 


ORDER:— This” Rule has arisen on 
an application by the appellants and {s 
for setting ` aside -the abatement: of ` the 
appeal as-against the sole respondent. 
He died ~ on 31-1-1968, The petitioner 
No. 1 was'‘one of the defendants in Title 


Suit No. 366 of 1959 in the Third Court 


of Munsif at’ Alipore, ` That was another 
suit by the sole respondent of this 
peal. The-heirs of Rahaman, the sole 
respondent, applied for substitution in 
the Alipore Court with R 
Advocate. He, thus, had knowledge of 


-the death ~ ‘of the sdle respondent from 


1968. ~The petitioners, however, have 


‘made this application in this Court on 


19-5-1970 stating. that the petitioner No. 


‘1 was ‘looking after’ the case for all the 
‘petitioners, that the petitioner No. 2 is 


an illiterate. old village woman, that the 


‘petitioner, No,°3 is a cultivator, ve the 
‘petitioner No, 4 is an ‘ordinary la 
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in: a Jute Mill and the petitioner No. 5 
is an ignorant -house-wife ` living with 
her husband, that the petitioner No. 1 
was under the impression that the sole 


respondent’s heirs would themselves ap- - 


ply -for substitution’ in this appeal. as 
they did in their own Title Suit No. 366 
of 1959. in the Alipore  Munsif Court, 
that the petitioner No. 1 was a bullock- 
cart driver. till four years back and 
had not been doing anything since then 
on account of blood pressure and that 
the petitioner No. 3 came to their Ad- 
vocate in the High Court on 15-5-1970 
to enquire as to what had become of 
their appeal admitted long before and 
enquired of him if the sole: respondent’s 
heirs have substituted themselves in the 
appeal, that he was then informed by 
his Advocate that they-would -have to ap- 
ply for substitution and was asked to get 
the date of death and names of heirs 
of the respondent No, t, 
formations were collected and he saw 
their Advocate again on 17-5-1970- and 
the petition was made ready on 18-5- 
1970 and filed on 19-5-1970. The prayer 
is opposed by the heirs of the sole res- 
. pondent who stated that the petitioners, 
with full knowledge of the death of 
the ‘respondent, did not: apply for sub- 
stitution wi y within’ time and that 
the delay in ies the application should 
snot ‘be exc 


2. The application for substitution 
had not been. filed within time: Nor 
the-application for setting aside the abate- 
ment had been filed within time. The 
-~ question is whether the petitioners are 
entitled to the condonation of the de- 
lay in filing the appplication under Sec- 
tion 5 of the Limitation Act, 1963. The 
petitioners will have to satisfy the Court 
that they were prevented by sufficient 
cause from making the application for 
substitution within time. The petitioners, 
in this case, had knowledge of the 
death of the respondent. They submit 
that they did not come to court in: time 
as the petitioner No.:1, who was looking 
after the case of the petitioners, .. was 
under the impression that the heirs of 
the respondent would themselves apply 
for substitution as they did in their own 
suit-in ‘the Alipore Court. It is also 
submitted that the petitioner No.- 1, be- 
cause of his illness, had not been 
attending to his work :-from 1966 and 
that the other petitioners were ignorant 
and illiterate persons and that the de- 
lay was bona fide. It seems that the 
petitioner No. 1 and his Advocate were 
informed of the death of the, sole res- 
pondent in 1968 when his heirs -got-them- 
selves substituted in the suit in the Ali- 
pore Court, It had been stated in the 
affidavit of the opposite: parties that the 
petitioner No, 3 was -present at - the 
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burial ground when :the sole respondent 
was buried. The question is whether 
the petitioners’ belief that the“ respon- 
dent’s heirs : ‘would themselves apply for 
substitution is a “sufficient cause to ex- 
plain their delay in coming to court. 
‘These parties are litigating for some time 


past. There is more than one litigation 


between the parties. The petitioner No. 
1 came to know of the respondént’s death 
ang noticed that substitution of his heirs 

made in another sult, It is 
only natural that. ke enquired of his 
lawyer and ‘came tọ -know that substi- 
tution of the héirs of the self-same pèr- 
son in their case would be necessary. 
It is‘ also likely that he will come to 
know of the necessity of’ their applica- 
tion for substitution at ‘that time: Three 
of the petitioners are male persons. It 
has been stated in the affidavit of the 
opposite parties that ‘the petitioner No. 3 
was also. presént at the burial ground 
and had knowledge of the death of the 
respondent. The petitioner No. 1, on 
his affidavit, had not been attending to 
his work for about ifour years, that is, 
from 1966. It is- only likely that some 
one also on behalf of the appellants had 
taken charge of the matter from him 
and the matter did not remain unattend- . 
ed between 1966 and 1970, It is also 
likely. that the petitioners, after hav- 


ing notice of the substitution of the 
‘respondent’s heirs in their suit in Ali- - 
pore Court, would contact their own 


lawyer ‘in: the High Court to find out if 
they would have to! apply for substitu- 
tion or not. I am not satisfied. that the 
delay in this case by the petitioners in 
making the ‘epplicetion is ‘bona. ‘fide, 


3: ‘The learnied Advocate: appears 
ing. for. the - ‘petitioners referred to. the 
decisions in. Krishna Mohan Ghose v. 
Surapati Banerjee (reported in 29 Cal WN 
472) = (AIR 1925 Cal 634 (1)) and the 
case of Ramachandran v. C. Sabapathy 
Mudaliar, (reported ‘in 54 Mad LJ .234 
at p. 237) = (AIR 1928 Mad 404 -at page 
406) and submitted ‘that delay, if bona 
fide, should: be excused as sufficient 
cause within the meaning of Order 22, 
Rule 9 of the Code- of Civil ‘Procedure 
for setting aside the abatement. The 
question is whether on the facts of this 
ease the principle of law laid down in 
those cases is applicable. I have: already 


‘discussed the -circumstances of the case 


and have concluded: that the delay in 
this case was not bona fide. In that view 
of the matter, it cannot be said that the 
‘petitioners have made out the case that 
they were prevented by sufficient cause 
from applying for substitution of the 
heirs of the sole respondent within time 


‘or from -applying for setting aside the 


abatement within time. 
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4. In the sgi the Rule is dis- 
charged. There wil be no order as to 
costs = this Rule, : : 
-Order ` accordingly. 
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-AMRESH ROY AND A, K. DE, JJ. 

Rabindra Nath Mukherjee, Appellant 
r Abinash Chandra Chatterjee, Respon- 

ent. 

.A. F, O.- O.. No. 34 of 1971, D/- T- 
5-1971. . 

(A) Guardians. and Wards Act (1890), 
Section 10 (3) — 
attestation by two witnesses — Where 
an application for being: appointed as 
guardian of the person and property of 
a minor is attested by. one witness. only 
and it is not shown that it was attest- 
ed even by that Seller the. application 
is liable to be rejected. in (Point 
conceded). (Para 21) 


(B) Guardians and Wards Act (1890), 
Section 11 — Procedure on admission of 
application — ‘An application .for being 
appointed as guardian of the person ‘and 
property of a minor which is not in ‘con- 
formity with Section 10 (3) is not one 
that can be proceeded on under Section 
11. ((X-Ref.— Section 10` (3) ).’ 


(Para 22) 
(C) Guardians and Wards Act (1890), 
Section 12 -— Power to make interlocu- 
tory order — Section 12 gives power to 
make interlocutory orders for. the tem- 
porary custody and protection of -the 
person and property of the minor. ` It 
does not include power to injunct against 
Search — Warrant issued by Magistrate 
under Section 100, Teog, ae TE 
(X-Ref:— Criminal P. C. (1893), 
.(Para..23) 
Lahiri, for “Appellant; Sakti 
Prosad Mukherjee, -for Respondent, + 
AMRESH ROY, J.:— This. appeal has 
been preferred ‘under Section: 47 of 
Guardians and- Wards Act by Rabindra 


Nath Mukherjee against an order made - 


under Section 7 of ` that Act rejecting 
his- prayer to be appointed guardian of 
the person and property of minor. Gautam 
Chatterjee who is his daughter’s son: 
The ‘parents of the. minor are alive. 
Father’ of the boy who. was joined as 
opposite party in the petition and is Res~ 
pondent in this, Court opposed the pray- 
er of the petitioner appellant. . 


‘2, The parties are govesad by 
Dayabhag Hindu Law, and under that 
law undisputably father is the natural 
guardian of the person and property of 
minor son, That law still prevails under 
Section 12 of Hindu Minority and Guar- 


LO/LO/F844/71/YPB/BNP. 
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ue Act, 1956. “Appellant’s ‘claim to 
be. appointed in .preference to 
the father of the boy. who by their per- 
sonal law is the. natural guardian of 
the person and property of the minor. is 
based on the history of the boy's life 
is now about 12 years old, being 
born in 1959. - 


3. Tis the admitted case of both 
parties that soon after the boy was 
born, he was brought to the house .of 
his maternal grandfather and was brought 
up there and has been living there. 
Reason for that transposition of locus of 
the child at his early age has not been 
clearly stated by the appellant either in 
his: application or in his deposition. But 
he has stated that it was at a time when 
the child was only 11/2 months’ old. 
and since then neither the father nor the 


- mother of the boy has taken any inter- 


est “in - the affairs of the child. The boy 
was brought up as a son in the family 
of his maternal grandfather who was a - 
teacher in a Primary School. He was 
educated in that School and having done 
well he has passed the preliminary stage 
and is now -in a Higher Secondary 
School © where he’ is a student of Class 


wn die side of applicant em- 
phasis has been put on the part of the 
story that since that early age of the 
boy the. father of boy has not taken 
any interest in his affairs and has not 
paid any money for upbringing and 
education .of the boy. None of the 
parents even come to see the boy, 
so much so that even at his age of 
11 years the boy does not know even 
his- father and mother. In the Court 


-during his deposition, ee boy said that 


he did not: recognise his parents, 


5. The necessity for making the 
application for being appointed guardian 
arose according to the applicant because 
recently the father of the boy for meet- 
ing expenses of marriage of his eldest 
daughter. by a deceased wife had solicit- 
ed his father-in-law for a loan of Rupees 
5,000/~ but the applicant did not oblige 
the son-in-law. That enraged the son- 
in-law and he filed a complaint in the 
Magistrate’s Court alleging wrongful con- 
finement of the minor child) The Magis~ 
trate ordered a Search Warrant to issue 
for the boy. To prevent the boy from 

taken. by that Search Warrant, 
the maternal grandfather made the ap- 
plication under Guardian and Wards 


Act and had the proceedings .{n the 
Magistrate’s Court stayed. 
6. | On the side of the Respon- 


dent the-reason for leaving the boy af 
his early age with his maternal grand- 
parents. was that at the time when the 
child- -was born his parents were In 


144 Cal. ([Prs. 6-10] 


Delhi where his father had been’ trans- 
ae in his service in the department 

of Military Accounts of Government of 
India. Soon before. the birth of their 
child, a young son’ of his maternal 
gprand-mother had died. The mother of 
this infant son was then living at her 
father’s place with the child and she 
found her mother disconsolate due to 
grief of her son’s death. To help the 
elderly lady in her grief, the daughter on 
compassionate grounds left her. newly 
born son with her rhother before she went 
back to Delhi with her husband,.The boy 
was brought up by his maternal grand- 
mother and has been living there since he 
was put in thatcare. Accordingto their 
case the parents of the boy did come to 
see the boy whenever they came to. Càl- 
cutta and also: paid expenses for his 
upbringing and education, After’ he. was 
transferred from Delhi and joined’ office 
in Calcutta in 1960, the father and ‘also. 
_ the mother of the ‘boy’ wanted to take 
the boy to their household. But either 
due to sentimental reasons. and _supersti- 
tious psychology of the. grand parents 
and other members of the boy's mater- 
nal. family or due to other material rea- 
sons, they refused to allow the boy to 
go to his parents and also prevented the 
parents from getting. access to the boy or 
even to see him. That culminated in the 
complaint lodged by the father of the 
boy in Criminal Court to' obtain a Search 
Warrant for rescue of the boy for pro- 
duction before the Magistrate. That 
proceeding however: has remained stay- 
ed sirce present application under: the 
Guardians and. Wards Act was filed. . 


> T. While thosé are the bare out- 
Hnes of respective cases of. the parties, 
In the application for ‘appointment “of 
guardian which was filed on 14th March 
1970 the applicant, as the basis of. his 
claim to be appointed as guardian, stat- 
ed that “the boy's parents never ex- 
ercised: any parental rights for these 
long 11 years. The neglect of the minor 
by the parents is a mental cruelty to the 
boy” and also that “the father lost the 
preferential right on account of his not 
exercising the parental rights for 11 
years .and not even keeping any ‘infor- 
mation about the boy, not. looking ` to 
his. interest at all for these long years 
and for his neglect of the minor.” - 


8. As a reason .for appointment 
of guardian in that application mention 
was made of “a Criminal Case penn 
the petitioner under Section 341 I. P. C. 
to force the petitioner "to give up os 
tody to the father” and it was stated 
"The petitioner files the application for 
the welfare -of minor and against the 
forcible removal of the boy..:...... á 


9. -The proceeding that commence- 
gd on that application was numbered as 
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Act VII Case No. 26 of 1970 in` the 
Court of the District Judge, Objection 
petition was filed on 24th April 1970. It 
characterised the first party's petition 
as “motivated and not maintainable” and 
alter traversing the : allegations prayed 
not only for dismissal of the first party's 
petition but also prayed for an “order 
that the boy be returned’ to the guar- 
p of the opposite party”. and 
grant’ such other relief or reliefs as 
Court may deem fit. 


10. ‘The ‘cage appears to tase 
been transferred to Second Court of Ad- 


ea ‘side were examined the peti- 
tioner . himself and the minor Gautam 
Chatterjee. On the ‘other ‘side the mo- 
ther and ‘the father of the minor depos- 
ed: on oath. Besides that oral testimo- 
nies, only’. other . material before 
the learned trial Judge was that.on the 
very first day of the trial. he ascertain~ 
ed from the boy his wish and he want- 
ed to remain with his maternal grand- 
father. Unfortunately there is no record 
of ‘what questions were asked and ans~ 
wers elicited thereby at-that interview 
of the boy with the learned Judge, De- 
position of the minor as petitioner’s wit~ 
ness No, 2 is set dut.in the whole as it 
appears, in the Record:— 


<- “The deposition: of “Witness No. 2 
for the petitioner aged about 12 years, 
taken on oath or solemn affirmation be- 
fore me Shri-A. K. Coari A. D. J of Act 
V. 26/70/ this this. 15th day of June. 1970. 


name is Goutam Chatterjee 
(tino: My eae name is 
Rabindra Nath Mukherjee, I am by reli- 
gion H. My Home is at Mouza Kashimpur 
Police Station Baraset Dist. 24-Parganas, 
I reside at present in. Mouza Do Police 
Station District Do where I am student. 


I consider my father the man with 
whom I live. I do not, know the name of 


- my: real father. 4o 


‘I have always lived In Rabin Babu’s 
Hure. I am in Class VI. This mañ 
{pointing to Abinash. Chatterjee) never 
came before me and this- woman Point- 
ing to (Sandhya) never came before me. 

I-saw this man during Criminal. case 
for the first time:-- . 

` I am unwilling to live viii this inen 
To Court: I have. come with my father 

Rabindra, and I do,as he says. 
, Sd/- A. K. Coart 


a i 15-7-1970. 
Goutam Chatterjee 
Read over explained and admitted to be 
correct... 
Sd/-. A. K. Coari 
; HETA 


ra ¢ ear 

IL The ae Additional Dis- 
frict Judge in his judgment delivered 
on 23rd July, 1970 held that the peti- 
- tioner stated Rare PET in his- petition 
and lied in his 
almost all material points of fact includ- 
ing the story of a request for loan. He 
also held that the boy has been tutor- 
ed to speak against his own parents 
ind‘ is being poisoned against 

parents and only person who can do 
so is. the present petitioner. On that 
ground he was unable to accept the peti- 
tioner as a fit person to be appointed 
as the guardian of a minor of tender 
12. The learned Judge also held 
that financially the father of the boy is 


better off than the petitioner, and in the 


circumstances of the case the father of 
the boy had not forfeited his right to he 
guardian of the boy‘and he had not-ne- 
Peated to look after the welfare of- the 
boy. - 
13. 


. 14 Against that order ‘of the 
Jearned Additional: District Judge pre- 
sent appeal has been preferred on be- 
half ` of the petitioner Rabindra .- Nath 
Mukherjee. Memorandum of Appeal was 
presented on 23rd July 1970 and the ap- 
peal was admitted for hearing under’ O. 41, 
Rule 11-Civil Procedure Code on 25-9- 
1970. On the same day an application 
for ad interim ‘injunction was made in 

Court supported by an affidavit 
sworn to by the petitioner - Rabindra 
Nath Mukherjee on 3rd August, 1970. 
` In that application it was stated in para- 
graph 5: “That all on a'sudden as your 
petitioner did not comply with the de- 
. mand of the boy’s father to give him 
loan of Rs. 5,000/- 
cation for | warrant against the 
boy and to take him into his custody and 

managed to get an order of search war- 
rant.” In paragraph 12 thereof it was 
stated: “The minor is now lying in the 
custody of your penton and if he is 
removed from the said ‘custody by the 
, opposite party, his mind and health will 
be seriously affected. The opposite’ party 


The petition was ejected with 


is trying to remove the said- minor from ` 


your petitioners’ custody by means of 
search warrant. Unless the opposite 
party is restrained by an order of injunc- 
tion from removing the. minor from the 


custody of your petitioner by means of 


search warrant or otherwise, the .wel- 
fare of the minor will be seriously pre- 
fludiced.” Prayer in that petition | was 
E issue a Rule calling. upon the 

to show cause why he 


party ; 
choad not be restrained by an order of 


injunction from removing the minor 

(Gautam Chatterjee) from the custody 

of the petitioner by any means whatso- 
1079 Mol hh T7 CL_9A 


deposition on oath on. 


he has filed an appli- ` 
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er pending the disposal of the appeal 
by this Hon'ble Court and upon hearing 
the cause shown, if any, or o 
make the Rule.” : 

15. A Rule was directed to issue 
in these terms: 


“Let a Rule {ssue calling upon =e 
opposite party to show cause why pend- 
ing the disposal of F, M., A. T. 2347/70 
preferred - before this Court should not 
be’ restrained by .an order of injunction 
in the manner as referred to in the peti- 
tion or why such other or further order 
or orders- should not be made as to- 
this Court may seem fit and proper. 

., Ad interim injunction . is ‘granted. 
pending. the disposal of the Rule. 

The Rule is made returnable eight 
weeks after the reopening of the Court 
after the long vacation.” ` 

16. By effect of ad interim order 
made in those terms, by the Division 
Bench: (A. K. Sinha and R. B. Banerjee, 
JJ.) the, proceedings in the Magistrate’s 
Court including execution of the Search 
Warrant remained stayed. 


17. ` -In those circumstances when 
the’ Rule came up mas hearing, the Di- . 
vision Bench (P. N, Mukerjee and A. 
Mukerjee, JJ.) made the Rule absolute 
and gave directions to prepare paper 
book of the appeal on an agreed list of 
paper to be filed i learned Advocates 

from the records if available ‘or from 
copies of relevant papers to be supplied 
by the learned Advocates. Their Lordships 
also. directed the appeal to be placed for 
hearing within three weeks from the 
date of that order made on 5th January, 
1971. The records of the Court below 
were received on 28th January, 1971. 
Paper books were filed by the learned 
Advocate for appellant only on 15-2-1971 
and those were served on the. learned 
Advocates for the parties on 18-2-1971: 
Hearing of the appeal commenced before 
us on 24-2-1971. . 


18. . At the hearing of the appeals 
at the very outset we noticed that be- 
cause of the directions given and the 
order made in the Rule for expedition, 
material documents have not been in- 
cluded in’ the paper book; not even the 
order-sheet of the :Court below, though 
paper books were prepared in the ofi- 
ce of the learned Advocate for the Ap- 


- pellant at a time when records of the 


Court below had already been received 
in this Court. ee is unfortunate that it 
was allowed to happen that way and 
office of this Court accepted the paper ° 
books which had not even been - com- 
pared with original records to give cor- 
rect rendering of many documents in- 
cluding record of depositions of witnes- 
ses. We had ‘therefore to refer to orl- 
ginal records on all material points, 
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19. By doing so we find that the 
whole carriage of proceedings from the 
very inception has been not only per- 
functory but also in violation of clear 
provisions of law -tò the detriment of 
justice and due process of law. 


20. . First, the application on which 
the proceedings commenced is not ac- 
cording to the provisions in Guardians 


and Wards Act. It is necessary to re- 
member that power to make order ap- 
pointing guardian is given by Section 7 
of the Act. Then Section 8 provides the 
_persons who are entitled to apply for 
order and enjoins that an order shall 
not be made except on an application. 
Section 9 provides the Courts having 
jurisdiction to entertain application. Sec- 
tion 10 provides: 

"Section 10 (1) If the application is 
not made by the Collector, it shall be 
by petition signed and verified in manner 
prescribed by the Code of Civil Pro- 
cedure for the signing and verification of 
a plaint, and stating, so far as can be. 
ascertained : 

(a) the name, sex, religion, date of 
birth, and ordinary residence of the 
. minor, p 
l (b) where the minor is a female, 

whether she is married and, if so, the 
name and age of her husband; 

(c) the nature, situation and appro- 
ximate value’ of the property, if any, of 
the minor; a 

(d) the name and residence of the 
person having the custody or possession 
of the person or property of the minor: 

(e) what near relations the minor 
has, and where they reside; 

(f) whether a guardian of the person 
or property or both, of the minor has 
been appointed by any person entitled 
or claiming to be entitled by the law to 


which the minor is subject to make such 
(g) whether an application has af 
any time been made to the Court or to 
guardianship of the person or property, 
or both, of the minor, and, if so, when, 
(h) whether the application is for 
appointment or declaration of a 
l of his property, or of ‘both; 
(i) where the application is to ap- 
the proposed guardian; 
(i) where the application is to 
` grounds on which that person claims; 
' (k) the causes which have led to the 
(1) such other particulars, if any, as 
may be prescribed or as the nature of 


‘an appointment; 
any other Court with respect to’ the 
what Court and with what result; 

the 

of the person of the minor, or 
point a guardian, the qualifications of 
declare a person to be a guardian, the 
making of the application; and 
the application renders it necessary ` to. 
state, 





-by one person only. No evidence 


ALE 


(2) If the application is made by the 
Collector, it shall be by the letter ad- 
dressed to the Court and forwarded by 
post or in such other manner as may 
be found convenient, and shall state as 
far as possible the particulars mention= 
ed in sub-section (1). - 


(3) The application must be accom- 
panied by a declaration of the willing- 
ness of the proposed guardian to acf 
and the declaration must be signed by 
him and attested by at least two wit- 
nesses.” 


21. The application that was fil- 
ed in the Court of the District Judge at 
Alipore does not bear attestation by two 
persons. It purports to bear attestation 
has 
been given that. it is attested by that 
person even. That being so, the appli- 
cation deserved to be rejected in 
limine, This appeal must therefore fail 
that defect in the application 
alone. When his attention was drawn 
to this defect, the learned Advocate for 
the Appellant could not find any ans- 
wer to it and had to concede that ap- 
peal must be- dismissed on that ground. 


22.. It is not a little astonishing 
that the defect so fundamental is ap- 
pearing in an application filed through 
a lawyer and it was not even noticed 
either by the District. Judge before fix- 
ing a day for hearing and directing no- 
tice enjoined by Section 11 of the Act 
which enjoins that such steps can be 
taken only, if the Court is satisfied that 
there is ground for proceeding on the 
application. An application which is 
not in conformity with Section 10 (3) is 
not one that can be proceeded on under' 
Section 11. 


23. Yet the District Judge enter- 
tained that application by registering a 
case and proceeded to issue general and 
special notice by order dated 24-3-1970 
and again on 30-3-1970 to issue notice 
on an application for an injunction in 
such a proceeding for granting in effect 
an injunction against a criminal pro~ 
ceeding and countermanding execution of 
a Search Warrant issued under Section 
100 Criminal Procedure Code. It reveals 
lack of appreciation of the nature of 
such a Search Warrant which is 4 
Magisterial power of the nature of a 
Writ of Habeas Corpus for production 
of the body of a minor before thé Ma- 
gistrate. To countermand such a pro- 
cess issued by a Criminal Court involves 
grave consequences that may befall not 
only on the ultimate justice in the case 
but also on the safety and welfare of 
the minor. It is astonishing that such. 
an . order was made by the District 
Judge with so much casualness that. Is 
appearing loudly in the order dated 





1972 
30-3-1970 as it appears in the order sheet. 
Only redeeming feature in that order is 


that it does not by express words grant. 


an interim injunction pending the hear- 
ing of the application for injunction as 
was prayed for. Section 12 of the Act 
gives power to make interlocutory 
‘orders for the temporary custody and 
protection of the person and property of 
the minor. It does not include power to 
injunct against Search Warrant issued 
‘|by Magistrate. 


24, Opposite party filed written 
objection to the prayer for injunction on 
13-4-1970 and also filed written objection 
to the original application on. 17-4-1970. 
But in none of those the-defect by non- 
compliance with Section 10 (3) was 
apecifically pleaded, though in both it 
was pleaded’ that “first party’s petition 
fs motivated and not maintainable.” 


- 25. On 8-5-1970 the District Judge 
made an order directing that injunction 
matter be heard along with the origi- 
nal case on the date fixed, and by’ the 
same order transferred the case to 2nd 
Court of Additional District Judge for 
disposal, : : 

26. Before the learned Additio- 
nal District Judge on the prayer made 
on behalf of opposite party an adjourn- 
ment was granted and the case was fix- 
ed for hearing on 24-6-1970. Before that 
date however on 15-6-1970 the petitioner 
made another application for injunction 
mentioning therein that a Search War- 
rant u/s 100 Criminal ete Code 
‘had been issued by the S. D. O. Alipore 
in Misc. Case No. 807. Notice was dir- 
ected to issue and ad‘interim injunction 
was directed to issue at once. To that 
prayer for injunction also an objection 
was filed on behalf of opposite party. 
By an order made on 17-6-1970, hear- 
ing of the injunction on matter was 
fixed for 22-6-1970. ` 


27. Every one concerned, includ- 
Ing the Additional District Judge and 
lawyers of both parties, appear to have 
forgotten or ignored the fact that in- 
junction matter arising upon notice dir- 
ected by District Judge had remained 
pending and+was directed to be heard 
along with the original case. By such 
profound neglect of matters on record 
and utter lack of care, the learned Ad- 
‘ditional Judge heard arguments on in- 
function matter initiated in his Court 
on 22-6-1970 and disposed it of by an 
order of that date in the material part 
of which he said 

“I would make the ex parte order of 
injunction aeo e The father be res- 
trained till the disposal of the case not 
to take custody of the boy by a process 
of the Criminal Court. The hearing of 
this case be expedited.” - 
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28. In that order dated 22-6-1970, 
in its earlier part the learned Additional 
District Judge recorded 

“The boy aged about 10/11 over 
whom this controversy is present in 
Court. I requested the learned lawyer 
of the O. P. to interview the boy in 
my chamber and after this the learned 
laywer frankly submits that the boy does 
not want to go to his father.” 


29. That is the only indication in 
the record how the learned Additional 
District Judge ascertained the wishes. of 
the boy by granting an interview of the 
boy with the lawyer for the opposite 
party in his chamber. The learned 
Judge does not appear to have talked 
with the boy directly nor did he obtain 
the boy’s answer directly. If that is 
what the learned Judge has referred to 
in his judgment by saying “on he 
very first day I ascertained from the 
boy his wish,” it is no more than a 
misnomer. 

30. The whole record of deposi- 
tion of Gautam Chatterjee has been . 
quoted from the Record in this judg-. 
ment. It shows that the boy was aged 
about 12 years and he was examined as 
Witness No, 2 for the petitioner. Oath 
was administered to him, but the learn- 
ed Judge has not made any note in his 
order sheet as to the competence of the . 
child witness to give evidence. He has 
not recorded any question and answer by 
which he could be satisfied about com- 
petence of this child witness to testify 
in Court, not even if he knows truth 
from falsehood or understands value of 
oath. 

31. What is more, in the record 
= deposition though.a question by Court, 

the answer thereto has been re- . 
ried, there is nothing to show that the’ 
witness was made available for cross- 
examination by or on behalf of the op- 
posite party. It is. not recorded that 
cross-examination was declined. That 
not only takes away the value of his 
testimony but also compels us to ex- 
punge it from record. Only available 
use that remains is what the learned 
Judge gathered from the demeanour of 
the boy when he was in the view of 
the Judge in Court. l 

32. The findings of the learned 
Judge based on testimony of petitioner 
and the demeanour of the boy is that 
at his present locus in the custody of 
the petitioner for 11 years, the boy 
has been taught to lie to the extent of 
not only giving false name of father, 
pretending ignorance of the name of his 
real father, disown and disclaim having 
known .or even seen his father and mo- 
ther. That er and pretension 
gather blacker hue when it was made 
at the face of both the parents and in 
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finding of the Judge that petitioner is 
not a fit person to have onerody far less 
to be appointed , of the per- 

son of the boy is inevitable, reasonable 
and proper finding. On that ground also 
the order rejecting the petitioner's ap- 
plication is a proper and legal order and 
this appeal must fail, 


83. The learned Judge has held 
against the allegation of neglect and cru- 
elty on the part of the father of the 
boy that was pleaded in support of the 
petitioner’s claim that . the father had 
forfeited his preferential right to be 
guardian of his minor son. We agree 
‘that the facts revealed by evidence in 
the case instead of indicating in any 
way neglect or cruelty on the part of 
. the father, very strongly indicate and 
establish as a fact that at the early age 
of the child his parents had very hu- 
. manly and ‘generously put the child in 
the custody of his maternal grand- 
mother to relieve her of the grief due to 
sad demise of her young son, It is true 
that for some time the parents of the 
boy were away from Calcutta and were 
‘ving in Delhi where the. father was 
then posted in his service. But even 
during that time, the mother of the boy 
whenever she came. to Calcutta went to 
. see the child at her father’s place. Even 
petitioner said in his testimony that re- 


lationship between the daughter and 
father was good. When however the 
father of the boy was transferred _ to 


Calcutta and he wanted to take the boy 
in his custody, due to irrational doting 
and depraved psychology the petitioner 
and other members :of the fami- 
jy put up an obstructive attitude to 
‘the extent of refusing the parents to 
meet their son even. They perverted the 
young mind of the child by teaching him 
© falsehoods, and by falsehoods also they 
poisoned the mind of the child to be 
antagonistic to his. own'mother and fa- 
ther. In his deposition the petitioner 
‘sought to seclude his own sins by ` in- 
venting false stories of neglect and cru- 
elty of his own daughter and son-in-law 
and pleading a dastardly lie that his son- 
in-law asked for a loan. We agree with 
the finding of the learned Judge on that 
_ point also. . 


. 34. During the hearing of the 
appeal before us, the boy Gautam Chat- 
terjee accompanied by his maternal aunt 
was present in Court on 25-2-1971 in the 
forenoon. The mother of the boy Smt. 
Sandhya Chatterjee accompanied by her 
young daughter and son who are elder 
sister and brother of the boy Gautam 
were also sitting on the same long bench 
in the well of the Court. They were 
identified by the learned Advocates for 
the Appellants and Respondents. When 
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open Court. On these materials the’ 


-~ retired to 


that he did not know her. 


A.L R 
we noticed the constricted attitude of 
the boy under the influence’ of -his 
maternal aunt to look away from thea 
mother brother and sister who were try- 
ing to get close to the boy and to. draw. 
his attention, at least to catch his eyes, 
it was an unnatural and pathetic specta- 
cle. With the active consent of the 
learned Advocates on both sides we 
to chamber and invited the boy, 
accompanied by his aunt there. Then | 
we spoke to the boy alone in chamber 
after the aunt had gone back to Court, 
It appeared clear to us that the mental 
oppressions that the boy has suffered in 
his maternal grandfather’s house during 
these years have, resulted in physical 
effects also by affecting his nerves as his 
involuntary contusions of facial mus- 
cles during conversation and definite buf 
small stuttering in speech revealed, 
though he has an intelligent alert and 
bright meéntal capacity. We noticed 
emaciation in body and learnt that he 
had suffered from typhoid fever some 
time ago. He needed nourishment. To 
put his mind on the level, we sent him 
out to see the Courts in this Building 
in company of Orderly, “When he was 
prouree back to the chamber, we offer~ 

wholesome refreshments and 
Sa He accepted with grace and 
partook of it avidly. That made clear 
to us that the boy is missing good food 
and nourishment that will be available 
to him in the household of his father 
who is financially better off than his 
maternal grandfather, 


š 35. We also invited the boy’s mo- 
ther and sister in our chamber when the 
boy was there. The mother asked a 
few questions about his poor health. The 
boy answered, But he was constricted 
and hesitant in that conversation, He 
did not speak to his sister and told us 
During that 
conversation in our Chamber we learn- 
ed that a few days ago a maternal uncle 
of the boy was married in Calcutta, and 
there were celebrations where all re- 
lations came. The mother of the boy 
had. gone to join the celebrations also, 
Everybody from the grandfather’s house 
also came to that celebration. But Gau- 
tam was.not brought there. Asked why, 
Gautam said there was no particular 
reason. It is clear to us that definite 
reason for that was to prevent the boy 
from meeting his mother even during 
those celebrations. We hold that to be 
in pursuance of inert but dastardly men- 
tal cruelty to which he has been sub- 
jected by his maternal grandfather, 
which: on materials on record the learn- 
ed Additional District Judge has found 
as a fact in his Judgment. 

36. On consideration of all the 
reasons mentioned above we affirm the 


a 
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` order of the learned Additional District 
Judge rejecting the. application. The 
appeal is dismissed with costs, hearing 
fee being assessed at 5 G, Ms. 

A, K, DE, J, :— BA I. agree: 
a Appeal dismissed, 


AIR 1972 CALCUTTA 149 (V 59 C 25) 
AMIYA KUMAR MUKHERJI, J. 
Basanta Kumari Joardar and others, 

Petitioners v. Smt. Ila Mukherjee, Op- 

posite Party. 

- Civil Revn, No. 3795 of-1967, D/- 15- 

3-1971. . 

(A) r ER Laws — Calcutta Thika 

_ Tenancy Act (2. of 1949), Section Do e 

Landlord not in possession of property at 
the time of execution of lease — Lease 
nonetheless comes into operation and 
lessee can maintain suit for eviction: of 

thika tenant in his own right, AIR 1960 

Cal 609, Referred. (X-Ref:— T. P. Act 

(1882), Section 105). - 7 (Para 4) 

(B) Tenancy Laws — Calcutta Thika 

Tenancy Act (2 of 1949), Section 5 — 

Registered lease for more than.12 years 

— No structure constructed or acquired 

by lessee on the land — Suit by lessee 

‘for eviction of thika tenant — Lessee 

cannot be thika tenant under Section 2 

-(5) and hence question of starting evic- 

tion proceeding by tenant of first de- 

gree against - tenant of second degree 

does not arise.. - - (Para 7) 
(C) Tenancy Laws — ‘Calcutta Thika 

Tenancy Act (2 of 1949), Section 5 — 

Suit by lessee for eviction of thika te- 

nant — Order of ejectment passed — 

_ Appeal against the order disposed of be- 

. fore coming into force of amended Act 


29 of 1969 — Held, no protection of 
amended Act .could be given’ -against 
ejectment — Moreover grounds: where- 


upon the order was passed were not de. 
leted by Amending Act. ` 


Cases Referred: Chronological Paras 

(1960) AIR 1960 Cal 609 (V 47) 
Indraloke Studio Ltd, v., Santi 
Debi aes 

Hemanta Krishna Mitra and Niren- 


dra Krishna Mitra, for Petitioners; Atin- ~ 


dra Mohan Das, for Opposite. Party. 

ORDER:— This Rule was obtained 
by the tenant and it is directed against 
an order of eviction of the petitioner 
passed by the appellate ae in a 
proceeding under Section 5 of the Cal- 
cutta Thika Tenancy Act. - 

2. The facts that lie in a short 
compass may be stated as,follows:— . 

The predecessor-in-interest of .the 
petitioner Lakshminarayan Joardar, took 


HO/JO/D539/71/MBR/RSK- ay 


` perty, 


 (Paras--8, 9) 
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settlement of a portion of Debuttar land 
situated at No. 17-A, Nimtolla Ghat 
Street, Calcutta, as a “thika tenant”. 
The petitioners as heirs and legal repre- 
sentatives: of . the said. Lakshminarayan, 
since deceased, have been continuing to 
enjoy the said tenancy under the landlord 
deity Shri Radhakrishna Jew, Sometime in 
1965, the O. Party, Ila Mukherjee, started 
a proceeding under S. -5 of the Calcutta 

-Tenancy Act before the Thika 
Controller, Calcutta for eviction of the 
petitioner on the ground that she re- ` 


. quired the suit land for her own occupa- 


tion and for the purpose of building there-" 


.onor otherwise developing the said land 


by its continuing letting to thika te- 
nants. The said opposite party claimed 
her leasehold interest with respect to the 
suit land on the basis of a registered 
deed of lease obtained from the landlord 
deity. Both the tribunals below con- 
currently found‘ that the opposite party . 
required the suit land for erection of a 
building for her own use and occupa-° 
tion and passed an order of ejectment 
against the ‘petitioner. The petitioner 
being aggrieved moved this Court on an 
application -under Article 227 of the Con- 
stitution and obtained the present Rule. 


3. “Mr. .Mitter, the learned Advo- 
cate for the petitioner, contended that as 
the .original landlord deity was not in ` 
possession of- the property when the 
lease with respect to the disputed pro- 
perty was executed in favour of the op- 

posite party, the said lease would take 


eect bor the date the lessor gets back 


the property. In the instant case as: the 
petitioner was in possession of the pro- 
therefore the lessee could not 
evict the petitioner in terms of the 
aforesaid ‘lease. In support of his con- 
tention Mr, Mitter referred to a Bench 
decision of this Court Indraloke Studio 
Ltd; v. Santi Debi, seporied in AIR 1960 
Cal, 609. f 

4. The shpat advanced by 
Mr. Mitter? seems, to be interesting, but 
it has no foundation. ‘Under Section 105 
of the Transfer of Property Act. del- 
very ‘of possession of property demised 
is not a‘ condition’ precedent for coming 
into operation of a léase. Where, there- 
fore, a lessee obtains under the deed 
of lease:an interest -in the property 
leased, --he is entitled to sue for the pos- 
session of the same on his own right, if 
there is no other legal impediments. 


5. The decision referred to 
Mr. Mitter does not lay down any eee 
proposition as urged by Mr. Mitter.- In 
that case, there was. an express coven- 
ant in the lease itself, that lease would 
commence, on the date on the derequisi- 
tion of the demised premises by . the 
military .authorities. Until- derequisition, 


-lessee’s interest under the lease was a 
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contingent interest. Contingent interest 
Š property and it i clearly transferable. 
P. N. Mukherjee J. held such a lease 
was perfectly- valid and operative. It 
was not transfer of non-existent property 
in the eye of law. I am unable to fol- 
low how that decision would help Mr, 
Mitter’s client. ` 
6. Mr. Mitter next contended that 
the opposite party being a lessee under 
the original landlord deity, her - posses- 
sion was of a tenant of the first degree 
and as such she could not bring any 
-ejectment proceeding against the peti- 
tioner a tenant of the second degree. 


Te It appears that the opposite 
party took settlement of the entire Bus- 
tee premises No. 17-A Nimtolla Ghat 
Street, Calcutta, for a term of 51 years 
with an option. to renew the lease for 
a further period, of 21 years. Under 
Section 2 (5) of the Calcutta Thika Te- 
nancy Act, to acquire a right of thika 
tenancy one must be a tenant of the 
land under another and on -the land, 
one -must have one’s own structure 
either erected or acquired by purchase, 
succession or gift. The opposite party 
cannot be a thika tenant under the de- 
finition of Section 2 (5) of the Act as 
stated above, because, she 
constructed any structure on the land 
nor acquired any structure standing on 
the land by purchase, succession or gift. 
_|Moreover, under proviso (b) to Sec- 
tion 2 (5) of the Calcutta Thika Tenancy 
Act, a thika tenant does not include 
a person who holds such land under an- 
other person under a registered lease, 
in which the duration of the lease is èx- 
pressly stated to be for the period of 
not less than 12 years. It is not dis- 
puted that the opposite party’s lease is 
for a period of more than 51 years. So, 
she cannot be called to be thika tenant 
under the Calcutta Thika Tenancy Act. 
Therefore, the question of starting a 
proceeding for eviction by a tenant of 
first degree against the secorfd does not 
arise in the present case, 


8. Lastly, Mr. Mitter contended 
that under the various ordinances of the 
Calcutta Thika Tenancy Act, there was 
a stay of ejectment proceedings from 
1967 right upto the passing of the Act 
29° of 1969 which came into force on 
30th October 1969, so in any view of the 
case the petitioner ought to be given 
protection under the amended Act. 


\.g, It appears that the petitioner’s 
appeal before the appellate authority 


so the petitioner’s appeal was not pend- 
ing when the amended Act came into 
force. The petitioner could have taken 
recourse to Section 7-A corresponding to 
Section 8 of the Amending Act, More- 
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has neither. 


was disposed of on 29th of June, 1967; - 


ALR. 


over, it is not the petitioner’s case that“ 
the grounds upon which. the order of 
ejectment had been passed, has since 
been deleted by the Amending Act. So 
this point also is of no substance.” 


10. In the result, this Rule fails 
and it is discharged. But there will be 


no order for costs. 
Petition dismissed, 
pon 
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CHITTATOSH MOOKERJEE, J. 
Ganesh Chandra Dutta, Defendant, 

Appellant v. Chunilal Mondal and an- 

other, Plaintiffs-Respondents. 

A. F, O. D. No. 931 of 1966, D/- 18- 

2-1971. ` 


(A) Houses and Rents — West Bem 
gal Premises Tenancy Act (12 of 1956), 
Sec. 20 — Decree passed by City, Civil 
Court for recovery of possession is ap- 
pealable. (X-Ref:— West Bengal Pre- 
mises Tenancy Act (12 of 1956), Section 
29 (6)). (X-Ref:— West Bengal City 
Civil Court Act (21 of 1953), Section 8 
(1) -(a)), AIR 1953 SC 357 and 1913 ‘AC 
546 and AIR 1948 PC 12, Followed. — 
esis 6) 


8) Houses and Rents — West 
emises Tenancy Act (12 of ieh. 
Section 17 ( 17 (1) and (4) — Tenant fully 
complying with sub-section. (1) is enti< 
tled to relief under sub-section (4). 
(Para 14) 
Cases Referred: Chronological Paras 
(1960) 64 Cal WN 678, Jamuna 
Bala Dasi v. Monmatha Nath 
Banerjee 7 
agli AIR 1954 Cal 163 (V 41) 
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Cal WN 819, Newton 
Official Trustee of 
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(1953) AIR 1953 SC 357 (V 40) 
= 1953 SCR 1028, National Sew- 


ing Thread Co, Ltd, v. James 
Chadwick and Bros, 5 
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= 74 Ind App 264, Adikappa 


chee v. Chandra Sekhara The=. 


0913) 1913 AC 546 = 82 LI ve 
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Manindranath Ghose and Jamini 
Kumar Banerjee, for Appellant; Mukul 
Prokash Banerjee, for Respondents, 


JUDGMENT:— The plaintiff-respon- 
dents brought a suit in the City Civil 


Court at Calcutta for ejectment against: 


their tenant who is appellant before me 
for ejectment and recovery of khas pos- 
session of the premises described in the 
schedule to the plaint. The learned 
Judge, 5th Bench, City Civil Court at 
Calcutta has decreed the said suit in 
favour of the plaintiff-respondents and 
the defendant tenant has preferred this 
appeal. 


2. Mr, Banerjee, the learned ad- 
vocate for the respondents has submit- 
ted. before me that this appeal is not 
maintainable in law. According to Mr. 
Banerjee the West Bengal Premises 
Tenancy Act, 1956, is a self-contained 
code and no appeal has been provided 
against a decree for recovery of khas 
possession of a premises passed by a 
Court competent to entertain or try such 
a suit under Section 20 of the said Act. 


3. In this connection Mr. Baner- 
Jee has also drawn my attention to the 
schedule of the West Bengal Premises 
Tenancy Act. Section 22 of the City 
Civil-Court Act 1953 lays down that the 
enactments specified in the Second Sche- 
dule shall be amended to the extent and 
in the manner mentioned in the fourth 
column of the schedule. Originally in 
the second schedule the substituted sub- 
clauses (i) and (ii) and the proviso to 
Clause (1) of Schedule B. of the West 
Bengal Premises Rent Control (Tempo- 
rary Provisions) Act 1950 were set out. 
After the enactment of City Civil Court 
and the West Bengal Premises Tenancy 
Act 1957, the reference to the.West Ben- 
gal Premises Rent- Control (Temporary 
Provisions) Act, 1950 were deleted, and 
it was provided that where the premi- 
ses are situate on land wholly within 
the ordinary original Civil Jurisdiction 
of the Calcutta High Court suit for re- 
covery of possession of a premises would 
lie in the City Civil Court when the 
value of the suit or the value of the 
premises does not exceed Rs. 10,000/-. 
Where the value of the premises exceeds 
Rs, 10,000/- suit would lie to the High 
Court. Under Cl. 2 of the schedule to the 
West Bengal: Premises Tenancy Act 
where the premises are situate on a 
land wholly or partly outside the ordi- 
nary original Civil Jurisdiction of the 
Caleutta High Court suit for recovery 
of possession would lie in the court other 
than the Calcutta High Court which 


would have had jurisdiction to try the . 


suit if the West Bengal Premises - Te- 
nancy Act was’ not passed. It is un- 
necessary to refer to the provisos to 


Ganesh Chandra v. Chunilal (C. Mookerjee J.) 


[Prs. 1-5} Cal, 15I 


clause (1) of the schedule which deal 
with the suits pending in the City Civil 
Court and with suit, appeals and pro- 
ceedings instituted in the Calcutta High 
Court or in the court of the Chief Judge 
of the Court of Small Causes and pend- 
ing at the date of commencement of 
City Civil Court and West Bengal Pre- 
mises Tenancy (Amendment) Act 1957. . 


4. In my view there is no scope 
for any argument that no appeal lies 
against a decree passed by the City 
Civil Court in a suit for recovery of 
possession of a premises governed by ~ 
West Bengal Premises Tenancy Act, 
Section 6 of the City Civil Courts Act 
1953, lays down that save as otherwise 
provided, the Code of Civil Procedure 
1908, shall apply to all suits and proceed- 
ings under: this Act, so far as it is con< 
sistent with the City Civil Court Act. 
Sec, 8 (1) (a) of the City Civil Court 
Act provides that an appeal. shall lie to 
the High Court from every decree pass- 
ed by the City Civil Court. Sub-sec- 
tion (6) of Section 29 of the West Ben- 
gal Premises Tenancy Act provides that 
the provisions of Gode of Civil Proce- 
dure shall apply to all suits and pro- 
ceedings referred to in Section 20 except 
suits and proceedings which lie to the 
High Court. Section 13 of the West 
Bengal Premises Tenancy Act also lays 
down that no order or decree for reco- 
very of possession shall be made except 
on one or more. of the grounds set out 
in the said Section. Therefore the 
said expression “decree” in the West’ 
Bengal Premises Tenancy Act has the 
same meaning as- the “decree” as defin- 
ed by Section .2 (2) of the Code of Civil 
Procedure. Under Section 96 of the 
Civil Procedure Code save as other- 
wise expressly provided in the body of 
the Code’ or by any other law for the 
time being in force an appeal shall He 
from every decree passed by any court 
exercising original jurisdiction to the 
court authorised to hear the 
from the decision of such courts. There 
is nothing in the West Bengal Premises 
Tenancy Act limiting or. affecting such 
right of appeal against a decree passed 
in a suit for recovery of possession, I 
have already stated that under Section 
8 of the City Civil Court Act this court 
has been authorised to hear appeals 
from decrees and appealable orders of 
the City Civil Court.’ 


5. Further the Supreme Court in 
N. S. Thread and Co. v. James Chad- 
wick and Brothers, AIR 1953 SC 357 
while considering the question whether 
an appeal lay under clause 15 of the 
Letters Patent of Bombay High Court 
against a decision given by single Judge 
of the High Court in an appeal preferr- 
ed under Section 76 of the Trade Marks 


appeals - 


452 Cal. [Prs.. 5-13] - 


Act 1940 considered a number of re- 
ported cases on the question and held 
that when an appeal lies to a court 
already established then that appeal 
must be regulated by ‘the practice and 
procedure of' that court. Mahajan, J. 
who delivered the judgment of the Sup- 
‘reme Court quoted: with approval the 
observations of Viscount Haldane L.. C. 
in National Telephone Co. Ltd. v. Post 
Master General, 1913 AC 546 that when 
-a question is. stated to be referred to a 
‘established. Court without more imports 
that the ordinary incidents of the pro- 
cedure of that court are to attach and 
also that in general right of appeal from 
its decision likewise attaches. The Privy 
Council in Adaikappa Chettiar v. Chan- 
dra Sekhara Thevar, 74 Ind App 264 = 
(AIR 1948 PC 12) similarly observed that 


where ‘a legal right is in dispute and the . 


ordinary courts of the country are seiz- 
ed of such disputes the courts are gov- 
erned by the ordinary rules of proce- 
dure applicable thereto and an appeal 
lies if authorised by such rules notwith- 
standing that the legal right -claimed 
arises under a special statute which does 
not in terms confer a right of appeal. 

6. On the authority of the said 
decisions I am bound to hold that when 
the City Civil Court In the exercise of 


its jurisdiction passes a decree for eject- 


ment, ‘the same is subject to an appeal. 


Te In fact numerous appeals have 
been heard: and disposed of by this 
. Court against decrees passed in suits for 
a recovery of premises passed by the 
Civil Court, The decision in Jamuna 
Bala’s case, (1960) 64: Cal WN 678 did 
not deal with the question whether an 
appeal at all lies. But the said: decision 
dealt with the question of forum of such 
appeal. Therefore, it is unnecessary for 
me to deal with the said case. 


` B. This Court , while considering 
the provisions of West Bengal Premises 
Rent Control (Temporary Provision) Act 
1950 have held that the decree for ejéct- 
ment from a premises governed by the 
gaid Act was a decree within the mean- 
` ing -of Section 2 (2) of the Code and 
the provisions. of Civil Procedure Code 
would apply to such suits and appeals. 
Tt was held ‘that a. suit for recovery of 
possession’ under Section 16 of the Act 
of 1950 was a proceeding in a court of 
Judicature although the West Bengal 
Premises Rent Control (Temporary Pro- 
vision) Act 1950 did not contain any pro- 
_vision similar to Section 29 (6) of the 
West Bengal Premises Tenancy Act. 


Reference may be made to the decisions 


reported in Mirabala Dassi . v. Binapani 
Dassi, AIR 1954 Cal 163, Dalhousie Tra- 
ders Ltd. v. Mahammad Sadique AIR 
1954 Cal 220, Sahadat Khan-v. Moham- 
mad Hossain ATR 1954 Cal 347, 


Ganesh Chandra v, Chunilal (C. Mookerjee J.) 


ALR. 


9. The fact that under the sche- 
dule under West Bengal Premises Te- 
nancy Act as it stood before it was 
amended by the City Civil Court Act 
and the West Bengal Premises Tenancy 
(Amendment Act 1957) it was provided 
that the Chief Judge of the Court of 
Small Causes, Calcutta shall entertain 
and try a suit which is-cognizable by 
him as the Court of district Judge under 
the Bengal, Agra and Assam Civil Courts 
Act 1887 was not relevant, A special 
jurisdiction had been conferred upon the 


. Chief Judge and upon the other Judges 


of the said court to whom a suit may be 
transferred by the Chief Judge for trial. 
It was therefore necessary to expressly 


-confer . upon them the powers which 


are exercised by District Judges and 
Subordinate Judges under Bengal, Agra 
and Assam Civil-Courts Act. 


10. Chakrabarti C, J. and S, R 
Paspomia J. in Newton Hickie v. Off- 

al Trustee of West Bengal, 58 Cal WN 
T = (AIR 1954 Cal 506) considered 
the question whether the decision of the 
Court of Small Causes in two suits for 
ejectment from a premises governed by 
the West Bengal Premises Rent Control 
(Temporary Provision) Act 1950 was Res 
Judicata or not. Their Lordships held 
that the Court of Small Causes was not 
ordinarily competent to try ejectment 
suits against the tenants. But the Chief 
Judge of the court functioning as a Dis- 
trict Judge and a Judge functioning as 
a Subordinate Judge were special crea- 
tures of the Rent Control Act exercising 
a specified jurisdiction. Therefore they 


“were courts of a peculiar type. 


11. But under Section 5 (2) of 
the City Civil Court Act 1953, subject 
to the provisions of sub-sections (3) and 
(4) the said court shall -have jurisdiction 
and the High Court shall not have juris- 
diction to try suits and proceedings of 
a civil nature’ not eee rupees fifty 
thousand. 


12. I may note that even atten the 
amendment of Section 5 of the City 
Civil Court-Act. raising its pecuniary 
jurisdiction, no corresponding amend- 
ment has as yet been made in thé Se- 
cond Schedule to the said Act or in the 
Schedule to the West Bengal’ Premises 
Tenancy Act, ` 


13. Therefore omission of any re- 
ference to the Bengal, Agra and 
Civil Courts Act‘in relation to the City 
Civil Court in the Schedule to the West 
Bengal Premises Tenancy Act 1956 was 
not material. Sections 20 and 21 deal 
with the forum.of appeal from the 
courts ` constituted under the said Act. 
But right: of appeal is also incident of a 
decree passed by a court established by 
the ordinary law and which is govern- 


. 


(1) of the Act 
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ed by the Civil. Procedure Code. The 
City Civil Court: is thus competent to 
try suits of. civil nature upto Rupees 
80,000/- subject to the exceptions men- 
tioned in the Act. and under Section 8 
the appeal lies to this 
court against the decrees and appealable 
orders of the said Court. Therefore 
this appeal fs maintainable,. 


14. The plaintiff . landlord alleged 
that the defendant tenant was a defaul- 
ter in payment of rent since May 1961. 
The. learned Judge of the court below 
in his judgment under appeal has also 
found that the defendant: was a defaul- 
ter in. respect, of the said period. Mr. 


Ghosh, learned advocate for the appel- — be. 


lant has not disputed the ‘said finding 
that ae defendant was a defaulter. as 
found by the court below. But he has 
drawn my attention to the fact that 
appellant within one month from the 
date of the service of the. summons of 
the ejectment suit had filed a petition 
in ‘the trial: court under Section 17 (1) 
of the West Bengal Premises Tenancy 
Act and had prayed for permission to 
deposit rent from May, 1961 to October 
11963 aoe with interest. learned 
seater ae ty Civil Court by his order 
No.. nn “30th September, 1963 per- 
eed him to deposit the same ‘entirely 
at his risk. ` I find that the defendant 
who is appellant before me had deposit- 
ed the said arrear rent-and he also con~ 
tinued to deposit in the trial court month 
by month within the 15th day of each 
succeeding month an amount equivalent 
to rent. Therefore the defendant tenant 
having fully complied with Section 17 
(1) of the West Bengal Premises Tenancy 


Act is entitled to relief under sub-sec- . 


tion (4) of Section 17 of the West Ben- 
‘Premises Tenancy Act. In fact the 
earned advocate for the respondents 

not disputed the said facts. The defen- 
dant tenant did- not previously ` obtain 
relief under sub-section (4) of Section 
17 of the Act and the proviso to sub- 
section (4) does: not. apply in the instant 


case. . Accordingly I grant defendant re-' 


fief under sub-section 25 of Section 17 


‘of the Act, 


“15. ‘In. ‘the Sahave view T allow 
fhe appeal set aside the judgment’ and 


decree of the trial court and dismiss’ the 
plaintiffs-respon- 


plaintiffs’ - suit’ The 
dents will get the cost of the trial court 


` from the defendant appellant. There 


will be no order as to.costs in this ap- 
peal ry by > 7S i i F . x z ia 
- Appeal allowed. 


ee 
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AMARESH ROY AND A..K. DE, JJ. 


‘ Damodar Valley Corporation, Appel- 
au v. Ikrah Nandi Coal Co., Respon- 
ent, ; 

A. F; 0, O. No. 80 of 1967, D/-. 30- 
7-1971. 

(A) Arbitration Act (1940), Section 2 
(e) — Eeference to arbitration — Validity. 

Where a reference to arbitration of 
disputes ink out. of a contract to. 
supply coal has to be gathered from the 
correspondence between the parties in 
none of which there is a clear statement 
as-to- the matters that were referred to 
arbitration, the -correspondence has to 
taken along with the bills and de- 
ductions made therein on different heads 
which clearly show with exact definite~ 
ness the field of differences and . scope 
of reference. ‘Hence, the reference was 
not invalid on ground of indefiniteness. 

(Para 17)- 

(B) Arbitration Act (1940), Section 30 
(a) — Misconduct in proceeding or error 
apparent on face of record — Absence 
of signature of one of two arbitrators 
on some of the minutes of proceedings 
even though both of them were present 
throughout and signed the award 
Award is not invalid on above ‘grounds, 
as it. cannot be said that there was no 
joint deliberation of arbitrators. 

(Para 18) 

(C) Arbitration Act (1940), Section 30 
(a) — Misconduct or procedural defect 
— Statement of parties before arbitra- 
tors that they would not adduce any 
evidence on certain issues — Award of 
arbitrator giving findings on these issues 
on consideration of oral and documen- 
tary evidence on record — Award is not 
invalid for misconduct, j 


In the present case the documentary 


—_— 


~ evidence referred to in the award were 


technical documents on the record of the . 
arbitrators. They were mainly printed 
matters considered to be scientific treati- 
ses and not documents proved as evi- 
dence in the p . The oral evl- 
dence referred to in the award was the 
evidence of ieee examined’ by the 
parties on the remaining issues. In the 
examination of these witnesses the ques- 
tions asked both in Examination-in-Chiet 
ahd in cross-examination had -bearing on 
other issues framed by the Arbitrators 
which overlapped each other, and -also 
were asked to obtain explanations of 
materials in the printed booklets which 
were of the nature of scientific treatises. 


< Held that the arbitrators could not 
be held to be guilty of misconduct’ or 

mishandling the proceedings, ` 
f (Para 23) 


LO/LO/G92/71/KSB. 
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(D) Arbitration Act (1940), Section 39 
(vi) — Appeal against order refusing to 
set aside award — Scope of appeal is 
limited by Section 30 (a) — An award 
cannot be set aside or modified even 
when there is an error of law or fact 
unless the error is apparent on the face 


„of the record. (X-Ref:— Section 30 (a)).. 
AIR 1971 SC 696, Rel. on. Case law dis- - 


cussed. (Paras 24, 27 & 28) 

(Œ) Arbitration Act (1940), Section 30 
(a) — Misconduct. — Contract stipulat- 
ing payment of interest for delayed pay- 
ments — Arbitrator instead of awarding 
interest according to stipulation award- 
ing: small sum of Rs. 650/- as compensa- 
tion for long delay in paying Rs. 16058/~ 
— Award is not vitiated by misconduct. 


(Para 31) - 


Cases Referred: Chronological Paras 


(1971) AIR 1971 SC: 696 58) 


= (1971) 2 ae 443, M/s, Allen 
Berry & Co,- . Lid. v. Union 
of India 27 


(1967) AIR 1967 SC 1032 (V 54) 
= (1967) 1 SCR 324,' Union of || 
India v. Bungo Steel ‘Furniture 

- Private Ltd. 

(1963) AIR 1963 SC 1677 (V 50} 
= (1964) 3 SCR 410, Smt. Santa 
Devi Tk Dhirendra Nath Sen 

(1963) AIR -1963 SC 1685 (V 50) 
= (1964) 3 SCR 164, Union of - 
Indig v. A. L. Rallia Ram 

(1955) AIR 1955 SC 468 (V 42) 
= 1955-2 SCR 48, Thawardas f 
Pherumal v. Union of' India 29 

(1938) AIR 1938 PC 67 (V 25) 
= 65 Ind App 66, Bengal Nag- 
pur Rly. Co, Ltd. v. Ruttanji 
Ramji . 80 

(1923) AIR 1923 PC 66 (V 10) 
= 50 Ind App 324, Champsey `. 
Bhara Co. v. Jivraj "Balloo Spin- 
ning and Weaving Co: Ltd. 26 

(1857) 3 CBNS 189 = 140 ER 712, 
Hodgkison v. Fernie os 25, 26 

Tapodhan Krishna Rai Dastidar and 

Dhruba Kumar Mukherjee, for Appellant; 

Nani Coomer Chakrabarti and Mrs. 

Kanika Banerjee, for Respondent. 


AMARESH ROY, J.:— This appeal 
by Damodar Valley Corporation is dir- 
ected against the judgment and order 
passed by a Subordinate Judge at Ali- 
pore dismissing’ the application made by 
the said Corporation under Sections 30 
and- 33 of Arbitration Act, 1940 pray- 
ing for setting aside an Award or in 
the alternative modifying the same and 
if necessary for superseding the Arbitra- 
tion Agreement between the said Cor- 
poration and the Respondent firm M/s. 
Ikrah Nandi Coal Co, , 

2. Material facts are that in April 
1962 D. V. C. invited tenders for sup- 
ply of 375000 Tonnes of Coal by road. 

‘ah Nandi Coal Co. submitted tender 


Damodar Valley Corpn. v, L N. C. Co. (A, Roy J.) 


.question, dispute or 
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on 2l- 5-1962, - After the parties obtain- 
ed clarification on some points, on June . 
9, 1962 the Coal Co, submitted fresh 
tender on the basis of supply -about 
10,000 tonnes of Grade II R. O. M. Coal 
per month to be supplied by rail and on 
June. 14, 1962 the D. V. C. placed order, 
for supply of a quantity -of coal by a 
letter of that date mentioning therein 
terms and conditions which . included 
inter alia provisions for Transportation 
by Railway wagons and unloading of 
Coal wagons by D. V., C. by their Wagon 
Tippler and also provided for the method 
of sampling and analysis. In that letter 
of indent dated June 14, 1962 it was also 
provided in clause 10, 


“All other terms and conditions ea 
which have not been specified in this 
letter of indent, for the supply and 
delivery of coal to the D. V. C’s Dur- 
gapur Thermal Power Station Storage 
Yard of Waria shall be as per D. V. C.'s 
Tender Specification PE-Spec-101.” 


3. The Tender Specification PE- 
Spec-101 mentioned in that clause is 
the original tender invited by D. V. C. 
in April 1962 and Clause 21 thereof con- 
tained the arbitration agreement in these 

Arbitration 

“Except where otherwise provided 
In the Contract if at any thme any 
difference whatso- 
ever shall. arise between the Corporation 
and the Contractor upon, or in rela- 
tion to, or in connection with the Con- 
tract either party may forthwith give 

the other notice in writing to the 
existence of such question, dispute or 
difference, and the same shall be refer-- 
red to the adjudication of two arbitra- 
tors, one to be nominated by the Cor- 
poration and the other to be nominated 
by the Contractor, or in the case of the 
said arbitrators not agreeing, then to 
the Coal Controller, Govt. of India, 
and the award of the arbitrators, or in 
the event of their not agreeing, of the 
Coal Controller shall be final and bind- 
ing on the parties and the provisions of 
the Indian Arbitration Act, 1940 and of . 
the rules thereunder and any statutory 
modification thereof shall be deemed to 
apply to and be anpatperetey: in this 
Contract. : 


‘“Upon every or.any such reference, 
the costs of and incidental to the refer- 
ence and award respectively shall be in 
the discretion of the arbitrators or of 
the Coal Controller, as the -case may be, 
who may determine the amount theres 
of, or direct the same to be taxed as bes 
tween Solicitor and Client, or as be- 
tween party and party and shall direcé 
by whom and to whom and in what man- 
ner the same shall be borne and paid, 
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“Work under the contract shall be 
continued by the Contractor during the 
arbitration proceedings, unless otherwise 
directed in writing by the Corporation 
or unless the matter is such that the 
works cannot possibly..be continued un- 
til the decision of.the arbitrators or of 
the Coal Controller as the case may be 


is obtained and save as those which are ` 


otherwise expressly provided in the-con- 
tract no payment due or payable - 
the Purchaser shall be withheld on ac- 
. count of such arbitration proceedings 
‘unless it is the subject-matter or one of 
the subject-matters thereof.” 

4, The order for. supply of coal 
on those terms was accepted by the Coal 
Co. by their letter dated 16-6-1962 -and 
heh consignments of coal were: sup- 


5. Soon ibarenin correspondence 
ensued between the parties over draw- 
ing of samples. As early as on July 6, 
1962 D. V. C. wrote to Coal Co, inti- 
mating inter alia that no representative 
from the side of the supplier had been 
posted at D. T. P. S. and on July 12, 
` 1962 the: Coal Co. wrote complaining 
about alleged incorrect practice -of draw- 
ing samples. Many letters on .that -sub- 
ject were exchanged between the parties, 

Coal Co. insisting that their com- 
Blt be lookedinto and-D. V. C. insist- 
ing that the procedure of sampling 
adopted was correct. By early dates in 
November 1962 the Coal Co. was re- 
questing early payment of outstanding 
Bills and they continued to do so till 
February 1963, Then on March 7, 1963 
the Coal Co. was informed that A Bills 
have been passed for payment.and on 


March 11, -1963 a cheque for Rs. 68,140.77 


was sent in payment of four Bills, The 
Coal, Co, intimated receipt of the cheque 
by letter dated 19-3-1963 but raised dis- 
pute over deduction of Rs. 17,352.39. on 
those four Bills and desired to refer the 
said dispute to arbitration proposing the 
name of Shri S. N. Mullick as Arbitra- 
tor from their side. Towards end of 
March 1963 differences also arose regard- 
Ing Coal Co.’s claim for Sales Tax and 
eligibility to get Declaration Form for 
the same 

6. On 15-5-1963 the Coal Co. gave 
notice to D. V. C, under clause 21 and 
nominated Shri S. N. Mullick as their 
nominee to be Arbitrator. By letter 
dated 20-8-1963 D. V. 
J. G. sar iano Arbitrator. 


7. Arbitrators ` 12-10-1963 fn- 
formed’ the parties that they have en- 
tered on the reference and directed the 
parties to file their respective written 
statements. Ikrah Nandi Coal Co. filed 
their written statement on iith Novem- 
ber 1963 and D.. V. C. filed their Coun- 
fer Statement on 17-1-1964. A rebut- 


by . 


C. nominated Shri 


- then ‘sai 
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ting statement was filed by the Coal 
Co. on 11-2-1964, -~ 

8.- Hearing commenced before the 
Arbitrators on 12-12-1964, Proceedings 
before the Arbitrators appear from the 
Minutes of those proceedings. on the re- 
cord, and relevant particularities. thereof 
will be ed when we deal with 
contentions ` raised in respect thereof. 
But we may mention here that on 18-12- 
1964 upon an application made by Ikrah 
Nandi Coal Co. the Subordinate Judge, 
first Court Alipore in Misc. Case No, 88/ 
64 extended the time .for making and 
publishing Award till 18-6-1965 and a 


certified copy of that order was filed be-. 


fore ` the Arbitrators on 23-12-1964. 
Parties filed their. documents on 19-12- 
1964 and . 26-12-1964. Thereafter the 
Arbitrators framed ‘issues on 13-1-1965. 
The issues framed were in these terms: 


"1. Whether the method of drawing 


‘representative samples adopted by DVC 


of .coal supplied by railway wagons by 
M/s. Ikrah Nandi Coal Co. was in con- 
formity: with the procedure laid down 
by -the Indian Standards Institution or 
any other accepted ‘conventional method. 


2. (a) I£ the answer to the question 
No. 1 is in the negative, whether penal- 
ties deducted on. the ground of alleged 
inferior quality and lower calorific value 
of such coal assessed by Damodar Val- 
ley Corporation as a result of the afore- 
said. sampling and analysis of coal is 
justified; 

(b) If any, what interest the Ikrah 
Nandi Coal Co, is entitled to as a result 
of deduction of Rs. 17,352.39 paise - by 
DVC from their. bills over and above 
the payment of the said sum of Rupees 
17,352.39 p. not paid by DVC. ; 

3. (a) Whether the DVC failed to 
pay the bills of M/s, Ikrah Nandi Coal 
Co. against supply of (a) coal and (b) 
railway freight within time specified in 
the contract. 


(b) If the answer is in the affirmative 


“what amount of interest the Ikrah Nandi 


Coal Co. is entitled to receive for such 
failure from DVC. ` 


4. Whether the Ikrah Nandi Coal 


Co. is entitled to any damages from DVC 
for the earlier determination of the con- 
tract, and if so what amount’ Ikrah 
Nandi Coal. Co, is entitled to. 

5. To what relief the parties are 
entitled to? 

The next date. of hearing will be 
ea ‘to the parties in due course. 


- In the Minute dated 22-5-1965 
the eerie recorded certain proce- 


‘dure to be followed regarding docu- 


ments P by respective parties and 


“After discùssion regarding the first 
Issue as framed by the Arbitrators, 
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namely, whether the method’ of drawing 
samples of coal supplied ‘by Ikrah Nandi 
Coal Co, by rail was in conformity with 
the procedure laid down by the Indian 
Standards Institution or in accordance 
with . amy other accepted’ conventional 
method, it is noted, that both parties 
would not lead any evidence. 

The same position arises in the se 
cond issue which in any case is ancil- 
lary to the first issue. 

The Solicitor for Ikrah Nandi Coal 
Co. stated: that he would be leading evi- 
dence’ in regard to issues 3 (a), (b) and 
4,” 


: 10. The Arbitrators then proceed- 
~ed to examine witnesses and to hear 
arguments. They made and published 
the Award on 6-7:1965.and the. Award 
together with depositions of witnesses 
and documents were filed in the Court 
of the Subordinate Judge on 8-7-1965. 
It was registered as T. S. No. 83 of 1965 
in that Court 

11, Notice of filing’ of Award in 
the Court was received’ by 'D. V., C. on 
12-7-1965, and application under Sections 
30° and 33 of Arbitration Act was*'made 
on their behalf on 9-8-1965. That ap- 
plication was registered as Misc. Case 
- No, 55 of 1965 in the Court of the Sub- 
ordinate Judge, In that application vari- 
ous defects in conducting the proceed- 
ings before the Arbitrators were alleged 
and averments regardihg merits of the 
contentions for the D. V. C. were made 
and then in paragraph! 25 grounds were 
set out for contending that; 

“Award dated the 12th June, 1965 
is erroneous, illegal włthout jurisdiction, 
vòid, inoperative, of no effect whatso- 
ever, not binding on your petitioner and 
ought to be set aside.” 

Prayer in the petition was; 


“Your petitioner therefore humbly 
prays your Honour for an order that 
. the said Award dated the 12th June, 
‘1965 be set aside and‘in the alternative, 
be varied and/or modified, and if neces- 
sary the said Arbitration agreement be 
superseded, costs of and incidental to 
this application: be paid by the respon- 
dent to your petitioner and further suit- 
able orders be made and necessary dir- 
ections ‘be given.” 

12. After notices were Issued and 
the parties appeared ‘before the learned 
Subordinate Judge and filed Affidavits 
the case was taken up for hearing on 4- 
6-1966. Arguments closed on 1-7-1966 
and the learned Subordinate Judge de- 
livered the judgment’ on 21-7-1966 dis- 
missing the application under Sections 30 
and 33 on contest with costs, 

13. © 
nate Judge the points that were urged 
on behalf of D, V. C. have been cata- 


-tentions 


A.L R. 
logued in the judgment appealed from 
"I. Is the application not maintain- 


able-in view of the fact that it was not 
supported by affidavit at the outset? 
Should the petitioner be given. the op- 
portunity to remove the defect as pray~ 
ed for? 

2. Have the arbitrators misconducted 
themselves or the proceedings so as to 
merit an. order setting aside the award? 

3. Is there any error apparent on 
the face.of the award? Does it offend 
the principles of natural justice? ; : 

4, Should the award be, even, par« 
tlally modified or varied? 

Should the arbitration agreement ba 
superseded? 

14. On all the points the learned 
Subordinate Judge held against the cons ' 
urged on behalf of D. V.. CG, 
Before us in this appeal Mr. Tapadhir 
Rai Dastidar the learned Advocate for 
the appellant has limited his contentions 
only -to some of those points and also 
urged some new points for contending 
that the Arbitrators have lapsed into 
legal misconduct. Misconduct of any 
other. kind has not -been alleged. His 
contentions were:— 

(1) There was no valid. reference to 
Arbitration | and therefore the Award 
should be set aside, ` i 

(2) The minutes of the proceeding 
before the Arbitrators show that some 
of the minutes bear signature of only 
one of the two Arbitrators, so there hag 
not been joint deliberation on some of 
the material points. That has amounted 
to misconduct of the proceedings and. 
the Award should be superseded, 

(3) Method of sampling. whether if 
was correct or incorrect was not within 
the scope of arbitration,-and therefore 
that part of the Award should be. mo- 
dified or varied. . i 

(4) For their decision that method 
of sampling prevailing at the time, the 
Arbitrators have not taken into consi- 
deration other conventional methods but 
have gone by British Standard only, 
though they have given reasons for de- 
ciding that as the correct method. That 
is an error apparent on the face of the 


record and the Award should be set 
aside. 

(5) Deductions made for inferior 
quality `of coal and also for sales tax 


on those . quantities have resulted in 
double deductions, which is an error on 
the face of -the record and the Award 
should be modified to that extent, 

(6) Rs, 650/- awarded by Arbitra~ 
tors as compensation for wrongful de- 


- tention of payment has been illegal and 
Before the learned Subordi- - 


beyond the scope of reference, and that 
part of the award should be set aside 
or modified. i 
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15.: We will proceed to deal with 
these contentions one by one. For each 
‘ of those it is necessary first to ascer- 
tain the nature of dispute. between the 
parties that was referred to Arbitration. 
Primarily it was the dispute over the 
deductions made in the four bills on the 
ground of low quality of coal, ascertain- 
ed by D. V. C: by sample and analysis 
of a method for drawing samples not 
from each wagon of coal supplied as 
they arrived; but by adopting a method 
of collecting samples from carrier belt 


after coal was- discharged by ‘Wagon 
Tippler, 
` 16° ‘We’ have. already : mentioned 


that | after the contract for supply. of 
coal by transporting in .Railway Wa- 
gons was concluded between the parties 
In. June 1962 and some consignments of 
coal were supplied, early in July, 1962 
correspondence ensued between them 
regarding arrangements for drawing 
samples and by middle of July 1962 the 
Coal Co. was complaining about incor- 
rect practice of drawing samples and 
D. V. C. was insisting that the proce- 
dure of sampling employed by them was 
correct. On the basis of analysis of sam- 
ples so drawn, D. V. C. made deduc- 
tions in four Bills on.account of low 
quality of coal ‘and intimation .of those 
Bills with such deductions having been 
passed for payment was given to Coal 
Co. early in March 1963 and on March 


11, 1963 a cheque was sent in payment. 


of those four Each of the bills 
showed clearly the amounts deducted 
under . each head. Immediately there- 
after on March 19, 1963 Coal Co, raised 


dispute over deduction of Rs. 17,352.39 - 


on those four Bills and desired to refer 
the said dispute to arbitration. Towards 
end of March 1963 differences also arose 
regarding Coal Co.’s claim for Sales Tax. 
Notice to D. V. C. for refererice to arbi- 
tration was given on 15-5-1963. and in 
that - letter Coal Co, nominated . their 
arbitrator. D. V. C. nominated their 
arbitrator by ‘letter dated 20-8-1983. 
„Arbitrators entered on the reference on 
12-10-1963. - ` i we 


17. Mr. Raf `Dastidar referring to 
the correspondence. over the disputes 
contended that there was. no clear state- 
ment in any of those letters‘ taken sing- 

` ly or collectively as to the matters that 
were referred to Arbitration. But those 
correspondence instead of being -taken 
in their isolation,. properly need- be 
taken along with the four Bills and de 
ductions made therein- on -different heads 
which were being-disputed.. Those Bills 
clearly show with exact definiteness the 
field of differences and scope, of refer- 
ence to arbitration. Mr. 
first - contention that there was not- a 


Rai Dastidar’s” 
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valid reference has no substance and 
must fail. i ' 


` 18 The second contention of Mr. 
Rai Dastidar that it should be held that 
there has been legal misconduct on the 
part of the two Arbitrators by their 
omission of joint deliberations on cer- 
tain days of the arbitration proceeding 
appears to us to be equally unsubstan. 
tial. “The contention is based on the 
feature that minutes’ on some days ap- 
pear to have been ‘signed not by both 
the arbitrators, but only by one of them. 
The minutes of the proceeding are no 
more than memorandum kept by the 
Arbitrators for their own aid. There is 
no provision in law that compels the 
Arbitrators to keep minutes of proceed- 
ing, nor to enjoin that minutes must be 
signed by. all the arbitrators or even 
those be signed at all by any of the 
arbitrators. Correctness of the minutes 
were not disputed either before the 
arbitrators or before the learned Sub- 
ordinate Judge or before us. What was 
contended is that because only one sig- 
nature .appears-in the minute, therefore 
it should be -inferred that the other. arbia 


- trator was not present during the pro- 


ceedings of that particular day and so 
there -has been omission ‘of joint delibe- 
rations of the arbitrators on matters 
mentioned in the particular minute. In- 
ternal materials in those minutes them- 
selves completely negative the. conten- 
tion.. In each of those presence of both 
the Arbitrators has beén expressly men- 
tioned in. the beginning of the minute 
and the contents also show that both 
the Arbitrators were present. The me 
morandum that the minutes are,. may 
have been drawn up and signed by one 
of the .two arbitrators on the particular]. 
day.. Yet so-long as the other arbitra- 
tor accepted the’ correctness of the me- 
morandum and parties did not even dis- 


` pute that correctness, it does not spell 


out any omission of joint deliberation of 
both the arbitrators. The Award has 
been signed by both. This contentign 
does not appear +o’ have been. ‘ raised 
either before the Arbitrators or in ~ the 
Court of the Subordinate Judge. It was}. 
raised ‘for the first time during argu- 
ments before us. We hold that absence 
of signature of one or the other Arbi- 
trators in some of the minutes does not 
constitute any misconduct in the’. pro- 
ceeding nor any error apparent on the 
face of. the record. ‘The Award of the 
arbitrators has not suffered any defect 
on’ that score.: -The second contention of 
Mr. Rai Dastidar therefore fails. 


19. The third contention of Mr. 
Rai Dastidar the learned Adv-cate for 
the Appellant before us was. that under 
issues Nos, 1, 2 (a) and 2 (b) framed by 
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the arbitrators they have said in the 
Award, 

“on the basis of the documents 
duced before us and the evidence 
- before us we are satisfied that 
method of drawing representative sum 
adopted by D. V. C. was not the cor- 
rect method then existed as the Indian 
Standards specification prevalent at that 
time was to draw samples from the 
wagons before they were unloaded which 


pro- 
laid 
the 


was the practice followed by the D. V. 


C. also on earlier occasions.” 


This, according to Mr. Rai Dastidar, 
was outside the scope of the reference 
to arbitration because, - he said correct- 
ness or incorrectness of method of sam- 
ple was not within scope of arbitration 
and he also contended that in coming to 
that conclusion the arbitrators have not 
answered that part of the issue No. 1 
which’ relates to any other accepted con- 
ventional method. In support of this 
contention Mr. Rai Dastidar not only em- 
phasised the particular language employ- 
ed in the frame of issue No, 1 by the 
arbitrators, - but also ‘referred to the 
minutes before the arbitrators dated 22nd 


May 1965, in which minute it has been’ 


recorded “after discussion regarding the 
first issue as framed by. the arbitrators 
viz, whether the method of drawing 
samples of coal supplied by Ikrah Nandi 
Coal Co. by Rail was in conformity with 
the procedure laid down by the Indian 
Standards Institutions or in accordance 
with any other accepted conventional 
method. It is noted that both parties 
would not lead any evidence. 


20. The same position arose in the 
second issue which in any case is anci- 
llary to the first issue. 


2l. The Solicitor for Ikrah Nandi 
Coal Co, stated that he would be lead- 
ing evidence in regard to issues 3 (a) 
(b) and 4. 


22. Mr. Raf Dastider drew our 
attention to the record of deposition of 
witnesses before the Arbitrators for 
contending that although parties had 
agreed not to lead evidence on. matters 
concerning issues Nos, 1 and 2, questions 
were asked and witnesses were allow- 
ed to give answers which’ were on those 
matters, For considering Mr. Rai Das- 
tider’s contention that. this constitutes 
misconduct of the protedure or error 
apparent on the face of record we have 
also to keep in mind that Mr. Rai Das- 
tider also contended that reliance by 
the arbitrators on the evidence for de- 
ciding issues No. 1, 2 (a) and 2 (b) itself 
constituted misconduct of the proce- 
dures because the parties before the arbi- 
trators had agreed not to give evidence 
on those issues. Mr. Rai Dastider’s con- 
tention regarding the scope of the arbi- 
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tration is completely answered by the 
notice under clause 21 of the specifica- 
tion No. P-Spec.-i01 given by Ikrah 
Nandi Coal Co. by their registered let- 
ter dated 15th May 1963 which consti- 
tutes letter of reference in the present 
case. Clause (a) of that notice is exact- 
ly what Mr. Rai Dastider says was not 
included in the reference to arbitration. 
The second branch of Mr. Rai Dastider’s 
contention based on what the miriute 
dated 22nd May’ contains is untenable 
because that minute itself shows that 
parties had filed documents bearing on 
the issues Nos. 1, 2 (a) and 2 (b). There- 
after what the parties agreed on was 
that no oral evidence will be adduced on 
those questions. The previous minutes 
also show that the arbitrators not only 
had before them documentary evidence 
bearing on those issues but they also de- 
cided to visit Waria Thermal Power Sta-- 
tion and visited Durgapur Thermal 
Power Station on 22nd December 1964 
and also they decided to compile a ques- 
tionnaire in connection with their visit 
of the Durgapur Thermal Power Station 
at Waria to be forwarded to Damodar 
Valley Corporation, any answer in res- 
pect of which was directed to be sub- 
mitted to the arbitrator within a fort- 
night from the ‘date of the receipt of 
the questionnaire. Those were undoubt- 
edly intended to be evidence, The D, 
V. C. however did not send any ans- 
wer to the questionnaire. We may men- 


-tion here that the learned Advotate for 


the. respondent Nani Coomar Chakravarty 
also pointed out that in the records of 
the arbitrators, which were filed in the 
court of the Subordinate Judge and has 
been sent: to this Court, there is a 
printed copy of Indian Standards Method 
for Sampling of Coal and Coke (tenta- 
tive) reprinted 1956 and also a typed 
copy of proposed draft. Indian Stand- 
ard Method of Sampling of Coal and 
Coke (Revisions of- I. S. 436-953) which 
appear to have been sent by the Indian 
Mining Association to the Secretary 
Indian Mining Federation and other as- 
sociations by their covering letter dated 
27th September 1961 and. also printed 
copy of Indian Standard Method of 
Sampling of Coal and Coke (Pt. I Sam- 
pling of Coal revised) which appears 
at No. I. S: 436 (Part I)-1964.. These 
are undoubtedly documentary evidence 
which the arbitrators had availed of and 
in view thereof the parties in their pro- 
per and reasonable attitude before the 
arbitrators agreed not to adduce oral 
evidence on such matters, 


23. Mr. Raf Dastider during his 
reply tended so much so as to contend’ 


.that the documents mentioned above do 


not bear the seal of the court of the 
Subordinate Judge at Alipore which 
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should raise a doubt if-those documents 
formed part of the record of the arbi- 
trators which were filed in the court 
of the Subordinate Judge and Mr, Cha- 
kravorty ‘may not. have been properly in- 
structed . for thinking that those. treati- 
ses of the Indian Standards specification 
were really materials before the arbi- 
trators. This doubt of Mr. Rai Dastider 
implies that the treatises we have men- 
tioned .above found their way in the 
file which is part. of the record sent from 
the court of the Subordinate Judge to 
this Court by some questionable means. 
That in our view is as much uncharita- 
ble as it is unreasonable. 
fied that Mr, Rai Dastider has been very 
wrongly instructed to raise that con- 
tention. The . documents mentioned 
above were produced before us from 
the file in which the other records of 
the arbitrators including the signed mi- 
nutes of the arbitration bearing seal of 
the Court of the Subordinate Judge are 
included. Mr, Rai Dastider rightly no- 
ticed that the printed booklets and the 
type-written proposed draft do not bear 
the seal of the Court of the Subordi- 
nate Judge. The reason is obvious to 
us and should have beén so to the learn- 
ed Advocate. Those technical documents 
mainly printed matters were considered 
to be scientific treatises and ‘not docu- 
ments proved as evidence in the pro- 
ceeding. That is why in the court of 
the Subordinate Judge the seal of the 
Court was not affixed on them.. We are 
of the view that contention of Mr.- Rai 
Dastider had no legs to stand upon and 
the learned Subordinate Judge is right 
in his finding that the arbitrators can- 
not be held guilty of misconduct or to 
outstrip the limit of reference by tak- 
ing evidence in determining ‘issues Nos. 


J and 2.(a) and 2 (b) contrary to- their’ 


own direction on the basis of agreement 
. {between the parties. In the examina- 
tion of witnesses the questions asked 
both in Examination-in-Chief and in 
cross-examination 
Dastidar- drew our attention have bear- 
ing on other issues framed by the 
Arbitrators, which overlapped each other, 
and also were asked to obtain explana- 
tions of materials in the printed book- 
lets which were of the nature of scienti- 
fic treatises. Those did not bring about 
any mishandling of the proceedings and 
therefore cannot be’ viewed as miscon- 
duct on the part of the Arbitrators. 


24, The fourth contention raised: 


before us by Mr.. Rai Dastidar that the 
arbitrators for deciding on the method 
of sampling prevailing af the relevant 
time have not taken into considera- 
tion other conventional methods appears 
to us to be without substance because 
in the evidence adduced by the parties 


.We are satis-. 


to which ` Mr., Rai. ‘tions of both of law and of 
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both oral and documentary before the 
arbitrators, the other unconventional 
methods of sampling of coal loomed very 
large indeed and Mr. Rai Dastider has 
himself referred to those evidence in 
connection ‘with his contention that those 
were taken in the record by procedural 
misconduct which we have dealt with in 
the previous point urged by Mr. Rai 
Dastider. This poisit urged by Mr. Raf 
Dastider and the remaining two other 
points, one regarding the deductions . 
made for sales-tax and the other regard- 
ing-award of Rs. 650/- for wrongful de- 
tention of payment are matters which 
are not within the scope of this Appeal. 
This being an appeal under Section 39 
of the Arbitration Act its scope is limit- 
ed by Section 30, clause (a). of which 
is only’ relevant for our purpose. The 
Section is quoted below: 

“Section 30. An award shall not be 
set aside except on one or more of the 
following grounds, namely:— `’ 

(a) that an arbitrator or umpire has 
misconducted himself or the proceedings: 

(b) that an award has been made 


` after the issue of an order by the court 


supéerseding the arbitration or after arbi- 
tration proceeding have become invalid 


under Section 35: 


; (c) that an award has been im- 
properly . procured or is otherwise in- 
valid.” 

25. An error of law which can be 
made a. ground for setting aside an 
Award of the Arbitrators, has been well 
settled by authoritative decisions since 
the middle of the last’ century. In.an 
English decision of 1857 reported in Hod- 
gkinson v. Fernie, (1857) 3 CB (NS) 
189, 202 = 140 ER 712 Williams, J. said: 
i “The law has for many years been 
settled, and remains so at this day that 
where a cause or matters in difference 
are referred to an arbitrator, whether 
a lawyer or a aoan, he is constitut- 
ed the sole and final judge of all ques- 
fact.” 

26. . He however noted an ‘excep- 
tion, which he regretted and also doubt- 
ed its propriety, yet ‘considered it as 
‘firmly established’, That exception is 
“when a question of law - necessarily 
arises on the face of the Award.” Sup- 
reme Court cited that with approval In 
Union of India v. Bungo Steel Furni- > 
ture Pvt. Ltd., AIR 1967 SC 1032. Long 


” before that, the observations of Williams, 


J. were characterised by Lord Dunedin 


in 50 Ind App 324 = (AIR 1923 PC 66) 
: (Champsey Bhara and Co. v. Jivraj Bal- 


loo Spinning and Weaving Co. Ltd.) as 
“the law on the subject (which) has 
never been.more clearly stated” and the’ 
learned Lord said ew the regret ex- 
pressed by Williams, J. in (1857) 3 CB 
NS 189 = 140 ER 712 has been repeat- 
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ed by more than one learned Judge and 
it is certainly not to be desired that the 
exception should be in any way extend- 

. In that judgment of Privy Coun- 
cil reported in 50 Ind App 324 = (AIR 
1923 PC 66) Lord Dunedin said 

“An error of law on the face of the 

. award means, in their Lordships’ view, 

that you can find in the award or in a 
document actually incorporated thereto, 
as for instance a-note: appended by the 
_ arbitrator stating the’ reasons for his 
judgment, some legal proposition which 
the basis of the award and which 

~ you can then say is erroneous.’ 

27. Without burdening this judg- 
ment with the plethora of decisions on 
the point we may at once refer to the 
recent decisio of the Supreme Court 
in the case. of M/s, Allen Berry & Co. 
Pvt, Ltd. v. Union of India, reported in 
AIR 1971 SC 696 (April issue). In that 
judgment - the previous decisions have 
E fully discussed and their Lordships 
; “the I Rule thus ‘is that as the parties 
chose their own arbitrator to be: the 
Judge in the dispute between them, 
‘they cannot, when the award is good on 
the face of it, object to the decision 
either upon the law or the facts. There- 


fore even when the arbitrator commits’ 


a mistake either in law or in fact in 
determining the matters referred to 


‘him, but such mistake-does not appear’ 


on the face of the award or in a docu- 
ment appended to or incorporated in it 
. so as to form part of it, the award will 
neither be remitted nor set aside not- 
‘ withstanding the mistake.” 


28. Applying those principles and 
law laid down by the Supreme Court 
in the above decision, in the present 
case we find here in the award that the 
arbitrators did. not state any proposi- 
tion of law when they based their deci- 
sion on the view that. method of sam- 
pling applied by, D. V. C. was not the 


correct method. It may be an error of. 


fact.. We do not decide it either way, 
because it is. not for the Court to sit in 
Judgment over decision’ of the Arbitra- 
_jtors on a question of fact. Award can- 
not be set aside or modified even if 
there was an error of fact, 


29. On the point of award of Rs. 
650/- as compensation for wrongful de- 
tention of payment, Mr. Rai Dastidar has 
relied on the decision 
Court in the case of Thawardas Pheru- 
mal v. Union of India, ATR 1955 SC 468 
for contending that it has béen without 
urisdiction. He has also referred to a 

ter Carats in the case of Union of 
India v L. a Ram, reported in 
AR 1963 fsc 1685 a his support. 
~ 30. Mr. Chakravorty for the Res- 
pondents has pointed out that the Sup- 


Indu Bhusan De v. State ` TT" 


of the Supreme’ 
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reme Court has taken a different view 
on that question in the case of Smt 
Santa Devi v, Dhirendra Nath Sen, re- 
ported in AIR 1963 SC 1677. He has 
also relied on the decision of the Privy 
Council in the case of Bengal Nagpur 
Rly. Co. Ltd. v. Ruttanji Ramji, report- 
in 65 Ind App 66 = (AIR 1938 PC 


31. In the present case in the 
contract -between the parties there was 
a stipulation for interest for delayed 
payments. The -Arbitrators in lieu of 
awarding interest according to that sti- 
pulation have awarded a small sum of 


Rs, 650/- as compensation for long delay 


in paying Rs. 16,058/- which was deduct- 
ed in the four Bills in dispute. In our| 
view that has not brought about’ any 
transgression of jurisdiction of the Arbi- 
tratros; and it does not amount to mis- 
Conduct that would enable court to set 
aside or modify the Award even to that 
extent. 

32. ` The Appeal therefore fails and 
is dismissed with costs. 

A. K DE, J.:— 33. T 
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MUKHARJI, JJ. Shi 
Indu Bhusan De and others, Appel- 
Tants v. The State of. West Bengal and 
others, Respondents. 
A. F, O. O. No. 125 of 1970, D/- 28- 
7-1970. 
(A) Calcutta City Civil Court Act 
(w. B. Act 21 of hago Sections 3 and 
— As amended by W. B. Act (35 of 
1969) — Notification D/- 14-11-1969 — 
Establishment of City Civil Court in 
1953 and conferment of additional juris- 
diction to that Court in 1969 are intra 


vires the State Legislature under Sche- 


dule 7 List II Entry 3 and List IM Entry 


` 13 of the Constitution — The maim Act 


and the Amendment’ Act are intra vires. 
(Paras 12, 15) 

In pith and substance the: amend- 
ment is a law relating to administration 
of justice, constitution and organization 
of courts, and as such it is within the 
legislative competence of the State Le- 
pislature, and it is not prohibited in view 


-of the absence of the jurisdiction and 


powers of the High Court in Entry 78° 


_of List I of 7th Schedule of the Consti- 


tution, The améndment can also be up- 
held on the ground that it is a law re- 
lating to Civil Procedure and is a valid 
plece of legislation being within the 
Entry 13 of List II of the 7th Schedule: 
No substantive rights of the persons, in 


LO/L.O/G33/71/KSB 
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respect of the Taw of carriage or law 
of navigation or law of shipping or law 
of promissory notes, have in any way 
been affected by the amendments made. 
iWhat has been done is to provide a diff- 
erent method for enforcing some of 


these rights within the territory of this ` 


State. AIR 1957 Cal 534, Rel, on. 
(Para 14} 

(B) Constitution of India, Schedule 
7 List I Entry 3 — Interpretation of — 
Power to establish additional Courts is 
included within the entry. 

The expression, ‘administration of 
Justice’ taken with the expression ‘con- 
stitution and organisation of all courts,’ 
read in its ordinary significance would 
Include the right or the authority to 
establish additional courts. AIR 1951 
SC 69 Rel, on (Para _7) 


(C) Constitution of India, ‘Article 247 
Parliament has no authority to esta- 
blish additional Courts for matters in 
State List. It has a limited authority 
under Article 247 for specified purposes 
viz., for administration of laws made by 
Parliament or existing laws with respect 
to matters in Union List — Resort to 
residuary power under Article 248 read 
with List I Entry 97 cannot be had for 
this purpose. (X-Ref:— Article 248, 
Schedule 7, List 1, Entry 9 

Resort to the residuary powers 
should be made as a last refuge, and 
only when all the categories of three 
lists are absolutely exhausted. Further- 
more, where two constructions are pos- 
sible, one which will avoid resort to the 
residuary power and -the other which 
will make resort to the residuary power 
necessary, the former must be preferred. 
This must, however, be done without 
straining the language or without mak- 
ing the entries meaningless. Further- 
more, if resort is made to‘the residuary 
power for the purpose of the authority 
to set up additional courts for laws in 
Union and State lists, then Article 247 
would really become superfluous. AIR 
1941 FC 47 and AIR 1947 FC 1, Rel. on. 

_ (Para 7) 
; (D) Constitution of India, Pre. and 
Article 247 — Marginal notes in the 
Constitution unlike these in Acts of Bri- 
tish Parliament are parts of the Consti- 
tution and Prima facie furnish some 
proof as to their meaning and purpose. 

The use of the word ‘certain’ in the 
marginal note to Article 247 shows, that 
the power given to Parliament to esta- 
blish additional courts is limited to 
only “certain” additional courts. AIR 
1955 SC 661 Foll. (Para 7) 

(E) Constitution of India, Schedule 7 
list WL Entry 13 — Expression “Civil 
Procedure’ — Interpretation of the ex- 
pression “Civil Procedure” would signify 

1972 Cal/il IV G—25 


Indu Bhusan De v. State 


~ Cal, 161 


the rules of machinery for administering 
justice in the courts of justice and can- 
not and do not signify the competence 
to set up the machinery itself. 
(Para 11) 
(F) Constitution of India, Article 246 
=» Constitutionality of Legislation — 
Test to determine whether statute is 
intra vires. 


In determining whether a legislation 
fs within the field of a competent legis- 
lature where its powers are circumscrib- 
ed by enumerated list in a Constitution, 
it is necessary to find out the true nature 
of the legislation or in other words the 
pith and substance of the legislation 
and then to find out whether the legis- 
lation in its pith and substance is with- 
in one of the lists enumerated and given 
to that particular legislature. Since the 
entries in the different legislative lists 
are likely to overlap occasionally, it is 
usual to examine the pith and substance 
of the legislation with a view to deter- 
mine -to which entry the legislation can 
substantially be related to; a slight con- 
nection with another entry in another 
list will not matter. AIR 1947 PC 60 
and AIR 1970 SC 999 Rel. on. 

(Para 14) 

(G) Limitation Act (1963), Section I 
w Law of Limitation applies to Calcutta 
City Civil Court. 

The law of limitation is a law by 
the Union Parliament which is binding 
on all courts in India and as such na- 
turally the City Civil Court would have 
to apply and follow the law of limitation 
in respect of the claims arising before 
it, (Para 14) 

- (E) Calcutta City Civil Court Act 
(W. B. Act 21 of 1953) Schedule 5 
Entries 1 and 2 — Deletion of Entry 2 
by the Amendment Act (35 of 1969) — 
Effect. 

‘In view of the fact that Entry 2, in 
express terms stipulates that the suits 
and proceedings in Entry No. 2 shall be 
other than those triable in Entry 1, in 
deleting Entry 2 the State Legislature 
was not conferring Admiralty jurisdic- 
tion on the City Civil Court. 

(Para 13) 


( Constitution of India, Pre 
pr naar of Legislation — Lack of 
clarity in a legislative enactment is no 
justification for declaring it ultra vires. 
(Para 13) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 999 (V 57) 
` = (1971) 1 SCR 195, Second 
Gift Tax Officer, Mangalore v. 
D. H. Hazareth 
(1965) AIR 1965 Mys 76 (V 52) 
Shivarudrappa v. Kapurchand 10 
(1961) AIR 1961 €al 545 (V 48) 
= 65 Cal WN 920 (SB), Pra- 
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matha Nath Mitter v. Chief Jus- 
tice of the High Court at Calcutta 8 
(1957) AIR 1957 Cal 534 (V .44) 
= 61 Cal WN 630, Amarendra 
Nath Roy Choudhury v. Bikash 
Chandra Ghose 
(1955) AIR 1955 SC 661 (V 42) 
‘= (1955) 2 SCR 603, Bengal Im- 
munity Co. Ltd. v. State of 


ar f 

AIR 1951 SC 69 (V 38) 

= 1951 SCR 51, State of Bom- ` ` 
bay v. Narottamdas ` 5, 8,7 
(1947) AIR 1947 PC 60 (V 3) = 

74 Ind App 23, Prafulla Kumar 
Mukharjee v. Bank of Commerce 

Ltd., Khulna 
(1947) AIR 1947 FC 1 (V 34) 

= 1946 FCR 67, Manikkasundara 
Bhattar v. R. S. Nayudu 7 
(1945) ATR 1945 PO 98. (V 32) 

= 72 Ind App 91, Governor 
General v. Province of Madras ? 
(1941) AIR 1941 FC 47 (V 28) 

= 1940 FCR 188, Subramanyan 

v. Muttuswamy 7 
(1939) AIR 1939 FC 1 (V 28) . 

= 1939 FCR 18, C. P. and Berar 
Sales of Motor Spirit and Lubri- 

cants Taxation Act. 1938 ki 
21 Supreme Court of Canada Re- 
ports 446, In re County Courts 

of British Columbia 5 
22 Cn. T, R. 690. R. v, Leningar ' 5 

M. M. Sen, S. Sen and Saraf, for 

Appellants; Sachindra. Ch. Das Gupta & 
Amal. K. Basu Choudhury, for Respon- 
dents Nos. 1 and 2 . 


SABYASACHI MUKHARJEE, J.:— 
This is an appeal against the order and 
judgment of P., K. Banerji, J. dated 
25th November, -1969 rejecting the peti- 
tioners’ application under Article 226 -of 
the Constitution without issuing a rule 


1, 2, 9 


“14 


. nisi. The petitioners are the three prac- 


tising attorneys of this High Court, and 
in the petition there was a prayer for 
leave -under Order 1, Rule 8 of the 
Code of Civil Procedure. During the 
hearing of this appeal, learned Advo- 
cate for the petitioners, abandoned the 
prayer for leave under Order 1, Rule 8 
of the Code of Civil Procedure, The 
application has therefore been treated as 
an application by the. three named peti- 
tioners in their individual capacity and 
not in their representative capacity. In 
the application the petitioners challenge 


‘the establishment of City Civil Court by 


the Calcutta City Civil Court Act, 1953 
(West Bengal Act No, XXI of 1953) and 
the amendment of the said Act by the 
City Civil Court (Amendment) Act, 1969 
being West Bengal Act XXXV of 1969 


- and notification made on the 4th. Nov- 


ember, 1969 relating thereto. as ultra 
vires the powers of the State Legisla- 
ture. The application was moved be- 
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fore P. K. Banerji, J.. who as -men- 
tioned hereinbefore declined: to issue a 
Tule nisi. P., K. Banerji, J.. was of the 
opinion that the matter was covered by 

e decision of Sinha, J. (as his Lord- 
ship then was) in the case of Amrendra 


` Nath Roy Chowdhury v. Bikash Chan- 


dra Ghose, 61 Cal WN 630 = (AIR 1957 
The learned trial Judge was 
further of the opinion that the expres- 
sion, ‘constitution’ in Item No. 3 of List 
II of Schedule VI of the Constitution 
of India was wide enough to empower 
the State Legislature to establish addi-~ 
tional courts. The learned Judge fur- 
ther came to the conclusion that the 
petitioners being practising attorneys of 
this Court were guilty of delay in mak- 
ing this application. For these reasons, 
the learned Judge dismissed the applica- 
tion. Having heard the parties, we were 
clearly of the opinion, that the case 
made out in the petition is certainly an 
arguable prima facie case and petitioners 
were entitled to ask for the issuance 
of a rule nisi for the further considera- 
tion of the matter. But learned Ad- 
vocates for both the petitioners and the 
respondents contended before us that we 
should not only consider whether there 
is an arguable prima facie case entitl- 
ing the petitioners to a rule nisi but 
further examine the rival contentions of 
the parties on the points raised and give 
our decision on the merits of the con- 
tentions raised on behalf of the peti- 
tioners. As in this case the questions 
involved are essentially questions of law 
and there is hardly any scope: for any 
elucidation of facts by giving the res- 


pondents opportunity of filing any aff- 


davit in opposition and further in as 
much as the respondents have been serv~ 
ed with the notice of’the appeal and 
have appeared and made submissions 
before us and also in view of the im- 
portance of the points involved in this 
application, we have decided to examine 
the contentions urged on merits on be~ 
half of the petitioners. 


2 Learned Advocate for the peti- 
tioners contended. before us that the 
establishment of the City Civil Court 
was beyond the competence of the State 
Legislature, It has been urged that the 
Parliament alone has the power and the 
authority under the Constitution to esta- 
blish additional courts. Reliance was 
placed on the relevant entries in the 
different lists of the Schedule VII of the 
Constitution. It was also contended that 
in any event by the amendment of 1969 
the State Legislature has purported to 
legislate on matters enumerated in List 
I and the amendment is ultra vires the 
powers of the State Legislature. It was 
contended by, learned Advocate for the 
petitioners, that the expression ‘“establi- 


r 
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shment” {s different from the expres- 
sion ‘constitution’. Furthermore the dif- 
ference, it was urged, would be appar- 
ent from the.fact that our Constitution 
uses different expressions, “constitution” 
as well as “establishment” and they must 
be so construed as signifying different 
meanings. It was urged that the deci- 
sion of Sinha, J., on which reliance was 
placed by P. K. Banerji, J., did not have 
occasion to consider the relevant provi- 
sions of the Constitution, as the very 
establishment of the City Civil Court 
was not challenged in the petition be- 
fore Sinha. J., in the case of 61 Cal WN 
630 = (AIR 1957 Cal 534) (supra). 


3. The City Civil Court - Act, 
1953, being Act 21 of 1953, was passed 
by the West Bengal Legislature and the 
assent of the President was published 
In the Calcutta Gazette on the Ist of 
September, 1953. It is an Act to esta- 
blish an additional Court for the City 
of Calcutta. The preamble of the Act 
states that whereas it is expedient to 
establish an additional Court for the City 
of Calcutta, the Act was being passed. 
Section 3 of the Act states that the 
State Government may, by notification,. 
.in the Official Gazette, establish Civil 
Court to be called the City Civil Court. 
The City Civil Court, it has beén provid- 
ed, would be a Court subordinate to and 
subject to the superintendence of the 
High Court within the meaning of . the 
Letters Patent for the High Court and of 
the Code of Civil Procedure, 1908. Sec- 
tion 4 provides for the appointment of 
Judges. Section 5 of the Act states 
that the local limits of the jurisdiction 
of the City Civil Court shall be the 
City of Calcutta. Section 5-has under- 
gone an amendment in 1969. Sub-sec- 
tion (2) of Section 5 originally provided - 
that City Civil Court would have juris- 
diction and the High Court would not 
have jurisdiction to try suits or proceed- 
ings of civil nature, not exceeding rupees 
ten thousand in value. Sub-sec. (3) gave 
City Civil Court jurisdiction and took 
away jurisdiction of the High Court in 
respect of the proceeding under the 
Guardians and Wards Act, 1890 and Part 
X of the Indian Succession Act, 1925, 
(XXXIX of 1925), in respect of succes- 
sion certificates. Sub-section 4 states 
that the City Civil Court shall not have 
jurisdiction to try suits and of the des- 
cription specified in the First Schedule. 
This Schedule has also undergone con- 
siderable amendments in 1969. Under 
sub-section 2 the value has been increas- 
ed to rupees fifty thousand. We shall 
have to deal with the .effect of the 
amendments later in this judgment. It 
was contended that as a result of these 
amendments the matters in respect of 
which jurisdictlon has been conferred 
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upon the City Civil Court by the Act 
of the ‘West Bengal Legislature are mat- 
ters enumerated in List 1 of the 7th 
Schedule of the Constitution and as such 
the West Bengal State Legislature was 
incompetent to legislate upon these sub- 
jects. Sub-section (5) of Section 5 pro- 
vides that all suits and proceedings 
which are not triable by the City Civil 
Court shall continue to be triable by the 
High Court or the Small Cause Court 
or any other Court, the tribunal or 
authority as the case may be as before 
the Act. Section 6 provides that- the 
procedure to be. followed in City Civil 
Court shall be as provided by the Code 
of Civil Procedure. Section 7 provides 
for the law to be administered by the 
City Civil Court. Section 8 provides for 
appeal, Originally Section 9 gave the 
High Court in exercise of its original 
civil jurisdiction, powers to remove suits 
or proceedings to itself, upon certain 
conditions. That section has been re- 
pealed by the amendment of 1969, Sec- 
tions 10 to 16 deal with the set up of 
the’ City Civil Court. Section 17 gives 
the attorneys right to act and plead in 
City Civil Court. Section 18 deals with 
the seal. Section 19 provides for the 
rule making power. Section 20 stipula- 
tes that pending suits and proceedings 
would not be affected. 


4, The first question, therefore, 
is whether the State Legislature was 
competent to establish additional Court 
in the City of Calcutta and pass the 
impugned legislation. It was contended 
on behalf of the appellants that there 
is no authority of the State Legislature 
to establish any additional court. Our 
attention was drawn to the enumerated 
entries in List II as well as List III of 
the Seventh Schedule. We shall refer 
specifically to certain entries later in 
this judgment. The main argument how- 
ever has been on the effect of Article 
247 of the Constitution. It was contend- 
ed that Article 247 of the Constitution 
overrides all other provisions so far as 
the question of establishment of any ad- 
ditional court is concerned after com- 
ing into operation of the Constitution, 
Article- 247 of the Constitution states as 
follows:— 


“247. Power of Parliament to pro- 
vide for the establishment of certain ad- 
ditional courts. Notwithstanding any- 
thing in this Chapter, Parliament may 
by law provide for the establishment of 
any’ additional courts for the better ad- 
ministration of laws made by Parlia- 
ment or of any existing laws with res- 
pect to a matter enumerated in the 
Union List.” 


5. In this connection, learned ad- 
vocate for the petitioners, also relied on 
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the residuary power of legislation in 
Article 248 of the Constitution read with 
Entry 97 of List I. In view of the pro- 
visions of Article 246 of the Constitution 
_the authority and the, power of the State 
Legislature to pass the impugned Act 
must be found within the ambit of List 
Ii and List OI of the 7th Schedule of 
the Constitution. In the Indian Consti- 
tution the powers of the State Legisla- 
tures are enumerated powers. There- 
fore unless the authority of the State 
Legislature is found either from List I 
or: List III of the 7th Schedule of the 
Constitution the impugned Act would be 
beyond the competence of the State Le- 
gislature. In this connection the first 
entry that we need consider is Entry 3 


~ in List I which is to be followed effects 


“(3) Administration of justice; con- 
stitution and organisation of all courts, 
except the Supreme Court and the High 
Court; officers and servants of the High 
Court: procedure in rent and revenue 
courts; fees. taken in all courts, except 
the Supreme Court.” 

Entry 65 of the said List deals with 
jurisdiction and powers of all Courts 
except ‘Supreme Courts, with respect to 
matters in that list. Entry 13 of the 
Concurrent List, namely, List II of the 
7th Schedule deals with Civil Procedure, 
including all matters included in the 
Code of Civil Procedure at the commen- 
cement of the Constitution, limitation 
and arbitration. ` Entry 77 of List I 
deals with the Constitution, organisation, 
jurisdiction and powers of the Supreme 
Court (including contempt of such 
-courts) and the fees taken therein, and 
persons entitled to practise before the 
Supreme Court. Entry 78 of List I deals 
with Constitution and organisation (in- 
cluding vacation of the High Court. ex- 
cept the provisions as to officers and ser- 
vants of. High Courts, and persons entitled 
to, practice before the High Courts. It 
is significant to note that while Entry 
77 includes the jurisdiction and powers 
‘of the Supreme Court, Entry 78 does 
not include jurisdiction and powers of 
the High Courts. Entry 79 of List 1 
deals with the extension of jurisdiction 
to and exclusion of the jurisdiction of 
the High Courts from any union terri- 
tory. Entries 1 and 2 of List II of the 
Government of India Act, 1935 so far 
relevant for the present purpose ran as 
follows: ° . 

D BPE the administration of, fus- 
tice, constitution and organisation of all 
Courts except the Federal Court...... pr 

2. Jurisdiction and powers of all 
Courts except the Federal Court, with 
S to, any of the matters in this 


seossesase 


Learned Advocate for the petitioners, 
contended that Indian Constitution on 
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-this aspect has evolved a new schema 


and a new pattern and the State Legis- 
latures have lost all powers of establi- 
shing any additional courts after com- 
ing into operation of the Constitution, 
Additional courts, it was contended, if 
they are to be established, must be done 
by the authority of the Union Parlia- 
ment. The first argument on this as 
pect is Article 247 of the Constitution, 
Article 247 of the Constitution is a new 
provision. There was no provision simi- 
lar to this in the Government of India 
Act, 1935 and there is also no similan ` 
provision either in the Constitution of 
the United States of America or that 
of Australia. But there is a provision, 
viz, Section 101 of the British. North 
America Act, 1867, which provides for 
additional courts. Section 101 of the 
British North America Act, 1867 pro- 

“The Parliament of Canada may, 
notwithstanding anything in this Act, 
from time to time provide for the Con- 
stitution, Maintenance, and Organisation 
of a General Court of Appeal for Canada 
and for the Establishment of any ad- 
ditional courts for the better Admini- 
stration of the Laws of Canada.” In 
this connection however it has to be ob- ' 
served further that Section 92 of the 
British North America Act, 1867 deals 
with the exclusive power of the provin- 
cial Legislature and clause 14 of that 
section deals with the question of “The 
Administration of Justice in the Province,” ° 
including “constitution, maintenance and 
organisation of the Provincial Courts.” 
In interpreting this provision it has 
been held that the words “Constitution, 
maintenance and organisation of the Pro- 
vincial Courts plainly include the powers 
to define the jurisdiction of such Courts 
territorially as well as other res~ 
pects. (See the decision of Re County 
Courts of British Columbia 21 Supreme 
Courts of Canada Reports, 446). This 
position was also noted in the judgment 
of B. K. Mukherjea, J. (as his Lordship 
then was) at pages 87, 88 and 89 of the 
report in the case of State of Bombay 
v., Narottamdas, AIR 1951 SC 69, a deci- 
sion which we will have to examine in 
detail later. The right of the provincial 
legislatures to create new courts and, 
subject to Section 96 of the said Act, 
to appoint the judges who shall. preside’ 
over them has been frequently exercis- 
ed and has been affirmed in a number 
of cases. (See Clement’s Canadian Con- 
stitution, Third Edition p. 512) Armour, 
C. J. in R. v, Leningar, 22 CnT. R. 690 
observed:— 


“A Court is'a place where justice fs 
Judicially administered: Coke on Little- 
ton, 58 a; and the Constitution of- a 
Court, therefore necessarily includes its 


= 
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jurisdiction and the granting by the 


' British North America Act to the pro- 


vincial legislatures of the power to 
constitute courts of civil and i 
jurisdiction necessarily included the 
power of giving jurisdiction to those 
Courts and impliedly included the power 
of enlarging, altering and diminishing 
the jurisdiction of those courts.” 


(See Clement’s Canadian Constitu- 
Sra Law Third Edition pp. 526, 527, 
528). ` 

Section .96 of the sald Act provides 
that the Governor General shall appoint 
the judges of the Superior, District and 
County Courts in each Province except 
those of the Courts of Probate in Nova 
Scotia and New Burnswick. In several 
cases both in Canada and in the Privy 
Council, Section 101 of the British Nor- 
th America Act, 1867 in relation to Sec- 
tion 96 has come up for consideration 
but in view of the provision of Section 
96 which are dissimi to our Consti- 
tutional provisions, it may not be quite 
appropriate to draw any analogy or any 
support from the said decisions, Some 
of these decisioris on the question relat- 
ing to Section 101 can be found in the 
Canadian Constitutional Law, by Laskin, 
Third Edition p. 772-824 and Clement’s 
Canadian Constitutional Law Third: Edi- 
tion pp. 520-527. Therefore, while it is 
difficult to draw any analogy from the 
interpretation’ of Section 101 of the 
British North America Act, 1867 in view 
of the other provisions of that Consti- 
tution, it can be stated, as noted by the 
Supreme Court, that. the existence of 
the power given by Section 101 of the 
North America Act, does not in any 
way detract from clause 14 of Sec- 
tion 92 of the said Act. The significant- 
ly different provisions in Indian Con- 
stitution from Section 96 of the North 
America Act, 1867, make the Canadian 
experience on this question more appo- 
site to the Indian Constitutional set up. 
The question, however, whether the 
State Legislatures have the right to set 
up additional Courts in India must be 
determined with reference to the provi- 
sions of the Indian Constitution. We 
have noted the relevant entries in the 
List II and List IN of the 7th Schedule 
of the Constitution and the correspond- 
ing entries in the Government of India 
Act, 1935. - 


6. In the .case of the AIR 
1951 SC 69, the question that arose for 
the consideration of the Supreme Court 
was whether the Bombay City Civil 
Court Act was ultra vires, the ‘Provi- 
sional Legislature by reason of its be- 
ing encroachment by the Provincial Le- 
gislature upon the fleld of legislation 
reserved for the centre under List I of 


Indu Bhusan De v. State (S. Mukhariee J) 


[Prs. 5-6] Cal, 165 


Schedule 7 of the Government of India 
Act, 1935. It was held by the Supreme 
Court that the Act was intra vires the 
Bombay Legislature under Entry 1 of 
List If of the 7th Schedule of the Gov- 
ernment of India Act, 1935. It was 
held that the legislative power confer- 
red on the Provincial Legislature by 
Item I of List H had been conferred by 
use of language which was of the widest 
amplitude, namely administration of jus- 
tice and constitution and organisation of 
all Courts. The aforesaid phrase employ- 
ed included within its ambit legislative 
power in respect to jurisdiction and 
power of Courts established for the pur- 
pose of administration of justice. It 
was further held that the words appear- 
ed to be sufficient to confer upon the 
Provincial Legislature the right to re- 
gulate . and provide for the whole ma- 
chinery connected with the administra- 
tion of justice in the Province. Legisla- 
tion on the subject of administration of 
justice and constitution of Courts of 


‘justice would be ineffective and incom- 


plete unless and ‘until the Courts esta- 
blished under it are clothed with the 
jurisdiction and power to hear and deci- 
de causes, Patanjali Sastri and Das, 
JJ. (as their Lordships then were) held 
that Entry 2 read with Entry I in 
List II clearly authorised the Provincial 
Legislature to make a law conferring 
on or taking away from a Court gene- 
ral jurisdiction and powers relating to 
or touching or concerning or for admin- ' 


_ istration of justice. Fazl Ali, J. at pp. 


73-74 of tha report observed:— 


“In my opinion, the correct view is 
to hold that it is not necessary ‘to - call 
into aid either Entry 4 of List II or 
any of the provisions of the. Canadian 
Constitution in this case, and that the 
words “administration of justice; consti- 
tution. and organization of Courts” are 
by themselves sufficient to empower the 
Provincial Legislature to invest a new 
Court with all the power which has 
been conferred upon it by the impugn- 
ed Act. It is of course open to the 
Central Legislature to bar the jurisdic- 
tion of the new Court by a special. 
enactment with regard to any of the 
matters in List I, but so long as such 
jurisdiction is not barred, the Court 
will have jurisdiction to try all suits 
and proceedings of civil nature as enact- 
ed in the Act in question. I think that 
if the Provincial Legislature had mere- 
ly enhanced the pecuniary jurisdiction 
of any of the existing Civil Courts, 
there could have been no objection to 
that course. Why then should there be 
any objection when, instead of investing 
one of the existing Courts with power 
to try suits and proceedings of a civil 


_pature not exceeding a certain amount, 
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the Legislature has created a new Court 
and. invested it with the same power.” - 
At page 78 of the report Patanjalf 
Sastri J. (as his. Lordship then was) ob- 
served:—. 
“After giving the matter my care- 
ful consideration, I am convinced that 


both the language of the provisions and 


` the antecedent legislative practice sup- 
port the conclusion that the Provincial 
Legislatures, which have the exclusive 
power of constituting. and organising 
Courts and of providing for the adminis- 
tration of justice in their respective 
provinces, have also the power of invest- 
ing the Courts with general jurisdiction”. 
Mahajan J. (as his Lordship then was) 
at page 85 of ‘the report observed:— 
(para 51) “I am, thereforé, of the opl- 
nion that under Item 1 of List O the 
Provincial Legislature has complete com- 
petence not only to establish Courts for 


the administration of justice but to con- . 


fer on them jurisdiction to` hear all 


causes of a civil nature, and that this. 


power is not curtailed or limited by 
power of legislation conferred on the 
two Legislatures under Items 53, 2 and 
15 of the three lists.” . 


At pene 88 of the report Mukheriea, 
J. (as his Lordship ‘then was) observed: 
“It is to be noted that the right to 
set up. Courts and to provide for the 
whole machinery of administration of 
justice has been given exclusively to the 
Provincial Legislature. Under Section 
101, North America Act, the Parliament 
of Canada.has a reserve of power to 
create additional Courts for better ad- 
ministration of the Jaws of Canada 
but, the Indian Constitution Act of 1935 
does not give any such power to the 
‘Céntral Legislature. Courts are to be 
established’ by the Provincial Legislature 
alone. The word “Court” certainly 
means a place where justice is judici- 
ally administered.” 
It has however to -be observed that 
the last observation quoted above has 
to -be examined in view of Article 247 
of the Constitution which is more or less 
In similar terms with Section 101 of the 
North America Act, 1867. Das J. (as 
his Lordship then was) also came to the 
conclusion that the Provincial Legisla- 
tures have power to establish Courts 
under Entries 1 and.2 of the List II. of 


“the Seventh Schedule of the Govern- 
ment of India Act, 1935, 
7. In the Constituiton under 


Entry 3 of List. I of 7th Schedule, all 
the concepts or expressions used -in 
Entries 1 and 2 of List II of the Govern- 
ment of India Act, 1935 ‘have been com- 
bined with certain modifications. It has 
: further to be noted Entry 3 of List I 
of the Constitution excludes from the 
authority of the State Legislatures the 
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_ the logical 


‘cle 247 the Union Parliament will have 


‘AI. R. 


Constitution and organisation of the High 
Courts as well as the Supreme Court 
while Entries 1 and 2 of List If of the 
7th Schedule of the Government of India 
Act, 1935 .excluded only the: Federal 
Court. In this connection it should be 
noted that Entry 77 of List_I of 7th 
Schedule of the Constitution includes 
jurisdiction and powers of the Supreme 
Court while Entry 78 of that list does 
not include jurisdiction and powers of - 
the High Courts. `` The expression “Ad- 
ministration of justice; constitution and 
organisation of all courts. except Supreme 
Court and High Court” would include 
in its ordinary and natural meaning the 
authority to set up additional courts of 
justice in the states for the purposes of 
administering justice. The expressions 
were so construed by the Supreme 
Court.in the case 'of AIR 1951 SC 69 
(Supra) as noted above.. The argu- 
ment in this case is that Article 247, 
read with Article 248 and Entry 97 of 
List I of the Constitution has altered 
that position. We have set out before 
the provisions of Article 247. 






existing laws with respect -to 
ter enumerated in the : 
Thereforé, by the authority of this Arti- 
cle, Parliament has no ‘authority to 
establish additional courts for matters 
in the State List. ‘The authority given 
to the Parliament by Article 247 is a 
limited authority for specified purpose. 
In India unlike some other Constitu- 
tions, we do not have dual system 
of courts, namely,. one hiearachy of 
courts administering the laws‘in the 
state list,” one hierarchy’ of courts ad- 
Some Consti- 
system. 


tutions have that 


that the Union Parliament ~ 
set up additional Court for the better 
administration of matters in the Union 
List and if additional courts for the 
purpose of state laws are necessary 
they must be set up by the State 
Legislatures, because by virtue of Arti- 


no authority to set up additional courts 
for state laws. That would be a posi- 
tion repugnant to the whole scheme of 
the Indian Constitutional - set up. .In 
order to meet this obvious anomaly that 
would arise from the construction that 
apart from Article 247 there is no power 
to establish additional courts, learned ad~- 
vocate, for the petitioners, contended 
that resort can be made to Article 248 
of the Constitution read with Entry 97 
in List 1 of the Seventh Schedule. 
Article 248 of the -Constitution gives 


og es ’ 


1972 Indu Bhusan De v., State (S. 


residuary powers of legislation to the 
Parliament. It states that Parliament 
has exclusive power to make any law- 
with respect to any matter not enume- 
rated in the Concurrent or the State 


List. Similarly Entry 97 of List 1 of 
the 7th Schedule includes any other 
matter not enumerated in Lists JJ or 


II including any Tax not mentioned in 
either of those lists. Learned advocate 
for the -petitioners contended that Arti- 
cle 247 read with Article 248 and 
Entry 97 of List 1, would enable the 
Parliament alone to establish any ad- 
ditional court for administering law both 
in the State and the Union list and it 
was suggested that if we make that con- 
struction then it would obviate the ano- 
maly, noted before. Article 248 of the 
Constitution is a new provision. Sec- 
tion 104 of the Government of India 
Act, 1985 gave ‘residuary powers of 
legislation in slightly different terms. 
Section 104 is in the following terms :— 

"104 (1) The Governor General 
may by public notification empower 
either the Federal Legislature or a Pro- 
vincial Legislature to enact a law with 
respect to any matter not enumerated 
in any of the Lists in the Seventh 
Schedule to this Act, including a law 
imposing a tax not mentioned in any 
such list, and the executive authority 
of the Federation or of the Province, as 
the case may be, shall’ extend to the 
administration of any law so made, 
unless the. Governor-General otherwise 
directs, 

(2) In the discharge of his functions 
under this section the Governor-General 
shall act in his discretion.” 

It is however necessary to reiterate 
certain principles about the construction 
of the residuary powers of legislation. 
It appears that the aim of the Constitu- 
tion like that of the Government of 
India Act, 1935, was to make the dif- 
ferent lists as exhaustive as possible. 
It was observed by the Judicial Commit- 
tee in the case of Governor-General v. 
Province of Madras, AIR 1945 PC 98 
‘regarding the Government of India Act 
of 1935 that the lists were made so ex- 
haustive as to leave little or nothing in 
the residuary field, Gwyer, C. J. ob- 
served in the case of In re, C. P, and 
Berar Sales of Motor Spirit and Lubri- 
cants Taxation Act, 1938, AIR 1939 
FC 1, f 

“The attempt to avoid a final as- 
signment of residuary powers by an 
exhaustive enumeration of legislative 
subjects has made the Indian Constitu- 
tion Act unique among the federal Con- 
stitutions in the length and the details 
of its Legislative Lists”. 

It has to be remembered that the Con- 
stitution has made the „lists more ex- 


“constitution and organisation 
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haustive and elaborate than the Gov- 
ernment of India Act, 1935, List I of 
the Constitution contains 97 entries 
against 59 entries in List I of the 1935 
Act. List II of the Constitution con- 
tains 66 entries as against 54 entries in 
List II of the 1935 Act and List HI of 
the Constitution, namely, the Concurrent 
List contains 47 entries while the cor- 
responding list in 1935 Act contained 30 
entries. Therefore, resort to the residu- 
ary powers should be made as a last 
refuge, and only when all the categories 
of three lists are absolutely exhausted. 
Furthermore where two constructions 
are possible, one which will‘ avoid re- 
sort to the residuary power and the 
other which will make resort to the 
residuary power necessary, the former 
must be preferred. This must, however, 
be done without straining the language 
or without making the entries meaning- 
less. (See the observations of the Fede- 
ral Court in the cases of Subramanyan 
v. Muttuswamy, AIR 1941 FC 47 at 
page 55. Manikkasundara Bhattar v. R.S 
Nayudu, 1946 FCR 67 = (AIR 1947 
FC 1).) Furthermore, if resort is made 
to the residuary power for the purpose 
of the authority to set up additional 
courts for laws in Union and State 
lists, then Article 247 would really be- 
come superfluous. Bearing the above 
principles in mind, we are of the opin- 
ion that the expression, ‘administration 
of justice’ taken with the SEP EN 
o 

courts’, read in its ordinary significance: 
would include the right ‘or the autho- 
rity to establish additional courts. Such 
a construction would not amount to 
straining the language of the Constitu- 
tion, but would be only giving effect to 
the natural meaning of the expressions 
used. Such a construction also will be 
in consonance with the scheme of 
Indian constitutional set up. Entry 3 
gives that power to the State Legisla- 
tures. It is true, as learned advocate 
for the petitioners, contended that the 
Constitution has used the expressions 
“establishment”, “constitution” “organi- 
sation”, “jurisdiction” and “power”. It 
is also true that where different expres- 
sions are used in a particular enactment, 
it may some time signify different con- 
notations. But it has to be remember- 
ed that the enactment that we are con- 
struing in this case is the Constitution 
and not a mere law, but the organic in- 
strument under which laws are made. 
We have noted before that in the Cana- 
dian Constitution, the expressions, ‘con- 
stitution and organisation of courts”, 
have been construed to signify that au- 
thority to -establish additional courts Is 
with the Provincial Legislatures in spite 
of the fact that the Union Parliament 
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has the authority to establish Additional 


courts for certain purposes. We Have. 


also noticed that the Supreme Court 
has held that the expression “adminis- 
tration of justice, constitution and orga- 
nisation of courts” in the relevant entry 
of the Government of India Act, 1935 
authorised the State Legislature to 
establish a City Civil Court at Bombay. 
The power that has been given to the 
Union Parliament under Article 247 of 
the Constitution is a limited power for 
certain specified purposes and that 
power should not be so construed as to 
detract from the amplitude of the ex- 
pressions “administration of justice con- 
stitution and organisation of all courts 
except Supreme Court and High Courts”. 
Contrary construction would result in an 
anomaly of the Indian Constitution 
noted above and furthermore that ano- 
maly can only be avoided by having 
resort to the residuary powers under 
Article 248 of the Constitution read 
with Entry 97 of the List I of the 7th 
Schedule of the Constitution by strain- 
ing the language, and restricting. the 
natural meaning of Entry 3 of List II, 
and would in effect make Article 247 a 
surplus provision. .We have, therefore, 
come to the conclusion that Entry 3. of 
List II gives the State Legislature the 
power to set up additional court, that 
jis to say, the City Civil Court of Cal- 
cutta. Learned Advocate for the peti- 
tioners contended that the marginal 
notes of Article 247 signify that Parlia- 
ment alone has got the power of esta- 
blishing additional courts.: Learned ad- 
vocate for the petitioners drew our at- 
tention to the decision. of the Supreme 
Court in the case of Bengal Immunity 
Co. Ltd. v. State of Bihar, ATR 1955 
SC 661. Delivering the judgment of 
the Court the Acting Chief Justice ob- 
served that- the marginal notes in the 
Indian Constitution unlike the margi- 
nal notes in Acts of the British Parlia- 
ment, are parts of the Constitution and 
prima facie, furnishes .some proof as 
to the meaning and purpose of the 
Article of - the Constitution. In that 
context it is significant that the margi- 
nal note uses the expression “certain” 
before additional courts, not additional 
court simpliciter, or all additional 
courts. Prima facie, therefore, from the 
marginal notes it ig ‘apparent, that the 
power that the Parliament has been 
given with respect to additional courts 
fs limited to only “certain” additional 
courts. “Learned advocate for the peti- 
tioners also relied on the non-obstante 
clause in the Article. In this context It 
Is necessary to remember 
Entry 3 in List II gives to the State 
Legislatures competence : relating to ad- 


ministration of justice and constitution 
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A.I. R. 
and organisation of courts except the 
Supreme Court and the High Courts. 
Entry 77 of the List I gives Union 
Parliament - competence over constitu- 
tion, organisation, - jurisdiction and 
powers of the Supreme Court, while 
Entry 78 of that list gives competence 
to the Union Parliament over constitu- 
tion and organisation of the High Courts 
without giving competence over juris- 
diction and powers. of the High Courts. 
Therefore, inorder to obviate the dif- 
ficulty that the Union Parliament may 
have to face because of its lack of com- 
petence in List I and List II of the 7th 
Schedule of the Constitution in creating 
additional courts for the Union List that 
this power in Article 247 has been given 
to the Parliament and in order to avoid 
conflict with the three lists of the 7th 
Schedule the ‘non-obstante clause has 
been inserted, and not for the purpose 
suggested by learned advocate for the 
petitioners. On this aspect as the ‘ques- 
tion we must refer to a decision of the 
Special Bench of this Court. on which 
reliance was ‘placed on behalf of the 
petitioners, 


8 In the case of Pramatha Nathi 
Mitter v- Chief Justice of- the High 
Court at Calcutta, AIR 1961 Cal 545, it ` 
was observed by a' Special Bench that 
Section 23-A of the High Court Judges 
(Conditions of Service) Act (1954), is 
ultra vires the Union Legislature and 
the presidential Order, viz., the Calcutta 
High Court (Vacation) Order, 1960, 
issued thereunder was also invalid. It 
was held that the Parliament had no 
power to legislate with respect to vaca- 
tions which fell properly within the 
topic Administration of Justice under 
Entry 3, List II of the Seventh Schedule. 
It was observed that the expression 
“constitution and Organisation” as ap- 
pearing in Entry 78 of List I are two 
concepts which are included in the 
concept of “Administration of Justice”, 
but when these two matters are speci- 
fically mentioned in the Union List I it 
is. reasonable to hold that the connota- 
tion of the expression “Administration 
of Justice” ‘is restricted to that extent- 
in Entry 3 of List H and the matters 
of constitution and organisation of the 
High Courts have been taken out of 
the legislative power of the State Le- 
pislature. The application under Arti- 
cle 226 of the Constitution in that case 
was. dismissed by the Special Bench on 
the ground that the order was passed in 
New Delhi and the second respondent 
being also at New Delhi, the Calcutta ` 
High Court had no jurisdiction to en- 
tertain the petition,. 


Learned advocate for the petitioners 
relied on the gbservation that the mean- 
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Ing of the expression “administration 
of justice” was different from the ex- 
pression "Constitution and Organisation” 
in List I of Seventh Schedule of the 
Constitution in view of their separate 
uses. The Special Bench however was 
not concerned with the. questions with 
which we are concerned, namely, whe- 
ther the expression “administration of 
ffustice” read with “constitution and 
organisation of court” In Entry 3 of List 
I is wide enough to include the com= 
petence to set up additional courts, and 
whether the existence of a separate 
and limited power for the Union Parlia- 
ment in any way detracts from the am- 
plitude of the Entry 3 of List O. In 
that view of the matter it is not neces- 
sary for us to further examine 

said decision In detail, 


9. In thecase of 61 Cal WN 630 
= (ATR 1957 Cal 534) (Supra) Sinha, J., 
{as his Lordship then was), had to. con- 
sider the validity of certain provisions of 
the present Act with which we are con- 
cerned. Though we find from the 
judgment that it was contended before 
the learned Judge that the City Civil 
Court Act, 1953 was not within the 
competence of West Bengal Legislature 
and as such ultra-vires and void, no re- 
` ference in the argument was made to 
Art. 247 or Entry 97 of the List I. It 
was argued before the learned Judge that 
the provisions of the Act, in so far as 
they purport to take away or curtail or 
restrict or alter the jurisdiction. of the 
High Court, were beyond the compe- 
fence of the State Legislature. It was 
further argued -that In constituting and 
organising the City Civil Court the 
State Legislature was in fact re-organis~ 
ing the High Court. The Act was also 
challenged as being discriminatory on 
the ground that it took away the bene- 
ficial advantages conferred on litigants 
of obtaining summary reliefs under 
Order 37 of the Code of Civil Proce- 
dure. Sinha, J., (as his Lordship then 


was), considered the Supreme Court 
judgment noted above. The lear- 
ned Judge came to the conclusion 


that because of the difference of langu- 
age in Entries 77 and 78 of List I the 
furisdiction and powers of the High 
Court are within the ambit of the State 
Legislature. The learned Judge further 
came to the conclusion that Entry 3 of 


List II read with Entry 65 empowers - 


the State Legislature to legislate on 
the jurisdiction and powers of: all 
courts including the High Court in res- 
pect of administration of justice. 
learned judge also came to the ‘con- 
clusion that in substance the impugned 
legislation. was within the competence 
of the State Legislature and he upheld 
the validity of the Act. It has to be 
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observed however that by the amend- 
ment of 1969 several items which were 
excluded - from the furisdiction of. the 
City Civil Court have now been taken 
away from the High Court and vested 
with the City Civil Court, The effect 
of the amendment would however be 
ed later in this judgment. 


10. In the case of Shivarudrappa 
v. Kapurchand, AIR 1965 Mys 76, it was 
held that Parliament has no exclusive 
competence to enact Sections 19 and 29 
(2) (c) of the Mysore Civil Courts Act. 
The provisions are within the legisla- 
tive competence of State Legislature. It 
does not appear from the judgment 
that the question was considered from 
the aspect of Article 247 of the Consti- 
tution as was canvassed before us, 


11. 


ithin 
the Entry 13 of List II of the Seventh 
Schedule. The expression “Civil Proce- 
dure” would signify the rules of machi- 
nery for administering justice in the 
courts of justice and cannot and do not 
A the | competence to set up the 
machinery itself. In any event, in the 
view we have taken, it is not necessary 
for us in this case to examine the ques- 
tion in any further detail. i 


12. We are of the opinion, there- 
fore, that in view of the provisions of 
Entry 3 of List I of 7th Schedule the 
State Legislature has -the competence 
to set up additional Court, viz, the 
City Civil Court of Calcutta. This is, 
in our opinion, in consonance with the 
Cana experience, in conformity with 
the. decision of the Supreme Court noted 
above, and in accordance with the natu- 
ral and ordinary meaning of the expres- 
sion “Administration of justice, Consti- 
tution and organisation of all- courts 

”, This view is also in harmony 
247 of the Constitution as 
we have read it. . 


The next contention that re- 
consideration in this case is, 
in providing sub-section (2) of 
Section 5 of the Act wherein it has 
been stipulated that the City Civil 
Court shall have jurisdiction and the 
High Court shall not have jurisdiction 
to try suits and proceedings of certain 
types ‘upto the value of Rs. 50,000/-, 


osesvesovee 


` and whether by the amendment of 1969 


whereby Entries 2, 3, 4, 5, 6 7, 9 and 
11 have been deleted from the First 
Schedule of the Act with the result 
that the High Court shall not have juris- 
diction to try suits in respect of these’ 
entries but the City Civil Court shall 
have jurisdiction to try such suits and 
proceedings upto a limit of Rs. 50,000/-, 
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the State Legislature has exceeded its 
power.: It. has been contended that in 
providing that suits and proceedings upto 
Rs. 50,000/- relating to and arising out 
of shipping: or navigation (including in 
particular carriage by sea, ships, cargo, 
freight, collisions, salvage, average, mari- 
time lien. bottomary, ` respondentia, 
wages or seamen or master, and dis- 
legislature was 


dule of the Constitution: 


contended that in providing for similar - 


suits and proceedings relating to or 
arising out of carriage by air, the Act 
infringes Entry 95 read’ with Entry 29 
of List I of the 7th Schedule of: the 
Constitution. It was urged that in pro- 
viding for suits and proceedings arising 
out of or in connection’ 
or exports of marchandise the Act is 


ultra vires, Entry No,,95 read with 
Entries Nos. 41 and 42 of List I of 
Schedule 7. Similar arguments regard- 


ing infringement of Entry 95 read va 
Entry 43, Entry 95 read with Entry 46 

Entry No. 46 read with Entry 7, Entry 
6 in List II of Schedule 7 in respects 
of other items which have deleted from 


the First Schedule of the Act of 1953, 


were made. It has to be observed that 
Entry No. 1 in the First Schedule of the 
Act is in respect of suits and proceed- 
- ings triable by the High Court as a 
Court of Admiralty or' Vice Admiralty, 
or as a Colonial Court of Admiralty. 
Entry No. 2 in the said Schedule was in 
respect of suits and proceedings relating 
to: or arising out of shipping or naviga- 
tion (including in particular carriage by 
sea, ships, cargo, freight and collisions, 
salvage, average, maritime lien, bottomry, 
respondentia, wages of seamen or mas- 
ter, and disbursements), not otherwise 
triable under Entry 1. These two entries 
were originally together included in the 
jurisdiction of the High Court Now 
by the amendment the second entry 
has been taken away from the jurisdic- 
tion of the High Court. It is difficult to 
conceive what are the suits or proceed- 
ings that might arise in respect of mari- 
time lien, bottomry or respondentia, 
wages of seamen or master, which are not 
triable under the Admiralty jurisdiction. 
We have not received any satisfactory 
answer to the question as to what 


were these suits and proceedings: men- , 


tioned in Entry 1 of the First Schedule 
of the Act which are’ not triable under 
Entry 1 of that said Schedule. Indeed 
these are’ matters essentially connected 
with the exercise of the Admiralty 
jurisdiction. These are expressions to 
be found in Admiralty proceedings. In 
non-Admiralty proceeding what would be 


the meaning of these expressions, we 
e s 
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with imports 


Ltd, Khulna, 74 Ind App 23 = 


ALR 


have not been oe In Halsbury’s Laws 
of England, Vol, I, pages, 49, 53. 57, 59 
63 and 65 these expressions have been 
indicated as expressions essentially con- 
nected with the exercise of jurisdiction ' 
by the Admiralty Court, It was contend- 
ed that in deleting Entry 2 of the Firs? 
Schedule, the amendment ‘of 1969 was 
in fact vesting the City Civil Court with 
the Admiralty: jurisdiction. It was con- 
tended that such an action was beyond 
the power and the competence of the 
State Legislature! But if it can be es- 
tablished that these items are trible by 
Admiralty jurisdiction then the City, 
Civil Court would ' not have jurisdic- 
tion and as such no question can arise 
of the amendment vesting the City 
Civil Court with the. Admiralty jurisdic- 
tion. It is true that in view of the 
language of these two entries the bifur~ 
cation and vesting of jurisdiction with 
two separate courts are confusing. This 
indeed would be unfortunate. for the 
litigants and it would be difficult task 
for the lawyers and the Judges charg- 
ed with the administration of this Act, 
to find out what_are the suits and pro- 
ceedings relating to or arising out of 
bottomry or respondenti which are 
not triable by the High Court as a 
Court of Admiralty or vice-Admiralty | 
or as a colonial’ Court of Admiralty. 


_ Lack of clarity in- legislative enactment, 


which is not a rarity in our modern 
legislation, is however not a justifica- 
tion for declaring an Act ultra vires. 
In view of the fact that Entry 2; in ex- 
press terms stipulates that the suits 
and proceedings in Entry No. 2 shall 
be other than those triable in Entry 1, 
we are unable to accept the contention 
that in deleting the Entry 2 the State 
Legislature was conferring Admiralty 
jurisdiction on the City Civil Court, 


14. The guerten. therefore, which 
requires consideration, is whethėr by. 
the deletion of the suits and proceed- 
ings of the said several entries there 
has been any infringement of powers - 
of the Union Parliament as mentioned 
in List I. of the Seventh Schedule. 
determining- whether a 


it is necessary to find out the 
nature of the legislation or in other- 
as have been said in several 


Committee in the 
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1947 PC 60). Since the entries in the 
different legislative lists are likely to 
overlap occasionally, it is usual to exa- 


mine the pith and substance of the 
legislation with a view to determine to 
which entry the legislation can sub- 
stantially be related to,- a slight 'con- 
nection with another .entry in another 
list will not matter. (See the observa- 
tions of the Supreme Court in the case 
of Second Gift Tax Officer, Mangalore 
v. D. H. Hazareth, (AIR 1970 SC 999). 
We-have held that the establishment 
of the City Civil Court by the State 
Legislature in 1953 was within the 
competence of the State Legislature in 
view of the Entry 3 of List I of the 
7th Schedule. of the Constitution. The 
question for consideration now is whe- 
ther by the amendment of 1969, the 
conferment of certain additional juris- 
diction to the City Civil Court in res- 
pect of suits and proceedings arising out 
of items enumerated in list I was pro- 
per. We have noticed that Entry 77 
of List I of the 7th Schedule contains 
jurisdiction and powers of the Supreme 
Court while Entry 78 of the said list 
does not contain jurisdiction and powers 
of the High Courts. Furthermore it 
has to be observed that Entry 13, in 
List III, Le. the Concurrent List, also 
provides for Civil Procedure. We’ have 
held that said Entry 13 cannot confer 
jurisdiction to legislature to constitute 
any Court. It does not give the Legis- 
latures authority to set up a machinery 
for Civil litigation but gives authority 
to Legislatures for providing rules for 
regulating the machinery. In pith and 
substance the amendment, is a law re- 
lating to administration of justice, con- 
stitution and organisation of courts, and 
as such it is within the legislative com- 
petence of the State Legislature, and it 
is not prohibited in view of the absence 
of the jurisdiction and powers of the 
High Court in Entry 78 of List I of 7th 
Schedule of the Constitution. Looking 
it from another point of view, in our 
opinion, the amendment can also be up- 
held on the ground that it is a law re- 
lating to Civil Procedure and is a valid 
piece of legislation being within the 

Entry 13 of List III of the Seventh 
Schedule. No substantive rights of 
the persons, in respect of the law of 
carriage or law of navigation or law of 
shipping or law of promissory notes, 
have in any way been affected by the 


amendments made. What has been 
done is to provide a different method 
for enforcing some of these rights 


within the territory of this state. That 
is the pith and substance of the City 
Civil Court (Amendment) Act, 1969. It 
was contended that the City Civil Court 


would be incompetent to apply the law 
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of limitation. We are unable to see the 
force of this contention. The law of 
limitation is a law by the Union Parlia- 
ment which is binding on all courts in 
India and as such naturally the City 
Civil Court would have to apply and 
follow the law of limitation in respect 
of the claims arising. before it, 


_ 15. In view we have taken, it 
must be held that the’ establishment of 
City Civil Court in 1953 and the con- 
ferment of certain additional jurisdic- 
tion to that Court in 1969, are within 
competence of the State Legislature. 
We have, therefore to hold that the 
Calcutta City Civil Court Act, 1953 
(West Bengal Act XXI of 1953) and the 
City Civil Court (Amendment) - Act, 
1969, are intra vires the powers of the 
State Legislature. 


16. The learned trial Judge has 
further held that the petitioners are 
guilty of laches. If we were able to 
accept the contentions of the petitioners 
and if the Act was ultra vires, the 
powers of the State Legislature then in 
view of the fact that the amendment 
was introduced in 1969, which to a very 
large extent curtailed the original juris- 
diction of the High Court, we would 
not have refused to entertain this ap- 
plication on the aforesaid ground of 
delay. However, in the view we have 
taken, this point need not be pursued 
further. 2 


17. Learned Government Pleader 
Talsed a point that the petitioners have 
not shown how they were affected and 
further he contended that as the at- 
torneys have been given the right to 
practise in the City Civil Court, the 
petitioners have received benefits under 
the Act, as such they were not entitled 
to challenge the Act. It appears that 
the petitioners are practising attorneys 
of this High Court. If the Act was 
ultra vires, the petitioners would cer- 
tainly be affected by the enforcement 
of an ultra vires Act in the persuit of 
their profession. .Furthermore there is 
no evidence that the petitioners have 
received any special benefit under -the 
Act of 1953 or under the Amendment 
Act of 1969. We are, therefore, of the 
opinion that had it been possible for 
us to accept the contentions of the peti- 
tioners we would not have refused the 
application on the aforesaid contention 
of learned Government Pleader. ` 


18. Ty the view, however, we 
have tdken on the main questions in 
this application, this appeal must fail 
and is accordingly dismissed. The order 
dated 25th November, 1969 of P. K. 
Banerlee, J., dismissing the application 
under Article 226 of the Constitution is 
hereby confirmed In the facts and cir- 
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"cumstances of this case there will be 
no order as to costs. 


1b „ARUN K. MUKHERJEA, J.:— 19. 
agree, 
| Appeal dismissed, 
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RAMENDRA MOHAN DATTA, J. 
Biswapati Dey, Applicant v. Ken- 

nsington Stores and others, Respondents. 
Suit No, 2017 of 1956, D/- 18-2-1971. 
Limitation ' Act (1963), Article 136 

— Execution of decree —- Time requir- 

ed for obtaining certified copy of decree 

cannot be excluded for computing limi- 

tation. (XK-Ref:— Calcutta High Court, 

Original Side Rules Ch. XVIL Rule 10). 
Article 136 of the Limitation Act of 

1963 has set a new deadline beyond 

which: no application for execution of 

the decree can be made. The period of 

12 years is long enough to execute a 

decree when it is enforceable and the 

intention of the legislature is quite ap- 
parent from the language used therein 
that the time to make the execution ap- 
plication is 12 years from the time when 
the decree or order becomes enforcea~ 

ble. oot (Para 15) 
' Chapter XVI, Rule 10 of, the Ori- 

gional Side Rules of the Calcutta High 

Court come into play actually at the 

time of executing the decree through an 

execution application before the Origi- 
nal Side of Calcutta High Court and not 
before that- although the decree might 
be enforceable on the day it is passed. 

That is the distinction between the said 

‘two expressions vjz., “to execute” and 

“to enforce”. Accordingly Chapter XVI 

Rule 10 cannot stand in the way of the 

language used in the, third column of 

Article 136 of the Limitation Act of 1963. 


(Para 11) 
Cases Referred: Chronological Paras 
(1961) ATR 1961 Cal 155 (V 48) 


- = 64 Cal WN 734, Bharat Chan- 
dra Bera v. Rajendra Nath Ghosh {42 
(1958) AIR 1958 Cal 1 (V 45) > 
=a 61 Cal WN 494, Lala Baijnath N 
Prosad v. Nursingdas Guzrati 13 
(1950) ATR 1950 Cal 298 (V 37) 
Midnapore Zemindary Co, Ltd. 
v. Naba Kumar Singh’ Dudhoria 2 
_ (1949) ATR 1949 Cal 113 (V 36) 
= 48 Cal WN 645, Jagannath 
Jugal Kishore v. Chimanlal 
Chowdhuri : è 
Mullick, for Decree-holder. _ 
ORDER:— The short but important? 
point involved in this execution appli- 
cation is about the meaning of the eX- 
pression “when the decree or order be- 
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comes enforceable” as provided in the 
third column of Article 136 of the Li. 
mitation Act of 1963. By the said pros 
vision 12 years’ time | been given for 
the execution of a decree. The 
Article provids: 
"136: For the Twelve When the decree 
execution of years.’ or order becomes 


_any decree enforceable or 
(other than a where the decres 
decree grant- or any subse- 
ing a manda- quent order 
tory injunc- directs any pay- 


ment of money 
or the delivery 
of any property 
to be made af 
a certain date 
or at recurring 
periods when 
` default in mak-~ 
- ing the pay- 
. ment or deli- 
very in respec? 
‘of which exe- 
cution is soughé 
takes place; pro= 
vided that an 
application for 
the enforcement 
or execution of 
a decree grant~ 
‘Ing a perpetual 
‘injunction shall 
. not be subject 
to any period 
of limitation. 


2. On behalf of the decree-holder 
Tt is argued that the time to obtain the 
certified copy of the decree should be 
excluded in computing the period of 12 
years mentioned in column two of the 
aforesaid Article and 12 years should 
start running from the date when the 


tion) or order. 
of any civil 
Court. 


` certified copy thereof is obtained from 


court, The. point arises on the follow- 
ing facts: 


3.. On 30th November 1956 the 
decree herein was passed. Requisition to 
draw up the decree was put in on the 
very same date. Thereafter the draft 
decree was issued. for approval and the 
same was settled and passed finally on 
19th March, 1957. The decree was filed 
on 25th. June, 1957. On behalf-of the 
decree-holder stamps were put in on 
10th August 1959 for obtaining ‘the cer- 
tified copy of the decree. The present 
tabular statement was taken out on 25th 
January 1969 accompanied by the certi- 
fied copy. : 


4, The matter came up for hear- 
ing before Ghose, J. on 24th February, 
1970 when the decree-holder was given : 
liberty to use a further affidavit It ap- 
pears that since 9th March 1970 this ap- 
plication became ripe for hearing again- 
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but the same was adjourned from time 
to time at the request of the parties. 

. 5. Although the date for obtain- 
ing the certified copy has not been fur- 
nished yet the point was considered on 
the basis that the same must have been 
supplied not earlier than 25th June 1957 
when the decree was filed. It . would 
appear that if I hold that the time to 
obtain the certified: copy is to be exclud- 
ed, in that event by computing -~ the 
period of 12 years from 25th June 1957 
the application would be within time 
but if I hold that the date of the decree 
is. the relevant date when time has 
begun to run within the meaning of 
the expression “when the decree be- 
comes enforceable” then in that event 
the application must be held to be barred 
by limitation. 


6. If the language used In the 
third column is read as a whole, a clear 
meaning is found in respect of the ex- 


pression “When the decree or order be- 


comes enforceable”, The word “en~ 
forceable” has been used in the 
context of such decrees’ or orders 
whose operations -have been kept 


in abeyance by the language used in the 
said decrees or orders themselves. The 
intention of the Legislature in using the 
word “enforceable” must have been to 
clear up any confusion that might have 
arisen by using the expression “the date 
of the decree or order” which was used 
in the earlier Act. My attention has 
been drawn to the Objects and Reasons 
for framing the above article, as set out 
in the 4th Edition of A. I. R. Commen- 
tary on the Law of Limitation, Vol. I 
at p. 1870 as follows: $ 


“Existing Article. 182 has been a 
fruitful source of litigation and there- 
fore the proposed Article 135 (now Arti- 
cle 136) in lieu thereof, provides that 
the maximum period of: limitation for 
the execution of a decree or order of any 
civil court shall be 12 years from the 
date when the decree or order became 
enforceable (which is usually the date of 
the decree or order) or where the 
decree or subsequent order directs. anv 
payment of money or delivery of any 
property to be made at a certain date or 
at recurring periods from thé date of 
the default in making the payment or 
delivery in. respect of which the appli- 
cant seeks to execute the decree or 
order. There is no reason why a decree 
should be kept alive for more than 12 
years, Section 48 of the Civil Procedure 
Code, 1908, provides that a decree ceases 
to be pare after 12 years. In 
England also the time fixed for enforc- 
ing a judgment is 12 years. Where, 
however, the judgment-debtor has by 
fraud or force prevented -thé execu- 
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tion of a decree within the prescrib- 
ed Period. suitable provisions for ex- 
tending the period are being made in 
Clause 16 (now Section 17) of the Bill 
on the lines of Section 48 (2) of the Code 
of Civil Procedure, 1908.” 

“Existing Article 183, which makes 
special provision for decrees and orders 
of Courts established by Royal charter, 
is no longer necessary.” 

“It is also provided that the period 
of 12 years will not apply to decrees 
granting perpetual’ injunction.” 

—S. O.R.” 

7. The intention of the legislature 
has been clearly expressed by the lang- 
uage used therein also, the intention be~ 
ing to give 12 years certain from the date 
when the decree or order would become 
enforceable. Normally the date when 
the decree becomes enforceable is the 
date of the decree but the third column 
also envisages cases where by the langu- 
age of the decree itself the decree would 
be kept in abeyance for certain period 
or till the happening a certain event 
Under such circumstances. the decree 
‘would be enforceable when such period 
expires or when the event occurs. 

8. In my opinion, there is no. 
ambiguity in the language used in the 
third column and the words used there- 
in should be read in their literal sense. 
The said third column cannot, in my 
opinion, warrant any other construction 
except in the way it has been read as 
above, 

9. Mr, Mullick on behalf of the 
decree-holder contends that the decree 
does not become enforceable until the 
certified copy thereof is obtained from. 
this Court because any execution appli- 
cation without such certified copy being 
annexed. thereto would be dismissed in 
limine by the Calcutta High Court in its 
Original Side in view of Chapter XVII 
ae 10 wherein it is, inter alia, provid- 


“In all cases, the application shal? 
be accompanied by a duly certified copy 
of the decree.” : 
By the said Rule 10 of Chapter XVII of- 
the Original Side Rules, the form of 
the application for execution of the 
decree has been prescribed and the 
application is required to be made in 
accordance with the said form, It has 
been decided in various cases that unless 
the execution application shall be ac- 
companied by a certified. a of the 
decree then the same would be dismiss- 
ed in limine. Accordingly, it a argued 
by Mr. Mullick that this time has got to 
be excluded in computing the period 12 
years as provided under Article 136 of 
the Limitation Act of 1963 otherwise 
there will be lack of uniformity in res- 
pect of the said period of 12 years in 
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such applications for execution in dif- 
ferent High Courts or between different 
Courts in the samé High Court, 


10. Tt is difficult to appreciate 
Mr. Mullick's argument. It is true, that 
whatever the reason might be, in this 
case the certified copy has been issued 
long after the requisition was given for 
drawing up the decree. But these rules 
have been framed relating to the forma- 
lities to be 
applications and are matters relating to 
the procedure to be followed. Had the 
intention of the legislature been such 
that the time to obtain. the certified 
copy should be excluded then that 
would have found expression in the 
sections of the Limitation Act. 


il. In any event, the time taken 
for obtaining the certified copy of the 
decree is not uniformly . the same and 
normally the Court will not take such 
long time as has been taken in this case. 
There>may be cases where in case of 
urgency the certified copy can be ob- 
tained at the earliest possible time and 
soon after the decree is passed say with- 
in two or three days. To put up such 
a plea that the department concerned 
must take considerable time to make the 
certified copy available has no basis. In 
any event, when the legislature granted 
such a long time as 12 years the legis- 
lature must have taken into considera- 
tion the fact that the decree holder 
might take some reasonable time to ob- 
tain the certified of the decree and such 
time would be deemed to be included 
within the period of 12 years. In my 
lopinion Chap. XVII R. 10 ofthe Original 
iSide Rules come into play actually at 
the time of executing the decree through 
an execution application before the Ori- 
ginal Side of this Court and not before 
that although the decree might be en- 
forceable on the day it is passed. That, 
in my opinion, is the distinction between 
the said two expressions viz., “to exe- 
” and “to enforce”. Accordingly 
Chapter XVI: Rule 10’ cannot stand in 
the way of the language used in the 
third column of Article 136 of the Limi- 
tation Act of 1963. 


12. Mr. Mullick next argues that 
the delay caused by the Court in supply- 
ing the certified copy of the decree and 
the default committed thereby should 
not visit the decree holder and referred 
to the case of Midnapore. Zemindary 
Co. Ltd. v. Naba Kumar Singh Dudhoria, 
AIR 1950 Cal 298 and to the case of 
Bharat Chandra Bera v. Rajendra Nath 
Ghose, AIR 1961 Cal 155. In my opinion, 
the principles referred’ to in the above 
cases cannot be applied to the facts of 
the case before me inasmuch as in 
supplying the certified copy of -the 
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decree and in taking some time 
for it, the Court through its depart- 
ment does not commit any default or 
laches so as to create prejudice to the 
decree holder. Experience shows that 
mostly due to the laches on behalf of 
the parties that time is taken more than 
what it should be taken by the depart- 
ment, ` Otherwise if things proceed nor- 
mally the Court or its department can- 
not take much time in supplying the 
certified copy of the decree. 

13. My attention has been drawn 
to the case of Lala Baijnath Prosad v. 
Nurisingdas Guzrati, AIR 1958 Cal 1, 
where the Division Bench of: this Court 
considered the meaning of the expres- 
sion: “A person’s right to enforce the 
decree” under Art, 183 of the Limitation 
Act of 1908. There alsoa point was taken 
that the time to take that the certified 
copy of the decree as required by Ch 
XVII Rule 10 of the Original Side Rules 
of the High Court should’ be excluded. 
In rejecting the said contention, it was 


‘observed by the Bench that. where the 


language of the’ decree was such that 
it was immediately executable the start- 
ing point of limitation under Article 183 
would be. the date of passing of the 
decree and not when the certified copy 
of the decree as required by Chap, XVI 
of Rule 10 of the Original Side Rules 
of the High Court would be obtained. 

14, In the case of Jagannath: 
Jugal Kishore v. Chimanlal Chowdhuri, 
AIR 1949 Cal 113 the expression “to 
execute” a decree under Article 182 of 
the Limitation Act of 1908. 

15. In my opinion Article 136 of 
the Limitation Act , of 1963 has set a 
new deadline beyond which no applica- 
tion for execution of the decree can be 
made. The period of 12 years is long 
‘enough to execute a decree when. it is 
enforceable. and.the intention of the 
legislature is quite apparent from the 
language used’ therein that the time to 
make the execution application is 12 
years from the time when the decree or 
order becomes enforceable. 

16. In that view of the matter, 
the application for execution must be 
dismissed with cost and I make an order 
accordingly. 

- 17. . Certified for counsel, 

Application dismissed, 
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Constitution of India, Article 14 — 
Order fixing- employees; similarly cir- 
cumstanced and enjoying similar scales 
of pay, in different scales of pay is dis- 
criminatory “and violative of Art. 14. 

(Para 14) 


Cases . Referred: - Chronological -Paras - 


(1969) 1969 Lab IC 1265 = 1969 
Serv LR .210 (Delhi), Union of 
India v. Shanti Swaroop 12 
(1962) AIR 1962 SC 1139 (V 49)= 


44 ITR 532, Kishori Mohanlal Z 

Bakshi v. Union of India 13 
Ghosh, for Petitioner. 
ORDER :— This application has 


been made by the petitioner who is a 
cashier in the office of the respondent 
No. 2, Director of Industries, Govern- 
ment of West Bengal, inter alia, for the 
issue of a Writ in the nature of manda- 
mus commanding the respondents Nos. 1 
to 3 to withdraw or cancel the orders 
dt, June 16/20 and July 27, 1970 and re- 
frain from giving any effect thereto and 
for commanding them to act according to 
law, inter alia, in fixing or revising the 
pay-scale and grade of the petitioner; and 
also for a Writ in the nature of manda- 
mus commanding the respondents 1 to 3 
to place and fix’ the petitioner in the 
grade or scale of pay of Rs. 300-450 or 
Rs. 250-400 as setforth in- the annexures 
‘K’ and ‘M’ to the petition, This applica- 
tion also seeks for the issue of a writ in 
the nature of Certioraril for quashing the 
appointment of the respondent No, 4 to 
the post of the cashier in the grade or 
scale of pay of Rs, 250-400/- under the 
respondent No. 8 in. supersession of the 
petitioner. ; - è 


2. On or about November 30, 
1948, the petitioner after completing the 
probationary period of 2 years was con- 
firmed in the post of cashier in the 
office of the respondent No, 2 in the 
scale of Rs. 80-5-105,, In or about 1958 
the petitioner’s grade was enhanced to 
Rs. 105-5-210/-. The said grade was en- 
hanced to Rs, 200-5-250 on March i, 
1959. í 


3. On December 12, 1960 the 
petitioner was- charged with havin 
misappropriated a cheque for Rs. 3388/- 
and was suspended on that ground. The 
petitioner was prosecuted on the afore- 
said crimi charge before the Chief 
Presidency Magistrate, Calcutta and was 
28, 1961, The 
petitioner was not allowed to join his 
duties thereafter. Departmental pro- 
ceedings on the basis of the aforesaid 
charge was commenced against the peti- 
tioner on or about August 18, 1962. As 
a result of the said departmental pro- 
ceedings the petitioner: was dismissed 
from his service as such cashier on or 
about January 26, 1963. On or about 
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September _ 7, 1964, the. petitioner insti- ` 
tuted a suit being suit No. 1676 of 1964 
in this Court against, inter alia, the 
State of West Bengal inter alia, for a 
declaration that he continued to be in 
the employ of the State of West Bengal, 


4. By judgment and decree pass- 
ed in the said suit. on` March 21. 1967, 
the petitioner was directed to be re- 
instated to the substantive post held by 
him with backlog of all his claims for 
salaries and other emoluments. On or 
about July 22, 1967 the petitioner was 
reinstated to the former substantive post ` 
held by him in the office of the respon- 
dent No, 2 In the meantime, with effect 
from April 1, 1961 or from the date of 
option to be exercised by an employee 
as contemplated in the said Rules West 
Bengal: Services (Revision of Pay and 
Allowance) Rules, 1961 came into force. _ 
The said Rules .revised the previous 
scales of pay of employees in the diffe- 
rent categories under the State of West 
Bengal’ i i 

5. Prior to April 1, 1961, the 
petitioner was holding the substantive 
permanent post of cashier in the office 
of the respondent No. 2 and was in the 
grade of Rs. 200-5-250: By a letter 
dated July 27, 1967 the Deputy Director 
of Industries (Administration) asked the 
petitioner as to whether. he would exer- 
cise - his option under the said West 
Bengal Services’ (Revision of Pay and 
Allowance) Rules, 1961. The petitioner 
exercised his option under protest and 
was fixed in the revised scale of pay. 
Rs. 200-300, The petitioner times with- 
out number, requested the respondent 
Nos. 1 to 3 to fix him in the grade of 
either Rs. 300-20-400-25-450 or Rs, 250- 
15-400, the scales- of pay allowed to all 
other employees of the same grade to 


which the petitioner belonged in the 
same department as well as other 
departments. of the respondent No. 1. 


The petitioner submitted memorandum 
even to the Governor of the State of 
West Bengal. But nothing was done by 
the authorities to redress the grievances 
of the petitioner, By a letter dated 16/ 
20th June, 1970 the Secretary to the 
Department of Commerce and Industries 
informed the petitioner that the pay- 
scale of a particular post should not be 
considered at that stage and advised the 
petitioner to await the recommendations 
of the Pay Commission which had been 
holding deliberations. at that time. By. 
a letter dated June 24, 1970 the peti- 
tioner asked the Director. of Industries 
refixation of his pay as already 
prayed for but was again by a letter 
dated 27th July. 1970 asked to wait until . 
the recommendations of the Pay Com- 
ission, was submitted. 


the 
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ie 6. The . petitioner moved this 

Court in its Constitutional’ writ jurisdic- 
tion on September 
Nisi was issued in the matter, [ 
petitioner challenges the’ Rule fixing 
his revised scale of pay as violative of 
provisions of Article 14 on the 
ground.as follows: 


T. Al employees in his depart-- 


ment like the head clerk as well as in 
other departments who were in the 
same scale-of pay and therefore in the 
same grade have been allotted scales of 
_ pay Rs. 300-450 or Rs. 250-400 but the 
pay of the petitioner has only been 
kept in the scale of Rs, 200-10-300, Thus 
the said rule fixing the said scale for 
the petitioner’ only is discriminatory, 
without any reasonable basis and is 
violative of the provisions of Article 14 
of the Constitution, 

8. Formerly there’ was no .Direc- 
torate of Cottage and Small Scale 
Industries under the ‘Government of 
West Bengal. The Department of Cot- 
tage and Small Scale Industries was a 
part of the Department: of Industries. 
The cashier in the said new Department 
of the respondent No, 3 is entitled to 
the scale of -Rs. 250-400. The said new 
department was made separate and dis- 
tinct in June, 1966 only. 


9, In’ paragraph 35 the petitioner 
has alleged as follows:— 

“35. That your petitioner further 
states and contends that the said Rules 
are also equally bad, illegal, mala fide 
and void inasmuch as by the said Rules 
a clear path of hostile discrimination and/ 
or differentiation between the self-same 
grade and/or scales of pay have been 
opened up under the self-same common 
employer by the instrumentation of. un- 
controlled and unguided discretionary 
` power and/or executive whims and arbi- 

trariness in the matter of application of 
the. said Rules, and fn particular, the 
said Rule XI fi) (b), touching upon the 
‘fixation of revised pay scale 
. structure. As for instance, the said 
items Nos, 1, 9 and 14 can be cited in 
this context. moreover, the said Rules 
are clearly bad, illegal and void because 
of violation of the provisions of Art. 14 
of the Constitution of India Inasmuch as 
în the self same grades and/or scales of 
pay 5 different classes have been set up 
and created by the selfsame . employer 
eg., items Nos. 1, 9 and 14. the enclosure 
to the said annexure “I” and.2 Classes 
of Head Clerks, all of which were 
enjoying and posted in the self-same 
eae and/or scales of pay, similarly 
Ett petitioner, as on the 3lst March, 

1 ” 

10. It appears. from Annexure 
-I to the petition filed herein that all 
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persons in the employ In different de- 
partments or - offices of the State. of 
West Bengal who were in the pay scale 
of Rs, 200-5-250 before reyision have 
been allotted and placed in the revised . 
pay scale of Rs. 250-15-400 without any 
exception save and except the petitioner 
in the instant case. The petitioner has 
stated in his. petition . that all the said 
employees were and are placed in simi- 
lar circumstances. The State has not 
filed any affidavit in opposition to the 
petition even within the extended periods 
of time which were successively granted 
by this Court, Only on the last day of 
the hearing viz., on lith June 1971 Mr. 


- Chakraborty appearing on behalf of the 


State wanted to file an affidavit in oppo- 
sition. Before that date this matter was 
part-heard once before me on 21st April, 
1971. Even then the State did not want 
to file any affidavit. In that view of 
the matter I refused to grant any fur- 
ther indulgence to the State and refused 
to. admit the affidavit sought to be filed 
by the State. 


; - Thus there is no denial to 
the. facts stated in the petition. In 
particular there is no denial of the fact 
as stated in the petition that the peti- 
tioner and all other employees .belong- 
ing to the grade of Rs, 200-5-300 and 
Rs. 200-10-300 prior to April 1961 were 
placed in similar circumstances and had 
no difference in between them. It is 
true that the State has the power of 

classifying persons for legitimate pur- 


‘poses and on reasonable basis, But here 


there does not seem to me that any 
such differentiation exists in between 
the employees mentioned above enjoy- 
ing the scales of pay of Rs, 200-5-300 or 
Rs. 200-10-300 formerly, 


12. Mr, Ghosh appearing on 
behalf ofthe petitioner cited the decision 
of the Delhi High Court in Union of 
India v. Shanti - Swaroop, 1969 Lab IC 
1265 (1267) (Delhi). But the said case 
seems to have decided that Number 
Takers employed ‘by the Railways in 
its different Divisions were given a 
scale which was better than one given 
to the Number Takers employed in the 
Delhi Division of the Railways. The 
Number Takers in ‘the Delhi Divison of 
the Railways became entitled to the 
revised pay scale from Ist January 1947 
or 16th August 1947 as per option exer- 
cised by them under Rule 6 of the 
Railways -Services (Revision of Pay) 
Rules 1947. The said Rules were fram- 
ed under Section 241 (2) of the Govern- 
ment of India Act, 1935 and were of 
statutory character. The same were 
preserved by Article 313 of the Consti- 
tution as the law of he land and appli- 
cable to the employees governed by | 
them, The benefits of the 


.. conferred 
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scale under the said statutory Rules 
were sought to be denied to the Number 
Takers of the Delhi Division. The denial 
of the benefits of the said revised scale 
of pay was held to be discriminatory in 
, the case of the Number Takers of the 
* Delhi: Division of the Railways and 
struck down. It should be noted that 
dn the said case the rights and benefits 


the aforesaid Statutory Rules framed 
under Section 241 (2) of the Govern- 
ment of India Act, 1935 were enforced. 
In the instant case, also it appears that 
the applicant has been treated different- 
fy from other employees similarly cir- 
cumstanced without any reasonable basis. 


13. In the case of Kishori Mohan- 
fal Bakshi v. Union of India, AIR 1962 


SC 1139, it was contended on behalf of | 


Class II Income-tax -.Officers that there 
was discrimination in between them and 
Class I Income-tax Officers in regard to 
their respective. scales of pay even 
though both the Class I Income-tax off- 
cers and Class If Income-tax Officers 
had to do and in fact did the same kind 
of work. The said contention was repell- 
ed by the Supreme Court with the 
following observations:— 


“The only other contention raised 
fs that there is discrimination between 
Class I and Class II Officers inasmuch 
as though they do the same kind of 
work their pay scales are different. This 
it is said, violates Article 14 of the Con- 
stitution. If this contention had any 
validity, there could be no incremental 
seales of pay fixed dependent on the 
duration of an Officer’s service. The 
abstract doctrine of equal pay for equal 
work has nothing to do with Art. 14 
The contention that Article 14 of the 


Constitution has been violated, there- 
fore, also fails.” 
14, But that observation, ft 


seems, was based’ really on reference 
to difference in pay scale on the basis 
of difference in duration of service and 
does not, in my opinion, apply to the 
a and ces of the instant 

ease. -In the instant case, the employees 
who were similarly circumstanced and 
enjoying similar scales of pay have been 
allotted and fixed in different scales of 
pay by the aforesaid order. The same 
seems to be discriminatory and violative 
of the principles of Art. 14 of the Con- 
stitution, 


15. The other part of the appli- 
cation which challenges the appointment 
of respondent No. 4 as the cashier of 
respondent No. 3 must fail in my opi- 
nion. The said appointment was made 
in June, 1966, At that time the peti- 
tioner was removed (although held later 
as wrongfully removed) and was not 
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acting as the cashier under respondent 
No. 3. The appointment of. respondent 
No. 4 who was junior to the petitioner 
at that time as cashier of respondent 
No, 3 did not militate against the provi- 
sion of Article 16. The only right of a 
Government employee is to be consider- 
ed for promotion. At the time when 
the respondent No. 4 was appointed as 
the cashier of respondent No. 3, the peti- 
tioner could not be considered for that 
appointment and the appointment of 
the respondent No.4 -was not vitiated for 
not considering the petitioner for that 
appointment at that time. 

16. In the premises, this applica- 
tion must succeed. A writ in the nature 
of mandamus shall issue commanding 
the respondent Nos. 1 to 3 and each of 
them and their servants and agents to 
place and fix the petitioner in the grade 
or scale of pay of Rs. 250-15-400. The 
petitioner shall receive all arrears of 


.pay and other emoluments on the basis 


of that scale with effect from 28th 
September, 1967, The Rule is made 
absolute to the extent as aforesaid. In 
the facts and circumstances of the case 
each party shall pay and bear his costs 
of and incidental to this application. 
Application allowed. 
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Fatechand Mahesri and others, Ap- 
pellants v. State of West Bengal and 
others. Respondents. 


A. F. O. D, No. 953 of 1986, D/- 
17-9-1971. 


(A) West Bengal Estates Acquisi- 


tion Act: (1 of 1954), Ss, 14 (3) 6 — 
Intermediary — Joint Hindu family — 
Mitakshara — Joint family as tenure 


holder in respect of disputed property 
before vesting — Joint family (not each 
coparcener) is an “inte jary” under 
the Act — Joint Hindu family should, 
therefore, be treated as a single indivi- 
dual or a single unit for the purpose of 
retention of land and also for compen- 
sation under the Act — (X-Ref:— Hindu 
Law — Joint family — Partition). F. M. 
A. Nos. 6 and 7 of 1962, D/- 17-1-1969 
(Cal) and F. M. A. No. 604 of 1964, D/- 
20-1-69 (Cal), Foll. (Para 34) 

The position of an execution pur- 
chaser cannot be equated with that of 
a coparcener after vesting of the co- 
parcenary property. (1879) 6 Ind App 
88 (PC) and (1877) 4- Ind App 247 (PC) 
and AIR 1953 SC 487, Ref. (Para 21). 

The property in the hands of the 
Government Temains to be coparcenary 
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property, but in another form, that is, 
in the form of money, (Para 22) 
The vesting of coparcenary property 
under the West Bengal Estates Acquisl- 
tion Act cannot be regarded as effecting 
a partition of the coparcenary. 
. (Para 29) 
A joint Hindu family governed by 
the Mitakshara School of Hindu law is 
a ‘person’ under the definition of the 
term as given in Section 3 (42) of the 
General Clauses Act and a single co- 
parcener out of the body of coparceners 


constituting the coparcenary cannot be 
held to be a person or a co-sharer 
tenant. (Para 30) 


Under Section 6 of the Act, no pro- 
vision has been made for retention of 
land by the coparceners governed by 
the mitakshara School of Hndu law, 
This points to the intention of the legis- 
lature that the legislature did not 
intend to treat each coparcener as an 
intermediary under the Act. Sub-sec- 
tion (3) of Section 14 clearly indicates 
that the intermediary for assessment of 
compensation must have a share in any 
estate or interest so that he may be 
treated separately for assessment of 
compensation. The share referred to in 
sub-section (3) means a defined share; 
as the coparcener cannot be said to have 
a defined share in the coparcenary pro- 
perty, he cannot be treated separately 
for the purpose of assessment of com-« 
pensation under sub-section (3) of S. 14. 

(Para 31) 

(B) Hindu Law — Joint family -— 
Mitakshara — Partition. 

Partition is a severance of joint 
status and all that is necessary to con- 
stitute partition is a definite and un- 
equivocal indication of the intention of 
a member of a joint family to separate 
himself from the family and enjoy his 
share in severality. But this intention 


has to be communicated to. the other 
members of the family. AIR 1964 SC- 
136, Ref. (Para 15) 


Cases Referred: Chronological Paras 
(1969) F. M. A. No, 604 of 1964, D/- 

i 1-1969 (Cal), Subhkaran Dugar 

State of West Bengal 17 

(1969) F. M. A. Nos. 6 and 7 of 

1962, D/- 17-1-69 (Cal), Biswanath 

Misra v. Asstt. Settlement Officer 17 
(1964) AIR 1964 SC 136 (V 51) = 

1964-2 SCR 933, Raghavamma 

v. Chenchamma 15 
(1953) AIR 1953 SC 487 (V 40) = 

1954 SCR 177, Sidheswar Mukher- 

jee v. Bhubneshwar Prasad 
(1879) 6 Ind App 88 = ILR 5 Cal 

148 (PC). Suraj Bunsi Koer v. 

Sheo Proshad Singh 18, 19 
(1877) 4 Ind App 247 = ILR 3 Cal 

198 (PC), Deendyal Lal y, Jugdeep 

Narain Singh 


‘joint family properties 


AIK 


P. K. Roy and Nihar Ranjan 
Mujumdar, for Appellants; Hemendra 
Chandra Sen and B. C. Dutt, for Rese 
pondent No. 1. 

M. M. DUTT, J.:— This appeal is 
at the instance of the plaintiffs and W 
arises out of a suit for declaration of 
title. recovery of possession, permanent 
injunction and other consequential- 
reliefs. The principal question involv- 
ed in this appeal is whether each of the 
coparceners of a Mitakshara Joint Hindu 
family is an intermediary within the 
meaning of the West Bengal Estates 
Acquisition Act, 1953, 

2. The plaintiff No. 1 Fatechand 
Mahesri is the father of the plaintiffs 2, 
3 and 4. The plaintiffs Nos. 5 to 10 
are the grandsons of the plaintiff No, 1 
Fatchand. Plantiffs Nos. 5 and 6 are the 
sons of the plaintiff No. 2 Sitaram, - 
plaintiff Nos. 7 to 9 are the sons of 
plaintiff No. 3 Gouri Sarkar and the 
plaintiff No. 10 is the son of the plaim- 
tiff No. 4 i Narayan. 

3. The case of the plaintiffs was 
that the plaintiffs constituted a joint 
Hindu family governed by the Mita- 
kshara School of Hindu Law. Fatechand 
Mahesri was the Karta of the said joint 
family. The properties described im 
Schedule ‘A’ of the plaint were the 
acquired with 
the ancestral funds. It was alleged 
that the joint status of Fatechand and 


his three sons, namely, the plaintiffs 
Nos, 2, 3 and 4 was severed on and from 
April 10, 1946. In view of the said 


severance each of the plaintiffs Nos, I 
to 4 became entitled to 1/4th share in 
the schedule ‘A’ properties. Each of the 
plaintiffs Nos. 1 to 4. however, const? 
tuted separate joint family with his 
sons and continued to live jointly for 
some time, It was alleged that on 
April 1, 1955, the sons of Fatechand 
declared their intention to sever their 
joint status with their respective sons. 


There was, therefore, complete severs 

ance in status of the members of the 

joint family constituted by the. plain- 
S. 


4. After the West Bengal Estates 
Acquisition Act came into force the 
names of the plaintiffs were not record 
ed in the Revisional Record of Rights, 
according to their respective shares. 
Instead, the name of Fatechand Mahesri 
was recorded in respect. of all the pro- 
perties, The plaintiffs submitted returns 
in Form ‘B’ retaining the khas lands in 
their respective shares as mentioned in 
schedule ‘B’ to the plaint. The plain- 
tiffs were about to retain the khas lands 
mentioned in ‘B’ schedule to the plaint 
in terms of the order dated October, 
1959 of the Revenue Officer passed in 
a proceeding under Section 44 (2a) of 
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the Act. The Revenue Officer also direct- 
ed opening of khandakhatians in the 
names of the plaintiffs in respect of the 
*B’ schedule lands but the Government 
did not give effect to the order of the 


Revenue Officer. 


5. The plaintiffs claimed that 
each of the plaintifis was an intermedi- 
ary and each of them was entitled to 
get compensation in respect of the lands 
of ‘A’ schedule and that each of them 
was entitled to retain khas possession of 
the lands described in schedule ‘B. 


6. The plaintiffs have claimed 
recovery of khas possession of the ‘B’ 
schedule lands as the State Government 
took possession of the said lands and 
granted licences to different persons. By 
an application for amendment the plain- 
tiffs got the plaint amended by adding 
227 persons as defendants in the suit. 
They were alleged to be the licensees of 
the State Government in respect of ‘B’ 
schedule lands, 


7. The plaintiffs accordingly 
prayed for declaration of their title to 
the extent of their respective shares in 
respect of the lands in suit, a further 
declaration that the plaintiffs were 
Intermediaries and were entitled to 
retain the ‘B’ schedule lands separately 
according to their claim and title to 
those lands as raiyats under the State 
of West Bengal, recovery of khas pos- 
session of the ‘B’ schedule lands and 
permanent injunction restraining the 
State of West Bengal from settling the 
lands of ‘B’ schedule to any other per- 
sons. 


%. The suit was contested by the 
State of West Bengal. It was alleged 
that the lands mentioned in schedule ‘A’ 
were held and possessed by the plain- 
tiff No. 1 and the plaintiff No. 2 as their 
personal properties and treated as such 
by them at all material times, that the 
other plaintiffs never had any right, 
title or interest in the land in suit and 
that they never claimed any interest 
therein before the lands were acquired 
by the Government as surplus land of 
the plaintiffs Nos. 1 and 2. It was denied 
that there was severance in the joint 
status of the plaintiffs on April 10, 1946, 
between the plaintiffs Nos, 1 to 4 or 
that there was any severance between 
the plaintiffs Nos. 2, 3 and 4 and their 
respective sons on April 1, 1955 as alleged 
in the plaint. It appears from the 
written statement of the defendant 
No. 1, the State of West Bengal that 
according to the defendant No. 1 the 
properties in suit belonged to the plain- 
tiffs Nos. 1 and 2 and not to the joint 
Hindu family as claimed in the plaint. 
The defendant No. 1 denied any right 
of the plaintiffs Nos. 3 to 10 in the pro- 
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perties in suit and alleged that the 
plaintiffs Nos. 1 and 2 were allowed to 
retain land in accordance with the cei- 
ling prescribed by the Act and that the 
rest of the land having vested in the 
State, the State took possession of the 
same. The defendant No. 1 denied the 
plaintiffs’ claim for recovery of posses- 
sion: of the ‘B’ schedule land. 


9. The defendant No. 1 filed an 
additional written statement. In the 
additional written statement it has been 
alleged that so long as the coparcenary 
exists, the coparcenary should be treat- 
ed as one single intermediary for the 
purpose of retention of land  irrespec- 
tive of the number of members who 
may constitute the coparcenary. 


10. The learned Subordinate 
Judge came to the findings that the suit 
properties standing in the name of the 
plaintiff No. 1 Fatechand, though original- 
ly might have been acquired as his 
separate properties yet those did subse- 
quently lose that character and became 
the properties of the joint Hindu family 
by virtue of waiver of that separate 
right of the plaintiff No. 1. Therefore, 
the finding of the learned Subordinate 
Judge is that the suit properties were 
the coparcenary properties of the joint 
Hindu family consisting of the plaintiffs. 
The learned Subordinate Judge dis- 
believed the case of the plaintiffs that 
there was severance of the joint status 
or that the coparcenary came to an end 
either on April 10, 1946 or on April 1, 
1955 as alleged by the plairftiffs. On 
the question whether each of the co- 
parceners was an intermediary or not, 
the learned Subordinate Judge was of 
the view that the joint Hindu family 
should be treated as one unit for the 
purpose of retention of lands under Sec- 
ton 6 (1) or for the purpose of compen- 
sation in respect of the vested lands, 
under the Act, In that view of the 
matter, the learned Subordinate Judge 
dismissed the plaintiffs’ suit. Hence this 
appeal by the plaintiffs. 


11. Although the plaintiffs’ case 
was that there had been severance of 
joint status between Fatechand Mahesri 
and his sons on April 10, 1946, and 
thereafter between the sons of Fatchand 
and their respective sons on April 1, 
1955, Mr. Roy, learned Advocate anpear- 
ing on behalf of the appellants submit- 
ted before us that on the materials on 
record it would be difficult to support 
the case of severance that was alleged 


to have taken place on April 1, 1955 
between the sons and grandsons of 
Fatchand, He, however pressed the 


alleged partition that took place be- 
tween Fatechand and his sons, the plain- 
tiffs Nos, 2, 3 and 4, 
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12. It is well established rule of 
law that according to true notion of an 
undivided Mitakshara family, no indivi- 
dual member of that 
remains undivided, can predicate of the 
joint property that he — that particular 
member — has a certain definite share, 
one-third or one-fourth. Partition accord- 
ing to that law, consists in a -numerical 
division of the property; in other. words, 
it consists in defining the shares of the 
coparceners in the joint property; an 
actual division of the property by metes 
and bounds is not necessary. Once the 
shares are defined, whether by an 
agreement between the parties or other- 
wise, the partition is complete. After’ the 
shares are so defined., the parties may. 


divide the property by metes and 
bounds, or they may continue to live 
together and enjoy the property in 


common as before. But whether they 
do the one or the other, it affects only 


the mode of enjoyment, but not the 
tenure of the property, The property 
ceases to be joint immediately the 


shares are defined, and thenceforth the 
parties. hold the property as tenants-~in- 
common (See Mulla’s Hindu Law, 13th 
Edition, Article . 322 page 372). l 


13. In support of his contention 
Mr. Roy relied upon certain assessment 
orders passed by the Agriculture In- 
come Tax Officer. These assessment 
orders are Exhibits 8 to 8 (c) and they 
relate to the assessment years 1944-45 
to 1947-48. In all ‘these assessment 
orders Fatechand Mahesri has been 
mentioned as the assessee, In column 
No. 6 under the item “share, partners/ 
members with the ‘names and ‘the 
shares” the names of Fatechand Mahe- 
sri and his three sons are mentioned 
and each one has been shown as having 
four annas share. In column No. 9 of 
the assessment order (Exhibit 8 it ap- 
pears that the Agricultural Income-tax 
Officer accepted the contention of the 
assessee that the status of the assessee 
was that of a firm. From these entries 
in the assessment orders Mr. Roy con- 
tended that there was’ severance of the 
joint status between Fatechand Mahesri 
and his sons even in the year 1944. In 
any event, it was submitted that it was 
a clear intention on their part to sepa- 
rate inasmuch as they specified their 
shares in the joint property in the Agri- 
cultural Income Tax assessment pro- 
ceedings. Attractive though the conten- 
tion is, we regret that we are unable 
to accept the same. The plaintiffs have 
not filed the returns of their agricultural 
income for the assessment years in res- 
pect of which the assessment orders were 
passed, The plaintifis have not also filed the 
Rokar Book for the relevant year in which 
severance of the joint status or partition 


family, whilst it- 
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was alleged to have taken place and also 
the Roker Books of the subsequent years 
showing recording of separate shares in 
the names of Fatechand Mehesri and 
his sons: None of the plaintiffs examin- 
ed himself and no explanation was given 
why none of them was examined. On 
behalf of the plaintiffs one Chhaganlal 
Mahesri, the nephew of Fatechand was 
only examined. Chhaganlal stated in his 
evidence that the partition took place on 
April 10, 1946, between Fatechand and 
his three sons and he averred that in the 
Roker of all subsequent years the names 
of the said four persons were noted sepa- 
rately till. 1956. As aforesaid, no such 
Roker was filed and no explanation has 
been given by Chhanganlal for the non= 
filing of any such Roker Books. Further, 

Chhaganlal stated that there was no 
separation of shares before April 10, 
1946. In the plaint also the plaintiffs" 
case was that there was separation be- 
tween Fatechand and his sons on April 
10. 1946. but if the assessment orders are 
accepted to be evidence of separation 
then it must be held that separation be- 
tween Fatechand and his sons had taken 
place at least in 1944. -` 


14. The assessment orders do not 
contain the description of properties in 
respect of which the agricultural income 
was assessed on Fatechand and his three 
sons. It may be that the joint family had 
no other property excepting the. proper+ 
ties in suit. But from that alone it can- 
not be inferred that the assessment orders 
relate to the properties in suit as con- 
tended by Mr. Roy. In the absence of 
any evidence on that point, it is very 
difficult to rely on the evidence of 
Chhaganlal about the partition alleged to 
have taken place on April 10. 1946, for, 

in the year 1959 Chhaganlal swore an 
affidavit in the writ petition before this 
Court on behalf of the plaintiffs wherein 
it was alleged that the plaintiffs were 
members of a joint Hindu family governa 
fo by the Mitakshara School of the Hindu 


15. Partition is a severance of joint 
status and all that is necessary to con- 
stitute partition is a definite and unequi- 
vocal indication. of the intention of a 
member of a joint family to separate him- 
self from the family and enjoy his share 
in severality. But this intention has to 
be communicated to the other members 
of the family. In Raghavamma v, Chen- 
chamma, AIR 1964 SC 136, the Supreme 
Court has held that there should be an 
intention, indication or representation of 
such intention and that what form that 
manifestation should take would depend 
upon the circumstances of each case. The 
only documentary evidence on which the 
plaintiffs rely in support of their case 
that there had been a partition between 
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Fatechand and his sons, is the assessment 
orders. There is no evidence on record 
to show who filed the returns. Jt may be 
that Fatechand Mahesri whose name ap- 
pears in all these assessment orders as the 
assessee filed the returns without the 


knowledge of his sons. He was the Karta | 


of the joint family and it can very well 
be presumed that he filed the returns of 
agricultural income. There is no evidence 
that his sons were aware of the filing of 
these. returns wherein the shares of Fate- 
chand and his sons were mentioned as 
four annas each. As already stated, 
the Roker Books’ showing the shares of 
Fatechand and his sons have not been 
filled. Merely because in the assessment 
orders the shares of Fatechand and his 
sons were shown as four annas each, it 
cannot be held that there was a sever- 
ance of joint status of Fatechand and his 
sons in accordance with law. We would, 
therefore, overrule the contention of Mr. 
Roy that there was separation between 
Fatechand and his sons. 

16. The next question is iether 
each of the plaintiffs is an intermediary 
within the meaning of the West Bengal 
Estates Acquisition Act, 1953. The learn- 
ed Subordinate Judge has not accepted 
the contention of the plaintiffs that each 
of the plaintiffs is an intermediary and 
that each one is entitled to retain lands 
as per ceiling prescribed by the Act, Ac- 
cording to the learned Subordinate Judge, 
ff the undivided family of the plaintiffs 
continued its status as such on the date 
of vesting of the estate under the Act, 
then the coparcenary consisting of all the 
members should be considered as a single 
individual and entitled to retain land up 
to the prescribed ceiling as a single indi- 
- vidual or intermediary within the mean- 
ing of the Act. This view of the learned 
Subordinate Judge has been challenged 
by Mr. Roy. 

17. Mr. Roy drew our attention to 
two unreported Bench decisions of this 
Court in Biswanath Misra v. Asst, Settle- 
ment Officer. F. M. A. Nos. 6 and 7 of 
1962 disposed of on 17-1-1969 (Cal) (A. N. 
Ray and A. N. Sen, JJ.) and in Subhkaran 
Dugar v. State of West Bengal, F. M. A. 
No. 604 of 1964 disposed of on 20-1-1969 
(Cal) (A. N. Ray and Bagchi, JJ.). The 
judgments in both the cases were deliver- 
ed by A. N. Ray, J. (as his Lordship 
then was). In both these cases it has been 
held that a coparcener is not an inter- 
mediary within the meaning of the Act 
and that it is the collective body of indi- 
viduals who constitute the coparcenary is 
regarded as an intermediary. Mr. Roy 
has. however, challenged the propriety of 
these two Bench decisions of this Court. 

18. The first point that was urged 
by Mr. Roy is that partition or no parti- 
tion each coparcener, that is each of the 
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plaintiffs, is an intermediary within the 
meaning of the West Bengal Estate Acqui- 
sition Act. According to him on the date 
of vesting under the Act. the interest of a 
coparcener in the coparcenary property 
becomes certain in the sense, that his 
share becomes defined as in the case of 
severance of jolnt status between the 
coparceners. As soon as the coparcenary 
property goes out of the joint family 
there is-disruption of joint status in res- - 
pect of that property and the share of 
each coparcener becomes defined. In 
support of his contention Mr. Roy re- 
lied upon the decision of the Privy Coun- 
cil in Suraj Bunsi Koer v. Sheo Proshad 
Singh, (1879) 6 Ind App 88 (PC). In that 
case, a suit was instituted by two minor 
sons of one Adit Sahai for setting aside 
a sale of joint ancestral property which 
had been sold in execution of a decree ob- 
tained against their deceased father on 
the ground that the debt was not one for 
which such property should be made lia- 
ble. It was held by the Privy Council 
that the purchaser of undivided property 
sold in execution of a decree during the 
life of the debtor for his separate debt, 
acquires the debtor’s interest in such pro- 
perty with the power of ascertaining and 
realising it by partition According to 
their Lordships the proper decree to be 
passed was an order declaring that, by 
virtue of the execution sale to them, the 

purchasers acquired only the one. undi- 
vided third share in the property with 
such power of ascertaining the extent of 
such third part or share by means of 
partition as Adit Sahai possessed in his 
lifetime. Mr. Roy strongly relied on the 
observation of the Privy Council that the 
purchasers acquired one undivided third 
share in the property. It was contended 
by Mr. Roy that as soon as the share of 
the purchasers was declared, the shares of 
the other coparceners in the property be- 
came defined and that effected a partition 
of the property and severance of the joint - 
status of the coparceners in respect of 
that property. ; 


19. The decision in Suraj Bunshi 


' Koer’s case, (1879) 6 Ind App 88 (PC) is 


based on equitable principle. According 
to the Mitakshara law as administered in 
Bombay and Madras, a coparcener can 
alienate his undivided interest in the 
coparcenary poreptry, but in Bengal and 
United Provinces, a coparcener has no 
such right and the alienation will be in- 
valid unless it is made with the consent 
of all other coparceners. In Suraj Bunshi 
Koer’s case. Sir James Colvile after re- 
ferring to the Mitakshara law as adminis- 


‘tered in Bombay and Madras observed ag 


follows:-——~ 

“There can be little doubt that all 
such alienations whether voluntary or 
compulsary, are inconsistent with the 
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strict theory of = joint and undivided 
Hindu family; and the law as established 
in Madras and Bombay has been one of 
gradual growth, founded upon the equity 
which. a purchaser for value has, to be 
allowed to stand in his vendor’s shoes, 
and to work out his rights by means of a 
partition.” 

20. This equitable principle has 
been incorporated in the Hindu Law for 
` the purpose of safeguarding the interest 


of a purchaser for value of an undivided ' 


share of a coparcener. So far as Bengal 
is concerned Sir James Colvile, after re- 
ferring to an earlier decision of the Privy 
Council in Deendyal Lal v. Jugdeep 
Narain Singh, (1877) 4 Ind App 247 (PC) 
observed that by that decision . 
_ “the Jaw has so far been assimilated 
to that prevailing in Madras and Bombay, 
that it has been ruled that the purchaser 
of undivided property at an execution 
sale during the life of the debtor for.nis 
separate debt, does acquire his share in 
such property with the power of ascer- 
taining and realzing it by a partition.” 
In Sidheshwar v. Bhubneshwar, AIR 
1953 SC 487, Mukherjea, J. observed as 
follows:— 
. “The High Court’ has held that this 
claim of the plaintiff must fail. AN that 
he purchased at the execution sale was 
the undivided interest of the coparceners 
in the joint property. He did not acquire 
title to any defined share in the property 
and was not entitled. to joint possession 
from the date of his purchase. He could 
work out his rights only by a suit for 
partition and his right to possession would 
date from the period when a specific allot- 
ment was made in his favour. In our 
epinion, this is the right view to take 


It is apparent from the above observation 
of the Supreme Court in Sidheshwar’s 
case that the contention of Mr. Roy that 
an attachment of the undivided share of 
a member of a Mitakshara joint family 
during his lifetime operates as a division 
of interest and causes a severance of 
status in respect of the property attached, 
does not find support. 


21. Even, assuming that there is 
such a severance as contended by Mr. 
Roy, we are of the view that the position 
of an execution purchaser cannot be 
equated with that of a coparcener after 
vesting of the coparcenary property. As 
already stated the right of the purchaser 
ts founded on equity. but there is no 
‘question of any equity in favour of a 
coparcener. 


The next point that was argu- 


22. 
ed by Mr. Roy is, that property in the 
hands of the Government as a result of 
vesting, loses the character of coparcenary 
property and consequently, the shares of 


ALE. 


the coparceners. have to be worked out. 
We are unable to accept this contention. 
In our view, the property in the hands 
of the Government remains to be copar- 
cenary property, -but in another form, 
that is. in the form of money. When 
Government takes possession of the copar- 
cenary property as a result of vesting of 
the same under the West Bengal Estates 
AcquiSition Act, the joint family consist- 
ing of the coparceners will be entitled to 
compensation. Thus the property is trans- 
formed into. money as ca to the 
coparcenary.. 

23. Next it was sean by Mr. Roy 
that a Joint Hindu family cannot be re- 
garded as a single individual or.a person 
within the meaning of the word ‘person’ 
in Section 3 (42) of the General Clauses 
Act, 1897. Under Section 3 (42) ‘person’ 
includes a company or-‘association or body 
of individuals whether incorporated or 
not. In the two unreported Bench deci- 
sions of this Court referred to above, it 
has been held that a joint Hindu family 
is a person within the meaning of the de- 
finition of the term in the General Clauses 
Act. 


24. The question whether joint 
Hindu family is a person or not arises in 
this way. In the instant case, the Hindu 
family was a tenure holder in respect of 
the disputed property. Section 2 (i) of 
the West Bengal Estates Acquisition Act, 
1953, defines the term ‘intermediary’ as 
meaning a proprietor, tenure-holder, 
under tenure-holder or any other inter- 
mediary above a raiyat or a non-agricul- 
tural tenant and includes a service tenure- 
holder and, in relation to mines and min-. 
erals, includes a lessee and a sub-lessee, 
The term ‘tenure-holder’ has not been de- 
fined in the Act, but CL (p) of Section 2 
provides that expression used in the Act 
and not otherwise defined having relation 
to the areas to which the Bengal Tenancy 


~ Act, 1855 applies, the same meaning as in 


that Act. In view of CL (p) the defini- 
tion of the term ‘tenure-holder’ as given 
in the Bengal Tenancy Act will apply. 
Under sub-sec, (1) of S. 5 of the Bengal 
Tenancy Act ‘tenure-holder’ means pri- 
marily a person who has acquired from 
a proprietor or from another tenure- 
holder a right to hold land for the pur- 
pose of collecting rents or bringing it 
under cultivation by establishing tenants 
on it, and includes also the successors-in- 
interest of persons who have acquired 
such a right. The question, therefore, is 
whether the joint Hindu family can be 
said to be a ‘person’ within the meaning 
of the Bengal Tenancy Act. There can 
be no doubt that joint Hindu family is a 
body of individuals and prima-facie, the 
definition of the term ‘person’ under the 
General Clauses Act applies to the joint 
Hindu family. It was. however, contend- 
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ed by Mr. Roy that each of the copar- 
ceners should be held to be a person, or 
in other words, each of the copaceners 
should be regarded as a tenure-holder in 
respect of the disputed property. 


25. Sir Dinshanji Mullah in his ` 


Principles of Hindu Law, 13th Edition, 

Page 244, Art. 216 says as follows:— 
“The essence of a coparcenary under 

the Mitakshara law is unity of owner- 


ship. The ownership of the copar- 
cenary property is in the whole 
body of the coparceners. According 


to true notion of an undivided family 
governed by the Mitakshara law, no indi- 
vidual member of that family. whilst it 
remains undivided, can predicate. of the 
joint and undivided property. that he, 
that particular member, has a definite 
share, one-third or one-fourth. His in- 
terest is a fluctuating interest capable of 
being enlarged by deaths in the family, 
and liable to be diminished by births in 
the family. It is only on a partition that 
he becomes entitled to a definite share.” 
26. The title to the coparcenary 
property is one title and that is in the 
whole body of the coparceners. No co- 
parcener can claim individual ownership 
in the coparcenary property. The title 
to the property belongs to the copar- 
cenary consisting of the coparceners. Ex- 
cepting that each coparcener has an un- 
divided interest in the property which is 
also fluctuating, and none of the copar- 
ceners has any definite share in the copar- 
cenary property. It is only when a parti- 
tion takes place that the shares of the 
coparceners become defined and specific. 
So long partition does not take place the 
coparceners jointly own the property. 
27. It was, however, submitted by 
Mr. Roy that a coparcener having an in- 
terest in the coparcenary property, the 
collective body of coparceners constitut- 
ing the coparcenary cannot be said to be 
a ‘person’ within the meaning of the 
General Clauses Act. According to him 
in order to hold that a collective body of 
individuals is a person. none of the indi- 
viduals forming that body should have 
any interest whatever in the property. 
Mr. Roy referred to the case of a school 
committee owning property and submit- 
ted that the unity of title as in the case 
of a coparcenary is not the same unity of 
of title as in the case of the members of 
the school committee. He makes a dis- 
tinction between the two cases, namely, 
in the case of a coparcenary each copar- 
cener has an undivided interest although 
title to the property is in the whole body 
of coparceners, but in the case of the 
members of the school committee no indi- 
vidual member has any interest whatso- 
ever. We are unable to accept the said 
contention based on the analogy referred 
to above. The nature of undivided inter- 
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est of a coparcener in the coparcenary 
property has been clearly stated in the 
above passage quoted from.Mulla’s Hindu 
Law.. There is no authority for the pro- 
position that the definition of the word 
‘person’ in the General Clauses Act will 
have no application when each of the in- 
dividuals forming the body of individuals 
has an undivided interest in the property, 
The members of the school committee: do 
not hold the property for themselves or 
for their own interest. They are entrust- 
ed with the management of the institu- 
tion and its properties. That analogy 
therefore, has no application to the facts 
and circumstances of the case. We are 
also unable to accept the contention of 
Mr. Roy that true unity of title contem- 
plates that none of the individuals form- 
ing the group should have any interest, 
As no coparcener is owner of any specific 
share of the coparcenary property. and 
the title to the property being in the 
whole body of coparceners, we are of the 
view that there is true unity of title, 
When each individual of a body of indi- 
viduals is owner in respect of a specific 
share in the property, there is no ques- 
tion of unity of title, and such a body of 
individuals is not a person within the 
meaning of the definition of the term in 
the General Clauses Act. 


28. Mr. Roy submitted that the 
true test for ascertaining whether the 
joint Hindu family is a person or not 
would depend upon whether the landlord 
can sue all the coparceners jointly for the 
purpose of realising arrears of rent. Ordi- 
narily, the Karta of the joint family looks 
after the affairs of the joint family. The 
Karta represents the joint family. It is 
true that the landlord can sue all the co~ 
parceners instead of suing the Karta for 
the purpose of realisation of arrears of 
rent, but in our view, the test is not that 
as contended by Mr. Roy. There is no 
distinction between the case when a Karta 
is sued as representing the joint family 
and all the coparceners are sued jointly 
by the landlord. The true test is whe- 
ther each coparcener is liable to the land- 
lord for payment of rent in respect of the 
coparcenary property in terms of Sec- 
tion 146-A (1) of the Bengal Tenancy Act 
which. provides that all co-sharer tenants 
in a tenure or holding or their successors- 
in-interest are liable to the landlord 
jointly and severally for the rent payable 
to such landlord on account of the tenure 
or holding. The coparceners are joint 
tenants and not tenants-in-common. The 
landlord is not entitled to sue a copar- 
cener for arrears of rent in respect of the 
coparcenary property. A coparcener is 
not a co-sharer tenant in respect of the 
tenure or holding. In the case of tenants 
each having a definite share in the ten- 
ancy, each is liable to the landlord for 
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payment of rent under Section 146-A (1) 
of the Bengal Tenancy Act, but in the 
‘ease of a joint Hindu family the landlord 
has either to sue the whole body of the 
coparceners or to sue the Karta represent- 
ing the joint family for arrears of rent, 


for, a coparcener not having any specific . 


share is not individually liable. We are, 
therefore. unable to accept the test as 
proposed by Mr. Roy. 

29. Lastly it was contended by 
Mr. Roy that indefiniteness of share of 
the coparceners could not be a criterion 
for vesting. According to him, although 
a coparcener has no definite share till 
partition takes place, he has undou- 
btedly an undefined : share. There is 
uncertainty over a ‘period, but at a 
particular point of time it is certain. It 
was submitted that on the date of vesting 
the share of each coparcener can be 
_ calculated and thus there will be no diff- 

culty in ascertaining the shares of the co- 
parceners. The shares of the coparceners 
become defined only on a partition taking 
place. The vesting of coparcenary pro- 
perty under the West Bengal Estates 
Acquisition Act cannot be regarded as 
effecting a partition of the coparcenary. 
There is, therefore. no' scope for calculat- 
ing or ascertaining the shares of the co- 
parceners on the date ‘of vesting. 
30. In view of the aforesaid dis- 
cussion, we hold that a joint Hindu fami- 
Aly governed by the Mitakshara School of 
Hindu Law is a person under the defini- 
tion of the term ‘person’ as given in Sec- 
tion 3 (42) of the General Clauses Act 
and that a single coparcener out of the 
body of coparceners constituting the co- 
parcenary cannot be held to be a person 
or a co-sharer tenant. A coparcener is 
not an intermediary ‘but it is the joint 
Hindu family constituting the coparcenary 
is the intermediary. The view which we 
. itake, namely, that a coparcener is not an 
intermediary finds support on a reference 
to. some of the provisions of the West 
Bengal Estates Acquisition Act. 

31. Under Section 6 of the West 
Bengal Estates Acquisition Act, provisions 
have been made for rétention of land by 
a corporation or an institution established 
exclusively for a religious or a charitable 
purpose, co-operative societies, companies 
etc.. but no provision has been made 
about the coparceners governed by the 
Mitakshara School of Hindu Law. This 
points to the intention of the legislature 
that the legislature did not intend to 
treat each coparcener as an intermediary 
under the Act. Under sub-section (3) of 
Section 14 of the Act, every intermediary 
who had a share in any estate or interest 
which has vested In the State under Sec- 
tion 5, shall be treated separately for as- 
sessment of compensation. Sub-section (3) 
clearly indicates that the intermediary 


must have a share in any estate or inter- 
est so- that he may be treated separately 
for assessment of compensation. In our 
view. the share referred to in sub-sec~ 
tion (3) means.a defined share. As the 
coparcener cannot be said to have a de- 
fined share in the coparcenary property 
he cannot be treated separately for the 
propose of assessment of compensation 
under sub-section (3), or in other words a 
coparcener cannot be held to be an inter- 


- mediary. . 


32. Sub-section: (1) of S. 7 pro- 
vides that arrears of land revenue. cesses, 
taxes and impositions due from any in- 
termediary in respect of his share in any 
estate which vests in the State under Sec~ 
tion 5 shall, after the date of vesting, con- 
tinue to` be recoverable from the inter- 
mediary under an order of the Collector 
by reduction of the amount of such 
arrears from the money which the inter~ 
mediary is entitled to receive as compen- 
sation under the Act. If it is held that a 
coparcener is an intermediary, it will be 
difficult to give effect to Section 7 (i), for 
the simple reason that the arrears of land 
revenue, cesses, taxes etc., upto the date 
of vesting cannot be said to be due from 
a coparcener but undoubtedly it would be 
due from the joint family. For the same 
reason, the provision of Section 8 which 
deals with recovery by an intermediary of 
arrears of rent due to him from any per- 
son for a period up to the date of vesting, 
cannot also be given effect to. Under 
Section 6 (1) of the Act an intermediary 
is entitled to retain agricultural land in 
his khas possession not exceeding 25 acres 
as may be chosen by him. A coparcener 
cannot claim that he has in his khas pos- 
session any specific property belonging to 
the joint Hindu family. From the above 
provisions; it is clear that a coparcener is 
not an intermediary under the Act. 


33. Mr. Roy, however, pointed out 
that certain difficulties would arise in 
case, it is held that the joint Hindu fami- 
ly is an intermediary. It has been con- 
tended that if the Karta of the Mitakshara 
family refuses to exercise the choice of 
retention of coparcenary property within 
permissible limit by submitting returns in 
Form ‘B’ on behalf of the joint family the 
other coparceners who are not intermedi- 
aries shall not be entitled to exercise 
that choice of retention. Similarly, if the 
Karta dies and the coparceners fail to 
appoint one of them as the Karta, in that 
case also the same difficulty will arise. It 
may be that in certain cases, the copar- 
ceners might be put to certain difficulties 
in the matter of retention of land by the 
joint Hindu family or in the matter of 
compensation, but in our opinion, these 
difficulties taking place on the happening 


of certain events cannot be taken into 
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consideration in ascertaining whether a 
ecoparcener is an intermediary or not, 


34, After giving our best consis 
deration in the matter we are of the view 
that a coparcener is not an: intermediary 
but the collective body of the coparceners 


constituting the joint Hindu family is an. 


intermediary within the meaning of the 
West Bengal Estate Acquisition Act. The 


joint Hindu family should, therefore, be. 


treated as a single individual or a single 
unit for the purpose of retention of land 
and also for compensation under the Act. 

35. In the result, the judgment 
and decree of the learned Subordinate 
Judge are affirmed and the appeal is dis- 
missed. But in the peculiar facts and 
circumstances of the case involving sub- 
stantial points of law. we do not make 
any order as to costs in this appeal. 


ARUN K. MUKHERJEA, J.:. 
Appeal dismissed, 
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SALIL KUMAR DATTA, J.:— This 
Rule is directed against an Order No. 87 
dated 11-2-1971 passed by the learned 
Subordinate Judge, Fourth Court Alipore 
dismissing the application of the peti- 
tioner defendant No. 2 dated 29-11-1969. 
The facts of the case are as follows:— 

The plaintiff, Union of India insti- 
tuted a suit on 21-7-1964 being title suit 
No. 68 of 1964, renumbered Title Suit 
No. 78 of 1968 on the allegation that the 
defendant No. 1 Sk. Munna Mia, a busi- 
nessman, was found liable on account of 
income-tax for over Rs. 3.26 lakhs for the 
assessment years 1946-1947 to 1949-1950. 
On account of non-payment, four certi- 
ficate cases were initiated and during the 
pendency of the certificate proceedings, 
the defendant No. 1, to defraud the Gov- 
ernment of its said dues, transferred by 
several documents various immoveable 
properties to a private company, the de- 
fendant No. 2, the petitioner before us. 
his family 
members, the consideration of the trans- 
fers being shares in the said company 
gifted by the defendant No. 1 to them. 
The plaintiff accordingly prayed for 
declaration that the said documents 
mentioned in the plaint were sham, frau- 
dulent, benami and ineffective in law and 
the properties therein were liable to be 
sold in execution of the certificates. 

2-3. The defendant No. 2 on ser- 
vice of summons entered appearance and 
filed its written statement denying that > 
the transfers were sham, fraudulent, 
benami and ineffective in law. It was 
stated that the transfers were legal, valid 
and for consideration and the properties 
so transferred were not liable to be sold 
in execution of the certificates. 

4, In spite of several attempts, 
summons of the sult could not be served 
on the- defendant No. 1 but curiously 
enough the suit was placed on board for 
peremptory hearing and was ultimately 
fixed on 1-11-1968 for hearing. On the 
preceding day ie. on 31-10-1968 the de- 
fendant No. 2 by a petition informed the 


court that the defendant No. 1 died on 
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17-12-1967 and accordingly adjournment 
of hearing of the suit was prayed for. 


5. Copy of this application was 


served on the plaintiff on 8-11-1968 and 


the plaintiff on the same day filed an ap- 
plication asking for direction on the de- 
fendant No. 2 to disclose the names of the 
heirs of the defendant No. 1 so that it 
could submit such names of the heirs for 
their substitution. By order dated 24-2- 
1969, the court directed the defendant 
No. 2 to disclose the names of the heirs. 
On 7-3-1969 the defendant No. 2 filed the 
petition for keeping in abeyance the said 
order and also for recording a formal 
order of abatement. On the said peti- 
tion, on 3-4-1969. the. court passed the 
following order:— 

“As the defendant No. 1 has died on 
_ 17-12-1967, the suit do abate............ 

6.- On 3-4-1969, the plaintiff filed 
a petition under Order 22, Rules 4 and 9 
and Section 151 of the Code of Civil Pro- 
cedure, in continuation of its earlier peti- 
tion, for setting aside abatement and for 
substitution of one Sk, Abbasuddin, a son 
of Defendant No. 1, the only heir the 
plaintiff stated it could find out after dili- 
gent enquiry. as the defendant No. 2 did 
not supply any names. On 30-4-1969, a 
similar application for substitution of Sk. 
Abbasuddin was filed by the plaintiff. On 
the said petition, Misc. Case No. 32 of 
1969 was registered. This application was 
opposed by the defendant No. 2 who filed 
a written objection on‘ 28-8-1969. It was 
contended therein that.the suit could not 
proceed without the heirs of defendant 
No. 1. so that in absence of his substitu- 
tion the suit abated as a whole. The legal 
effect was, it was contended, the abate- 
ment of the suit against the defendant 
No. 1 and the dismissal of suit against 
the defendant No. 2. On 29-11-1969, the 
defendant No. 2 filed another petition 
stating again that the legal effect of order 
dated 3-4-1969 was that the suit abated 
against the defendant No. 1 and was dis- 
missed against the defendant No. 2. It 
accordingly prayed for‘an order directing 
that the suit stood dismissed against the 
defendant No. 2 with effect from 3-4- 
1969. 


Ta The Misc. Case was heard on 
evidence when the plaintiff produced one 
witness in support of its case. After hear- 
ing the parties the Court by order dated 
20-2-1970 held that the plaintiff was pre- 
vented by sufficient cause from making a 
prayer for substitution in time. The 
Misc. Case was allowed on contest and the 
abatement as against defendant No. 1 was 
set aside. The court directed the plaintiff 
to take step for substitution of the de- 
fendant No. 1 overlooking that the plain- 
tiff had earlier prayed for substitution of 
Sk. Abbasuddin on earlier occasions as 
stated above, The plaintiff thereafter 
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filed an application on 6-3-1970. for a dir- 
ection on the defendant No. 2 to disclose 
the names of the heirs of the deceased de- 
fendant No. 1 and also praying for sub=- 
stitution of Sk. Abbasuddin traced so far 
as his heir. .On 18-11-1970 the defendant 
No. 2 filed an application praying for 
postponement of direction on it for dis- 
closing the names of the heirs of the 
deceased defendant No. 1 before its peti< 
„tion of 29-11-1969 was disposed of. 

8. By Order No. 87 dated 11-2- 
1971, the Court rejected the said applica- 
tion and it was observed inter alia: 


ATTE if within time allowed by, 
law no application is made under sub- 
rule (Rule 4), the suit shall abate against 
the deceased defendant. In absence of 
the defendant No. 1, the suit could not? 
proceed at al. Hence the entire suit 
abated. It-cannot be said that the order of 
abatement should be treated as an order 
of dismissal as against the defendant 
No. 2. In this suit the plaintiff challenges 
the transfers made by the defendant 
No. 1 in favour of defendant No. 2. There 
has been an allegation of fraud. I am un- 
able to hold that in absence of legal repre+ 
sentative of defendant No. 1 the suit can 
proceed against the defendant No. 2. It 
should be presumed that the order of ab- 
atement as against the defendant No. 3 
was as a matter of fact an order of abate- 
“ment against the defendant No. 2. The 
plaintiff's right to proceed with the suit 
as against the defendant No. 2 was sus 
pended till the abatement was set aside, 
As soon as the abatement has been set 
aside the plaintiff has right to proceed 
with the suit against the legal representa- 
tives of the defendant No. 1 and 
against the defendant No. 2. In these cir- 
cumstances the petition of the defendant 


No, 2.is without any substance. Ordered 
that the petition of the defendant 
No. 2 dated 29-11-1969 be dismissed 


on contest with cost, The defendant No. 2 
is directed to disclose the names of the 
heirs of deceased defendant No. 1 by 6-3- 
1971. Sk. Abbasuddin as mentioned in 
the plaintiffs application dated 6-3-1970 
be substituted in place of the deceased 
defendant No. 1. Amend the plaint and 
Tegister .......ccsesees a 


The present rule, as we have already. 
stated, is against this order. 

9. Mr. Manindra Nath Ghosh, the 
learned Advocate for the petitioner, con- 
tends that the order of 3-4-1969 to the 
effect that “the suit do abate” meant the 
dismissal of the sult against the defend- 
ant No. 2 by reason of the abatement 
thereof against the defendant No. 1, 
Though the words “abatement of the sult? 
have often been loosely used they have 
meant consistently in all judicial deci- 
sions, as in common parlance, a dismissal 
of the suit against the surviving defende 
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ants. Reliance was placed. on the deci- 
sions in Lilawati Bai v. Gangadhar. AIR 
1953 Nag 12 and Ananga Bhushan v. 
Uchhab Sahu, AIR 1955 Orissa 179. On 
the death of a party in either of the cases 
it was held in the facts of the cases that 
ae appeals abated as a whole. The order 

in the present case not having 
been set aside the court erred in holding 
that by setting aside abatement of the 


suit against the defendant No. 1 and sub- | 
stitution of his heir, there was also a res-. 


toration of the suit against the defendant 
No. 2. The order setting aside abatement 
did not, as it could not, set aside the 
order of dismissal of the suit against the 
defendant No. 2 and accordingly the 
court’s direction on the defendant No. 2 
to disclose the names of the heirs of the 


defendant No. 1 was without jurisdiction. ` 


10. ‘ Mr. Balai Lal Pal, the learned 
Advocate for the plaintiff opposite party, 
has disputed the above contention and 
contends that the court on facts found 
that there was sufficient cause on the part 
of the plaintiff for not applying for sub- 
stitution in time. This Order No. 73 dated 
20-2-1970 setting aside abatement became 
final and binding as it was not assailed 
and could not be challenged in revision 
as was held in Manindra Land and Build- 
ing Corporation Ltd. v. Bhutnath Baner- 
fee, AIR 1964 SC 1336, while no appeal 
lay against such order. After this order 
was passed, under Rule 9, Order 22. the 
court was required to proceed with the 
suit against the substituted heir of de- 
fendant No. 1 and also defendant No. 2. 
Further the order regarding abatement 
did not either expressly or impliedly mean 
a dismissal of the suit against the de- 
fendant No, 2. 


11. It is obvious that the order 
that could be passed in the event of death 
of one of the defendants was one under 
Order 22, Rule 4 The Rule inter alia 
provides that in cases where there are 
more than one defendant and the right to 
sue does not survive against the surviving 
defendants alone, if no application for 
making the legal representatives a party 
to the suit is made in time, the court 
shall record that the suit shall abate 
against the deceased defendant. There 
can be no abatement of a suit under 
this rule against an existing defendant 
and order of abatement of the suit can 
only be passed against a deceased de- 
fendant under the said rule. Accord- 
ingly the order of abatement of the suit 
that was passed in the present case was 
and could be only against the deceased 
defendant No. 1 but there could be no 
order of abatement of the suit against the 
defendant No. 2 which is an existing 
company. After the abatement of the 
suit against a deceased defendant is re- 
corded the court will have to consider 
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the position if the reliefs prayed for in 
the suit could be granted either wholly 
or partly against the other defendants 
in absence of the heirs of the deceased 
defendant who have not been made par- 
ties to the suit. If the reliefs claimed 
in the suit or any of them cannot be 
granted in their absence for some rea- 
son or other, the court will hold that 
the suit is incompetent and pass an 
order of dismissal of the,suit against the 
surviving defendants. Such order must 
be an express or appropriate order of 
dismissal and cannot be inferred from an 
order merely recording abatement of the 
suit which in law necessarily refers to 
the deceased defendant. In the present 
case there is nothing in the order re- 
cording abatement that the court con- 
sidered the position of the suit after this 
abatement against the defendant No. 1 
and accordingly it cannot be said that 
there was an order of dismissal of the 
suit against the defendant No. 2 by mere- 
ly recording an abatement of the suit. 


12. Mr. Ghosh’s contention is also 
that the word “abatement” is often 
loosely used by courts and in common 
parlance it would mean dismissal of the 
suit as held in the Nagpur and Orissa 
cases referred to above. In the Nagpur 
ease cited above, the court was consider- 
ing if in spite of abatement of an appeal 
against one of the appellants, the other 
appellants could proceed with the appeal 
under provisions of Rule 4 of Order 41 
as contended. While negativing the said 
contention, the court also laid down the 
principle that if a decree cannot be passed 
without interfering with the interest of 
others or if the decree to be passed is 
inexecutable by reason of the fact that 
decree in favour of the deceased res- 
pondent has become final as a con- 
sequence of partial abatement, the suit 


“or appeal as the case may be, will abate 


as a whole: It may also be noted that 
on the facts the Orissa High Court came 
to the express finding that it could not 
proceed with the appeal in view of the 
partial abatement caused by the death 
of one of the respondents and accord- 
ingly recorded that the appeal as a 
whole abated. In the case of the State 
of Punjab v. Nathu Ram, AIR 1962 SC 
89. the Supreme Court observed: 

SY entsat os when Order 22..Rule 4 does 
not provide for the abatement of appeals 
against the co-respondents of the deceas- 
ed respondent there can be no question 
of abatement of appeals against them. 
To say that the appeals against them 
abated in certain circumstances is not a 
correct statement. Of course, the appeals 
against them cannot proceed in certain 
circumstances and have therefore to be 
dismissed. Such a result depends on the 
nature of relief sought in the appeal.” 


188 Cal. [Prs. 12-18] H. M. M. & Co, v. Union of India (S. K. Datta J.) 


In Union of India v. Shree Ram 
Bohra, AIR 1965 SC 1531 "it was observ- 
ed that in case of a joint and indivisible 
decree in favour of the two plaintiffs 
respondents, when one plaintiff died and 
his legal representatives are not implead- 
ed in time the appeal against them 
abates and the appeal against the other 
plaintiff cannot be proceeded with and 
becomes incompetent. 


13. On the same principle which 
also applies to this suit it cannot be said 
by merely- recording abatement of the 
suit under Order 22, Rule 4 the court 
also ordered the dismissal of the suit 
against the other defendant. Even if in 
some cases the words '“abatement of the 
suit” ‘are used, it cannot be said that 
the court also intended thereby the dis- 
missal of the suit against the surviving 
defendant in absence of any disctission 
showing consideration of the position of 
the suit consequent on the non-substitu- 
tion of the legal representatives of the 
deceased defendant in time We are, 
therefore, unable to agree that the court 
intended to pass or did pass an order 
of dismissal of the suit against the de- 
fendant No. 2 or that such was the legal 
effect of the order regarding abatement. 
It may be noted that in appropriate 
cases after abatement is recorded, when 
the court is of opinion that the suit or 
appeal has become incompetent against 
other parties as a result whereof the suit 
or- appeal fails, the court may pass an 
order of its dismissal. 'When in such 
cases the abatement against the deceas- 
ed party is set aside the court may have 
also to pass an order restoring the suit 
against the surviving defendants or res- 
pondents after setting aside the order of 
dismissal of the suit or appeal, may be 
under Section 151. That situation, as 
we have already noticed, did not arise in 
this case in absence of any order of 
dismissal of the suit against the defend- 
ant No, 2. In absence. of any express or 
implied order of or any find- 
ing about the incompetence of the suit 
on a consideration of the defect of par- 
ties following its abatement against the 
defendant No. 1, we are unable to hold 
that the court intended or even meant 
impliedly or expressly a dismissal of the 
suit itself against the defendant No. 2 
which has thus been pending all through 
in respect of the gaid defendant. For 
the above reasons the order impugned 
in this rule has to be upheld, 

14. In passing we must also ob- 
serve that we do not subscribe to the 
observation of the learned Judge that 
the- order of abatement against defend- 
ant No. 1 is also to be presumed against 
the defendant No. 2 or that the right of 
the plaintiff to proceed with the suit 
against the defendant No, 2 was suspend- 


A.L B. 


ed till abatement was set aside. The 
position seems to be that on the death 
of the party the law allows a time limit 
of 90 days for making an application for 
substitution and during this period it 
would be improper for the court to pass 
any order decreeing or dismissing the 
suit as was observed in Md, Ali v. Alaha 
Ditta, ATR 1931 Lah 73. It was observ- 
ed in that case that during this period 
the suit is in a state of suspense when 
no order except merely formal or pro- 


‘cedural order-.can be passed in the suit 


and that the state of suspense by lapse 
of time merges into abatement after the 
expiry of the time prescribed. That 
however does not mean that the plain- 
tiffs right to proceed with the suit 
against the defendant No. 2 is suspend- 
ed till the abatement of the suit against 
the defendant No. 1 is set aside and 
after the abatement is set aside the plain- 
tiffs right to proceed with against the 
heirs of the defendant No. 1 as also the 
defendant No. 2 comes into life. This 
prone is, as we have seen, untena~ 
W. ae 


in om 
15. Mr. Pal lastly made 
another’ contention that the present 


application in revision is not maintain- 
able as the High Court’s power under 
Section 115 is confined to an erroneous 
assumption of jurisdiction or erroneous 
failure to exercise jurisdiction or the 
exercise of jurisdiction illegally or with 
material irregularity as was observed in 
Pandurang Dhondi v. Maruti Hari Jadhav, 
AIR 1966 SC 153. It was contended 
that none of these tests laid down are 
present in the instant case and accord- 
ingly this court is not entitled to inter- 
fere with the order which does not 
touch the jurisdiction of the trial court 

pass such order. This contention 
appears to us to be untenable in the 
present case as according to the petitioner 
if there has been a dismissal of the suif 
against the defendant No. 2 as contend- ` 
ed the trial court thereafter had no fur- 
ther jurisdiction to pass any direction 


on the defendant "Ne 2 to disclose the 
oe es of the heirs of the defendant 

0. 1. 
16. However, for the reasons 


given above, this.rule has to be and 
is discharged and in the circumstances of 
the case there would be no order as i 
costs. ` 


17. Let the records be returned ta 
the trial court as early as possible, 


MITRA, Ju— 18. I agree. 


Case remanded. 
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Mrs. Salila Chandra, Plaintiff-Peti- 
floner v. Rev. Hiran Kumar Das Gupta, 
Defendant-Opposite Party. 


ieee 


B. Court Fees Ordinance (17 of 
1960)" “Section 50 (2), Sch. I, Article 1, 
Clause (g) Proviso — Probate proceed- 
ing before Ordinance — Application re- 
gistered as suit after Ordinance — Pro- 
ceeding commenced . before the Ordinance 
and petitioner is entitled to benefit of 
Section 50 (2) — (X-Ref:—— Succession 
Act (1925), Section 295). (Paras 6, 7) 
Where a proceeding for probate was 
fnstituted before the commencement of 
the Ordinance but the application for 
probate was registered after the Ordi- 
nance had come into operation, the 
quantum of Court-fees payable in res- 
pect of this proceeding was not govern= 
ed by the Proviso to Sch. 2, Article 1, 
Clause (g) of the Ordinance of 1969 but 
by the Court-fees Act 1870. 
(Paras 6, 7) 


He is entitled to the benefit of Sec- 
tion 50 (2) of the Ordinance. To deter- 
mine the question, Section 295 of the 
Succession Act has to be relied on, 
according to which the proceeding for 
probate is continued as a suit in accord- 
ance with the provisions of the Civil P. C. 
when objection is raised to the grant of 
-a probate. The ‘registration of a conten- 
tious cause as a suit is an administra- 
tive act by the. court concerned. It 
gives effect to the provisions of Sec- 
tion 295 of the Succession Act. In the 
instant case, the proceeding for probate 
was therefore commenced before the 
Ordinance. AIR 1914 Cal 523 and AIR 
1928 All 51 and ATR 1956 Raj 119. (1909) 
ILR 33 Bom 256 Rel. on. 

(Paras 6, 7) 


Referred: Chronological Paras 
(1956) AIR 1956 Raj 119 (V 43) = 
1956 Raj LW 411, Bhonri v. 
Suwalal T 
(1928) AIR 1928 AN 51 (V 15) = 
ILR 50 All 238, Bohra Kanhaiya- 
lal v. Gendo 7 
(1914) AIR 1914 Cal 523 (V 1) = 
18 Cal LJ 643. Baijnath Prosad 
Singh v. Shyam Sunder Kuer 7 
(1909) ILR 33 Bom 256 = 10 Bom 
LR 1197, Sundarabai Saheb v. 
Collector at Belgaum 7 


Hrishikesh Ganguly, for Petitioner; 
S. C. Das Gupta and Nanigopal Das, for 
the State (on notice). 

SANKAR PRASAD MITRA, J.:— 
This is .an application under Section 115 
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of the Code. By Rule obtained on the 
3rd May, 1971, the petitioner assails an 
order of the District Judge, 24 Parganas 
being -order No, 4 dated 12-1-1971, in O. 
S. No. 47 of 1970 (Mrs. Salila Chandra 
It appears 
that the petitioner made an. application 
for probate in respect of the estate of 
one Miss Salila Ghosh alias Miss S. 
Ghosh in the Court of the District Dele- 
gate on the 27th September, 1969. After 
this application was made the West 
Bengal Court-fees Ordinance, 1969 (West 
Bengal Ordinance No. XVII of 1969) was 
promulgated on the 15th December, 1969. 
Section 50 (2) of this Ordinance was as 
follows: 


“All suits and proceedings institut- 
ed before the commencement of this 
Ordinance and all proceedings by way 
of appeal, revision or otherwise arising 
therefrom whether instituted before or 
after such commencement shall, notwith- 
standing the repeal of the Court-fees 
Act, 1870, be governed by the provisions 
of pies said Act and the rules made there~ 
un er.” 


2. In January, 1970. the West 
Bengal Court-fees (Amendment) Act, 
1970, came into force incorporating the 
provisions of said: Ordinance. On the 
24th March, 1970, the opposite paniy 
appeared in the probate proceeding. 
August 20. 1970. the opposite party aed 
objections and on the lith November, 
1970, the probate proceeding was regis- 
tered ‘ag a suit 

3. The question that arises for 
our consideration is whether the quantum 
of Court-fees payable in respect of this 
proceeding shall be governed by the 
Court-fees Act, 1870 or by the Ordinance 
of 1969 and the subsequent Act validat- 
ing the Ordinance. Under the 1870 Act 
for a petition of this nature an initial 
court-fee of Rs. -/12/- ans. or 75 paise 
was payable which the applicant in the 
instant case had paid. But under the 


- proviso to Schedule II, Article 1. Cl. (g) 


of the Ordinance of 1969, certain changes 
were made. The proviso runs thus:— 


“Provided that if a caveat is enter- 
ed and the application is registered as a 
suit, one-half the scale of fee prescribed 
in Article 1 of Schedule 1 on the market 
value of the estate less the fee already 
paid on the application shall be levied.” 

4, The District Judge has asked 
the applicant to pay the balance of the 
court-fees in accordance with this pro- 
viso. The applicant claims exemption 
under sub-section (2) of Section 50 of the 
Ordinance. 


5. The proceeding for ‘probate in 


. the instant case was instituted before the 


commencement of the Ordinance. But 


the application for probate was registered 
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as a suit after the Ordinance had come 
into operation. The District Judge seems 
to think that since the suit was registered 
after the Ordinance came into force, 
court-fees in accordance with the above 
proviso should be levied. In our opinion, 
to determine the questions raised in this 
matter one has to rely.on the provisions 
af Section 295 of the Indian Succession 
Act. This section runs thus:— 

“In any case before the District 
Judge in which there is contention. the 
proceeding shall take, as nearly as may 
be, the form of a regular suit, accord- 
ing to the provisions of the Code of Civil 
Procedure, 1908, in which the petitioner 
for probate or letters of administration, 
as the case may be, shall be the plain- 
tiff, and the person who has appeared 
to oppose the grant shall be the defend- 
ant.” 


6. This section, therefore, lays 
down that a proceeding for probate takes 
the form of a suit when there is a con- 
tention. In other words, the proceed- 
ing for probate is continued as a. suit 
in accordance with the provisions of the 
Civil Procedure Code when objection is 
raised to the grant of a probate. The 
registration of a contentious cause as a 
suit is an administrative act by the 
court concerned. It gives effect to the 
provisions of Section 295 of the Indian 
Succession Act. In the instant case, the 
proceeding for probate was commenced 
before the Ordinance. And in our view, 
the petitioner is entitled to the benefit of 
Section 50 (2) of the Ordinance. 


T: Our interpretation, incidental- 
ly. of Section 295 of the Indian Succes- 
sion Act finds support in the decisions 
in AIR A Cal 523; ILR 50 All 238 = 
(AIR 1928 All 51); ATR 1956 Raj 119 
and (1909) ILR 33 Bom 256. In. these 
premises, the said order of the District 
Judge of 24 Parganas cannot be sus- 
tained. 

8. It was argued before us that 
the proviso referred to above is attract- 
ed when (a) caveat has been entered, 
(b) there is a contention after the pro- 
bate proceeding has been launched and 
(c) the proceeding takes the form of a 
regular suit and is registered as such. 
It has been argued further that a fiscal 
enactment must be ` strictly .construed, 
and in the event of any doubt, constru- 
ed, in favour of the subject. As we have 
already given.our decision on fhe basis 
of the provisions of Section 295 of the 
Indian Succession Act, we do not pro- 
pose to deal with this argument in this 
judgment although they deserve due. con- 
sideration. 


8. In deciding this matter we 
gave notice to the learned Senior Gov- 
ernment Pleader and he has made sub- 
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missions contrary to those of the peti- 
tioner but we are unable to accept them. 
10. In the result -the Rule is 
made absolute. Order No. 4 dated 12- 
1-1971 in O. S. No. 47/70 passed by the 
District Judge, 24 Parganas, Alipore is 
set aside. The records would now be 
sent to the trial Court which would pro- 
ceed according to law. There will be 
no order for costs. 
S. K. DATTA, J.:— 1IL I agree 
f Rule made absolute. 
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SANKAR PRASAD MITRA AND 
SALIL KUMAR DATTA, JJ. 

- M. S. Ram Singh, Defendant-Appel~ 
lant v. Bijoy Singh Surana and another, 

Plaintiff-Respondents. 

Letters Patent Appeal No. 9 of 1971, 
D/- 17-12-1971. 

(A) Transfer of Property Act (1882), 
Section 115 — Surrender of lease by les- 
see — Lessee’s interest in lease is extin- 
guished — Under-lessee becomes lessee 
directly under lessor by operation of sta- 
tate and not by devolution of lessee’s 
interest on lessor. 


Surrender in law is the yielding up 
by the lessee of his interest in the 
lease and it thereby brings in extinction 
to the lease, so that the relationship of 
the parties to the lease comes to an 
end. ‘There is no subsisting interest of 
the lessee after its extinguishment by 
surrender, which can devolve or come 
on the lessor. Thereafter the under-lessee 
becomes a lessee directly under the les- 
sor with all incidents of his sub lease 
and such relationship comes into exist- 
ence under the operation of the statute, 
on surrender of the head lease and not 
by devolution or assignment by the les- 
see of his interest. (Para 9) 

(B) Civil Procedure Code (1908), 
O. 22, R. 10 — Continuation of suit by 
plaintiffs’ assignee — Suit for ejectment 
by lessee against under-lessee. During 
pendency of suit lessee surrendering 
lease to lessor — Lease given to new 
lessee — New Lessee cannot continue 
suit instituted by original lessee. 

Where during pendency of a suit 
for ejectment by lessee against under 
lessee, the lessee surrendered the lease 
to the lessor who gave it-to a new 
lessee who wanted to be substituted as 
the plaintiff, 

Held no interest of "the original 
plaintiff lessee devolved on the lessor on 
surrender and through him to the sub- 
stituted plaintiff so as-to enable him to 
continue the ejectment suit as by the 
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surrender the interest of the lessee be- 
came extinct and there was no interest 
in existence which could devolve on the 
lessor and through him to the substitut- 
ed plaintiff. The suit therefore was not 
maintainable by him. (Para 11) 

(C) Civil Procedure Code (1908), 
O, 22, R. 10 — Continuation of suit by 
substituted plaintiff — Surrender of 
lease by lessee during pendency of suit 
for ejectment by him against under les- 
see — Lease given to new lessee who 
wanted to continue suit as substituted 


plaintiff — Substituted plaintiff cannot . 


have carriage of suit in absence of plead- 
ing as to surrender — He must affirma~ 
tively prove that he is rightful owner 
entitled to possession. (1888) 16 Ind App 
23 (PC) and AIR 1949 PC 278 Foll. 
(Para 17) 
(D) Transfer of Property Act (1882), 
Section 111 (e) — Determination of lease 
by surrender — Surrender mentioned in 
Clause (e) provides for immediate yield- 
ing of the interest — Surrender in future 
is not warranted by law. (Para 17) 
(E) Registration Act (1908), S. 17 (1) 
(b) — Surrender of lease — Surrender 
by instrument in writing purporting to 
extinguish right of tenant valued at over 
Rs. 100 -—— Deed is compulsorily registra- 
ble even though invalid because of sur- 
render on future date, AIR 1960 Mys 87, 
Foll (Paras 19 and 21) 
(F) Evidence Act (1872), Section 64 
— Objection to admissibility of docu- 
ment—Objection relating to admissibility 
of document under law — Objection can 
be taken even at appellate stage. (1943) 
47 Cal WN 607 (613) Foll. (Para 23) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 Mys 87 (V 47), 
Nadig Neelakanta Rao v. State 
of Mysore 
(1958) AIR 1958 SC 394 (V 45) = 
1958 SCR 1287, Saila Bala Dassi 


19, 20 


v, Nirmala Sundari Dassi ` 13 


(1957) AIR 1957 Mad 472 (V 44), 
K. Panchapagesa Ayyar v. K. 
Kalyanasundaram Ayyar 22 
f1952) AIR 1952 SC 109 (V 39) = 
: 1951 SCR 655, Mummareddi 
Nagireddi v. Pitti Durairaja 
Naidu 7 
(1950) ATR 1950 Cal 376 (V 37) = 
86 Cal LJ 293, Anil Chandra 
Banerjee v. Gopinath Mukherjee 
(1949) AIR 18949 PC 278 (V 36) = 
76 Ind App 202, Lakshmanna v. 
T. Venkateswarlu a7 
(1943) 47 Cal WN 607, Gopal Das 
v. Shri Thakurjee 23 
(1934) ATR 1934 PC 105 (V 21) = 
61 Ind App 200, Sitanna v. 


Viranna 

(1920) AIR 1920 Cal 858 (1) (V 7)= 
59 Ind Cas 788, Sari Debi v, 
Saila Bala Dasi 19 
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(1919) aB ae Cal 694 (V 6) = 
22 Cal WN 441, Bengal Coal Co. 
Ltd. v, Monoranjan Bagchi 19 
(1919) AIR 1919 Cal 840 (1) V 6)= 
53 Ind Cas 17, Abdul Majid v. 
Hari Charan Halder LQ 
(1898) 25 Ind App 210 = ILR 26 
Cal 28 (PC), Ram Churn Singh 
HA Dinge Coal Association 
(1888) 16 Ind App 23 = ILR 16 
Cal 473 (PC); Mohima Chundar 
Mozoomdar v. Mohesh Chunder - 
Neogi K7 

Ranjit Kumar Banerjee, Rama- Pra- 
sanna Bagchi, Bachittar Singh, Snehansu 
Sekareswar Roy, for Appellant; Hiren- 
dra Chundur Ghosh, Gautam Prasad 
Chatterjee, Samindra Chandra Ghosh, for 
Respondents. 

SALIL KUMAR DATTA, J.:— This 
is an appeal by the tenant defendant 
under clause 15 of the Letters Patent. 
The suit was dismissed by the learned 
Judge, Third Bench, City Civil Court, 
Calcutta. On appeal Chittatosh Mooker- 
jee, J. set aside the judgment and de- 
cree under appeal and decreed the suit. 

2. The case in the plaint is as 
follows: The defendant was a monthly 
tenant under the plaintiff Oswal Jain 
& Co.. in respect of certain rooms and one 
kitchen in the fifth floor of premises 
No. 7/1C, Lindsay Street, Calcutta (des- 
cribed in the schedule to the plaint and 
hereinafter referred to as the suit pre- 
mises) at a monthly rent of Rs. 223.84p, 
the tenancy being according to English 
calendar month. The tenancy was deter- 
mined by notice to quit, duly served on 
the defendant, with expiry of Septem- 
ber, 1961. It was alleged that the de- 
fendant had sub-let his tenancy without 
the previous consent in writing of the 
plaintiff and as such was not entitled te 
any protection under the West Bengal 
Premises Tenancy Act, 1956. The suit 
was accordingly instituted on December 
7, 1961 claiming a decree for recovery 
of possession of the suit premises. 

3. The suit was contested by the 
defendant who filed a written statement 
contending inter alia that the plaint was 
vague and misleading in material par- 
ticulars and did not disclose any cause 
of action. It was further alleged that 
there were two sub-tenants since before 
the 1956 Act with the knowledge and 
consent of the landlord. The legality. 
validity and sufficiency of the notice and 
its service were also challenged. The 
defendant in the premises submitted that 
the suit should be dismissed, 


4, The suit proceeded in its course 
and the following issues were framed by 
the Court on April 2, 1962. 

1. Has the tenancy been determined 
by notice to quit? 
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2. Has the defendant sub-let, assign- 
ed or transferred his tenancy with con- 
sent in writing? 

3. Is the plaintiff entitled to a de- 
cree for recovery of possession? 


4. To what reliefs, if any, the plain- 
tiff is entitled? 

On June 28. 1963, Smt. Sukhdevi 
Kumari Surana filed an application stat- 
ing that the plaintiff was the e of 
the premises No. 7/10, Lindsay Street, 
Calcutta under the owners, the Trustees 
to the Estate of Seth Mannalalji Surana 
Memorial Trust. The plaintiff surrender- 
ed his lease with all its existing right 
on May 15, 1963 and after surrender, 
the Trustees had leased out the premises 
to the applicant with right to continue 
the present suit. In the circumstances 
the applicant prayed for being substitut- 
ed in the place of the plaintiff. The 
. application: was heard on July 5. 1963 
when the defendant contended, as it 
appears from the order sheet of . the 
suit, that in view of ‘the documents the 
applicant had not the carriage of the 
suit although she might be the legal 
owner of the leasehold property. The 
trial court on the said date allowed the 
application without prejudice to the 
merits of the cases of the parties. The 
plaint was directed to be amended and 
was amended recording only that Sm. 
Sukhdevi Kumari Surana was substitut- 
ed in place of the original plaintiff, as 
prayed for by her in her gaid applica- 
tion. An additional written statement 
was filed by the defendant after the 
amendment wherein he contended that 
the suit was not maintainable by the 
present plaintiff nor had she the right to 
proceed with the suit. and further there 
was no relationship of landlord and ten- 
ant between the parties. Two additional 
issues were thereafter framed by the 
court as follows: 

5. Is there any relationship of land- 
lord and tenant between the parties? 

6. Has the substituted plaintiff right 
to continue the suit? 


5. The. suit was tried on evidence 


along with ‘another ejectment suit be- . 


tween the parties when inter alia, an 
unregistered deed of surrender dated 
May 15, 1963 and a registered lease dated 
July 2, 1963. were proved by the plain- 
tiffs only witness and marked exhibits 7 
and 6 respectively. The trial court held 
that there had been sub-letting as alleg- 
ed in the plaint and notices were legal 
and valid and duly ‘served. It was fur- 
ther held that the substituted plaintiff 
became landlord of the defendant in view 
of the documents, but as the deed of 
surrender was not registered it could not 
affect any immoveable property nor be 
received in evidence affecting such pro- 
perty, There was thus no assignment, 
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creation or devolution of right to con- 
tinue the suit within the meaning of 
Order 22, Rule 10 of the Code. The sub- 
stituted plaintiff could not thus ask for 
decree on the basis of the notice served 
by the original plaintiff nor had she the 
right to continue the suit. It was also 
held that it was doubtful whether the 
telationship of landlord and tenant could 
be established between the substituted 
landlord and the statutory tenant. The 
suits, heard analogously, for the same 
reasons were dismissed. 


6. Appeals were preferred in this 
Court against the said decrees by the 
substituted plaintiff and were heard 
analogously before Chittatosh Mookerjee, 
J. It was found by Mookerjee,-J., that 
the original plaintiff was a monthly 
tenant and had admittedly yielded up the 
estate held by it in favour of the trust- 
tees. The said surrender was accepted 
and acted upon by the tenant and the 
landlord and it was not open to the 
defendant to dispute it. It was further 
held that by the surrender of the origi- 
nal plaintiff followed by the creation of 
a new lease in favour of the substitut- 
ed plaintiff, there was a creation of inter- 
est in her favour wi the meaning of 
Order 22, Rule 10. Accordingly she was 
entitled to be brought on record and to 
proceed with the suits. The finding of 
the trial Judge to the contrary, on the 
face of his finding that the substituted 
plaintiff became the landlord of the de- 
fendant by operation of law, was con- 
tradictory and untenable. The conten- 
tion of the defendant that the transferee 
of the legal representative who was 
never brought on record, was not entitl- 
ed to apply under Order 22, Rule 10 
was not accepted. On the authority of 
Anil Chandra v. Gopinath, AIR 1950 Cal 
376, it was held that such transferee as 


be brought on record under 
Section 146. Bringing the trustees on 
record and thereafter the substituted 
plaintiff would be a pointless formality 
and there was no illegality in straight- 
way. substituting the present plaintiff who 
was entitled to proceed with the suit, It 
was also held in this case that the de- 
fendant sublet the suit premises with- 
out consent in writing of the landlord 
and was not entitled to any protection. 
The suit was accordingly decreed while 
the other suit was dismissed as the 
ground for eviction was not established. 
The present appeal, by the tenant, ari- 
ses from the judgment and decree pass- 
ed against him as stated above. 


7. Mr. Ranjit Kumar Banerjee, 
the learned Advocate for the tenant ap- 
pellant, has raised several contentions 
assailing the judgment under appeal. His 
first contention is that the substituted 
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plaintiff is not entitled to continue the 
suit. The right to continue the suit is 
claimed on the basis of a surrender by 
the original plaintiff of his interest to 
his landlord and subsequent lease of the 
suit premises to the substituted plaintiff. 
ite if there was a surrender, it wag 
extinguishment or effacement of the 
interest of the original plaintiff as lessee. 
As such interest is wiped out, the lessor 
acquired no interest through the lessee 
es his legal representative nor was there 
any devolution or transfer of the inter- 
est of lessee to the lessor. By the 
surrender, however, the underlessee is 
brought under immediate relation with 
the lessor with the same incidents of 
tenancy under Section 115 of the Trans- 
fer of Property Act. Reliance was 
placed on the decision in Ram Churn 
Singh v. Ranigunge Coal Association Ltd, 
25 Ind App 210 at p. 217 (PC), wherein 
surrender by a lessee was held to be a 
complete extinguishment of the interest 
of the lessee. Reliance wag also placed 
on the decision in Vytla (Sitanna) v. 
Marivada Viranna, 61 Ind App 200 at 
p. 207 = AIR 1934 PC 105 at p. 108 in 
which the Privy Council observed that 
the basis of the doctrine of surrender 
fs the effacement of the widow’s inter- 
est and not the ex facie transfer by which 
such effacement is brought about. Fol- 
lowing this decision in Mummareddi 
Nagi Reddi v. Pitti Durairaja Naidu, AIR 
1952 SC 109 at p. 111. it was observed 
that the basic principle upon which the 
doctrine rests is the self effacement by 
e widow or withdrawal of her life 
estate which opens the estate of the de- 
ceased husband to his next heirs at that 
date. In the case of lease, by surrender 
no Interest of the lessee came on the 
lessor as it was effaced or extinguished 
while the underlessee ig thereby brought 
under immediate relation with the les- 
. gor under Section 115 of the Transfer 
of Property Act, 1882. 

8. Mr. Hirendra Chunder Ghosh, 
the learned Advocate for the substitut- 
ed plaintiff. the respondent before us, 
referred to Section 111 of the Transfer 
of Property Act, 1882 which provides as 
follows: 

Sec. 111. Determination of lease — 

A lease of immoveable property deter- 


PESSA (e) by express Sürtendér: 
that is to say in case the lessee yields up 
his interest under the lease to the lessor, 
by mutual agreement between them...... 
Mr. Ghosh contends that surrender 
fs not a complete extinction of the inter- 
est of the lessee, as the underlease is kept 
alive by Section 115 and the lessor 
steps into the shoes of the lessee as 
landlord in so far. as the underlessee is 
concerned, who on surrender holds the 
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same tenancy under the lessor. It is 
thus really a devolution or assignment 
of interest, ag consequence of surrender 
under the statute, of the lessee’s inter- 
est to the lessor in respect of the tenancy, 
attracting Order 22, Rule 10 of the Code. 
By the new lease to the substituted 
plaintiff, the lessor creates an interme- 
diary interest between himself and the 
underlessee, upgraded by the surrender, 
to the status of a lessee, so that tthe 
substituted plaintiff claiming under the 
lessor could continue the proceedings in 
the same manner as the lessor could and. 
Tere could be no dispute that the les- 
sor in whom the interest of the origi- 
nal plaintiff devolved, was entitled to 
continue the suit in . name in view 
of the surrender. By the combined 
operation of Order 22, Rule 10 and Sec- 
tion 146, the suit in any event could be 
continued by the substituted plaintiff. 

9. Surrender, under the statute, is 
the yielding up by the lessee of his 
interest to the lessor. In Woodfall’s 
‘Landlord and Tenant’ Twenty Seventh 
Edition Vol. I pages 860-1, while con- 
sidering surrender by express terms it 
is observed in Article 1854, 

“A surrender is the yielding up of 

an estate for life or years to him who 
hee the immediate estate in reversion or 
remainder wherein the estate for life or 
years may merge by mutual agreement 
asseris ... It differs from a release in this 
respect, that the release operates by the 
greater estate descending upon the less, 
whereas a surrender is the falling of a 
less estate into a greater.” 

Further in Article 1859, stating the 
requisites of a good surrender it is ob- 
served again. 

“That the surrenderee has a higher 
and greater estate in the thing surren- 
dered than the surrenderor hath, so that 
the- estate of the surrenderor may be 
drowned therein.” 

The Privy Council in Ram Churn 
Singh, 25 Ind App 210 (PC) (supra) ob- 
served: 

“The right of relinquishment is a 
privilege given to the tenants, by means 
of which they may restrict the lease and 
establish their tenure upon a new basis, 
or may extinguish the lease altogether.” ` 

It will thus appear that the sur- 
render in‘law is the yielding up by the 
lessee of his interest in the lease and it 
thereby brings an extinction to the lease, 
so that the relationship of the parties to 
the lease comes to end. There is thus 
no subsisting interest of the lessee after 
its extinguishment by surrender, which 
may devolve or come on the lessor. If 
it were a question of devolution of inter- 
est of the lessee unto the lessor, the 
legal underlessee will automatically be 
the lessees immediately under the lessor, 
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This is however not so, and as other- 
wise the interest of the underlessee will 
determine with the determination of the 
original lease. the underlessee is given 
statutory protection of his interest under 
his new landlord, the lessor, on the same 
terms and conditions of his original 
tenancy. It is obvious therefore the 
underlessee becomes a lessee directly 
under the lessor with all incidents of his 
sub-lease and such relationship comes 
into existence under the operation of the 
statute, or surrender of the head lease 
and not by devolution or assignment by 
the lessee of his interest in the lessor. 


10. It will be of interest to note 
that the reversion to which the lessor 
becomes entitled by surrender in respect 
of the underlease upgraded to the direct 
lease under him, is not the reversion on 
the underlease to which the lessee was 
entitled before surrender. As was ob- 
served in Hill and Redman’s “Law of 
Landlord and Tenant” (15th Edition) 
Article 386 page 508. 


“Surrender of the term does not 
destroy the right of the underlessees. 
As regards them, and as regards third 
parties generally. the surrender operates 
only as a grant subject to their rights 
and the term is treated as continuing 
so far as is required ‘for preservation of 
such rights. This principle makes it 

necessary to provide for the substitution 
- of a new reversion for the leasehold re- 
version has been surrendered and also, in 


the case of a surrender ‘and renewal for .- 


the validity of the renewed lease as 
against the underlessees. Under the Law 
of Property Act, 1925 (Section 139). the 
estate of the head lessor is deemed to be 
the reversion on the underlease to the 
extent and for the purpose of preserving 
such incidents to and obligations on the 
surrendered leasehold' reversion as, but 
for the surrender thereof, would have 
subsisted.”’ 


‘Under Section 115 of Transfer of Pro- 
perty Act, a substituted reversion on the 
underlease in place of its reversion to the 
lease has been provided in favour of the 
lessor as the lessor has been made entitl- 
ed to the rent and benefits of contracts 
binding on the underlessee, on surrender 
of the lease by the lessee. It is a rever- 
sion created by statute and not the rever- 
sion to the lease which became extinct 
on surrender. 


11. There is thus no escape from 
the conclusion that no interest of the ori- 
ginal plaintiff-lessee .devolved on the 
lessor, and it was accordingly not com- 
petent for the lessor to continue the pend- 
ing ejectment suit instituted by the lessee 
against the underlessee. There can be no 
dispute that the lessor, on surrender, has 
become by operation of law the lessor of 
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the underlessee now upgraded as’ lessee 
with the same terms and conditions as tha 
original lease and such right carries with 
it the right to institute suit of eviction 
by the lessor against such underlessee. 
The lessor can carve out his interest as 
lessor of this lease in favour of some ona 
as was done in favour of the substituted 
plaintiff, who, in turn, will be entitled 
to sue in ejectment on determination of 
this lease in a regular manner. Such in- 
terest again will be an independent and 
separate interest altogether created in 
favour of the intermediate lessee. That 
however does not mean that the lessee’s 
interest: devolved on the lessor and 
through him to the substituted plaintiff 
so as to enable her to continue the eject- 
ment suit. As we have seen by the sur- 
render the interest of the lessee became 
extinct and there was thus no interest in 
existence which could devolve on the 
lessor and through him to the substituted 
plaintiff. The suit accordingly is not 
maintainable by the substituted plaintiff. 

12. Mr. Ghosh contended that the 
surrender was accepted and acted upon 
and the defendant.as underlessee had no 
concern or right to challenge such sure 
render. On such surrender. accepted and 
acted upon the lessor, the Trustee, be- 
came entitled to the interest of the lessee 
and by the subsequent lease in favour of 
the substituted plaintiff, there was a crea- 
tion of intermediary interest in her favour, 
so that she was entitled to be brought on 
record and entitled to’ proceed with the 
suit. This contention found favour with 
the first appellate court while decreeing 
the suit. As already seen, the position 
in law is that by surrender, the interest 
of the lessee is completely obliterated, 
so that no interest of the lessee subsists 
after surrender. The gaid lessor on sur- 
render by operation of law becomes the 
immediate landlord of the defendant and 
by the new lease, the substituted plain- - 
tiff in turn becomes such landlord in res~ 
pect of the tenancy, which needs be 
determined before the suit for eviction 
could be instituted by the intermediary 
lessee. It has been observed in‘ Foa’s 
“General Law of Landlord and Tenant’? 
(8th Edition) Art. 1001 (page 639) as 
follows:— ; 

_ “Art. 1001. Position of underlessee— 
Underlessees not being parties or privies 
to the lease, their rights are not disturb- 
ed by the surrender of the lessee’s in- 
terest, 

Hence, where the lessee underlets a 
portion of the demised premises and after- 
wards surrenders his lease to the lessor, 
the latter cannot dispossess the under~ 
lessee without determining his interest in 
a regular manner 2 
There is accordingly nothing contradic 
tory in the finding of the trial court that 
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come the landlord of the defendant, she 
is not entitled to proceed with the suit 
as the interest of the original plaintiff was 
destroyed by surrender and no interest 
devolved on the lessor and through him, 
to the substituted plaintiff. 

13. Mr. Banerjee contended that 
In view of the position in law there was 
no scope for the substituted plaintiff to 
be brought on record in place of the ori- 
ginal plaintiff either under O, 22, R. 10 
or Section 146 of the Code of Civil Pro- 
cedure or by the combined operation of 
the said provisions. Mr. Ghosh on the 
other hand contended that there was first 
a devolution of interest of the lessee in 
flavour of the lessor, the Trustees. Ac- 
cordingly the substituted plaintiff was en- 
titled to have the carriage of the suit 
claiming through the lessor. Both par- 
ties referred to the decision in Sm. Saila 


Bala v. Sm. Nirmala Sundari, AIR 1958- 


SC 394, where the Supreme Court in con- 
struing Section 146, observed:— 


“That section was introduced for the 
first time in the Civil P. C. 1908 with the 
object of facilitating the exercise of rights 
by persons in whom they come to be 
vested by devolution or assignment and 
being a beneficent provision should be 


construed liberally and so as to advance- 


ffustice and not in a restricted or techni- 
sense.” 

Mr. Ghosh also relied on the decision in 
AIR 1950 Cal 376 (supra) which laid down 
that under Section 146. an application or 
roceeding of a like nature can be taken 
y a transferee as could have been taken 
by the transferor, so that if a transferor 
could ask for substitution, his transferee 
could also make an application claiming 
through him under Section 146. Applying 
the principle in this case Mr. Ghosh sub- 
mitted that even though the Trustees 
were not substituted, there was no bar 
‘to the substitution of the present plain- 
tiff as transferee. A point was raised 
that Section 146 does not apply to pend- 
ing proceedings: for which the procedure 
d be under O. 22, R. 10. The said 
provisions, however, do not apply. as no 
interest of the original lessee devolved or 
came on the lessor who again was not the 
applicant. As we have seen, in the find- 
ings we have arrived at, it is not neces- 
sary to consider this aspect at all as the 
interest of the original plaintiff extin- 
guished on surrender and there was no 
occasion for any devolution or assignment 
ae his interest to the lessor or any one 


14, In the view we have taken, 
jf may not be necessary to consider other 
contentions raised in the appeal. For 
disposal of the appeal, however, on all 
points, we feel called upon to ‘consider 
the other interesting points raised in the 
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appeal. Mr. Banerjee has contended that 
there is no pleading nor evidence in sup- 
port about the alleged surrender by the 
original plaintiff. The case of surrender 
was made in the application for substitu- 
tion, supported by the evidence of the 
plaintiff's only witness, who stated that 
the surrender took place on May 15, 1963 
and after surrender there was an inter- 
mediary lease by the Trustees, the head 
lessor. in favour of the substituted plain- 
tiff. The surrender as it appears from 
the deed of surrender Ex. 7 was not on 
May 15, 1963 but with the expiry of May 
1963. It was contended that there could 
be no legal surrender in future. It was 
also contended that the deed of surrender 
being in writing was compulsorily regis- 
trable and not being registered is inadmis- 
sible in evidence. In absence of proof 
of title’ of the substituted plaintiff which 
it was incumbent on her to establish to 
obtain a decree for possession, the suit is 
liable to fail, apart from other considera- 
tion. 

15. Mr. Ghosh has disputed the 
above contentions and submitted that 
there was ample pleading and proof of 
surrender by the original plaintiff and 
the subsequent lease to the substituted 
plaintiff. The factum of surrender was 
stated in the application for substitution 
and there was at no point of time any 
denial or dispute about the factum of 
surrender, rather than there was an ad- 
mission by non-traverse. A new question 
of fact. now raised for the first time is 
not permissible. Mr. Ghosh further 
wanted the Court to ignore fhe date of 
surrender mentioned in the application as 
being on May 15. 1963. Basing his case 
even on oral surrender as no writing for 
such surrender is necessary, he submit- 
ted that in the case of substitution no 
further amendment of the plaint is neces- 
sary after the disposal of the application 
for substitution when the claim for sub- 
stitution is decided on contest. 


16. It appears to us that when 
there is a substitution on the death of a 
party to the proceedings, a note to that 
effect in the cause title may be sufficient. 
In cases where the substitution is claim- 
ed on the basis of any assignment, crea- 
tion and devolution of title, it will be 
proper to insert necessary averments in 
the plaint by its amendment at proper 
stage enabling the contesting parties an 
opportunity to meet the claim as also the 
court for determination of the matters in 
controversy. If this course is not taken, 


- it would result in incongruous pleadings, 


as in the instant case, as the original 
plaintiff has been substituted, the refer- 
ence to the word “plaintiff” in the several 
paragraphs of the plaint stating the ten- 
ancy of the defendant and its détermina- 
tion can have no reference to the sub- 
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stituted plaintif. The contesting party 
will have no occasion to deal with such 
claim in his written statement. There 
will also be no scope of any issues being 
framed thereon in absence of pleadings, 
and even the Court will have no occasion 
to determine the claim of the substituted 
plaintiff to the reliefs. 

17. In the light of above discus- 
sion there is force in the contention of 
Mr. Banerjee that in absence of pleading 
as to surrender, the substituted plain- 
tiffs claim to have the carriage of the 
suit and to the reliefs prayed should 
have been rejected. It is obvious that 
there was no surrender on May 15, 1963 
as stated in the application for substitu- 
tion and in the evidence of P. W. 1. The 
deed of surrender recited as follows:— 

PSEA Messrs Oswal Jain and. Co. 
hereby’ surrender and yield up all its 
right. title and interest and possession as 
the Lessee in respect of the premises 
SEESE in favour of the Landlords (i. e. 

Sedeatesceseesa with effect from ex- 
Lev piry of the last day of the month of May, 
963.” 


Such surrender is not legal or valid, nor 
being in terms with' express surrender 
mentioned in Cl (e) in Section 111 which 
as we have seen, provides for immediate 
yielding up of the interest and a surren- 
der in futuro is not warranted by law. 
Faced with this difficulty Mr. Ghosh 
asked us to read the document as a whole 
and also suggested that the surrender was 
oral, and no writing is necessary there- 
for. There is no dispute that a surren-~ 
der.takes place by yielding up of the in- 
terest of the lessee and no writing is 
necessary. Even so, nowhere in the 
pleadings or in the ‘application for sub- 
stitution there is a whisper of oral sur- 
render at all or of surrender on a date 
other than May 15, 1963. Though in the 
application for substitution, the surrender 
is stated to have taken place on that date, 
which could be oral, the plaintiffs only 
witness stated in evidence that “that com- 
pany (the original plaintiff) by this deed 
of surrender surrendered the monthly 
tenancy in favour of the Trust.” As is 
well known, the plaintiff, in a suit for 
recovery of possession,-must affirmatively 
prove that he is the rightful owner . en- 
titled to possession . as enunciated in 
Mohima Chunder Mozoomdar v.-Mohesh 
Chunder Neogi, 16 Ind -App 23 at p. 26 
(PC) and that the plaintiff must fecover 
by the strength of his own title. The same 
principle was again enunciated in K. 
Lakshmanna v. T. Venkateswarlu, AIR 
1949 PC 278 at p. 285. There can therefore 
be no doubt that the plaint suffers from 

fatal infirmity, firstly because it contains 
no pleading of surrender and secondly if 
the pleading in the application be treated 
as a part of the plaint,- such pleading of 


A.LE, 


surrender and the evidence in support\do 
not establish a surrender valid in law. © 


: 18. The next point urged by Mr, 
Banerjee is about the admissibility of the 
deed of surrender Ex. 7. A surrender 
need not be in writing, but if in writing, 
Mr. Banerjee contends, it must be re- 
gistered as it purports to extinguish right, 
title and interest of the value of one 
hundred rupees and upwards, to or in 
immoveable property, as provided in Sec- 
tion 17 (1), under Cl, (b) of the Indian 
Registration Act, 1908. Accordingly Ext. 7 
was compulsorily registrable and in. ab- 
sence of such registration, the consequence 
will follow. 


19. Banerjee referred to the 
decision in a Coal-Co. Ltd. v. Mono~ 
ranjan Bagchi, AIR 1919 Cal 694 in which 

was observed that a surrender or re~ 
linquishment does not require to be in 
writing but may be inferred from acts of 
parties. In Abdul Majid v. Hari Charan 
Halder, ATR 1919 Cal 840, it was held that 
a surrender is not required to be by an 
instrument registered. The same view 
was taken in Sari Debi v. Sailabala Da 
AIR 1920 Cal 858. in which it was hel 
that even though the original. tenancy 
was created by a registered lease, its 
surrender would be valid if it is accept- 


-ed and acted upon by the landlord. But 


in the present case, as the surrender was 
by instrument in writing it was compul- 
sorily registrable as was held in Nadig 
Neelakanta Rao v. State of Mysore, AIR 
1960 Mys 87. It was held that as the in- 
strument of surrender purports to ex- 
tinguish the right of the tenant, valued 
at over Rs, 100/+, it is compulsorily re-- 
gistrable, 


20. Mr. Ghosh disputed the con- 
tention and in his turn contended ‘on. the 
authorities of this Court cited above, that 
as the surrender was accepted and acted 
upon, as also evidenced by Exs. 6 and 7, 
no further instrument was necessary. He 
further contended that surrender was not 
an extinguishment of interest in immove- 
able property as contemplated in Cl. (b) 
of Section 17 (1) of the said Act, but as 
it was relinquishment of the lessee’s in- 
terest, CL (b) of Section 17 (1) was not 
attracted. Further the interest of the ori- 
ginal tenant was. that of a monthly ten- 
ant and such tenancy does not require re- 
gistration under CL (d) and its surrender 
accordingly did not require registration. 
Mr. Ghosh also contended that the Ex, 7 
did not by itself create, declare or ex- 


` tinguish any right as would appear read- 


ing the document as a whole and: accord- 
ingly it came under the exception in 
Cl, (b) of sub-section (2) of S. 17. On that 
ground the decision in Nadig Neelkanta 
Rao, AIR 1960 Mys 87 (supra) was sought 
to be distinguished, 
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21, As we have seen, surrender is 

en extinguishment of the lessee’s interest 
and there is no dispute that value of the 
interest would be over Rs. 100/-. The 
document recites a surrender in praesenti 
and even if the surrender purports to be 
effective on a further date, it would 
“make no difference on this aspect for the 
purposes of registration. Clause (b) of 
Section 17 (1) ‘includes all instruments 
which purport or operate to create, assign, 
lmit or extinguish whether in present or 
in future any right, title or interest of 
value of Rs. 100/- and upwards, to or in 
Immoveable property. Apart from the 
surrender as evidenced by the document 
Ex. 7 and the evidence in support thereof 
there is no other pleading or evidence in 
support of oral surrender nor it is depend- 
ent on any subsequent document. The 
document Ex. 7, as we have seen, pur- 
ports to extinguish the interest of the 
lessee in his tenancy, and though a sur- 
render on a future date as contended it 
is an invalid surrender, for the purpose 
of Section 17 (1) of the Indian Registra- 
tion Act. the document is compulsorily 
registrable and is not excepted by any of 
the provisions of the Act. ` 


22. The next point for considera- 
tion is the effect of non-registration of the 
instrument of Ext. 7. Mr. Banerjee con- 
tended that as the document Ex. 7 was 
compulsorily registrable, in absence of 
registration, the document is inadmissible 
in evidence. Under Section 49. a doca- 
ment required to be registered, unless re- 
gistered will not be received as evidence 
of any transaction affecting such property 
except that the document may be receiv- 
ed as evidence of any collateral transac- 
tion not required to be effected by re- 
gistered instrument. Mr. Ghosh, how- 
ever, contended -that the appellant should 
not be allowed to raise this issue after 
the document has been exhibited and 
marked as an exhibit. Such objection 
should have been taken at the earliest 
opportunity so that the party concerned 
could have taken steps for registration, 
for which in the present case, the pre- 
scribed perlod of registration was yet to 
expire. Mr. Ghosh further contended 
that the provisions of Section 17 (1) 
strike at the documents and not at 
transactions and reliance was placed on 
the decision in K., Panchapagesa Ayyar 
v. K. Kalyanasundaram Ayyar. AIR 1957 
Mad 472. The provisions of the Registra- 
tion Act cannot render invalid an oral 
surrender which does not require any 
written instrument at all Mr. Ghosh 
also referred to Section 48 which ‘provides 
for the cases where registered documents 


take effect against oral agreements. Mr. 


Ghosh however based his real objection 
on the proviso to Section 49, contending 
that the document could be treated ‘as 


` those of the 


evidence of any collateral transaction not 
required to be effected by registered in- 
strument, _ 


23. There is no doubt that the ob- 
fection as to the admissibility of the 


‘document has to be taken at the earliest 


stage -of hearing. As Mr. Banerjee has 
pointed out, such objection relates to the 
mode of proof of documents, where if 
such objection was taken, the party con- 
cerned could adduce stricter formal proof. 
If however, the objection relates to the 
admissibility of the document itself under 
the law, such objection is available to 
the party even at the appellate stage. 
This seems to be the effect of the obser- 
vations made by the Privy Council in 
Gopal Das v. Sri Thakurji, (1943) 47 Cal 
WN 607 at p. 613. As to the contention 
regarding Sections 48 and 49; it appears 
that while Section 48 has no application, 
the proviso to Section 49 also does not 
support the contention of Mr. Ghosh, as 
in this case there is no collateral transac~ 
tion other than surrender, 


24. Mr. Ghosh has lastly contend- 
ed that if the application for substitution 
is found as not maintainable, the original 
plaintiff should be allowed to proceed 
with the suit. It is obvious that the 
order of the trial court in allowing sub- 
stitution without prejudice to the merits 
of the cases of the parties and keeping 
the question open is wrong and contrary 
to the principles of provisions of R. 5 or 
Rule 10, Order 22 of the Code. The trial 
court, on hearing. found that the substi- 
tuted plaintiff was not entitled to pro- 
eeed with the suit and accordingly the 
suit was dismissed. No appeal was pre- 
ferred by the original plaintiff against 
the decree and at this stage, it is no 
longer possible to put the clock back as 
submitted by Mr. Ghosh, as the decree 
of the trial court which has been final 
and binding on the original plaintiff can- 
not now be reopened and it wag open to 
the original plaintiff either to prefer an 
appeal or to be added as appellant in the 
appeal under provisions of O. 41, R. 20 
of the Code in proper time. 


25... In the result. this appeal suc- 


-ceeds and is allowed, the judgment and 


decree-under appeal are set aside and 
trial court are restored. 
There will be no order for the costs of 


this. appeal, 
SANKAR PRASAD MITRA, J.:= 


26. I agree, 


Appeal allowed, 


(Fre 
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The Chartered Bank, Appellant v. 
The Commissioner for the Port of 
Calcutta, Respondent. . 

A. F. O. O. No. 99 of 1969, Awar 
Case No. 14 of 1968, D/- 22-11-1971. 

(A) Arbitration Act (1940), S. 34 — 
Application to stay proceedings — Grant 
of — Principles regarding. 


Where a party had repudiated the 
contract and such repudiation in effect 
raised the contention that there was no 
contract at all between the parties, it was 
not open to that party to take advantage 
of that portion of the contract which en- 
foined arbitration. (Case law discussed). 

3 (Paras 15, 16, 17) 

(B) Arbitration Act (1940), S. 34 — 
Stay of suit when may not be granted. 

Where the decision of the Arbitrator 
would not give the plaintiff the reliefs he 
has claimed in the suit and the plaintiff 
would have to file a suit for the reliefs 
even after the award of the Arbitrator, 
the stay of suit would not be granted. 

l ' (Para 22) 

(C) Arbitration Act (1940), S. 
Application for stay of proceedings — 
Grant of — Principles. 

Suppression of material facts cannot 
be a reason for rejection of application 
for stay of (Para 23) 
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1960-1 SCR 493, Union of India 
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(1958) ATR 1958 All 522 (V 45), 
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Ltd. v. Moran and Co, 8 
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1953 SCR 572, Gaya Electric 
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Subrata Roy Choudhury, for Appel- 
lant; Biswarup Gupta, for Respondent. 
B. C. MITRA, J.:— The respondent 
instituted Suit No. 4556 of 1967. (The 

Commissioners for the Port of Calcutta 

v. The Chartered Bank) for recovery of 

Rs. 7,35,000/- and for other reliefs. The 

basis of the respondent’s claim is that on 

or about May 5, 1965. it was agreed be- 
tween the respondent and a British Com- 
pany known as Blyth Dry Docks Shipp- 


ing Building Co. Ltd. (hereinafter refer- 


red to as the Company) that the Company 
would build and deliver to the respondent 
2 Hopper Barges at a price of & 3,50,000/- 
each aggregating £& 7,00,000/-. In con- 
sideration of the contract the appellant 
by two several Deeds of Guarantee dated 
7-6-1966 guaranteed the due performance 
and observance by the company of all the 
covenants and conditions of the said con- 
tract for supply of Barges and promised 
to, pay on demand £ 17,500/- in respect 
of each of the said two Barges in the 
event of a breach or non-performance of 
the contract or in the event of any neglect 
or omission by the company. t 
to the said contract for the supply of the 
2 Barges the respondent from time to 
time paid divers sums to the company 
aggregating £ 1,75,000/-, 

2. On or about September 13, 
1966. the company went into voluntary 
liquidation without completing, construct- 
ing or delivering the said 2 Barges or any 
of them. The respondent contends that 
the appellant failed to pay £ 35,000/- 


. under the said 2 guarantees or any por- 


tion thereof, : 


3. On or about November 29, 
1967. the appellant was served with the 
writ of Summons in the said Suit No. 
2556 of 1967. The appellant entered ap- 
pearance in the Suit and on January 5, 
1968, took out a notice of motion for stay 
of the Suit and all proceedings theres 
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under. This application was disposed of 
by the trial Court by a judgment and 
order of May 12, 1969, by which the ap- 
plication for stay of the suit was dismis- 
sed. This appeal is directed against the 
judgment and order dated May 12, 1969. 


4 Before proceeding to deal with 
the contentions of the parties I should 
refer to the correspondence that passed 
between the parties in the matter of their 
rival contentions under the contract. On 
December 20, 1966, the respondent wrote 
to the appellant to say that the company 
had failed to carry out the contract, and 
that the Guarantee furnished by the ap- 
pellant had become enforceable. The ap- 
pellant was therefore called upon to pay 
Rs, 3,50,000/- under the two Deeds of 
Guarantee within 15 days. On January 
28, 1967, the appellant wrote to the res- 
pondent that no formal contract was sign- 
ed by the respondent and the company, 
and as no such contract had in fact been 
signed, the terms of the Guarantees were 
not operative, and therefore there could 
be no effective claim under the Guaran- 
tees. On March 2, 1967, the appellant 
wrote to the respondent that a contract 
existed between the respondent and the 
company when the tender was accepted. 
on the understanding that when a formal 
contract was signed, it would govern what 
was being done meanwhile, and that the 
final contract which was to be signed by 
the parties was concluded at the latest on 
July 27, 1966. In paragraph 3 of this 
letter the appellant alleged that as the 
Guarantee was given in respect of a con- 
tract which arose out of the tender and 
acceptance and not the concluded contract 
between the parties the contract of 
guarantee had been superseded and no 
longer applied. There were several other 
contentions raised in this letter to which 
it is not necessary to refer. On April 26, 
1967, the appellant forwarded to the res- 
pondent a memorandum raising various 
contentions namely:— 


(a) A tender was accepted by the 
company which was to be embodied in 
a formal contract a pro forma of which 
was included in the tender documents. 

(b) The contract came into existence 
when the tender was accepted and such 
acceptance was on the understanding 
that if a formal contract was signed it 
would govern what was being done mean- 
while. 

(c) The tender and acceptance con- 
stituted a tentative contract. 


(d) The concluded contract was the 
result of correspondence which was 
finally concluded by the company’s 
letter of July 27, 1966. The contract 
then had retrospective effect and 
brought into effect Cl. 38 of the Pro- 
forma Contract so that all previous con- 
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tracts between the parties were thereby 
cancelled. 

(e) The Guarantee does not purport 
to and does not guarantee the concluded 
contract. 


(f) The arbitration clause was altered 
in material respect by the concluded 
contract unknown to the appellant. 

5. It is clear from the contents of 
the letters written on behalf of the ap- 
pellant, that it was contending that the 
terms of the Guarantee Agreement did 
not become operative and that the con- 
tract of Guarantee had been superseded. 
It is in the face of these contentions 
that it has to be decided if the appellant 
is entitled to an order for stay of the 
suit under Section 34 of the Arbitration 
Act, 1940. The trial Court, upon analysis 
of the correspondence, came to the con- 
clusion that the appellant was contending 
that the contract containing the Arbitra- 
tion clause never came into being, and 
there was no binding contract between 
the parties. It was therefore held that 
this was a controversy on which the Arbi- 
trator could not adjudicate. It was fur- 
ther held that the appellant was denying 
the existence -as well as the validity of 
the agreement which contained the arbi- 
tration clause, and that the existence and 
validity of the arbitration agreement 
could not be the subject-matter of arbi- 
tration. On these findings the trial Court 
came to the conclusion that the appellant 
was not entitled to an order for stay of 
the suit. 


6. Mr. Subrata Roy Chowdhury 
appearing for the appellant contended 
that the existence and validity of the con- 
tract of Guarantee was never challenged 
by his client. He argued that what was 
contended was that the arbitration agree- 
ment was superseded and that the terms 
of the Guarantee did not become opera- 
tive so as to sustain a claim by the res- 
pondent against the appellant. It was 
further argued that the appellant never 
disputed or denied that it had signed the 
2 Deeds of Guarantee. He submitted that 


it was not his case that the contract was 


void ab initio. nor was it a case where a 
party denied having entered into a con- 
tract, nor a case where the existence of 
the contract itself was questioned. 


7. Counsel for the appellant fur- 
ther argued that his client was ready and 
willing to go to arbitration. He argued 
that the material time for the purpose of 
ascertaining readiness and willingness to 
go to arbitration, in an application under 
Section 34 of the Arbitration Act, was the 
time when the proceedings were com- 
menced. It was contended that whatever 
might have been the contentions of the 
appellant before the writ of Summons was 
served. there could be no doubt, that at 
the relevant time the appellant was ready 
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and willing to refer to dispute to Arbitra- 
tion. In support of these contentions he 
relied on Russell on Arbitration, 18th Ed. 
p. 153 for the proposition that where 
there was an arbitration agreement, and 
one of the parties to the agreement com- 
menced an action for determination of 
the dispute in a suit, the prima facie 
leaning of the Court was to stay the 
action, and leave the plaintiff to the Tri- 
bunal to which he had agreed. Reliance 
was also placed on a decision of this 
Court in (1951) 88 Cal LJ 34, Pannalal 
Sagoremull v. Fateh: Chand Muralidhar 
for the proposition that by mere denial 
of a contract a party could not defeat the 
arbitration agreement nor could he take 
away the jurisdiction of the arbitrator to 
decide the dispute on the merits. That 
was, however, an application for setting 
aside an award. The arbitrators took evi- 
dence on the question whether the con- 
tract had been entered into. In that case 
the contract contained the usual arbitra- 
tion clause for reference of the dispute to 
the Bengal Chamber’ of Commerce. We 
do not think that this decision is of any 
assistance to the appellant in this case. 
Reliance was also placed on another deci- 
sion of this Court in TLR (1949) 1 Cal 199, 
Hanutmal Boyd v. Khusiram Benarsilal. 
In that case it was held that in an appli- 
cation for stay under Section 34 of the 
Act, it was for the defendant in the suit, 
who applied for stay. to satisfy the Court 
that conditions for an order for stay were 
satisfied, and once that was done, the onus 
shifted to the plaintiff to show that al- 
though the conditions were fulfilled, .there 
was sufficient reason why the matter 
should not be referred to arbitration. This 
decision again is not of much assistance to 
the appellant in this case because the 


basic question im this case is whether, - 


having regard to the disputes agreed to be 


referred, it is open to the arbitrator to go © 


into the question if he had jurisdiction to 
adjudicate upon the dispute. Reliance 
was next placed on an English decision in 

954) 1 QB 8. Christopher Brown Ltd. v. 


(1 
G. W. H. S. Halftone for the proposition. 


that where the jurisdiction of the arbitra- 
tor was challenged, he was not bound im- 
mediately to refuse to act, until the ques- 
tion of jurisdiction had been determined 
by a Court of competent jurisdiction. The 
arbitrator, it was held, was entitled to in- 
quire into the question of jurisdiction, not 
for the purpose of a decision, which 
would be binding upon the parties, but 
for the purpose of satisfying himself 
whether he ought to go on with the arbi- 
tration or not, and that if it became clear 
to, him that he had no jurisdiction, then 
he might decide not to go on with the 
arbitration. I do not think that this deci- 
sion again is of much assistance in this 
case, because as I shall notice later on, 


ALR. 


not only the appellant contended firstly 
that the contract of Guarantee which em- 
bodied the arbitration agreement, did not 
become operative and secondly that the 
arbitration agreement was superseded, the 
scope of adjudication by arbitration of the 
ispute in this case was very limited in 
nature, è 
8. Counsel for the appelant next 
relied upon a decision of the Supreme 
Court Anderson Wright Ltd. v. Moran & 
Co.. AIR 1955 SC 53. Reliance was plac- 
ed on the 4 conditions for grant of stay 
laid down in paragraph 7 of the Rėèport. 
It was argued that as soon as proceedings 
were commenced by a party to an arbi- 
tration agreement, and the legal proceed- 
ing sought to be stayed was in respect of 
a matter agreed to be referred, and no 
steps had been taken in the proceedings 
and there was readiness and willingness 
and finally there was no sufficient reason 
why the matter should not be referred to 
arbitration, an order for stay of the suit 
ought to be made. He argued that in this 
case all the conditions to the making of 
an order for stay were satisfied and there- 
fore the trial Court should have stayed 
the suit as prayed for. It is to be noticed, 
however, that the arbitration clause in 
the case before the Supreme’ Court was 
in the widest possible terms namely: “All 
matters, questions, disputes. differences 


‘and/or claims arising out of and/or con~ 


cerning and/or in connection with and/or 
in consequence of and/or relating to this 
contract whether or not the obligations 
of either or both parties under this Con- 
tract be subsisting at the time of such dis- 
pute and whether or not this Contract has 
been terminated or purported to be ter- 
minated or completed, shall be referred 
to the arbitration of the Bengal Chambers 
of Commerce under the Rules of its. Tri- 
bunal of Arbitration for the Rules. the 
arbitration shall be conducted.” 


9. Reliance was next placed by 
Mr. Roy Chowdhury on Heyman `v. 
Darwins Ltd., (1942) 1 All ER 337. Re- 
liance was placed on a passage at p. 343 
of the Report where Viscount Simon, 
L. C., and that if one party to the alleged 
contract was contending. that it was void 
ab initio, the arbitration clause could not 
operate, for, on this view the clause itself 
was also void, but if the parties were at 
one in asserting that they entered into a 
binding contract, but a difference had 
arisen between them, as to whether there 
had been a breach by one side or the 
other or as to whether circumstances had 
arisen discharging one or both parties 
from further performance. such differen- 
ces should be regarded as differences 
which had arisen “in respect” or “with 
regard to” or “under” the contract. and 
an arbitration clause which used these 
or similar -expressions should be con- 
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strued accordingly. Reliance was also 
laced on the observations of Lord Mac- 
Milan at p. 346 of the Report, where 
it is stated that repudiation in the sense 
of a refusal by one of the parties to a 
contract to perform his obligation there- 
under, did not itself abrogate the con- 
tract, and the contract in`such a case 
was not rescinded, as it could not be 
rescinded by the action of one of the 
parties alone. It seems to us however, 
that the decision in Heyman v. D 

Ltd. is against the contentions of Coun- 
sel for the appellant. The observations 
of Viscount Simon L. C., on which Mr. 
Roy Choudhury relied, have to be read 
In the context of certain other obser- 
vations . at p. 341 of the Report, to 
which our attention was drawn by Mr. 
Biswarup Gupta, counsel for the res- 
pondent. These observations are: “If 
the respondents were denying that the 
contract had ever bound them at all, 
such an attitude would disentitle them 
from relying on the arbitration clause 
which it contains.’ Mr. Gupta con- 
tended, and I think rightly that in this 
case the appellant contended that in the 
events that have happened, the Con- 
tract of Guarantee; which included the 
arbitration clause, did not become op- 
erative at all. I shall turn to this ques- 
tion later in this Judgment. 


10. Reliance was next placed by 
Counsel for the appellant: on a Bench 
decision of the Madras High Court in 
AIR 1924 Mad 336, Anglo Persian Oil 
Co, Ltd. v P. S. P. Aiyer. In that 
case it was held that where there was a 
submission to arbitration, and a party 
chose to bring a suit, the other party 
could decide whether or not he should ac- 
cept the verdict of the Court, which he 
could indicate by taking some step in aid 
of the action or whether he would avail 


himself of his contractual right to go l ; 


arbitration, and if the other party 

the plaintiff into bringing a suit, that 
might provide ground for punishing him 
in costs. is decision to my mind is of 
no assistance to the appellant in this case 
as it is nobody’s case that the respondent 
‘was misled into filing the suit. The next 
case to which Mr. Roy Chowdhury refer- 
red was a decision of the Supreme Court, 
Gaya Electric Supply Co. Ltd. v. State of 
Bihar, AIR 1953 SC 182. Reliance was 
placed on this decision for the proposition 
that the legal proceedings which were 
sought to be stayed must be in respect of 
a matter which the parties had agreed. to 
refer. and which came within the ambit 
Of the arbitration agreement. and that 
where a suit was commenced as to a 
matter which lay outside the submissions, 
the Court was bound to refuse a stay, It 
was also held that where the arbitration 
agreement was broad and comprehensive, 
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and one of the parties sought to avoid the 
contract, the dispute was referable to 
arbitration, if the avoidance of the con- 
tract arose out of the terms of the con- 
tract itslef. The observation of the 
Supreme Court at p. 184 of the Report 
are very relevant: “A party cannot rely 
on a term of the contract to repudiate it 
and still say that, the arbitration clause 
should not apply. If he relies upon a 
contract, he must, rely on it for all pur- 
poses. Where, however. an arbitration 
clause is not so comprehensive and is not 
drafted in the broad language which was 
used’ in the House of Lord’s case, namely, 
"in respect of’ any agreement, or “in 
respect of something arising out of it”, 
that proposition does not hold good”, It 
seems to us that the decision of the 


_Supreme Court is entirely against the con- 


tentions of Counsel for the appellant, The 
arbitration agreement in this case, as I 
shall notice later on, is by no means, 
comprehensive. It is a limited reference 
on 2 particular points, and on none other, 
and in this case the Guarantee agreement 
is sought to be avoided for reasons de 
hors the contract and is not sought to be 
avoided by reason of something done 
under the agreement itself or by reason 
of breach of the term of the agreement. 
Furthermore, the appellant’s contention 
that the agreement did not become opera- 
tive, or that it stood superseded was not 
a contention which was made only before 
the dispute arose, but these are conten- 
tions which have been adhered to by the 
appellant even after commencement of the 
suit in the very application, out of which 
this appeal arises. JI shall refer to this 
question later in this judgment. The 
next case relied on by the Counsel for the 
appellant was also a decision of the 
Supreme Court, the Union of India v. 
Kishorilal Gupta & Bros., AIR 1959 SC 
1362. In that case it was held by a majo- 
rity that if an arbitration agreement was 
couched in the widest terms, the dispute 
whether there was frustration or repudia- 
tion of the contract would be covered by 
it. This decision again.is of no assistance 
to the appellant in this case, but it sup- 
ports the contentions of the respondent as 
I shall notice later on. The only other 
decision on which counsel for the appel- 
lant relied was a Bench decision of the 
Allahabad High Court in AIR 1958 All 
522, Ram Bahadur Thakur v. Thakur Das 
in which it was held that it was in the 
direction of the Court as to whether an 
order staying a suit should be made. and 
that the discretion is to be exercised judi- 
cially, sparingly and cautiously. It was 
also held that in commercial cases there 
should be very strong grounds for refus- 
ing a stay. We do not see how this deci- 
sion at all helps the appellant in this case. 
It certainly is within the discretion of the 
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Court to grant or to refuse a stay, but 
once the trial court has exercised such 
discretion, it should not be lightly or 
readily interfered with.-even though the 
Appellate Court might feel that if the 
decision rested with it, its own conclusion 
might have been different. 
18th Ed. p. 150, 1942 AC 130 and AIR 
1960 SC 1156). 


. 1l. The existence, the binding 
effect and the enforcibility of the Guaran- 
tee agreement has been challenged by the 
appellant in the correspondence that pas- 
sed between the parties. In the letter 
dated January 28, 1967. the appellant con- 
tended that the terms of Guarantee agree- 
ment were not operative, as no contract 
had been signed between the appellant 
and the Contractor. In the letter dated 
March 2. 1967. the appellant contended 
that the final contract between the res- 
pondent and the Contractor was conclud- 
ed on July 27. 1966 and as the Guarantee 
was given by the appellant in respect of 
the contract which arose out of tender and 
acceptance, and not the concluded con- 
tract between the parties. by virtue of 
Cl, 32 of the concluded contract, the Con- 
tract of Guarantee was superseded and no 
longer applied. In the last paragraph of 
this letter it was reaffirmed that the con- 
tract between the respondent and the 
Contractor was a contract which was con- 
cluded on July 27, 1966, and this contract 
superseded all other contracts including 
the Contract of Guarantee. The letter 
concluded by saying that the guarantee 
given must be considered cancelled and no 
claim can be retained on the basis of the 
same. In the Memorandum annexed to 
the respondent’s letter of April.26. 1967, 
it was contended that the contract be- 
tween the respondent and the Contractor, 
arrived at on the basis of tender and ac- 
ceptance, was a tentative contract. It 
was also contended that the Guarantee 
did not, in fact, guarantee the concluded 
contract and that the arbitration clause 
was altered in material respect by the 
concluded contract unknown to the ap- 
pellant. It is clear from the correspond- 
ence that the appellant was contending 
that the Contract of Guarantee was not 
operative, that it was. superseded, and it 
did not guarantee the contract between 
principles namely. the ‘respondent and the 
company. Counsel for the appellant con- 
tended that although this might have been 
the attitude of his client before the in- 
stitution of the suit, his client’s views in 
the matter had changed since the service 
of the writ of Summons on November 29, 
1967. and that as will appear from the 
petition, the appellant was. at any rate, 
since the service of the Writ of Summons, 
ready and willing to do all things neces- 
sary for the proper conduct of the arbi- 
tration proceedings, 
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12. This contention on behalf of 
the appellant, however. cannot be accept- 
ed. having regard to what is stated in the 
Affidavit-in-reply affirmed by Victor 
Ralph Winton on March 13. 1968. In 
paragraph 7(b) of this affidavit the de- 
ponent referred to the letter of January 
28. 1967, and there is nothing to show 
that the appellant had changed its views 
with regard to the contention in that 
letter that the Guarantee agreement was 
not operative. On the other hand the de=- 
ponent expressly craved leave to refer to 
that letter. In paragraph 7(d) of this 
affidavit the deponent refers to the letter 
of March 2, 1967, and again there is noth= 
ing to show or suggest that the appellant 
has changed its views with regard to the 
contention raised in that letter, that the 
contract of Guarantee had been supersed~ 
ed and no longer.applied. Finally, in 
paragraph 7(f) of the affidavit the depon- 
ent refers to the letter of April 26. 1967 
and there is no suggestion in the affidavit 
that the appellant had changed its views 
with regard to the contentions contained 
in the Memorandum which was annexed 
to the letter of April 26, 1967. 


13. Before passing I should deaf 
with a contention of Counsel for the ap- 
pellant, that in an application for stay, 
the Court should look into only the plaint 
and the pleadings in the application for 
stay, and to nothing else. This submis- ` 
sion is altogether untenable. The Court 
should look into not only the plaint and 
the pleadings in the application but also 
to the correspondence that passed between 
the parties before the institution of the 
suit in Order to determine their rival 
contentions regarding the contract con- 
taining the arbitration clause (See 1942-1 
All ER 337 (supra) at p. 340). 


14, The letters written on behalf 
of the appellant to which I have referred 
earlier raised 3 contentions, namely, that 
the terms of the Guarantee agreement 
were not operative, that the contract of 
Guarantee had been superseded, that the 
Guarantee did not purport to and did not, 
in fact, guarantee the concluded contract 
between the principals, and that the arbi- 
tration clause was altered in a ma 
respect unknown to the appellant. The 
question is, is there any difference be- 
tween these contentions and a repudiation 
of the contract by one of the parties? I 
see none. The contention, that the terms 
of the guarantee agreement never became 
operative so as to bind the parties and the 
contention that the contract had been 
superseded, are in my view outright re- 
pudiation of the contract. Counsel for tha 
respondent contended. and I think right- 
ly. that there was a repudiation of the 
contract which went to the very substance 
of the whole contract, and therefore the 
appellant could not rely upon the 
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tration clause, even assuming there was 
& valid agreement to refer the same to 
arbitration. In support of this contention 
reliance was placed by counsel for the 
respondent on a decision of the House of 
Lords Jureindini v. National British and 
Irish Millers Insurance Co, Ltd., 1915 AC 
499. Dealing with this question Viscount 
Haldane L. C.. said at p. 505 of the Re- 
port: “Now, my Lords, speaking myself, 
when there is a repudiation which goes to 
the substance’ of the whole contract I do 
not see how the person setting up the re- 
pudiation can be entitled to insist on a 
subordinate term of the contract still 
being enforced.” Reliance was also plac- 
ed by Counsel for the respondent on a 
decision of the Supreme Court AIR 1959 
SC 1362 (supra). Reliance was also plac- 
ed on another decision of the Supreme 
Court AIR 1953 SC 182 (supra). In this 
case it was held that where a party sought 
to avoid a contract for reasons de hors 
the contract, the arbitration clause could 
not be invoked as it went along with the 
other terms of the contract, and that a 
party could not rely on a term of the con= 
tract to repudiate it, and still say that the 
arbitration clause should not apply. Coun~ 
sel for the respondent contended that the 
appellant’s contention was and still is, 
that the contract containing the arbitra- 
tion clause did not become operative, and 
that it had been superseded, and there~ 
fore the appellant could not be allowed, 
at the same time to urge that the arbitra- 
tion agreement survived and should be 
enforced, It seems to us that there is a 
good deal of force in this contention. We 
* do not see how the appellant can contend 
that although the contract of guarantee 
was superseded and although it never be- 
came operative as between the parties, 
yet it is in existence and should be treat- 
ed to have become operative for the pur- 
pose of arbitration. 


15. On this question Counsel for 
the respondent also relied on several 
other decisions to which I will now refer, 
He relied on Toller v. Law Accident In- 
surance Society Ltd., (1936) 2 All ER 952. 
Tn that case it was held that if an issue 
was referred to arbitration and a finding 
was given by the Arbitrator that there 
was no contract in existence, that would 
be a finding that the arbitration clause 
never existed and the arbitrator had no 
furisdiction to deal with the matter and 
that such an issue would be a proper 
issue to be tried in Court. In that case, 
however, a Proposal Form for a car in- 
surance was signed but no premium was 
paid nor a policy issued. but Cover Notes 
were issued from time to time. It was in 
these facts that it was contended that the 
contract of Insurance containing the arbi- 
tration clause never came into existence, 
The facts in this case seem to us to be 
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different from the facts in the instant ap- 
peal, inasmuch as there is no dispute in 
this case that the Deed of Guarantee was 
signed by the parties. I therefore do not 
think that this decision is of any assis- 
tance to the respondent except for the 
principle it lays down. Counsel for the 
respondent also relied on the observations 
of Viscount Simon L. C., in 1942-1 All 
ER 337 (supra) at p. 341 of the Report to 
the effect that if a party was denying 
that the contract ever bound him at all, 
such an attitude would disentitle him 
from relying on the arbitration clause 
which it contained.’ Reliance was next 
placed by Counsel for the respondent cn 
a decision of this Court reported in (1953) 
91 Cal LJ 1. I do not think that decision 
is of any assistance as it was not dealing 
with the case of an order for stay of the 
suit under Section 34 of the Arbitration 
Act, 1940. Mr. Gupta also relied on a 
decision of the Punjab High Court in AIR 
1952 Punj 63, Chiranjiv Lal v, Tropical 
Insurance Co, Ltd. In that case again it 
was held that where a party had repu- 
diated the contract and such repudiation 
in effect raised the contention that there 
was no contract at all between the parties, 
it was not open to that party to take, 
adavntage of that portion of the con- 
tract which enjoined arbitration. Reliance 
was also placed by Mr, Gupta on a deci- 
sion of this Court reported in (1949) 53 
CWN 505 for the proposition that where 
the question of jurisdiction of the Arbitra- 
tor was raised in an application for stay, 
the Court was competent to decide the 
guestion whether the Arbitrator had 
jurisdiction or not. I do not think that 
this decision is of any assistance to the 
respondent in this case. Reliance was also 
placed on a decision of this Court in AIR 
1970 Cal 221. I do not think this deci- 
sion throws any light on the questio 
with which we are concerned in this 
appeal. 

16. . In the facts in this case and 
on the law as it is settled now, I have 
no hesitation in holding, that even if the 
arbitration agreement was wide enough 
to embrace within its ambit, the dispute 
raised in the plaint, the suit ought not 
to be stayed. having regard to the con- 
tentions of the appellant to which I have 
earlier referred, 


17. The appellant ought not to be 
allowed to say that though there is no 
operative and binding arbitration agree- 
ment and though the contract between 
the parties had been superseded, the con- 
tract containing the arbitration clause 
ought to be treated as alive and binding 
between the parties so as to compel them 
to go to arbitration. 

18. Let us now proceed to have a 
closer look at the arbitration agreement 
in this case. The arbitration clause is 
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part of the Contract of Guarantee and it 
is necessary that the arbitration clause 
should be set out in order to appreciate 
its scope and effect. It is-as follows: 


“Now. this Indenture Witnesseth that 
in consideration of the premises, the Bank 
hereby guarantees to the Commissioners 
the punctual, true and faithful perfor 
mance and observance. by the Contractor 
of the covenants and conditions on the 
part of the Contractor contained in the. 
said Contract and the Bank undertakes 
and agrees with the Commissioners and 
unequivocally promises to pay to the 
Commissioners upon demand in writing 
whenever required by them from time to 
time to do and within a fortnight from 
the date of such demand sum or sums not 
exceeding in the whole £ 17,500 (Seven-~ 
teen thousand five hundred pounds only} 
as may become payable to the Commis“ 
sioners by the Contraetor by virtue or 
arising in any way whatsoever out of or 
in connection with the said Contract or 
by reason of any breach or non-perfor- 
mance of the same or by the neglect, 
omission or breach of the said contract 
by the Contractor PROVIDED ALWAYS 
and it is hereby expressly stipulated and 
agreed that if any question arises as to 
whether any sum has become so payable 
by the Contractor to the Commissionérs 
or whether the Contractor is guilty of 
any breach or non-performance of the 
said Contract or of negligence or omis- 
sion to perform the same, the decision of 
an Arbitrator in England to be appointed 
by the Ministry of Transport Governa 
ment of India shall be final and conclus 
sive and this Indenture Further Wit- 
nesseth that the Guarantee herein con- 
tained shall not be revocable by notica 
of dissolution, bankruptcy, liquidation, 
closure or winding up of the business of 
the Contractor or any change in the con- 
stitution or composition of the Contrace 
tor’s business and the liability of the 
Bank under these presents shall not. be 
impaired in any way. by any extension of 
time or variation or’ alteration made, 
given, conceded or agreed to by the Com= 
missioners in any of the terms or condi- 
tions of the said Contract or any other 
indulgence given by the Commissioners 
or by reasons of any failure on the part 
of the Commissioners to enforce any of 
their remedies against the Contractor 
and or by reason of failure on the part of 
the Commissioners to observe or perform 
any of the stipulations contained in the 
said Contract and to be observed or per- 
formed by the Commissioners or by any 
other dealing between the Commissioners 
and the Contractor whether any of the 
above takes place with or without the 
knowledge -of the Bank and that the 
Guarantee herein contained shall remain 
in full force and virtue until all claims 


ALE. 


and demands. of the Commissioners 

virtue or arising out of or in 
connection with the said Contract have 
been fully paid and satisfied Pro- 
vided Always and it is hereby agreed 
by and between the parties that the 
Bank’s liability under the Guarantee 
is restricted to a maximum sum of 
£ 17,500 (Seventeen thousand five 
hundred pounds only) and this guarantee 
shall remain in force up to and including 
a period of six months after acceptance 
of the vessel in Calcutta unless a suit or 
an action to enforce a claim under the 
guarantee Is filed against the Bank with- 
in six months after acceptance of the 
vessel in Calcutta as aforesaid all rights 
of the Commissioners under the guarantee 
shall stand forfeited and the Bank shall 
be released and discharged from all labi- 
lities thereunder,” 


19. 


Í It is not a reference to arbi- 
tration couched in. the wide terms to 
which I have referred earlier in this 
Judgment. What is. however, of the 
utmost importance so far as this appeal 
is concerned, is that the arbitrator has no 
jurisdiction at all under the terms of the 
agreement to go into the question of 
liability of the Bank to the appellant, 
That question has been left severely 
alone, and entirely outside the jurisdic. 
tion of the Arbitrator. The suit which 
is sought to be stayed is a suit by tha 
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respondent against the Bank to enforce 
its claim. Looking at the plaint, there 
can be no doubt that the dispute in the 
suit is altogether outside the ambit of the 
terms of reference. In other words, the 
scope of the suit, as it appears from the 
plaint, is entirely outside the disputes 
agreed to be referred to the Arbitrator. 


20. 
the respondent pleads the agreement be- 
tween the parties to the suit, namely, the 
Commissioners for the Port of Calcutta 
and Blyth Dry Docks Ship-building Co. 
Ltd. for the supply of 2 barges. In para- 
Contract of Guarantee be- 


pleaded, the terms of Guarantee being 
that the defendant guaranteed punctual, . 
true and faithful performance by the 
Contractor of all the conditions of the 
contract and promised to pay on demand 
to the plaintiff a sum of £ 17.500 in each 
of the 2 guarantees in the event of any 
breach or non-performance of the con- 
tract. In paragraph 3 of the plaint the 
respondent pleads payment of diverse 
sums aggregating £ 1,75,000. In para- 
graph 4 of the plaint the respondent 
pleads the voluntary liquidation of the 
Contractor and failure to construct and 
supply the 2 Barges. In paragraph 5 of 
the plaint the respondent pleads that he 
suffered loss and damages, In paragraph 6 
of the plaint it is alleged that the appel- 
lant failed and neglected to pay £ 35,000 
being the amount of 2 guarantees. In 
paragraph 7 of the plaint it is alleged 
that the respondent is entitled to Rupees 
7,35,000/- with interest of 6 per cent. 
These are all the averments in the plaint 
in the suit which is sought to be stayed 
by the appellant, 


21. The correspondence between 
the respondent and the company which 
culminated in a contract for the construc- 
tion and supply of the 2 barges, as also 
the two Deeds of Guarantee were annex- 
ed to the plaint. It is matinfestly clear 
from the plaint that no dispute has béen 
raised therein on the two questions 
which the parties agreed to refer to 
arbitration namely: (1) Whether any sum 
has become payable by the Company to 
the respondent and (2) Whether the 
company is guilty of any breach or non- 
.performance of the Contract or of 
negligence or omission to perform the 
same. These are the only two disputes 
which the parties agreed to refer to 
arbitration. But the only dispute set out 
in the plaint is the failure on the part of 
the appellant to pay to the respondent 
the sum of Rs, 7,35,000/- which the appel- 
lant promised to pay to the respondent, 
upon failure or neglect on the part of 
the Contractor to construct and supply 
the 2 Barges. In these facts, the conclu- 
gion is inescapable that the dispute rais- 


In paragraph 1 of the plaint 
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ed and pleaded in the plaint is not a dis- 
pute which the parties had agreed to 
refer to arbitration. The law in this 
country as it stands today does not en- 
title the appellant to a discretionary ` 
Seer tOe BEA OE ei de Caer sua ae 


22. . Looking a little deeper into 
the matter it will be at once seen that 
arbitration will not, and cannot by any 
means give to the respondent, the relief 
which he has claimed in the suit. If the 
matter was referred to arbitration the 
only questions that the Arbitrator could 
adjudicate upon, were whether any sum 
became payable by the company to the 
respondent and whether the company 
was guilty of breach or non-performance 
of the Contract or of negligence or omis- 
sion to perform the same. A decision of 
the Arbitrator on either of these two 
questions, or on both, would not give to 
the respondent the amount it has claimed 
in the suit. Faced with this position, 
Counsel for the appellant submitted that 
after getting the award as contemplat- 
ed by the agreement between the par- 
ties, the respondent would have to file a 
suit for recovery of its dues. If such is 
the position, as no doubt it is, we see no 
reasons for staying the suit, which is the 
only means by which the respondent can 
try to obtain satisfaction of its j 
against the appellant. Even if an award 
is obtained on either or both of the ques- 
tion agreed to be referred, dispute in the 
suit would still remain outstanding and 
would have to be adjudicated upon in 
Court on the basis of the claim laid in 
the plaint, 

22-A. There remains only 2 other 
contentions raised by Mr. Gupta to be 
dealt with. These were firstly that com- 
plicated questions of law were involved, 
and therefore the dispute should not be 
referred to arbitration and secondly that 
discretion should not be exercised in 
making an order of stay of the suit as 
the appellant had suppressed the fact that 
the petitioner was denying the acceptance 
and validity of the arbitration agree- 
ment. The questions of law, which 
according to the respondent., are too 
complicated to be dealt with in arbitra- 
tion, have been set out in paragraph 15 
of the petition. We are of opinion that 
those questions arè by no means so com- 
plicated as to enable us to hold that they 
would be beyond the competence or 
ability of the Arbitrator to adjudicate 
upon them, 


23. On the second question namely 
suppression, Mr. Gupta submitted that 
es the appellant had failed to mention in 
the petition its views on the validity and 
enforcibility of the arbitration agreement, 
as expressed in the correspondence men-~ 
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tioned earlier, it was guilty of suppres- 
sion, and for that reason the Court’s dis- 
cretion should not be exercised in its 
- favour in granting a stay of the suit. In 

‘ support of this contention Counsel for 
the respondent relied on The King v. The 
General Commrs, for the purposes of the 
Income-tax Act, (1917) 1 KB 486. That 
was a case of a Rule Nisi in a high pre- 
rogative writ and it was held that sup- 
pression of material facts in the writ peti- 
tion was enough to discharge the Rule 
Nisi. I do not think that the analogy of 
suppression in a writ petition can be ap- 
plied to an application for stay of a suit 
under the Arbitration Act. In any event, 
we do not think that the alleged suppres- 
sion was such as to hold that by itself it 
is enough to refuse to stay the suit. We 
are not impressed by either of these 2 
contentions urged by'Mr. Gupta and in 
our view the trial Court was right in re- 
jecting these contentions. 


24. There is however, one an= 
other matter to which I should refer be- 
fore I conclude. Counsel for the res 
pondent relied on the last few lines of 
the Contract of Guarantee which are as 
follows: 


“And this Guarantee shall remain in 
force up to and including a period of six 
months after acceptance of the vessel in 
Calcutta unless a suit or an action to en- 
force a claim under the Guarantee is filed 
against the Bank within six months after 
acceptance of the vessel in Calcutta as 
aforesaid. AN rights of the Commis- 
sioners under the Guarantee shall stand 
forfeited and the Bank shall be released 
nae discharged from all liabilities there- 
under.” 


25. Relying on this part of the 
Contract between the parties Counsel for 
the respondent submitted that the res- 
pondent was bound to file a suit against 
the Bank if it wanted to keep the 
Guarantee alive beyond the period of six 
months from the acceptance of the 
vessel. He also submitted that the par- 
ties contemplated by ‘the Contract itself, 
that a suit should be filed by the res- 
pondent for enforcement of its claim 
under the Contract of Guarantee. It 
seems to us that this contention on be- 
half of the respondent is well-founded. 
It was within the contemplation of the 
parties that a suit had to be filed within 
a period of six months after acceptance 
of the vessel in Calcutta. and unless such 
a suit was filed the appellant would stand 
released and discharged from its obliga- 
tions under the Contract of Guarantee. 
Under the compulsion of the terms of 
contract the respondent is obliged to file 
a suit if it wanted to keep its claim 
against the appellant alive six. months 
after the acceptance of vessel in Calcutta. 
It is true that the question of acceptance 





A.I.B. 


of vessel in Calcutta did not arise as the 
barges were neither manufactured nor 
delivered. But the intention of the par- 
ties is quite clear from the terms of the 
Contract namely, that a suit was con- 
templated by both the parties ta the con- 
tract in certain events and that the res- 
pondent’s claim against the appellant can- 
only be enforced by a suit and not by a 
reference of the dispute to arbitration. 
That position seems to us to be amply 
oS from the terms of the contract it- 


26. For the reasons mentioned 
above this appeal fails and is accordingly 
dismissed with costs. 

AJAY K. BASU J.:— 27. I 
concur with my Lord but would like tq 
add that on construction of the document 
(Bank Guarantee), Ext. G, at page 30 of 
the Paper-book, it ig clear that the con- 
tracting parties to the said guarantee 
agreement were the Chartered Bank of 
4. Netaji Subhas Road, Calcutta, and the 
Commissioner for the Port of Calcutta 
and in the recital to the said contract it 
is inter alia mentioned that Blyth Dry 
Docks Ship Building Co. Ltd. of London, 
supplier of 2 steel barges shall furnish a 
Bank Guarantee by a scheduled bank in 
Calcutta for a sum of & 15,500 and pur~ 
suant to that the guarantee was furnish 
by the Bank as mentioned in 
document Ext. G. 


28. The alleged arbitration clause 
Incorporated in the said guarantee is cer- 
tainly outside the ambit and scope of the 
agreement between the contracting par- 
ties. That arbitration only speaks of an 
Arbitrator in London who will decide the 
quantum of the sum payable by the Con- 
tractor i. e. Messrs. Blyth Dry Docks Ship 
Building Co. Ltd, of London to the Com- 
missioner for the Port of Calcutta. This 
arbitration clause doeg not mention any- 
thing about any dispute or claim against 
the bank. Therefore. the alleged case of 
action or claim against the bank in terms 
of the guarantee is not contemplated and 
is wholly outside the scope of the arbi- 
tration agreement. The bank has noth- 
ing to do with the arbitration clause in 
the agreement. This is clear from the 
fact that at the end of the said para- 
graph 3 in the said document, Ext. G, it 
is mentioned that on certain eventualities 
a suit will have to be filed against the 
bank to enforce the claim under this 
guarantee. Therefore, on the construc- 
tion of the document itself following the 
principles laid down in 1942-1 All ER 337 
and AIR 1955 SC 53, it is clear that the 
stipulating parties to the guarantee did 
not bind themselves to the arbitration 
agreement as such, 

29. Therefore, the bank is not en- 
titled to-get a stay of the suit under Sec- 
tion 34 of the Indian Arbitration Act, 
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30. Even assuming that the arbi- 
tration clause is binding on the parties 
to the guarantee (though there is no 
cogent reason for that) even then one of 
the essential ingredients for stay under 
Section 34 of I. A. Act would be whether 
the petitioner was ready and willing to 
proceed with the arbitration at the com- 
mencement of the proceedings. 

31. Mr. Subrata Roy. Choudhury, 
appearing for the appellant. urged that 
though it might appear from the corres- 
pondence disclosed in the affidavits that 
sometime prior to the commencement of 
the proceedings his client was contending 
that the guarantee agreement was invalid 
or was altered or was superseded and not 
binding or there was only a tentative 
agreement and no finally concluded con- 
tracts and from which it might appear 
that prior to the commencement of the 
proceedings the petitioner was not ready 
and willing to proceed with the arbitra- 
tion but nonetheless at the time of the 
commencement -of the prop E which 
is the material time, his client might 
have taken a complete somersault and 
was ready and willing to abide by the 
arbitration clause in the contract of 
guarantee on which the plaintiff has filed 
the suit and so the petition should suc- 
ceed, Because what is relevant is the_ 
attitude of the party at the commence- 
ment of the proceedings and not before. 
The suit was filed on or about the 9th 
November. 1967 and the writ of summons 
was served on the 29th November, 1967 
and the application for stay was moved 
on the 5th January. 1968 and the corres- 
pondence relied on were earlier to the 
filing of the suit. 

32. On proper consideration of the 
affidavits particularly affidavit-in-reply 
affirmed by Victor Ralf Winton, Deputy 
Manager and constituted Attorney of the 
Chartered Bank on 13th March, 1968 in 
paragraph 7 of his affidavit particularly 
in sub-paragraphs (b), (d) and (f) he has 
relied on his client’s contention in the 
correspondence that passed earlier. That 
is to say there was in fact no resiling 
from the earlier attitude which was shown 
from the beginning of the dispute in the 
correspondence i.e. challenging the con- 
tract and the validity of the agreement. 
From which it is clear that the petitioner 
was not ready and willing even at the 
time and after the commencement of the 
proceeding. 


33. I have no hesitation to say 
that the application for stay was not 
bona fide or made in the interest of jus- 
tice and this appeal should be dismissed. 

34. I may also mention here that 
the said Blyth Dry Docks Ship Building 
Co. of London which went into voluntary 
liquidation made.it clear that they are 
not in a position to fulfil the said contract 
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(Vide letter dated 28th January, 1967) 
when they said that the barges will not 
be completed and even in their letter 
dated 20th September, 1967 they said: 
“No Indian contracts have been or 
are being carried out by the Joint Liqui- 
dators,” 
- eee Appeal dismissed, 


Banerjee 
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Sukumar Bysack, Plaintiff-Appellant 
v. Sushil Kanta Banerjee, Defendant~ 
Respondent. 

Second Appeal No. 520 of 1967, Dj- 
7-5-1971, 

~ (A) Evidence Act (1872). Ss. 91, 92— 
Oral evidence to show real nature of ‘the 
transaction was admissible and is not 
barred by Ss. 91 and 92. 

Sections 91 and 92 do not preclude 
the defendant from showing by evidence 
that though the document was executed 
in the form of an agreement for sale of 
land, the real nature of transaction was 
a loan for which the document was a 
security. - ATR 1936 PC 70 & ILR (1956) 
1 Cal 59 & ATR 1954 Cal 48 and ATR 1954 
Cal 379 & AIR 1967 Cal 351 & (1966) 70 
Cal WN 982, Followed, _ (Para 11) 

(B) Specific Relief Act (1877), Ss. 20, 
22 — Contract for sale —- Hard and un- 
conscionable bargain — Discretion to en- 
force specific performance must not be 
exercised arbitrarily but judicially — 
Decree for refund of earnest money to 
plaintiff with interest modified in second 
appeal to one of specific performance 
owing to lapse of time since contract was 
entered into. 


The discretion of Court to enforce 
specific performance in cases where the 
bargain in question has been established 
by evidence to be hard and unconscion- 
able, cannot be exercised arbitrarily and 
must be exercised judicially in the cir- 
cumstances of each case. (Para 12) 

Where in a suit for specific perfor- 
of an agreement for sale, the 
bargain was found to be not merely im- 
provident or for inadequate consideration 
but definitely unconscionable, it would be 
inequitable to enforce performance of 
contract, and at best the plaintiff could be 
entitled to a refund of earnest money 
with stipulated interest. It was held by 
the High Court in second appeal that 
such a decree passed by the courts below 
in favour of the plaintiff would be in pro- 
per and judicial exercise of discrétion of 
court for balancing equities between the 
parties, (Para 12) 

But in the changed circumstances 


. owing to lapse of time (as more than 12 
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years had elapsed since the contract was 
entered into and also from the date when 
the sult was instituted), it was held by the 
High Court that the decree made in 
favour of the plaintiff would -be unjust 
and inequitable to him. Taking all the 
matters into consideration the High Court 
held that it would be just and sie ta 
to both the parties to modify the decree 
to the extent that if within the stipulat- 
ed date the plaintiff appellant deposited 
in the trial court Rs. 15,000/- in cash to 
be paid to the defendant respondent, 
there should be a decree for specific per- 
‘formance of the agreement for sale 
against the defendant and in favour of 
the plaintiff. If the said amount was not 
deposited within the prescribed date, the 
decree passed in the ‘suit by the lower 
courts would ‘stand affirmed. 

(Para 12) 


Cases Referred: Chronological Paras 
(1967) AIR 1967 Cal 351 (V 54)= 
. 70 Cal WN 139, Banku Behari 

Chandra v. Kalyani ‘Devi 10 
01966) 70 Cal WN 982 = ILR (1966) 
sie 641, Budhu Sau v. Mangal 


OSO) ILR (1956) 1 Cal 59, Manindra 
- Nath Bose v. Narendra Kishore 


Mitr 
{1954) AIR 1954 Cal 48 (V 41)= 
1954 Cri LJ 13; Sukumar Banerjee 
v. Hiralal Chatterjee 10 
(1954) AIR 1954 Cal 379 (V 41)= 
1954 Cri LJ 1015, Satish Chandra ' 


. 10 


Saha v. The State | 10 
(1936) ATR 1936 PC 70° (V 23)= 

63 Ind App 126, Tyagaraja 

Mudaliar v. Vedathanni 9 


(1914) ATR 1914 Cal 137 (V 1) = 
ILR 41 Cal 852. Haradhan Deb 
Nath v. Bhagabati Dasi- 9 
Lala Hemanta Kumar, Paresh Nath 
Bhattacharyya and Iswari Prosad Agra- 
wal, for Appellant; ` Bankim: Chandra 
Banerjee and ` Deba Prosad Mukherjee, 
for Respondent. 
AMARESH ROY, F; :— This appeal 
is by the Plaintiff in'a suit for specific 


performance of a contract alleged to be - 


a contract for sale of immovable proper- 
ties. Plaintiff had also prayed in the suit 
for possession of the disputed properties 
by evicting the defendant therefrom and 
other ancilary reliefs. Plaintiffs lost in 
the original court of Subordinate Judge 
and also in the appeal Hence this Se- 
Core ‘Appeal hag been preferred in this 


2. Plaintiffs case was that defend- 
ant was the owner of the disputed pro- 
perties and he had agreed to sell those 
to the plaintiff for a consideration of 
Rs. 8000/-. On 23-12-1958 an agreement 


dle cams was executed and registered be- ` 


the parties, the plaintiff having 
bald Re 3,500/- as earnest money, It was 
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agreed that defendant shall make out a 
good and marketable title, deliver the 
title deeds and connected papers within 
two days from the date of registration of. 
the agreement, clear the mortgage of thè 
property created by him in favour of 
Government of West Bengal within 21 
days from the date of agreement by pay- 
ing up the dues of the mortgagee out of 
the earnest money and complete the 
transaction of sale within 30 days from 
the date of delivery of title deeds. Plain- 
tiff alleged that he was ready and willing 
to pay the balance consideration and made 
repeated demands on the defendant to 
comply with the terms of the agreement 
but the defendant failed to do so. At the 
same time plaintiff also alleged that the 
defendant not having disclosed or paid 
up the. dues of Government under the 
mortgage and also monies due to the 
Municipality and Calcutta Electric Sup- 
ply Corporation, the plaintiff is entitled 
to withhold a portion of the consideration 
money for clearing those liabilities. 


2 Be Defendant contested the suit. 
His case is that plaintiff really advanced ` 
a sum of Rs. 2232/- as loan at a time the 
defendant was in urgent need of money 
for maintaining his big family. The 
document in the form of agreement: for 


-sale was executed as security for the said 


loan and plaintiff gave assurances that 
the transaction shall be treated as a loan 
and security for that loan. Defendant 
contended that the plaintiff at best can 
claim refund of the earnest money with 
6 per cent. interest thereon. 


4, At the trial evidence was given - 
on both sides. While on the plaintiff's 
side reliance was placed mainly on the 
registered document proved in evidence 
and marked Ext. 1 and a bunch of letters 
marked Ex, 2 series; on the side of the 
defendant also reliance was placed on 
some of the clauses in Ex, 1 and contents 
of letters Ex, 2 series by examining seve- 
ral witnesses to show the real nature of 
the transaction and the surrounding cir- 
cumstances in which the transaction was 
entered into in support of the defendant’s 
case that the transaction was really a` 
loan and the document Ex. 1-was execut- 
ed as a security for that loan. Some of 
those witnesses are persons who were 
present at the transaction: and attested 
the document Ex, 1. 


5. Facts brought out in evidence 
and accepted by both the Courts below 
are that defendant came to India as a re- 
fugee from East Bengal leaving all his 
property in that country. He has a large 
family to maintain and look after. He 
purchased the land in suit measuring 
about 2 cottas 9 chittaks at a considera- 
tion of Rs, 6250/-. Then he took a loan 
from Government of an amount of Rupees 
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3250/- for building a house on that land. 
The property at the time of the transac- 
tion evidenced by Ex. 1 consisted of an 
one storied building having three bed 
rooms, one Verandah, one C. L roofed 
room and sanitary privy and a ringwell 
Defendant testified that he spent about 
Rs, 15,000/- for those structures. Value 
of the property at the relevant time ac- 
cording to the estimate of D. W. 1 who is 
an Engineer and expert would not be less 
than Rs. 21,000/-. Correspondence by 
letters Ex. 2 series shows that plaintiffs 
definite case was that the defendant had 
failed to make out good marketable title 
and had neither cleared the liability to 
Government under mortgage nor paid the 
dues of the Municipality and Calcutta 
Electric Supply Corporation. 


6. A question however was raised - 


whether evidence to show that nature of 
the transaction owas loan and not an 
agreement for sale of immovable pro- 
perty could be adduced in view of the re- 
gistered document Ex. 1. Both the courts 
below held by referring to decisions cited 
that oral evidence to show real nature of 
the transaction was a ble and is 
not barred by the provisions in Ss. 91 
and 92 of Evidence Act. 


7. Taking into consideration evi- 
dence on record, the. surrounding cìr- 
cumstances and probabilities of events 
particularly the several terms in Ex. 1 
and definite stand taken by plaintiff as 
evidenced by letters Ex, 2 series the trial 
court held that real transaction was one 
of a loan of Rs. 2232/- at an interest of 
6 per cent. per annum and Ex. 1 was ex- 
ecuted as security for that loan. It is not 
an agreement of sale at all, though the 
document Ex. 1 was executed in that 
form. The parties never intended that 
the Bainapatra (Ex. 1) would be given 
effect to except as a security for the loan. 
In the terms of the deed particularly in 
Cls. 3, 4 and 5, the defendant not hav- 
ing made out a good marketable title, as 
in the plaintiff’s definite case, Cl. 8 of the 
deed Ex. 1 can be enforced that the de- 
fendant shall refund the earnest money 
with interest at the rate of 6 per cent p. a. 

i The learned Subordinate Judge 
also held that even if the agreement for 
sale is effective, the plaintiff cannot ob- 
tain a decree for specific performance 
either as of right or as a matter of course. 
Court has a discretion in the matter of 
granting an equitable remedy and that 
discretion should be exercised by taking 
into consideration all the surrounding cir- 
cumstances and equity of the bargain. 
Plaintiff's claim for a decree for specific 
performance of contract of sale was dis- 


allowed but a decree in his favour direct-- 


ing defendant to refund the earnest money 
with interest was passed in the trial 
court, 
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9. Plaintiff appealed against that 
decree. The appellate Court agreed with 
the findings of facts arrived at by the 
trial court and also held that on the 
authority of Privy Council decision in 
AIR 1936 PC 70, (Tyagaraja Mudalivar 
v. Vedathanni) Sections 91 and 92 of 
Evidence Act do not preclude the defend- 
ant from showing by evidence that though 
the document was executed in the form 
of an agreement for sale. the real nature 
of transaction was a loan for which the 
document was a security. The appellate 
Court also held on the authority of the 
decision of this Court in the case of 
Haradhan Deb Nath v, Bhagabati Dasi, 
ILR 41 Cal 852 (853) ™ (AIR 1914 Cal 
137) that Section 20 read with Sec, 22 of 
Specific Relief Act gives discretion to 
Court not to enforce specific performance 
in cases where bargain appears to be so 
hard as to be unconscionable, so that its 
actual performance would in the circum- 
stances be inequitable. Being of the view 
that the discretion has been rightly ex- 
ercised by the Subordinate Judge, the ap- 
pellate Court affirmed the decree passed 
in the trial court and dismissed the ap- 
peał with costs. 

10. Plaintiff has preferred this 
Second ‘Appeal from that judgment and 
decree of the appellate Court. Appearing 
in support of the appeal the learned Ad- 
vocate Mr. Lala acknowledged that on 
questions of fact, the concurrent findings 
of the Courts below are conclusive and 
cannot be reopened. But Mr. Lala sought 
to argue two points as question of law. 
First. he contended that the Courts below 
are not correct in overruling the objection 
of admissibility of evidence to show that 
facts are contrary to what appears un- 
ambiguously in the written contract. To 
answer this contention on behalf of the 
Respondents the learned Advocate Mr. 
Banerjee has relied on the Privy Council 
decision cited by the Courts below and 
also on later decisions of this Court ex- 
Plaining the scope of Secs. 91 and 92 of 
Evidence Act (See ILR (1956) 1 Cal 59, 
Manindra Nath Bose v. Narendra Kishore 
Mitra; (AIR 1954 Cal 48, Sukumar Baner- 
Jee v. Hiralal Chatterjee); (AIR 1954 Cal 
379 (381), Satish Chandra Saha v. The 
State); (70 Cal WN 139 = (AIR 1967 Cal 
351), Banku Behari Chadra v. Sm. Kalyani 
Devi); ( (1966) 70 Cal WN 982. Budhu Sau 
v. Mangal Sau) ). 


11. We agree with the contention 
of Mr. Banerjee that the Courts below 
have correctly applied the law and have 
not committed any error in following the 
decision of the Privy Council and later 
decisions of this Court above referred to. 

12. Only other point raised by Mr. 
Lala for Appellant before us is the use 
of discretion of Court for granting equit- 
able relief by enforcing specific perfor- 
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mance. Mr. Lala is right in asserting that 
the discretion cannot be exercised arbi- 
trarily and must be exercised judicially 
in the circumstances in each case. 
did not contend that Court has, no discre- 
tion at all and is compelled to grant the 
relief of specific performance of a con- 
tract that has been established by evi- 
dence. His contention was that discretion 
has not been judicially and properly ex- 
ercised for rejecting the claim of specific 
performance of the contract proved in 
this case. That contention does not ap- 
pear to us to be sound. In the circum- 
stances of the present case and on 
evidence on record both the Courts 
below have found that the transac- 
tion was in fact not a contract for sale 
of land, but only a transaction of loan. 
Then only the Courts below considered 
the aspect that even if it is an agreement 
for sale of land on the terms of that con- 
tiact plaintiff is entitled to a decree for 
enforcing Cl. 8 thereof because plaintiff's 
own case is that Cls. 3, 4 and 5 have not 
been complied with by defendant and he 
having failed to make out a good market- 
able title plaintiff is entitled at best to 
a decree for refund of the earnest money 
mentioned in Ex, 1 with interest as sti- 
pulated in Cl. 8 of that document, That is 
a decision must in favour of the plain- 
tiff and has been made in proper and 
judicial exercise of discretion for balanc- 
ing equities between the parties. On the 
findings of the Courts below. to enforce 
performance of contract of sale. would be 
inequitable because the bargain was not 
. merely improvident or for inadequate 
consideration but was definitely uncon- 
scionable. We agree with that finding. 


13. Mr. Lala then argued that 
more than 12 years have elapsed since 
the contract was entered into and also 
from the date when the suit was institut- 
ed. In the changed circumstances by 
lapse of time. the decree made in favour 
of the plaintiff will be unjust and inequi- 
able to him. Mr. Lala therefore prayed 
for modification of the decree suitably on 
equitable grounds. Mr. Banerjee for the 
Respondent indicated that his client will 
not object to stand in the way of suitable 
modification of the decree for doing jus- 


tice and equity between the parties that. 


this Court may think proper. 


14. Taking all matters into con- 


sideration we hold that it will be just 
and equitable to both parties to modify 
the decree to the extent that if within 
30th of June 1971 the plaintiff deposits 
in the trial court Rs. 15,000/- in cash to 
be paid to the defendant. there shall be 
a decree for specific performance of the 
agreement for sale against the defendant 
and in favour of the plaintiff. If the 
said amount of Rs. 15,000 is not deposited 
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by plaintiff within 30th June next, the 
decree passed in the suit shall stand affi- 
rmed With that modification of the 
decree the appeal is dismissed without 
costs. 

DE, J. :—~ 15. I agree. 


as Order accordingly, 
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S. A. MASUD, J. 
.  Rajlakshmi Dassi Bechulal Das, Plain» 
tiff v. Krishna Chaitanya Das Mohanta, 
Defendant. 
Testamentary Suit No. 3 of 1969, D/- 
13-1-1971. 


: (A) Succession Act (1925), S. 222 —« 
Application for probate — Delay—Effect. 

If there is positive proof of ex- 
ecution of the will by oral and docu- 
mentary evidence delay, by itself cannot 
be a ground for refusing grant of pro- 
bate. Further if suspicious circum- 
stances can be given a possible ex- 
planation court should not refuse 
grant of probate when the attesting wit- 
nesses have otherwise proved voluntary 
execution of the will and the testamen- 
tary capacity of the testator. (Para 8) 


(B) Succession Act (1925), S. 63 —~< 
Proof of execution. 

The evidence should be examined 
collectively and in doing so oral, docu- 
mentary and. surrounding cireumstances 
should be taken into consideration. Be- 
fore an evidence is rejected on grounds 
of discrepancies the court must satisfy 
itself that those discrepancies cannot be 
explained on account of defective 
memory, failing power of observation. 

(Para 13) 
Cases Referred: Chronological Paras 
(1945) ATR 1945 PC 105 (V 32)= 
49 Cal WN 481, Manindra Chandra : 
Lala v. Mahaluxmi Bank Ltd. B 
(1939) AIR 1939 Cal 87 (V 26)=' 
ILR. (1938) 2 Cal 173, Kristo 
Gopal Nath v. Punya Nath 
Khan i a 
(1939) AIR 1939 Cal 674 (V 26)= 
69 Cal LJ 394, Kedar Nath ; 
Tushnial v. Raj Kumar Das 13 
(1937) AIR 1937 Cal 595 (V 24)= 
41 Cal WN 1204, ees a 
Bera v, Atul Chandra Be 8 
(1908) 13 Cal WN 370 = "36 Ind i 
oe 9 (PC), Kishorilal v. Chuni- 


(1894) 1894 PD 151 = 70 LT 453, 


Tyrrell v. Painton 
JUDGMENT:— In this matter the 
Will of one Sm. Rajlakshmi Dassi of 


No. 7, Farlapukur Street, now known as 
AP/BP/A4/72/RSK 
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Sibdas Bhaduri Street. Calcutta has been 
challenged by the defendant, hereinafter 
described as “Mohanta.” According to 
the plaintiff, Bechulal Das, the sole ex- 
ecutor, Rajlakshmi executed her will on 
November 28, 1929 and thereafter on 
December 18, 1929 she died. Under the 
said will the testatrix has provided for a 
life interest in the said premises No. 7 
Fariapukur Street in favour of her 
younger sister Sm. Saraswati Dassi. It 
is also provided that on the death of Sm. 
Saraswati Dassi the brother of the testa- 
trix Shri Gopal Chandra Das and his 
daughter Sm. Jagatomohini Dassi shall 
enjoy the said property in equal shares 
during the period of lifetime of each of 
them. The Will further states that on 
the death of the said Gopal Chandra Das 
and Sm. Jagatmohini Dassi 5 persons, i e. 
Surendra Nath Das, Ganendra Nath Das, 
Ananda Nath Das. Dwijendra Nath Ghosh 
and the plaintiff Bechulal Das will get 
the said property in equal shares abso- 
lutely. The testatrix under the Will also 
devised to the plaintiff Bechulal Das her 

d share absolutely in a brick built house 
at Nabadwip immediately on her death. 
On December 17, 1933 Saraswati and 
Jagatmohini separately executed two 
wills in respect of their respective dd. 


share in the Nabadwip property in favour. 


of the said Mohanta. On December 2, 
1944 Mohanta made an application in 
Nadia for probate of the will of Saras- 
wati (probate Case No. 101/1944). Some 
time in 1947 Gopal Chandra Das died. 
The plaintiff and Jagatmohini contested 
the probate proceeding in respect of 
Saraswati’s will and also filed written 
statement on October 6. 1947 probate was 
granted to Mohanta in respect of the 

of Saraswati and simultaneously a com- 
promise took place. In the said proceedings 
it was agreed that Mohanta will sell 4rd. 
share of Saraswati in premises No. 111, 
Bowbazar Road. Nabadwip to Bechulal 
and in fact the sale took place on Oct. 7, 
1947 and the probate was granted to 
Mohanta on October 10. 1947. On March 
15, 1958 Jagatmohini died, Mohanta who 
was also the executor of Jagatmohini’s 
will applied for probate. in the Court at 
Nadia. Bechulal contested the said pro- 
bate proceedings and filed a written 
statement where he mentioned the exis- 
tence of Rajlakshmi’s will. Bechulal 
contested the said probate proceedings, 
but towards the later part of the hear- 


ing he did not appear and consequently ` 


probate was granted to Mohanta on April 
9, 1962.. On September 20, 1963 Mohanta 
filed a suit in this court against Bechulal 
claiming the Calcutta property under the 
will of Jagatmohini. In the said suit on 
February 11, 1964 Bechulal filed a written 
statement. On June 6, 1967 Bechulal 
made an application before this court for 
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grant bf probate to him as the executor 
to Raflakshmi's will On July 29, 1967 
probate was granted to Bechulal in com- 
mon from without special citation in 
favour of Mohanta. On March 5, 1968 
Mohanta’s suit appeared in the list of 
Deb, J. for hearing. Next day Bechulal’s 
soliaitor sent a copy of the probate to 
Mohanta’s solicitor stating that under 
Rajlakshmi’s will Mohanta had no right, 
title and interest in the Calcutta pro- 
perty. On July 30, 1968 on the applica- 
tion of Mohanta the said order for grant 
of probate of Rajlakshmi’s will to Bechu- 
lal was revoked by consent. On Septem- 
ber 3, 1968 Mohanta entered caveat and 
the present proceeding before me arises 
out of Bechulal’s original application for 
grant of probate. Mohanta is seriously 
challenging the existence and the validity 
of Rajlakshmi’s will. The folowing 
issues have been raised and settled:— 
Issues. 


1. Is the alleged will genuine? 
2. Was it validly executed? 


3. Did the testatrix have testamen- 
tary capacity at the time of execution of 
the said will? 


4. To what relief, if any, is the peti- 
tioner entitled? 
In my view the evidence relating to issues 
Nos, 1. 2 and 3 may conveniently be dis- 
cussed together. 


2: The first witness called by 
Bechulal is Durgagati Chakraborty, a re- 
tired Government servant of 69 years 
age. His evidence may be stated as 
follows. 


He knew Rajlakshmi personally who 
died on December 18, 1929. He frankly 
has admitted that Bechulal was his friend 
and occasionally he went to visit him at 
his house and in that connection he came 
to know Rajlakshmi. Bechulal used to 
call Rajlakshmi ‘pisima’ i. e. paternal aunt 
and was residing with her at No. 7 Faria- 
pukur Street. On November 28, 1929 at 
about 3 p.m he went to Rajlakshmi’s 
house. He went there and found some 
witnesses there; Rajlakshmi was present 
and her younger sister Saraswati was also 
present. He went there at the request of 
Bechulal who asked him to be present 
there for being a witness to the execution 
of the said will, One Ashutosh Ghosh 
read over the will to MRajlakshmi and 
after hearing the contents of the said 
will she approved the same. Thereafter 
she put her signature in his presence and 
after her signature, Sunit Chandra Mitra, 
a pleader and Dr. M. L. Sarkar and there- 
after Ashutosh Ghosh and Nidhuram put 
their signatures one after another. He 
signed the document after all of them. 
He has identified the will and also en- 
circled the signature of Rajlakshmi, him- 
self and other witnesses i e Sunit 
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Chandra Mitra, Dr. M. L. Sarkar and 
Nidhuram, According to him all the 
signatures were made at the same sitting. 
He in fact identified the signature of Raj- 
re in all the pages of the will (Q 19 

to 47). Various questions were put in 
the cross-examination by Mr. Banerjee 
on behalf of the said Mohanta. In answer 
to Q. 178 he said that Rajlakshmi was not 
very much conversant with reading and 
writing and the substance of the will was 
read over to her. Rajlakshmi could not 
read and write but ue just put her 
signature somehow (Q. 179). 


3. Mr. Ghosh on behalf of the 
plaintiff next called Sunit Chandra Mitra 
a lawyer of 74 years age. The substance 
of his evidence may thus be stated. He 
has identified his own signature and also 
the signatures of Rajlakshmi and Ashu- 
tosh Ghosh in the will Apart from 
Ashutosh Ghosh he has also mentioned 
Durgagati Chakraborty. According to him 
about 8 or 10 persons were present at 
the time of the execution of the will 
Ashutosh, who happens to be a distant 
relation one day came to him and took 
him to the house of Rajlakshmi. He in- 
troduced him to Rajlakshmi and told him 
that she had decided to get her will ex- 
ecuted and also wanted him to be the 
witness in that will Sunit however, told 
Ashutosh that as he received his licence 
recently he suggested the help of his 
senior lawyer Nalini: Nath Ghosh an ad- 
vocate in Alipore Court. Thereafter Sunit 
took Ashutosh to Nalini Babu. The will 
was written out by Haridas Ghosh, the 
clerk of Nalini Babu. On the date of ex- 
ecution Ashutosh took him to Raj- 
Jakshmi’s house at Fariapukur Street 
where he saw two or three persons pre- 
sent. Few other persons came thereafter. 
Ashutosh called Rajlakshmi and she came 
there and Ashutosh read over the docu- 
ment to Rajlakshmi. Rajlakshmi approv- 
ed the same and put her signature (Q. 40). 
He hag identified his own: signature and 
also that of Rajlakshmi in the will. He 
has been shown an endorsement below 
the signature of Balleksiua which reads 
as follows:— 


“The testatrix of this will Sm. Rai- 


lakshmi Dassi signs in our presence hav- 
ing perused it and she is known well to 
us.” 


He had admitted that the said endorse- 
“ment was done by him after Rajlakshmi 
and the attesting witnesses put their res- 
pective signatures. He did the same as 
he thought that with such endorsement 
the will would not be complete (Q. 42-47). 
According to him Rajlakshmi was well at 
the time of the execution of the will and 
he has denied that Rajlakshmi was com- 
pletely bed ridden or in a comatose con- 
dition on that date. In cross-examination 


-l 


Rajlakshmi v. Krishna Chaitanya (Masud J.} 


“executed (Q 30 to 94). 


A.LE. 


the questions have been asked whether 
Rajlakshmi read out the will herself. His 
definite answer is that she did not read 
the will herself and the endorsement 
which he added was incorrect. He reite~« 
rated that such an endorsement was made 
by him as he thought wrongly that such 
endorsement was necessary (Q. 140 to 
157). He has frankly admitted that many 
persons signed the will but among them 
he remembers Ashutosh and Durgagati 
Chakraborty (Q. 186). The evidence of 
this witness has impressed me inasmuch 
as he has given the evidence frankly. He 
has admitted his mistakes and his igno- 
rance in the matter of the preparation of 
a wil. He appears to me to be a truth- 
ful witness, , 

4. The next witness is Bechulal 
Das, the propounder of the will Although 
he was not one of the attesting witnesses 
he was present at the time of the execu- 
tion of the will (Q. 7).° This. witness hap- 
pens to be a distant relation of Rajlakshmf 
and was earning his livelihood by private 
tution since the age of 13 or 14 He is 
now 68 years old. He also served M/s. 
Martin Burn & Co. from 1936 to 1956, 
But as he fell seriously ill he had to re- 
tire prematurely. He has explained the 
circumstances under which the will was 
Rajlakshmi ex- 
pressed her desire to make a will where~ 
by she wanted to settle her properties in 
a particular manner. Her sisters Saras- 
wati and .Jagatmohini were childless 
widows and were living with her in the 
said premises at No. 7 Fariapukur Street. 
It is Bechulal’s evidence that since 1929 
he used to stay with his own family mem- 
bers and also his elder brother and his 
family members in the said house with 
Rajlakshmi. Saraswati and Jagatmohini 
Rajlakshmi wanted that after her death 
Saraswati Dassi should get a life-estate in 
the said Calcutta property and after her 
death. Gopal Ch. Das. and Jagatmohini 
will have a life-estate and thereafter the 
Calcutta property was to be divided 
among 5 persons including Bechulal. 1 
was her definite desire that rd of the 
property at Nabawdip would be given to 
Bechulal absolutely after her death Ac- 
cordingly this will was later executed ir 


` accordance with her desire with the help 


of Bechulal’s friend Ashutosh, Sunit Mitra 
one of the distant relatives of Ashutosh 
and also Nalini Nath Ghosh the senior 
lawyer of Sunit Mitra. Ashutosh brought 
Nalini Babu to Rajlakshmi’s house. He 
introduced him to Rajlakshmi and there- 
after Rajlakshmi gave him instruction to 
draft a will. Nalini Babu drafted the said 
will but he expressed his unwillingness tc 
sign as an attesting witness as he was 
busy. The will as drafted by Nalini Babu 
was handed over to Rajlakshmi and the 
said will was. executed on the 28th 


1972 


November 1929 in presence of the attest- 
ing witnesses who were earlier informed 
about the date of the execution of the will 
(Q. 38 to 63). . Bechulal has corroborated 
other witness on material points. Although 
his evidence has got to be examined with 
caution inasmuch as he being the pro- 
pounder and also a legatee is naturally 
very much interested in getting the pro- 
bate, Durgagati, Sunit and Bechulal have 
given evidence that Rajlakshmi under- 
stood the contents of the will and put her 
signature in the will at the same sitting 
and in the presence of Dr. M. L. Sarkar 
and Nidhiram Das. Rajlakshmi has put 
her signature not only at the the bottom 
of the last page of the will but also put 
her signatures on 4 other pages of the 
same, 

5. Mr. Banerjee on behalf of the 
Mohanta has strenuously argued that the 
probate should not be granted to Bechu- 
lal inasmuch as there are extraordinary 
circumstances which show that the alleged 
will of Rajlakshmi is not genuine. It is 
now necessary to discuss Mr. Banerjee’s 
objections. Firstly, the inordinate delay 
on the part of Bechulal in making an ap- 
plication for the grant of probate 38 years 
after the execution of the will has not 
been satisfactorily explained, and, as such, 
the court should consider this fact as a 
suspicious circumstance which cannot 
justify grant of probate to Bechulal. I 
agree with Mr. Banerjee that this unusual 
delay on the part of Bechulal in making 
an application to this court for grant of 
probate raises doubt as to the genuineness 
of the will The will was executed on 
November 28, 1929. Rajlakshmi died on 
December 18. 1929. _Bechulal, the execu- 
tor of the will, did not apply to this court 
for grant of probate until June 6, 1967. 
Admittedly. Mohanta was known to 
Bechulal. Mohanta was the executor to 
the wills of Rajlakshmi’s sister Saraswati 
and also her brother’s daughter Jagat- 
mohini which were executed on the same 
day ie. on December 17, 1933. On 
December 2, 1944 Mohanta made an ap- 
plication in the Nadia court for probate 
of the will of Saraswati. In the said pro- 
bate proceedings written statements were 
filed by Bechulal along with Jagatmohini. 
The most natural thing on the part of 
Bechulal would be to mention the exis- 
tence of the will in the said written state- 
ment but he did not do so. Mr. Banerjee 
continues to argue that obviously Bechu- 
lal was not relying on Rajlakshmi’s will 
for the simple reason that the same was 
never executed by Rajlakshmi. At first 
this argument of Mr. Banerjee impressed 
me and I was satisfied that Rajlakshmi’s 
will never existed.: It must have been 
manufactured subsequently by Bechulal 
to grab the Calcutta property. But on 
examination of other evidence and the 
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surrounding circumstances I am satisfied 


that the delay cannot be fatal to Bechu- 


lal’s application as the delay has been ex- 
plained satisfactorily, 


6. Saraswati had {rd ghare in the 
Nabadwip property which she gave to 
Mohanto by her wil. In Nabadwip pro- 

rty Gopal Das and Rajlakshmi also had 
rd share each. After Gopal’s death 
Jagatmohini became entitled to his rd 
share. Rajlakshmi’s rd share was the 
subject-matter of her alleged will In the 
probate proceedings of Saraswati’s will the 
properties belonging to Rajlakshmi were 
not directly affected. If the property 
of Rajlakshmi was also the subject- 
matter of Saraswati’s will it would have 
been considered relevant. Saraswati did 
not dispose of any property belonging 
to Rajlakshmi, Bechulal and Jagatmohini, 
however, challenged the genuineness of- 
the will on other grounds and naturally 
Bechulal’s evidence on this point to the 
effect that it was not necessary for him 
to mention about Rajlakshmi’s will in 
the said proceedings should be accepted. 
On the contrary, it is surprising that 
Mohanta has compromised the said pro- 
bate proceedings of Saraswati’s will and 
agreed to sell rd share of Saraswati in 
Nabadwip property to Bechulal. This is 
quite consistent with the evidence of 
Bechulal that Mohanta had knowledge of 
Rajlakshmi’s will and Bechulal’s claim 
es the owner to Rajlakshmi’s {rd share 
in Nabadwip property under Rajlakshmi’s 
will. As the Calcutta property was not 
the subject-matter of the probate pro- 
ceeding of Saraswati’s will Bechulal 
thought that it was not necessary to men- 
tion Rajlakshmi’s will There is logic in 
the case of Bechulal when he has stated 
that it was not necessary for him to men- 
tion about Rajlakshmi’s will in the pro- 
bate proceedings of Saraswati’s will. In 
the affidavit of assets filed by Mohanta 
the Calcutta property was not ineluded. 
Saraswati’s probate proceedings took place 
in 1944. In fact Mohanta himself came 
to know from the Corporation records in 
1959 that Saraswati was recorded as the 
owner of the Fariapukur Street property. 
Thus Rajlakshmi’s will was not a relevant 
factor in the probate proceedings of Saras- 
wati’s will in 1944 vide Mohanta Q. 275- 
285. 505-616 and Ext. “E”. In this con- 
nection reference may be made to the 
recital in the deed of conveyance which 
was executed by Mohanta in favour of 
Bechulal in 1947 in respect of Saraswati’s 
rd share in Nabadwip property as stated 
above where it is stated that Mohanta was 
selling Saraswati’s rd share in Nabadwip 
property to Bechulal who had also a share 
therein. (vide page 7 of Ext. E.). This 
recital substantiates the fact that Mohanta 
had knowledge of the existence of Raj- 
lakshmi’s will and Bechulal’s claim under 
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the same. In fact no satisfactory ex- 
planation has been given by Mohanta as 
to the reason why he agreed to sell ird 
share of Saraswati in Nabadwip property 
to Bechulal. It was suggested to Bechu- 
Jal in cross-examination that Mohanta 
never examined the deed of conveyance 
but Mohanta stated in his evidence’ that 
he only examined the portion relating to 
the consideration money and the descrip- 
tion of the property sold and did not 
take care to read the rest of the docu- 
ment. But it is difficult to accept this 
evidence of Mohanta inasmuch as the 
very sentence which refers to the con- 
sideration money contains also the fact 
that Bechulal had a share in the property: 
vide Mohanta Q. 294-350. Further Saras- 
wati died in 1940 whereas Gopal died in 
_ 1947. If Rajlakshmi died intestate her 
Calcutta property was to be inherited by 
her brother Gopal and in the Corporation 
record Gopal’s name should have b>en 
mentioned but as Mohanta himself has 
admitted that the Corporation record 
showed the name of Saraswati. This fact 
also supports existence of Rajlakshmi’s 
will inasmuch as under Rajlakshmi’s will 
Saraswati during her lifetime was entitled 
to enjoy the Calcutta property vide Ext. 
(w). It should also be remembered that 
both the wills of Saraswati and Jagat- 
mohini were executed in 1933. i.e. about 
4 years after the death of Rajlakshmi. But 
the said wills did not mention the 
Calcutta property at all. The omission of 
Calcutta property in the gaid wills is con- 
sistent with provisions of Rajlakshmi’s 
will that the property ultimately could 
vest in 5 legatees including BechulaL 
Further the appointment of Mohanta as 
the executor of Saraswati’s and Jagat- 
mohini’s will shows that Saraswati and 
Jagatmohini had confidence in Mohanta. 
It is extraordinary that Saraswati and 
Jagatmohinj never told Mohanta during 
their lifetime that either of them was the 
owner of the Calcutta property left by 
_Rajlakshmi. According to Mohanta he 
came to know about the Saraswati’s 
ownership in the Calcutta property after 
a search of Corporation records in 1959. 
Jagatmohini died after the Act of 1956 
came into force. If Jagatmohini knew 
that she was really the owner of Calcutta 
. property being the heir of- Rajlakshmi 
she could have mentioned the Calcutta 
property by executing a Codicil She did 
not do so nor did Mohanta remind ‘her to 
do the same. On the contrary, the non- 
inclusion of Calcutta property in any 
document in 1957 and 1958 shows that 
Jagatmohini had knowledge of the fact 
that Rajlakshmi under her will bequeath- 
ed the Calcutta property to Bechulal and 
four others absolutely subject to the Hfe 
estate of Saraswati and Jagatmohini., © 
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7. In the probate proceedings of 
Jagatomohini's will (probate case No. 69 
of 1970) before the District Judge, Nadia. 
Bechulal tontested the grant of probate 
to Mohanta and the probate case was 
marked as a contentious cause and num- 
bered as P. C. No. 10 of 1960 Bechulal in 
his written statement challenged the will 
on the ground of undue influence and 
coercion and also mentioned. the existence 
of Rajlakshmi’s will executed about 30 
years ago. It was necessary for Bechulal 
to mention the existence of Rajlakshmi’s 

on this occasion inasmuch as under 
the will of Jagatmohini Mohanta was to 
get all her properties. As stated earlier 
she did not mention specifically the 
Calcutta property. But Mohanta on the 
assumption that Jagatmohini has inherit- 


- ed the Calcutta property as her legal heir 


under the Hindu Succession Act 1956 
claimed the Calcutta property also, which 
was one of the properties mentioned in 
Rajlakshmi’s will and naturally Bechulal 
mentioned Rajlakshmi’s will in his written 
statement. According to Bechulal he could 
not be present at the final hearing of the 
said testamentary matter on April 9, 1962 
when the probate of the will of Jagat- 
mohini was issued in his absence. As 
Bechulal was in continuous possession of 
the Calcutta property for more than 30 
years Mohanta filed a suit in this court 
for declaration of his title and recovery 
of possession. When the said suit was 
pending on June 6, 1967 Bechulal made 
an application in this court for the grant 
of probate of the will of Rajlekshmi 
(Matter No. 120 of 1967). On July 11, 
1967 Bechulal obtained an order for issue 
of general citation and publication of the 
same in Dainik Basumati. No citation to 
Mohanta was prayed for. On July 29. 
1967 the probate was granted to Bechu- 
lal by this Court. On March 7, 1968 when 
Mohanta’s suit appeared in the list for 
hearing before Deb. J. the solicitor for 
Bechulal wrote to Mohanta’s solicitor the 
Bechulal was granted the probate of Raj- 
lakshmi’s will. On May 10, 1968 Mohanta 
made an application to this court for re- 
vocation of the grant of probate to Bechu- 
lal On July 30, 1968 the grant of pro~ 
bate was revoked without any contest by 
Bechulal. Mr. Banerjee has made strong 
comments of Bechulal’s conduct in getting 
the probate without citation to Mohanta 
and also in selling rd share of Rajlakshmi 
in Nabadwip property for Rs. 1500/- soon 
after getting the said probate. There is 
no doubt that this conduct on the part of 
Bechulal does create a suspicion. But it 
appears that in Bechulal’s application for 
grant of probate of Rajlakshmi’s will he 
mentioned the claim of Mohanta in the 


Calcutta property’ in the pending suit 
against him. The general citation wag 
published in Dainik Basumati on July 14, 
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1967 under the orders of the court and 
the court did not issue any special cita- 
tion to Mohanta presumably because 
Bechulal’s counsel did not ask for the 
same. But in any event Mohanta cannot 
have any grievance now as the said grant 
of probate was subsequently revoked. 
Similarly the sale of rd share of Raj- 
lakshmi in Nabadwip property by Bechu- 
lal cannot be construed as fatal to this 
application. Mohanta has not claimed any 
share in Nabadwip property under Raji- 
lakshmi’s will Mohanta’s omission to 
claim Nabadwip property in the pending 
suit in the Calcutta or elsewhere also 
corroborates the fact that Mohanta per- 
haps had knowledge of Rajlakshmi’s will 
whereby Bechulal was given the said pro- 
perty absolutely. Secondly Bechulal got 
the probate on July 29, 1967 and Bechu- 
lal sold his 4rd share of Rajlakshmi in 
Nabadwip property on April 8, 1968. It 
ig quite possible that Bechulal was in 
need of money, as he has stated in his 
evidence, for his family expenses and also 
for meeting the litigation expenses in the 
High Court. Thus it cannot be said that 
the suspicious conduct of Bechulal can- 
not be explained. 


8. The strongest point of Mr. 
Banerjee is that the court should not ex- 
ercise its discretion in granting probate 
to an executor who has applied for the 
same 37 years `after the death of thd 
testator. In support of his contention that 
delay is not always a ground for refusal 
of probate. Mr. Ghose has referred me to 
the following decisions:— Manindra 
Chandra Lala v. Mahaluxmji Bank Ltd, 
AIR 1945 PC 105; Durgapada Bera v. Atul 
Chandra Bera, 41 Cal WN 1204 at pp. 
1208-1209 = (AIR 1937 Cal 595); Kristo 
Gopal Nath v. Baidya Nath Khan, AIR 
1939 Cal 87 and Tyrrell v. Painton, (1894) 
PD 151. In my view if there is positive 
proof of execution of the will by oral and 
documentary evidence delay. by itself can- 
not be a ground for refusing grant of pro- 
bate. Further if suspicious circumstances 
can be given a possible explanation court 
should not refuse grant of probate when 
the attesting witnesses have otherwise 
proved voluntary execution of the will 
and the testamentary capacity of the 
. Reliance may be placed on AIR 
1939 Cal 87 (supra); ATR 1945 PC 105 
(supra). Bechulal was in possession of 
the Calcutta property all along and no- 
body has threatened to dispossess him. The 
Nabadwip property was tenanted and 
there is no evidence to show that there 
was a dispute in respect of the rent of 
drd share of Rajlakshmi. Mohanta could 
have led evidence to the effect that the 
rent in respect of the said rd share of 
Rajlakshmi property was being collected 
by persons other than Bechulal On the 
contrary Bechulal’s definite evidence is 
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that as he could not have any interesf 
in the Calcutta property until the death 
of Saraswati and Jagatmohini, he did nof 
think it necessary to apply for a probate, 
Of course, Bechulal has raised the pleg 
that he did not make the necessary ap 
plication for want of fund as he has @ 
large family to maintain and also to gef 
several daughters married. Mr. Baner- 
jee has pointed out that Bechulal was 
earning money as a tutor and also:as an 
employee in Martin Burn Co. and also col- 
lected sale proceeds of rd share of Saras- 
wati’s will and rd share of Rajlakshmi’s 
will in the Nabadwip property. This ex- 
planation also does not seem to be very 
improbable in view of the fact that the 
sale proceeds would not exceed a sum of 
about Rs. 2500/-- But Mr. Banerjee laid 
stress on the fact that even assuming 
Bechulal had no interest in ‘the Calcutta. 
property until Jagatmohini’s death in 
1958, there is no justification for his delay 
in making an application in 1967. On this 
point also explanation given by Bechulal 
is not improbable. Jagatmohini died in 
1958. Mohanta applied for probate of 
Jagatmohini’s will in June 1960 which may 
be said to be the first threat to Bechu- 
lal’s title in the Calcutta property. The 
said proceeding came to an end on April 
9, 1962. On February 2, 1962 I find an 
affidavit by Ashutosh Ghosh who as an 
attesting witness has stated that the will 
was duly attested. On September 20, 
1962 Mohanta filed a suit in this court 
for declaration of title in respect of the 
Calcutta property. Bechulal had to get 
money to contest the said suit and also 
to make an application for grant of pro~- 
bate of Rajlakshmi’s will in this court, 
As the said suit was not- ready for hear- 
ing he was not keen to make the applica- 
tion earlier, In June 1967 when Mohanta’s 
suit appeared in the list for hearing he 
must have been advised to make the 
necessary application for grant of pro- 
bate which he did on June 6, 1967. IE 
may be remembered that Bechulal filed 
a written statement on February 11, 1964 
and also affidavit of documents on March 
20, 1964, Even assuming that his plea of 
financial difficulties is rejected in my 
view the delay of about 7 or 8 years 
cannot by itself warrant the dismissal of 
this application -. 


9. There are other reasons why. 
Bechulal’s explanation should be accept- 
ed. It appears from the oral and docu- 
mentary evidence that Mohanta had al- 
ways been stating that Rajlakshmi died 
in 1920. The obvious reason for making 
out such a false plea was to prove that 
the will could not have been executed 
in 1929. Secondly, Mohanta’s evidence 
that Rajlakshmi was in a state of coma 
in November, 1929 cannot be accepted 
inasmuch as according to Mohanta him~< 
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self he did not visit Rajlakshmi for more 
than two occasions. In fact different 
versions were given. by Mohanta as to 
the number of his. visits to Rajlakshmi. 
Thirdly. there is also evidence to show 
that in connection with the present pro- 
ceedings Mohanta was going to several 
attesting witnesses with the obvious ob- 
ject to dissuading the witnesses from 
ving evidence in the present proceeding. 
ourthly, as stated earlier, the deed of 


conveyance by which ‘he sold Saraswati’s- 


frd share in Nabadwip! property to Bechu- 
lal shows that Bechulal had shares in 
Nabadwip property. ‘This fact supports 
Bechulal’s case that Mohanta had know- 
Jedge of his right under Rajlakshmi’s 
Fifthly, as stated earlier Saras- 
wati’s will and Jagatmohini’s will did not 
contain any reference to the Calcutta 
property. Sixthly. in the Corporation 
assessment record Saraswati was shown 
as the owner of the Fariapukur property. 
The inclusion of only Saraswati’s name 
can only be explained by the fact that 
Saraswati had a life: estate under Raj- 
lakshmi’s will and. as such, her name was 
recorded as the owner of the said house 
during her lifetime. At the time of Saras- 
wati’s death the assessment record dated 
December 29, 1959 shows that Sm. Saras- 
wati Dassi has been! described as the 
owner of the Fariapukur street property. 
But her name is written above the words, 
“estate Rajlakshmi Dassi” If Rajlakshmi 
died intestate there ‘was no reason for 
mentioning the said words, “estate Raj- 
hmi Dassi.” It may be remembered 
that Rajlakshmi died. on December 18, 
1929 and Saraswati died on October 14, 
1940. After Rajlakshmi’s death the name 


of her brother Gopal Chandra Das should - 


have been substituted instead of Saras- 
wati. But the fact that Saraswati’s name 
was mentioned substantiates the peti- 
tioner’s case. Bechulal was residing with 
_Rajlakshmi in Fariapukur Street since 
long prior to Rajlakshmi’s death. He was 
living not only with his family but also 
with his brothers family in the said house. 
After Rajlakshmi’s death Saraswati, Gopal 
Chandra Das or Jagatmohini never pro- 
tested. against their occupation in- the 
said property. Afterall Bechulal is a very 
distant relation and he had no legal right 
to stay in the said Calcutta house with 
his family under the law of Intestate Suc- 
cession, Even Mohanta at any stage 
never complained to anybody against. 
Bechulal’s occupation.: These facts show 
that Bechulal’s legal: right as executor 
under Rajlakshmi’s will was recognised 
by Saraswati, Gopal, Jagatmohini and 
Mohanta, 


10. Mr. Banerjee has next con- 
fended that Rajlakshmi had no testa- 
mentary capacity at the time of the ex- 
ecution of the will inasmuch as she was 
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seriously ill and was living in a semi- 
conscious condition. Thig contention of 
Mr. Banerjee cannot be accepted. Durga- 
gati in his evidence (Q. 23, 197-205, 210-212, 
211-215) Sunit in his answers to Q. 40-49, 
117,123, 128, 129, 132, 134, 141. 146 and 
Bechulal also in his answers to Q. 66 to 
79, 166-172, 716-722 have without any 


` contradiction ` stated the will was read 


over to Rajlakshmi and she approved the 
contents of the will and then put her 
signature on the document. According 
to Mohanta himself, he was not a regular 
visitor to the said Calcutta property. 
There is no evidence to corroborate 
Mohanta’s story. that Rajlakshmi could 
not have executed the will as she was in 
a-comatose condition in the last few 
months of 1929, - 


IL Mr. Banerjee has also raised 
the point that the signatures of Raj- 
lakshmi in the will show that they were 
not written voluntarily or with ease, No 
issue of undue influence has been ‘speci- 
fically raised. A lawyer, a doctor and 
Government servant have given evidence 
to the effect that Rajlakshmi. put her 
signatures in the document in their pre- 
sence. No admitted signature has been 
produced so that the court might be in a 
position to compare her genuine signature 
with her signatures in the will Mohanta 
has not categorically stated that the signa- 
tures in the will were not signatures of 
Rajlakshmi. If it would have been a 
forged document it was not necessary for 
the forgeror to put Rajlakshmi’s signature - 
on every page of the will A forgeror 
would not ordinarily make a mistake with 
respect to the spellings of Rajlakshmi’s 
name. On the contrary, the-existence of 
discrepencies give indication that the will 
was signed by a person who is not suffi- 
ciently literate. In fact, the witnesses in 
support of the petitioner’s case have stat- 
ed that Rajlakshmi was not literate; vide 
Durgagati Q. 178, 202, Bechulal Q. 542- 
544 and for the said reason it is natural 
for Rajlakshmi to put her signatures with 
difficulties. ? l . 

12. Mr. Banerjee has also argued 
that the will is not a natural document. 
In my: view there is no sufficient force 
in the said contention. Both Saraswati 
and Jagatmohini were childless widows 
and Rajlakshmi had provided a life estate 
for them. Rajlakshmi allowed Bechulal 
to stay In the house and naturally Raj- 
lakshmi has made provision for Bechulal 
along with others after the death of 
Saraswati and Jagatmohini. No evidence 
has been adduced to the effect that Raj- 
lakshmi had a great affection for Gopal 
Das. Nor did I find any evidence show- 
ing that Gopal Das was protesting against 
Bechulal’s stay in the family or claim- 
ing an interest as an heir in the Calcutta 
property on intestacy, 


13. Lastly Mr. Banerjee has drawn 
my attention to several contradictions 
in the evidence of Durgagati Sunit and 
Bechulal. The first contradiction accord- 
ing to Mr. Banerjee was that their evi- 
dence as to the number of persons pre- 


sent at the time of the execution of the ` 


will was different: I have carefully ex- 
amined the evidence of Durgagati (Q. 431- 
444) Sunit (Q. 40-41, 106-112, 118-121, 
181-186 and also Bechulal (Q. 30, 31, 536, 
541, 557-581). Most of the witnesses have 
stated that several persons. were present. 


Sunit has stated that when he came into. 


the house about 2 or 3 persons were there 
but some other persons came later. 
Similarly a comment has also been made 
that Durgagati has stated that the date 
on which the will was executed was a 
holiday or a Sunday. But Mr. Banerjee 
has drawn my attention to the 100 years 
calendar showing that 28th November 
1929 was not a Sunday. There is nothing 
to show that November 28, 1929 was not 
a public or a local holiday. Durgagati 
himself in Q. 19 has stated that most 
probably it was a holiday. Similarly con- 
tradictions have also been pointed out in 
respect of the subsequent endorsements 
below the signature of Rajlakshmi in the 
will as mentioned earlier. Durgagati has 


also stated with respect to the said en- .- 


dorsement that he cannot remember de- 
finitely (Q. 181-183, 193). He was speci- 
fically asked whether the endorsement 
was there when he epee his signature on 
the alleged will) His answer was “Yes”, 
In Q 193 he was asked whether the en- 
dorsement was made after Rajlakshmi has 
put her signature or before she put her 
signature. His definite answer is that he 
cannot exactly remember. In my view 
the contradictions are not substantial 
enough to enable me to reject other posi- 
tive evidence. It should be remembered 
that the witnesses are giving evidence in 
970 about an incident that happened in 
1928-29. Apart from that fact that the 
witnesses have given their evidence after 
about 40 years, in my view the evidence 
should be examined collectively and in 
doing so oral, documentary and surround- 
Ing circumstances should be taken into 
consideration. Before an evidence is re- 
jected on grounds of discrepancies the 
court must satisfy itself that those dis- 
crepancies cannot be explained on ac- 
count of defective memory, failing power 
of observation. Reliance may be placed 
on Kedar Nath Tushnial v. Raj Kumar 
Das. 69 Cal LJ 394 at pp. 399, 415 = (AIR 
1939 Cal 674) and Kishorilal v. Chunilal, 
{1908) 13 Cal WN 370 (PC). 

14. For all the reasons — stated 
above the issues should be answered in 
the following manner:— 


(1) Yes, vegies 
' @) Yes, j 
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(3) Yes. 

(4) The probate of the will of Raji- 

Dassi dated November 28, 1929 
should be granted to the petitioner as the 
sole executor to have effect throughout 
the State of West Bengal. 

15. In the premises there will be 
order in terms of prayer “B”. The plain- 
tiff will realise the costs out of the estate 
and me defendant will bear his own costs. 
Order accordingly, 
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Heavy Engineering Corporation Ltd., 
Petitioner v. Crompton Greaves Ltd., Res- 
pondent. 

Award No. 13 of 1969, D/- 25-11-1970. 

Contract Act (1872), S. 7 — Accept- 
ance of proposal — Tender — Even if 
special conditions are given with the in- 
vitation to tender showing general condi- 
tions former cannot apply when accept- 
ance specifies only those general condi- 
tions and by agreement term ‘contract’ is 
to include general and gpecial conditions 
but no special conditions are prescribed. 
ILR (1950) 1 Cal 550 & AIR 1956 Cal 280, 
Referred. (Para 15) 

The letter of acceptance is the coun- 
ter offer and when acted upon it becomes 
accepted, Then the special conditions 
can never become part of the contract. 


(Para 15) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 Cal 168 (V 54), 


M/s. Teamco Pvt, Ltd. v. T. M. S. 


Mani 

(1966) AIR 1966 Cal 588 (V 53). 
Shree Bhawani Cotton Mills v. 
Union Textile Traders x 

(1956) AIR 1956 Cal 280: (V 43)= 
60 Cal WN 420. Jyoti Brothers 
v. Shree Durga Mining Co. 

(1955) AIR 1955 Cal 588 (V 42), 
Laxmi Chand Baijnath v. Kishan- 


lal Sohanlal 6 
(1952) 56 Cal WN 763, Karanji & 
ree v. Indo-China Trading Co, 
(1950) ILR (1950) 1 Cal 550, Kedar- 
nath Atma Ram v. Kesoram 

Cotton Mills Ltd. 12 

ORDER:— This is an application 


made by Heavy Engineering Corp. Ltd. 
inter allá. for stay of the Suit No. 2388 
of 1968 (Crompton Greaves Ltd, v. Heavy 
Engineering. Corporation Ltd.) and al 
proceedings thereunder. On or about 4th 
October, 1963, the applicant issued a 
notice bearing No. 4/FF/63 inviting tender 
for the supply of a Transformer, Switch- 
fear, Circuit Breaker, Isolator. Sele- 
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nium Rectifier Panel ete. It is alleged 
that pursuant to the said invitation to 
tender the respondent’s predecessor, one 
Greaves Cotton Crompton Parkinson Ltd. 
submitted a tender bearing No. AQ/P7210/ 
SED for the supply of a Transformer. 


The said tender was accepted. It is alleg- © 


ed by the respondent that the said invita- 
tion to tender contained a pamphlet which 
contained certain special conditions. The 
respondent alleges that the respondent’s 
predecessor submitted the said tender sub- 
ject to the said special conditions. The 
said tender, however, was accepted by the 
petitioner by a letter dated 24th Septem- 
ber, 1964, bearing No. PUR/FFP/35426/ 
EL/64/217. The relevant parts of the In- 
vitation to tender are set out below: 


“Sealed item rate tenders are invited 
from reputed and experienced suppliers 
for the supply of machinery and -equip- 
ment including all ‘accessories for the 
Foundary Forge Hatia, Ranchi, in respect 
of the following categories: 

ee +% Sd .s 

The suppliers will be required to give 
a performance guarantee of the rated 
capacity of the equipment offered by 
them and also guarantee for functional 
output tests on the completion of the 
erection of the equipment. Tender forms, 
conditions and specifications of the tender 
are obtainable from the office of the 
General Manager, Foundry Forge, Heavy 
` Engineering Corporation Ltd, P. O. Hatia, 
Ranchi. on any working day during the 
usual working hours from 12th August, 
1963 to 31st August, 1963 (both days in- 
clusive) on payment of the following 
tender fee’ in cash (non-refundable): 

> +> ** ey 


2. The relevant portion of the Ac« 
ceptance of tender submitted by the letter 
dated 24th September, 1964, are set out 
below: 

“Your offer for the following items 
bas been accepted as per details given 
below: , i 

a be +a 

This contract wil be governed by. 
our general terms and conditions speci« 
fied by HEC Ltd. which can be had on 
payment of Rs. 0.50 np.” 


3. The said letter contains terms 
as to price, sales tax, delivery, despatch 
instructions, insurance, inspection, pay~ 
ment tests and guarantee. 


4. The respondent supplied the 


sald Transformer without one Drain 
Valve and 6850 Litres of Transformer oif 
of the value of Rs. 10,375/-. On account 
of the aforesaid the petitioner deducted 
the said sum of Rs. 10,375.50 P. from the 
bill for the Transformer as submitted by 
the respondent. On 22nd September, 1968, 
the respondent filed a suit in this court 
being Suit No. 2388 of 1968 (Crompton 
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Greaves Lid. v. Heavy Engineering Cor- 
poration Ltd.) “For the recovery of a sum 
of Rs. 14,951.70 P. from the petitioner, 
The general conditions of contract men- 
thoned in the said letter of acceptance 
contains an arbitration clause to 
following effect: 


“15. In the event of any dispute or 
difference of opinion between the Heavy. 
Engineering Corporation and the contrac- 
tors as to the respective rights and obli- 
gations of the parties hereafter or as to 
the true intent and meaning of these pre~ 
sents and the many articles or conditions 
thereto, such dispute or difference of 
opinion shall be referred to the sole arbi- 
tration of the Chairman, Heavy Engineer- 
ing Corporation and his decision shall be 
final, conclusive and binding on the pare 
ties.” 


5. According to the petitioner be« 
cause of the aforesaid arbitration agree+ 
ment between the parties which is valid 
end subsisting this suit must ‘be stayed 
inasmuch as the subject-matter of the suit 
concerns matters agreed to be referred 
naar the said arbitration agreement. 

Mr. Bhaskar Gupta appearing 
on Uhal of the respondent submits that 
in ‘the instant case, general conditions as 
per the letter of acceptance formed parf 
of the contract. According to the defini- 
tion of the word “Chairman” in Cl 1 (I 
of the said general conditions the wo 
“Chairman” means the irman of the 
Board of Directors of the Heavy Engix 
neering Corporation Limited and includes 
the Executive Director, the Controller of 
Stores and Purchase, the Deputy Con- 
troller of Purchase and every other off- 
cer authorised to execute contracts relat- 


‘ing to purchase and supply of stores on 


behalf of the Corporation. Thus Mr. 
Gupta contends that the Arbitrator named 
in Cl. 15 of the General Conditions of 
the Contract may mean any of the offi- 
cers meant by and included in the term 
“Chairman”, in CL 1 (v) of the said gene- 
ral conditions of contract. Thus it is nof 
certain as to who is the named arbitrator 
and so the said arbitration agreement is 
uncertain and void. It may be lawfully 
contended by one party that Chairman of 
the Heavy Engineering Corporation is the 
Arbitrator while the other party may 
contend that not the Chairman of the 
Company but the Executive Director is 
the named arbitrator. It may also be 
contended pa any of the officers men= 
tioned in Cl. 1-(v) is the named arbitra- 
tor. Thus the said clause is void for un- 
certainty. In support of his contention 
Mr. Gupta relied on the case of Karanji 
and Co. v. Indo-China Trading Co. Ltd., 
(1952) 56 Cal WN 763 where agreement 
was to refer the disputes to a Chamber 
of Commerce in Calcutta. There being 
many Chambers of Commerce in Calcutta 


it was not certain as to which Chamber 
of Commerce was the named arbitrator 
and thus the agreement was held to be 
void for uncertainty. Mr. Gupta also re- 
lied on the case of Laxmi Chand Baijnath 
v. Kishanlal Sohanlal, AIR 1955 Cal 588, 
where the arbitrators were X or Y and 
thus the arbitration agreement was also 
held to be void. Shree Bhawani Cotton 
Mill’s case, AIR 1966 Cal 588 and M/s. 
Teamco Private Ltd. v. T. M. S. Mani. 
AIR 1967 Cal 168 relied on by Mr. Gupta 
also lay down the same principle. 

7. From a perusal of the different 
clauses of the general conditions of con- 
tract it appears that only in Cl. 5 the 
words “The Chairman. Heavy Engineering 
Corporation Ltd.” have been used. In 
Cl. 15 the words “The Chairman, Heavy 
Engineering Corporation” have been used. 
Clause 5 deals with deposit of security by 
endorsing G. P. Note in favour of the 
Chairman, Heavy Engineering Corpora- 
tion Ltd. Clause 15 of course deals with 
arbitration. In CL 6 the word “Chair- 
man” has been used twice; in Clause 7 it 


has been used thrice while in Clause 9 it. 


has been used 5 times. In clause 11 as 
well the said word ‘Chairman’ has been 
used twice. Thus it appears that the par- 
ties used the word “Chairman” in cases 
where the parties intended that the 
“Chairman” shall mean and include the 
Chairman of the Company as well as 
other officers mentioned: in the definition 
Cl. 1 (v) of the said general conditions. 
But in cases where the parties intended to 
refer and mean the Chairman of the 
Heavy Engineering Corporation Ltd.. they 
have used the expression “The Chairman, 
Heavy Engineering Corporation Ltd.” or 
"the Chairman, Heavy Engineering Cor- 
poration.” In any event the definition 
clause defines the word “Chairman”. It 
does not define or seek to explain the 
meaning of the words “Chairman, Heavy 
Engineering Corporation Ltd.” or the ex- 
pression “Chairman, Heavy Engineering 
Corporation”. The distinctive choice of 
meaning of the words “Chairman, Heavy 
Engineering Corporation Ltd.” or “The 
Chairman, Heavy Engineering Corpora- 
tion with meticulous care has been done 
only to give meaning to the different 
clauses. The expression “Chairman, 
Heavy Engineering Corporation” in Cl. 15 
only means the Chairman himself and 
not any other officer of the said Corpora- 
tion. The parties by agreeing to Cl. 15, 
agreed that the disputes should be ad- 
judicated upon by an officer of the highest 
category only to ensure justice and im- 
partiality to stranger contractors. Thus 
disputes with the Corporation itself have 
to be decided by the Chairman of the 
Corporation. Mr. Gupta contends that 
since a contractor may be a company the 
words Heavy Engineering Corporation has 
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been added. after the word Chairman in 
Clause 15 to mean only the Chairman of 
the Heavy Engineering Corporation and 
not of the contractor where contractor is 
a company and it does not in any other 
way distinguish the words from the word 
“Chairman” as defined in Clause 1 (v). 

8. For the reasons stated above I 
am unable to accept the said contentions 
of Mr. Gupta. 

9. Mr. Gupta then contends that 
the respondent was invited to submit 
tender subject to the special conditions of 
contract which were sent to the respond- 
ent together with the notice to tender. 
The respondent submitted the tender sub- 
ject to the said special conditions. The 
said conditions are also applicable to this 
contract inasmuch as the word ‘contract’ 
under general conditions means according 
to the definition clause “The notice to 
tender, instruction to tender, the tender, 
acceptance of tender, — ‘Particulars’ 
defined in the said conditions of contract 
and those’ general and special conditions 
that may be added.” ‘Thus according to 
Mr. Gupta the definition clause in the 
general conditions of contract which cer- 
tainly is applicable to the contract also 
attracts and makes applicable the said 
special conditions of the contract in the 
i t case. The said special conditions 
of contract also contains an arbitration 
clause to the following effect: 


“() All questions, disputes or differ- 
ences of any kind whatsoever arising out 
of or in connection with the contract at 
any time whether during the currency of 
the contract or thereafter its completion 
and during the guarantee period, other 
than the satisfactory period of completion 
of the functional: or output test of the 
machinery and equipment and/or their 
performance during the guarantee period 
in respect of which the decision of the 
employer shall be final and binding (here- 
inafter referred to as “accepted matters”) 
shall be submitted in writing by the 
supplier to the employer and the em- 
ployer shall within a reasonable time after 
the submission of the same make and 
notify his decision thereon in writing; 

(ii) If the supplier is dissatisfied with 
the decision of the employer or if the 
employer fails to make a decision within 
a reasonable time then and in any such 
case but not including any of the accept- 
ed matters. the supplier may demand in 
writing that such matter in question, dis- 
pute or difference be referred to arbitra- 
tion; 

(iii) All such matters to be submitted 
to arbitration as aforesaid shall be re- 
ferred for decision to two Arbitrators, 
one to be nominated by the employer and 
the other-by the supplier. In the event 
of the two arbitrators being divided in 
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opinion, the matter under dispute shall be 
referred for decision to an umpire to be 
appointed by the two arbitrators. 

(iv) Unless otherwise agreed upon by 
the parties the venue of the arbitration 
proceedings shall be at Ranchi in the 
State of Bihar, India; 

(v) Subject as aforesaid provisions of 
the Arbitration Act 1940. or any statutory 
modifications or re-enactment thereof and 
of the Rules made thereunder for the 
time being in force shall apply to all arbi- 
tration proceedings under this clause.” 

10. The arbitration clause in gene- 
ral conditions being contrary to the 
terms of arbitration clause.contained in 
the special conditions it is not certain as 
to which clause shall prevail and thus 
both the arbitration clauses are void for 
uncertainty. : 

ii. Mr. Gupta then contends that 
the special conditions of contract must 
prevail over the general conditions and 


therefore, arbitration clause contained in - 


the special conditions must prevail. The 
said arbitration clause only confers right 
upon the respondent to refer the matters 
to arbitration in certain circumstances 
mentioned in the said clause: The res- 
pondent having instituted the said suit 
has given a go-by to his right to 
exercise the option to refer to arbitra- 
tion and thus this ‘suit must be con- 
tinued Zs 

12. The arbitration clause in the 

special conditions although confers the 
- option upon the respondent only, is ac- 
, cording to Mr, Gupta, a valid arbitration 
clause and is binding upon both the par- 
ties. Mr. Gupta. in support of his con- 
tention, relies on the' case of Kedarnath 
Atma Ram v. Kesoram Cotton Mills Ltd., 
ILR (1950) 1 Cal 550 (553). Mr. Gupta also 
relies on Jyoti Brothers v. Shree Durga 
Mining Co., AIR 1956 Cal 280. 

13. Mr. Pal, appearing on the 
other side. contends that the arbitration 
clause contained in special conditions is 
void for want of mutuality. 


14, The aforesaid contentions of 
the parties seems to me to be not 
necessary to be decided for decision in the 
instant application for the reasons stated 
hereinafter. From the relevant portion 
of the tender notice, a copy whereof has 
been annexed to the affidavit in opposi- 
tion filed on behalf of the respondent, it 
appears‘ that the conditions governing the 
tender have to be obtained from the office 
of the General Manager, Foundry Forge, 
Heavy Engineering Corporation Ltd. at 
Ranchi. The contract in the instant case 
was a contract of category ‘C’ as will 
appear from the tender notice itself. 
Thus it is evident that only those condi- 
tions which shall be obtained from the 
office of the said General Manager applic- 
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able to this kind of contract will be the 
conditions applicable to this contract. No 
such conditions has been stated to have 
been obtained by or relied upon by the 


` respondent in the instant application. 


15. The definition clause of the 
contract will apply to the contract be 
tween the parties — “unless the context 
otherwise requires the word ‘defined’ shall 
mean” as has been laid down in the de- 
finition clause. The definition of the word 
‘contract’ lays down that only those gene- 
ral and special conditions that may be 
added to the contract shall apply to the 
contract between the parties. No special 
condition was added to or incorporated 
in the contract between the parties. But 
by express words, the general conditions 
were added to and incorporated inthe 
letter of acceptance of tender. The res- 
pondent acted upon the said acceptance 
of tender and or the said letter and on 
the terms and conditions mentioned there- 
in. In any event the acceptance of the 
tender submitted by the respondent hav- 
ing - been made only on tbe terms and 
conditions contained in the letter of ac~ 
ceptance, the said letter was a counter 
offer and the respondent having acted 
upon the said letter of acceptance on the 
terms contained therein, accepted the said 
counter offer. Thus even if the tender 
was submitted subject to the special con- 
ditions the said special conditions never 
became part of the contract between the 
parties. The said special conditions never 
opps to the contract between the par- 

es, 


16. Thus in any view of the matter 
the special conditions of the contract are 
not applicable to the contract in the in- 
stant case and there cannot be any con- 
tradiction between the arbitration clause 
contained in the general conditions of 
contract and the arbitration clause con- 
tained in. the special conditions: of the 
contract. There is only one arbitration 
clause applicable to the said contract ie. 
Clause 15 of the general conditions of 
contract. ; 

17.- Thus in my opinion there is a 
valid and subsisting arbitration agreement 
im the shape of Clause 15 of the said 
general conditions between the ‘parties. 

18. There cannot be ny doubt 
that the subject-matter of the suit in- 
volves matters agreed to be referred by 
the said arbitration agreement. The peti- 
tioner was ready and willing to do every- 
thing for the proper conduct of the arbi~ 
tration and has not taken any step in the 
proceedings. There is no reason whatso- 
ever as to why the stay would not be 
granted in the instant case, 


19. For the reasons stated above 
this application must succeed. The suit 
being Suit No. 2388 of 1968 is stayed, 


20. Costs of and incidental to this 
application shall abide by the result of 
‘the arbitration proceedings 
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_Keshab Chandra Datta. Petitioner v. 
Ballygunge Estate Pvt. Ltd., Opposite 
Party. 

Civil Revyn. Case No. 3080 of 1971, 
D/- 6-1-1972, . 

(A) Civil P. C. (1908), S. 115 — No 
jurisdictional error either of law or of fact 
— High Court would not interfere even 


if the Subordinate Judge is in error in his 


appraisal of evidence adduced before him. 
AIR 1953 SC 23 & AIR 1971 SC‘ 2324, 
Rel. on. (Para 3) 


(B) Civil P. C. (1908). 0O. 9. R. 13 — 
Ex parte decree — Allegation that neither 
the summons nor the notice was duly 
served — Application under O. 9, R. 13 
for setting aside decree maintainable — 
It cannot be said that only remedy lies in 
properly constituted suit. (Paras 9, 10) 
(C) Civil P. C. (1908), O. 9, R. 13 — 
Application for setting aside ex parte 
decree — Satisfaction of the ex parte 
decree through execution proceedings no 
bar for making application. 
(Paras 15, 19) 
Even when an ex parte decree has 
been fully executed it is open to the 


Court to set aside the decree on proper. 


grounds and if the ex parte decree is set 
aside on an application under Order 9, 
Rule 13 the principles of restitution laid 
down in Section 144 of the Code of Civil 
Procedure would be attracted. The fact 
that a conveyance has been executed by 
the Court would not disentitle the defend- 
ant from seeking its remedies under O. 9, 
R. 13. (Case law relied on). 
(Paras 15, 19) 
Cases Referred: Chronological Paras 
(1971) ATR 1971 SC 2324 (V 58)= 
(1970) 2 SCR 368, M/s. D. L. F. 
Housing and Construction Co, 
(P) Ltd. v. Sarup Singh is 
: (1966) AIR 1966 Sc 948 (V 53)== 
(1966) 3 SCR 24, Binayak Swain 
-~ v. Ramesh Chandra 16 
(1966) 70 Cal WN 1027, Khushi 
Mohan Saha v. Subhas Chandra 
Saha 


(1960) AIR 1960 Cal 309 (V a 

Atul Chandra Sarkar v. 

Bengal Commercial Bank i 6 
(1953) ATR 1953 SC 23 (V 40)= 

1953 SCR 136, Keshardeo 


BP/CP/B128/72/MLD 
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Petition allowed. , 
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Chamria v, Radha Kishan 


Chamria 
(1952) AIR 1952 Assam 111 (V 39) 
(1952) 4 Assam 247, 
Hurmat Ali v. Matlib Ali ` 48 
ets) AIR 1916 Cal 710 (V 3)= 
n WN 667, Abdul Rahman 


arafat Ali 
Astor 14 Cal WN-182 = 3 Ind Cas 
30, Raghunandan Singh v. Jag- 
dish Singh 3 
(1900) 4 Cal WN 692 = ILR 27 Cal 
eae Set Umedmal v. Raja Sri- F 
12, 1 


th Ray 
(1809) ILR 23 Bom 716 = 1 Bom 
LR 213. Zendoolal Nandlal v. 
Kishorilal Mehtabhai 11 

S. D. Banerjee with B. C. Dutt and 
Partha Dutt, for Petitioner; R. Choudhury 
with B. C. Sen, for Opposite Party. 

SANKAR PRASAD MITRA, J.:— 
This Rule has been obtained against order 
No. 42 dated the 23rd October, 1971 In 
Miscellaneous Case No. 28 of 1971 (aris- 
ing out of Title Suit No, 58 of 1970) pas- 
sed by the Second Subordinate Judge, 
Alipore. It appears that on the 17th’ 
August, 1970. the plaintiff instituted a suit 
for specific performance of contract for 
transfer of Aleya Cinema to the plain- 
tiff and, alternatively, for a decree 
for Rs. 1,12,314.83 and for other reliefs. 
On November 25, 1970 an ex parte decree 
was passed in the Suit. The defendant, 
by this decree, was directed to execute - 
and register a Deed of Transfer in res- 
pect of the said Cinema. The decree was 
sealed and signed on the 5th December, 
1970. On January 27, 1971 notice of the 
Title Execution Case No. 3 of 1971 was 
stated to have been served on the defend- 
ant. Since the defendant did not appear, 
on the 27th February, 1971, the Court 
executed an Indenture of Conveyance, On 
the 1st March, 1971 the conveyance: was 
registered. 

2. On April 13, 1971 the deter dant 
made an application under O. 9. R. 13 of 
the Code on the ground of fraudulent 
suppression of summons. A Miscellaneous 
Case was started, being Miscellaneous 
Case No. 28 of 1971. The learned Trial 
Judge recorded the evidence of witnesses 
of both the parties and ultimately came 
to the conclusion that neither the sum- 
mons nor the notice of the execution 
case was served on the defendant. The 
learned Subordinate Judge set aside, in 


14, 16 


‘the premises, the ex parte decree by his 


order under challenge. 


3. Mr. Sankardas Banerjee, learn- 
ed counsel for the petitioner before us, 
opened his case by inviting us to consider 
the depositions of the various witnesses 
who were examined by the learned Sub- 
ordinate Judge. Mr. Banerjee wanted us 
to bold that the evidence adduced by 
these witnesses had not been properly ap- 
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preciated. We pointed out to him that in 
the exercise of our revisional jurisdiction 
we could not go into these questions. It 
may be that the Subordinate Judge is in 
error in his appraisal of the evidence 
adduced before him. But unless the error 
is a jurisdictional error, either of law or 
of fact, while exercising our powers under 
Section 115 of the Code, we cannot inter- 
fere with the order passed by him. In 
this connection it would be enough to 
refer to one of the earlier decisions of the 
Supreme Court as also' to its latest deci- 
sion. In the case of Keshardeo Chamıia 
v. Radha Kishan Chamria, 1953 SCR 136 
= (AIR 1953 SC 23), it has been pointed 
out that as the order of the Subordinate 
Judge was one that he had jurisdiction 
to make and as he had, in making that 
order, neither acted in excess of his juris- 
-diction nor with material irregularities 
nor committed any breach of procedure, 
the High Court acted in excess of its revi- 
sional jurisdiction under Section 115 of 
the Code and the order of remand and 
all proceedings taken subsequent to that 
„order were illegal. The Supreme Court 
categorically reiterated that Section 115 
applied to matters of jurisdiction alone, 
the irregular exercise or non-exercise of 
it or the illegal assumption of it. and if a 
subordinate Court had jurisdiction to 
make the order it had made and had not 
acted in breach of any provision of law or 
committed any error of procedure which 
was material and might have affected the 
ultimate decision, the High Court had no 
power to interfere however profoundly it 
might differ from the conclusions of that 
court on questions of fact or law. 


4, The latest ‘decision of the 
Supreme Court to which our attention has 
been drawn, is the decision in M/s, D. L. 
F. Housing & Construction Co. (P.) Ltd. 
v. Sarup Singh reported in AIR 1971 SC 
2324; In paragraph 8at page 2327 it has 
been observed that while exercising the 
jurisdiction under Section 115, it is not 
competent to the High Court to correct 
errors of fact however gross or even 
errors of law unless the said errors have 
relation to the jurisdiction of the Court 
to. try the dispute itsel. The Supreme 
Court says further that: the words “illegal- 
ly” and “with material irregularity” as 
used in Cl (c) of Section 115 do not 
cover either errors of fact or of law, they 
do not refer to the decision arrived at but 
-merely, to the manner in which it is 
reached. The errors contemplated by this 
clause may. according to the Supreme 
Court, relate either to breach of some 
provision of law or to material defects of 
procedure affecting the ultimate decision, 
and not to errors either of fact or of law, 
after the prescribed formalities have been 
complied with. The Supreme Court, on 
the facts before it, has warned that mere- 
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ly because the High Court would have 
felt inclined had it dealt with the matter 
initially, to come to a different conclusion ` 
on the question of continuing stay of the 
reference proceedings pending decision of 
the appeal, could hardly justify interfer- 
ence in revision under Section 115 ‘of the 
Code when there was no illegality or 
material irregularity committed by the 
Additional District Judge concerned in his 

manner of dealing with the question, r 

5. In view of all these well-settl- 
ed principles it is unnecessary for us to 
discuss in this judgment the various points 
which Mr. Banerjee has urged in support 
of his contention that the Trial Judge has 
committed errors in his appreciation of 
the evidence led before him on behalf of 
the parties. Learned Counsel realised that 
our jurisdiction in this matter was limited 
and proceeded to make two substantial 
contentions. These contentions were: 
(1) if the defendant Company’s case was 
that service of the summons and service 
of notice of the execution case were taint- 
ed with fraud the remedy lay not in an 
application under Order 9, Rule 13 but in 
a properly constituted Suit and (2Y an ap- 
plication under Order 9, Rule 13 was not 
maintainable when an ex parte decree 
had already been satisfied through execu~ 
tion proceedings duly launched. 

6. Mr. Banerjee did not cite any 
specific authorities in aid of any of his 
contentions aforesaid. But he cited the 
case in AIR 1960 Cal 309, (Atul Chandra 
Sarkar v. East Bengal Commercial Bank 
Ltd.) which, according to him, gave some 
support to his first contention. In this 
ease the first defendant East Bengal Com- 

‘mercial Bank Limited obtained a decree 
in the High Court against the plaintiff and 
the second defendant, Oriental Trading 
syndicate. on an overdraft amount on the 
20th July, 1949. It was an ex parte 
decree, The plaintiff Atul Chandra Sarkar 
did not make any application for setting 
aside the ex parte decree or prefer any 
appeal therefrom. He filed a suit on 
January 21, 1949 claiming a declaration 
that the ex parte decree of the 20th July, 
1948 was void and of no effect and asked 
that the decree be set aside. The allega- 
tions in the plaint were: 

(i) On March 16, 1946 an agreement 
was made by and between the Bank on 
the one hand and the plaintiff and the 
second defendant on the other whereby 
the Bank was to lend to the second de- 
fendant the sum of Rs. 5,000/- against 
securities of bills drawn or to be drawn 
by the firm. such loan to be guaranteed 
by the plaintiff, 

(ii) In pursuance of this agreement 
various sums of money were advanced by 
the Bank to the firm and bills deposited 
by. the firm were collected by the Bank 
and appropriated towards its dues, 
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Gii) On May 31, 1946 the plaintiff re- 
‘ yoked the said guarantee by notice in 
writing. 

(iv) On May 31, 1946 a sum not ex- 
ceeding Rs. 3581/6/9 was due by the se- 
cond defendant to the bank and a number 
of bills drawn by the second defendant 
and exceeding the abovementioned sum 
remained with the bank for collection and 
appropriation. 

(v) Thereafter the firm deposited 
various bills with the Bank which were 
duly collected by the Bank thus wiping 
out the liability of the firm. 


(vi) In November, 1948 the Bank pur- 
ported to execute the decree made on 
20-7-1948 and caused to be attached 
vo properties belonging to the plain- 


(vii) The writ of Summons was never 
served upon the plaintiff who had no op- 
postunity to defend the suit filed by the 

ank.” 


T: It was also stated in the plaint 
the said decree was ob- 
tained ex parte fraudulently by supres~ 
sion of the summons and by perpetrating 
a fraud upon the Court by suppression of 
material facts, in particular by suppres- 
sion of the fact as to the revocation of 
the guarantee by the plaintiff as afore~ 
said.” 

8. This Court came to the conclu~ 
_glon that the suit was not maintainable. 
According to this Court mere non-service 
of summons is not enough to found a 
cause of action for setting aside a decree; 
where mere non-service in the complaint 
the remedies available are (i) application 
under Order 9, Rule 13 (ii) an appeal 
from the ex parte decree and (iii) an ap- 
plication for review under O. 47. Rule 1. 
General allegations of fraud, however, 
strong the words in which they are stated, 
are insufficient even to amount to an aver~ 
ment of fraud of which any court ought 
to take notice. The expression “supres~ 
sion of summons” by itself does nof 
amount to a sufficient averment of fraud. 
By itself it means little more than nof. 
serving it. Something more would be 
necessary; there would have to be an 
averment that there was collusion be- 
tween the process server and the identi- 
fier or that there was a deliberate mis- 
leading of the process server or other 
similar allegations, 


9. This case in our opinion is no 
authority for the proposition that when 
there are allegations of fraud in the ser- 
vice of summons or the notice of execu- 
tion the party affected can only take re- 
course to a suit. Order 9, Rule 13 has its 
limitations but subject to these limitations 
there appears to be no bar to an applica- 
tion under this Rule even when the 
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allegation is that there has been a fraudu- 
lent suppression of summons. To make 
the position clear let us try to examine 
the language of Rule 13 of Order 9. It 
says: “In any case in which a decree is 
passed ex parte against a defendant, 
he may apply to the court by which 
the decree was. passed for an order to 
set it aside; and if he satisfies the 
court that the summons was not duly 
served, or that he was prevented by 
any sufficient cause from appearing 
when the suit was called on for hear- 
ing, the Court shall make an order set- 
ting aside the decree as against him 
upon such terms as to costs. payment into 
court or otherwise as it thinks fit. and 
shall appoint a day for proceeding with 


the suit: 


10. The opening words of the 
Rule are indeed comprehensive. In 
every case where the defendant’s al- 
legation is either that the summons 







on for hearing, the defendant may make 
an application under this 


ing an application 
Order 9. 
gone through the petition for setting 
aside the ex parte decree. No. doub 


the sum and substance of these allegations 
seem to be that the defendant complains 
that neither the summons nor the notice 
was duly served. In these circumstances, 
we are unable to hold that the application 
under Order 9 Rule 13 was not main- 
tainable or that the petitioner's only 
remedy lay in a suit. 


ll: Let us now discuss Mr, 
Sankardas Benerjee’s second conten~ 
tion namely no application under 


Order 9, Rule 13 lies when an ex parte 
decree has been satisfied by execution. 
Here again Mr. Banerjee did not cite 
any authorities to support him, He, 
however, drew our attention to the 
Bombay High Court's Judgment in 
Zendoolal Nandlal v. Kishorilal Mehta- 
bhai reported in (1899) ILR 23 Bom 
716. The Bombay High Court has held 
that the fact that an ex parte decree 
has been satisfied, does not disentitle a 
defendant from applying to the Court 
to set it aside under Section 108 of the 


Civil Procedure Code (Act XIV of 
1882) which corresponds to Order 9 
Rule 13 of the present Code, Mr, 


Banerjee submitted to us that it was 
not a sound judgment. But he did no 


. With Section 
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tell us why he thought that the deci- 
sion should not be followed. 


12. In our view, satisfaction of 
an ex parte decree creates no bar to an 
application under Order 9 Rule 13. 
We derive support for this view not 
only in the Bombay High Courts Judg- 
ment but also in several judgments of 
our Court which have ultimately been 
approved by the Supreme Court. In 
Set Umed Mal v. Raja Srinath Ray 
(1900) 4 Cal WN 692, this Court has 

held that a sale in execution of a 
where the decree- 


-mortgage decree, 


holder is the auction-purchaser must be : 


set aside, when the decree itself is set 
aside under Section 108 of the Civil 
P. C.. 1882, even though the sale had 
been duly "confirmed. 


. B. In Raghu Nandan Singh v. 
Jugdish Singh (1910) 14. Cal WN 182 an 


ex parte decree and sale under it were - 


set aside and after a rehearing a decree 
was again passed against the judgment- 
debtors. This Court has held that the 
principle of Section 144 of the Code of 
Civil Procedure cannot be availed of to 
get aside the order setting aside the sale. 
When a decree has once been set aside 
under Section 108, Ciyil P. C. (Act 14 
of 1882). it cannot by any subsequent 
. proceeding. be taken to be revived. If 
a decree is passed against the judgment- 
debtors on rehearing it is a new decree 
and does not revive the former decree. 
At page 182 it Is observed: “It is argued 
that we are to apply by analogy the 
principle of restitution: provided in Sec- 
tion 144 0f the new Code corresponding 
583 of the old Code. 


This appears to us not to be applic- 


able. After the decree has once been’ 


set aside under Section 108 it cannot 
by any subsequent proceeding be taken 
to be revived and proceedings under 
it are consequently invalid. We do not 
see how we can extend the principle 
laid down on appeal by Section 144, nor 
can we see any reason why it should be 
necessary to do, for the decree passed 
in the rehearing is a new decree so far 
as the defendants Nos. 4, 7 and 8 are 
concerned on account of some defect in 
the trial.” 


14, The next case Ís a stronger 

It is the case of Abdul Rahaman 
v. Sarafat Ali- reported in 20 Cal WN 
667 = (AIR 1916 Cal 710). It has been 
held in this case that the assignee from 
the decree-holder who has purchased 
property in execution of his own 
decree is in no better position than his 
assipnor. and the sale is set aside when 
the decree is set aside even when the 
decree-holder has sold the property to 
a stranger. As soon as an ex parte decree 
js. set aside, the sale, where the decrees 
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holder is the purchaser, falls through 
and is not validated by a fresh decree 
subsequently made. 


15. All the authorities cited 
above point to the conclusion that even 
when an ex parte decree has been fully 
executed it is open to the Court to 
set aside the decree on proper grounds 
and when the Court does set it aside 
the principles of restitution would be 
attracted, 

18. The Supreme Court has 
considered, inter alia.-the cases report- 
ed in 4 Cal WN 692; (1910) 14 Cal WN 
182 and 20 Cal WN 667 = (AIR 1916 
Cal 710) in-its judgment in Binayak 
Swain v. Ramesh Chandra reported in 
AIR 1966 SC 948 and has explained the 
doctrine of restitution in relation to an 
ex parte decree. The Supreme Court 
has said that the principle of the doc- 
trine of restitution is that on the re- 
versal of a decree, the law imposes an 
obligation on the party to the suit who 
received the benefit of the erroneous 
decree to make restitution to the other 
party for what he has lost. This obliga- 
tion arises automatically on the reversal 
or modification of the decree and 
necessarily carries with it the right to 
restitution of all that has been done 
under the erroneous decree; and the 
court in making restitution is bound to 
restore the parties so far as they can be 
restored to the same position they were 
in at the time when the Court by its 
erroneous action had displaced them 
from. In the case before the Supreme 
Court in execution of an ex parte decree 
passed in an appeal by the District 
Judge, the property of the judgment- 
debtor was sold and purchased by the 
decree-holder himself The High Court 
subsequently set aside the ex parte 
decree and the suit was remanded for 
rehearing and fresh disposal. The SC 
is of the view that on these facts the 
judgment-debtor under Section 144 of 
the Code is entitled to restitution of his 
properties which the decree-holder had 
purchased subject to equities‘ to be 
adjusted in favour of the decree-holder. 
The Supreme: Court has stated further 
upholding this Court’s view expressed 
in the judgments cited above, that by 
the passing of a subsequent decree upon 
a fresh disposal of the suit the execu- 
tion sale held in the ex parte decree 
which the High court has set aside was 
not validated. At the time of the 
application for restitution, the SC has 
said, the judgment-debtor was entitled 
to restitution because on that date the 
decree in execution of which the 
properties were sold had been set aside. 


` The Supreme Court says further that 


the judgment-debtor is 


entitled to 
restitution notwithstanding anything 


1972 
that happened subsequently as the 
right to claim restitution is based 
upon the existence or otherwise of a 
decree in favour of the plaintiff at the 
time when the application for restitu- 
tion was made. 


17. We may also refer to the 
Judgment of Mr. Justice Chatterjee in 
Kushi Mohan Saha v. Subhas Chandra 
Saha, reported in (1966) 70 Cal WN 
1027. Mr, Justice Chatterjee has held 
that Section 144 of the Code refers to 
all cases of variation or reversal of the 
decree including one by an Order under 
O. 9, R. 13 of the Code and is not limited 
to variation or reversal of a decree by 
a Court of Appeal. If a decree, there- 
fore is set aside by an order under 
Rule 13 of Order 9 it is varied and- as 
such Section 144 applies. We are in 
agreement with this view, 


18. Lastly, we would refer to 
‘the Assam High Court’s judgment in 
Hurmat Ali v. Matlib Ali AIR 1952 
Assam 111. The Assam High Court has 
held that where in execution of a 
decree for specific performance, the 
plaintiff got the possession of the proper- 
ties and then transferred them to 
another person and the decree was re- 
versed on appeal, the defendants were 
entitled to get restitution under Section 
144 from the transferees from the ori- 
ginal decree-holder, 


19. These authorities are clearly 
contrary to the submission of counsel for 
the petitioner that an application under 
Order 9, Rule 13 could not be made in 
this case inasmuch as the conveyance 
had already been executed in favour of 
jthe plaintiff pursuant to the ex parte 
decree. It seems that if the ex parte 
decree is set aside on an application under 
Order 9, Rule 13 the principles of restitu- 
tion laid down in Section 144 of the Code 
of Civil Procedure would be attracted 


and the fact that a conveyance has been - 


executed by the Court in the circums- 
tances stated above does not disentitle 
the defendant from seeking its remedies 
under Order 9, Rule 13. 


.. 20. _In these premises this Rule is 
discharged and the interim order is vacat- 
ed, The petitioner will pay to the op- 
posite party the costs of this application 
hearing fee being assessed at 10 gold 
mohurs. Let the records be 
expeditiously. 

SALIL KUMAR DATTA, J.: 21, 
E agree, 


Rule discharged, 
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AIR 1972 CALCUTTA 225 (V 59 C 40) 
A, K. MUKHERJEA AND 
M. M. DUTT, JJ. 


State of West Bengal, Appellant v. 
Secretary, Union Club, Purulia, Respond- 


ent. 
A. F. O. D, No. 798 of 1965, D/- 9-12- 
1971. 

(A) Land Acquisition Act (1894), Sec- 
tion 23 (1) — Determination of market 
value — Post notification sales —- When 
can be considered, 

Post notification sales of similar lands 
In the locality cannot be taken into con- 
sideration while determining the market 
value of the acquired land if the court 
finds that after publication of the noti- 
fication the price of the lands in the 
locality had been affected. Whether the 
notification affected the price of lands has 
to be determined on the facts proved in 
the case and the onus to prove such facts 
is on the party who objects to the con- 
sideration of such sale transaction. Where 
there is no such proof they can be taken 
into consideration. (1909) ILR 33 Bom 
325 & AIR 1966 Mys 66, Rel. on, 

; {Paras 5, 6) 

(B) Land Acquisition Act (1894), Sec- 
tion 23 (1) — Sale transactions not relied 
on by Collector — Whether Government 
can rely on them in reference, 

When the Collector who acts as the 
agent of the Government in assessing the 
market value of the acquired land has 
not relied on particular sale transactions 
it will not be open to Government to rely 
upon them in reference proceedings under 


Section 18. (X-Ret— Section 18). AIR 
1967 Cal 631 & AIR 1967 Andh Pra 230, 
Rel on. : ; (Para 12) 


(C) Land Acquisition Act (1894), Sec- 
tion 19 (1) (d) — No disclosure of basis of 
valuation by Collector — Onus to prove 
valuation incorrect, . 


The onus to prove the valuation made 
by the Collector to be incorrect is on the 
claimant. Where the Collector in making 
the reference does not state the basis of 
his valuation the burden of proof on the 
claimant is nominal and can be discharg- 
ed by slight evidence, (1907) ILR 34 Cal 
599, Rel. on. (Para 13) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 Andh Pra 230 

(V 54) = (1966) 2 Andh WR 186. 
Sub, Collector Ongole v. Yerra 


Anumanchamma 

(1967) AIR 1967 Cal 631 (V 54)= 
72 Cal WN 235. Charu Prokash 
Ghosh v. State of West Bengal 

(1866) AIR 1966 Mys 66 (V 53)= 
(1965) 1 Mys LJ 300, M. S. Nanj- 
appa v, Special Land Acquisition 
Officer 6 
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(1909) ILR 33 Bom 325 = 10. Bom 
LR 660, Govt. of Bombay v. 
Karim Tar Mahomed 6 


(1907) ILR 34 Cal 599, Fink v. 
Secy. of State for India 13 


"S.C. Das Gupta, for, Appellant; B. C. 
Dutt and Shib Kumar Majumdar, for 
Respondent. 


M. M. DUTT, J.:— This appeal has 
been. preferred by the State of West 
Bengal against the award dated August 
24. 1964, of the learned District Judge, 
Purulia, under Section 18 of the Land 
Acquisition Act (hereinafter referred to 
as the Act). 


2. The appellant State of West 
Bengal acquired 1.35 acres of land ap- 
pertaining to certain plots belonging to 
the. respondent, the Union Club of 
Purulia. The relevant notification under 
Section 4 of the Act was published on 
September 4. 1952 and the declaration 
under Section 6 of the Act was published 
long thereafter on February 2, 1961. 


3. The Land Acquisition Collector 
classified the land as Bastu I land and 
Bastu II land. He valued the Bastu I 
land at Rs. 9,800/- per acre and the Bastu 
TI land at Rs. 7,800/- per acre. On the 
basis of the said rates the Land Acquisi- 
tion Collector made an award of Rupees 
15,313.40 as compensation for the land 
acquired. Being aggrieved by the said 
award of the Collector, the respondent 
made an 
the District Judge under Section 18 of 
the Act. f l 


4. Before the learned District 
Judge the respondent claimed compensa- 
tion at the rate of Rs. 1,000/- per cotta. 
In support of their claim for compensa- 
tion at the said rate, the respondent reli- 
ed on certain sale deeds marked as Ex- 
hibits 4 to 4d. The learned District Judge 
could not place reliance on these sale 
transactions excepting the transaction evi- 
denced by Exhibit 4C which is a sale deed 
dated February 23, 1953. The appellant 
also filed certain sale deeds marked as 
Exhibits A to A(7). The learned District 
Judge. however, rejected all these docu- 
ments relied on by the appellant. The 
learned District Judge came to the finding 
that there was no distinction between 
Bastu I land and Bastu II land as made 
by the Land Acquisition Collector. Ac- 
cording to the learned District Judge the 
acquired land was Bastu I land and no 
portion of it: was Bastu II land. After 
considering the evidence of the witnesses 
of the parties and relying on the sale 
deed Exhibit 4C, the learned District 
Judge came to the conclusion that the 
acquired land . should be valued at the 
rate of Rs, 24.000/- per acre. Upon these 
findings, the learned District Judge 


-application for a reference to. 
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awarded compensation to the respondent 
in respect of the acquired land at the 
rate of Rs, 24,000/~ per acre plus the usual 
statutary allowance under Section 23 (2} 
af the Act. Hence this appeal by the 
State of West Bengal. 


5. The finding of the learned Dis- 
trict Judge that the acquired land is 
Bastu I land, has not been challenged by 
Mr. Das Gupta, learned Advocate for the 
appellant. He, however, strenuously 
urged that the sale deed Exhibit 4C being 
a post notification transaction should not 

‘be relied on in determining the market 
value of the acquired land. It was sub- 
mitted by Mr. Das Gupta that under no 
circumstance a post notification transac- 
tion could be a proper indicia for ascer~ 
taining the market value of the land. We 
are, however, unable to accept the said 
contention of Mr. Das Gupta. Under Sec~ 
tion 23(1), the Court has to determine 
the market value of the land. One of 
the methods of valuation is the price 
paid, within a reasonable time, in bona 
fide transactions of purchase of land 
acquired, or of the land adjacent to the 
land acquired having similar advantages. 
Such transactions of sale indicate the 
price of the land acquired on the date of 
the notification. The Court has to con- 
sider whether or not any particular 
transaction of sale affords a fair criterion 
of the market value of the land acquired. 
There is no rule that a post notification 
transaction of. sale of land similar to the 
acquired land cannot be looked into. If 
in considering a post notification sale, the 
Court finds that after the publication of 
the notification the price of the lands in 
the locality has been affected, in that 
case, it will not be proper for the Court 
to rely on such a transaction of sale, for 
it will not be of any guide for the deter- 
mination of the market value .of the 
acquired land. 


6. Whether the notification has 
affected the price of the land in the 
neighbourhood of the acquired land or not 
cannot be assumed by the Court, but has 
to be determined on facts proved in the 
case. The onus to prove such facts is on 
the party who objects to any.such tran- 
saction of sale being relied on by the 
Court for ascertaining the market value 
of the acquired land. The view. which 
we take finds support from the decision 
in Govt. of Bombay v. Karim Tar 
Mahomed, (1909) ILR 33 Bom 325. It 
has been held in that decision that sales 
after the date of notification must be 
discarded when it has been proved that 
the values have been affected one way or 
the other by circumstances which have 
arisen after that date. A Division Bench 
of the Mysore High Court in M. S, Nanj- 
appa v. Special Land Acquisition Officer, 
AIR 1966 Mys 66, has taken the same 
view. It has been held. in that case that 
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bona fide sale transaction cannot be ex- 
cluded from consideration merely on the 
ground that it was entered into sub- 
sequent to the date of the notification. 
Further, it has been held that in taking 
into consideration a subsequent transac- 
tion, enhanced values attributable to the 
very acquisition or to a general increase 
in the market price should not be over- 
_ looked by the Court, 


7. There is no evidence in the 
present case before us that after the 
publication of the notification under Sec- 
tion 4. the land value was affected one 
way or the other. In the absence of any 
evidence showing that the value of land 
in the locality of the acquired land was 
affected after the publication of the noti- 
fication under Section 4, the post notifica- 
tion transaction of sale by the sale deed 
Exhibit 4C cannot be excluded from con- 
sideration in the matter of determining 
the market value of the acquired land. 


8. It appears from Exhibit 4C 
that a parcel of Bastu 1 land was sold at 
the rate of Rs. 24,000/- per acre. The 
land sold is situate very near to the land 
acquired and it is similar to the acquired 
land. The learned District Judge was 
ee in relying upon this trangaetion 
O: e 


9. The respondent relied on an 
estimate of valuation made by a Govern- 
ment valuer at the instance of the ap- 
pellant. for the purpose of showing that 
the market-price of the acquired land was 
much more than what the Collector had 
awarded. It appears from the estimate 
(Exhibit 5) that the acquired land was 
valued at the rate of Rs. 12,000/- per 
acre. The estimate on the face of it 
shows that the Collector’s valuation is 
wrong, 

10. It has been already stated that 
the learned District Judge refused to 
rely on the sale deeds filed by the ap- 
. pellant. Out of these sale deeds Mr, Das 
Gupta relied on three of them. Exhibit A 
is dated February 8. 1952, and it shows 
8 cottas of home-stead land was sold at 
Rs, 199/- only, that is, at the rate of 
Rs, 3,978/- per acre. Bibhuti Bhusan 
Dhole, who is the Secretary of the 
Purulia Union Club, says in his evidence 
that the land sold by the document (Ex- 
hibit A) is low land and there is pady- 
land adjacent to the ‘same. It appears 
from the schedule of Exhibit A that the 
northern and southern boundary of the 
land sold has been described therein as 
‘Tendlord’s Khas land.” This descrip- 
tion supports the evidence of this witness. 
Moreover, the witness was not cross-exa- 
mined on the point on behalf of the ap- 
pellant. In our view, this particular 
gale cannot be said to be a comparable 
sale and the learned District Judge was 
right in rejecting the same. 
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11. Exhibit A (2) is dated June 
27, 1952, and Exhibit A (4) is dated March 
16, 1951. By Exhibit A (2). a dwelling 
house appertaining to 2 cottas of land 
was sold at Rs. 49/- only and by Exhibit 
A (4) also another dwelling house stand- 
ing on 1 cotta of land was sold at Rs. 
100/- only. It is inconceivable that even 
in 1952, dwelling house standing on 1 
cotta or 2 cottas of land in the town of 
Purulia could be sold either at Rs. 100/- 
or at Rs, 49/-. It is not known under 
what circumstances the same were sold 
at such a low price. Moreover, in neither 
of the documents the house and the land 
have been valued separately. The learn- 
ed District Judge was perfectly justified 
in not placing any reliance on these two 
documents. 


12. For another reason. the sale 
deeds Exhibits A. A (2) and A (4) cannot 
be relied on. It does not appear that 
the Collector in determining the com- 
pensation of the acquired land made any 
enquiry in ascertaining the market value 
of land on the date of the notification, 
nor does it appear that the Collector re- 
lied on any of the sale deeds filed by the 
appellant. Even, assuming that the Col- 
lector made some enquiry as to the 
market value of the land at or near about 
the date of notification under Section 4, 
it is apparent from the price of the ac- 
quired land assessed by the Collector, 
that the Collector did not rely on the 
ale deeds Exhibits A, A (2) and A (4). 

Dutt, learned Advocate appearing on 
behalf of the respondent relied on a 
Bench decision of this Court in Charu 
Prokash Ghosh v. State of West Bengal 
72 Ca. WN 235 = (AIR 1967 Cal. .631) 
which to some extent lends support to 
the contention that the transactions of 
sale which were not relied upon by the 
Collector could not be relied on by the 
State in a reference under Section 18 for 
the enhancement of the valuation. The 
Andhra Pradesh High Court in Sub- 
Collector, Ongole v. Yerra Anumanch- 
amma, AIR 1967 Andh Pra 230, also 
refused to rely on a sale transaction on 
the ground that the officer who passed 
the award had not considered that as re- 
levant in awarding the market value. In 
our opinion, when the Collector who 
acts as the agent of the Government in 
assessing the market value of the acquir- 
ed land, has not relied on particular sale 
transactions it will not be open for the 
Government to rely on such transactions. 
In the instant case, the Collector did not 
place reliance on the sale deeds Exhibits 

to A (7). The same cannot. therefore, 
be considered in determining the market 
value of the acquired Jand. In any event, 
the sale deeds relied on by Mr. Das 
Gupta, namely, Exhibits A, A (2) & A (4) 
cannot be said to be comparable sales. 
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13. Lastly, it was argued by Mr. 
Das Gupta that the onus lay on the re- 
spondent to prove that the Collector’s 
valuation was erroneous and inadequate. 
There cannot be any doubt that the 
valuation made by the Collector is in- 
sufficient or inadequate must prove the 
same (sic). It has, however, been held bya 
Bench of this Court in Fink v. Secy. of 
State for India, (1907) TLR 34 Cal 599 
that when the Collector makes no 

_enquiry or gives no ground for his valua- 
tion, the burden of proof on the claimant 
is nominal, In this connection, we may 
refer to Clause (d) of Section 19 (1) of 
the Act which provides that in making 
the reference, the Collector shall state 
for the information of the Court, in writ- 
ing under his hand the grounds on which 
the amount of compensation was deter- 
mined when the objection is to the 
amount of the compensation. In his 
statement, the Collector has only stated 
the rates of Bastu I land and Bastu I 
land. He has not disclosed the basis for 
the ‘said rates of valuation. In our view, 


the Collector has not complied with the - 


provision of Clause (d) of Section 19 (1). 
Where the Collector discloses the basis 
for his valuation, the Court is in a position 
to consider the same with reference to 
the evidence adduced by the referring 
claimant in discharging the onus that 
lies on him. Omission by the Collector 
to state the grounds on which the amount 
of compensation was determined prevents 
the Court from such consideration and 
consequently, the onus of the referring 
claimant becomes negligible. In such 
a case, only slight evidence adduced by 
the referring claimant will discharge the 
onus, Most respectfully we agree with 
the principle laid down by this Court in 
Fink’s case referred to above. We have 
already stated that the Collector has not, 
in his statement under Section 19. dis- 
closed the ground of his valuation. There 
is no evidence from which the basis for 
the Collector’s valuation can be ascer- 
tained. For the reasons aforesaid, the 
onus of the respondent is negligible and 
only slight evidence would discharge the 
said onus. In our opinion, the respon- 
dent has been able to discharge their 
onus that the Collector’s valuation was 
inadequate, T 


14. The learned District Judge 
was right in not accepting the claim of 
the respondent that the acquired land 
should be valued at the rate of Rs. 
1,000/- per cotta or Rs. 60,000/- per acre. 
At the same time, the learned District 
Judge could not accept the valuation 
made by the Collector and after con- 
sidering the evidence adduced on_behalf 
of the parties, the learned District 
Judge fixed the market value of the 
acquired land at the rate of Rs, 24,000/- 
per acre, We have ourselves considered 


A. A, Jadwat Pvt. Lid. v. O. F. & G. I. Co, 


A.L R. 


the materials on record and we also 
come to the same conclusion as that of 
the learned District Judge, that the 
market value of the land should be at 
the rate of Rs, 24,000/- per acre. 


15. In the result, the judgment 
and award of the learned District 
Judge are affirmed and the appeal is 
dismissed. In view of the facts and 
circumstances’ of the case we do not 
make any order for costs in this appeal. 

ARUN K. MUKHERJEA, J.: 16. 
I agree, 5 
Appeal dismissed, 





AIR 1972 CALCUTTA 228 (V 59 C 41) 
S. C. DEB. J. 


A. Akooji Jadwat Pvt. Ltd, Plain- 
tif v. Oriental Fire and General Insu- 
rance Co.. Ltd. and others, Defendants. 
oe No. 279-A of 1967, D/-16-7~ 


(A) Marine Insurance Act (1963), 
Section 55 (1) — Liability of insurer — 
Nature of. 


Where a ship insured against the 
perils of capture, seizure, detention in 
consequence of hostilities is captured by 
an enemy nation and condemned by the 
Prize Court of that nation, the insurers 
cannot avoid the responsibility to pay ` 
the agreed sum on the ground that there 
was no formal declaration of war by the 
capturing State or on the ground that 
the war and, hence, the condemnation 
were illegal when the insurers have not 
protected themselves from the consequ- 
ence of an unlawful or an undeclared or 
an informal war and have not taken 
any of the pleas relating to the cha- 
racter of the war, law discussed). 

(Para 25 


A capture is an act of State and 


‘Its legality cannot be questioned in an 


action for recovery of insured sum. 
The insurers are bound by the terms 
and conditions of the policy. The law 
of Marine Insurance is not concerned 
with “the existence of war in the formal 
sense” nor with a formal declaration 
of war. A total loss whether actual or 
constructive under this law does not 
depend on the legality of the capture 
nor on the legality of the sentence of 
condemnation. No question of bellum 
justum nor of bellum unjustum can ever 
arise between the assured and the under- 
writer. Where an insured ship is total- 
ly destroyed by an enemy action in a 

war she is an actual total loss 


and the underwriter must pay her 
agreed value. (Para 24) 
AP/CP/A398/72/SNV. 
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(B) Marine Insurance Act (1963), 
Section 57 — ‘Proximate cause’ of loss 
— What is 


The loss which Is s potud by the 
direct, efficient and predominating cause 
is the proximate cause of the loss in. the 
law of Marine Insurance, Mere intru- 
sion of a new cause is of no moment so 
long it does not wither away the effici- 
ency of the direct. efficient and pre- 
dominating cause. Merely beacuse a 
cause has intervened, does not make it 
nova causa superveniens, The interven- 
ing cause must of its own force destroy 
the efficacy of the: existing cause and 
it must become an independent and a 
direct, efficient and predominating cause 
of the loss before it can be said that 
the loss is proximately caused by nova 
ae superveniens, 


(C) Marine Insurance Act 


(Para 37) 


includes. 


As capture of a ship followed by 
condemnation by the sentence of a Prize 
Court of competent jurisdiction ext- 
inguishes the title of the owner in the 
res, it amounts to actual loss to the 
owner. It is a judgment in rem, Seizure 
and capture followed by condemnation 
stand on the same footing and in both 


- the cases the title in the res is vested 


in the capturing-State. Where the res 
is restored to its former owner after 
condemnation it is a gift to him and a 
new title flows from the date of the 


- grant. AIR 1965 SC 316, Followed. (Case 


law discussed) (Para 50) 
Cases Referred: Chronological 
(1969) 73 Cal WN 279, Khalil Adal 
Khan v. Great American In- 
surance Co, Ltd. ` 39 
(1965) ATR 1965 SC 316 (V 52)= 
1964-2 SCR 421, T. R. Bhawani 
s Joshi v. Somasundara 


Paras 


50 
da AIR 1963 SC 1 (V 50)= 
1963-3 SCR 22, R. Viswanathan 
v. R. S. Abdul Wajid 10, 15. 30 
(1959) AIR 1959 SC 1383 (V 46)= 
1960-1 SCR 537. State of Saurashtra 
v. Memon Haji Ismail Haji Vali- ia 


mohammed 
(1956) AIR 1956 SC 593 (V 43)= 
1956 SCR 451, Nagubai Ammal 
v. B. Sham a Rao 17 
(1953) AIR 1953 SC 235 (V .40)= 
1953 SCR 789, Trojan and Co. 
© v. Nagappa Chettiar 16 
(1953) 1953 AC 232 = 1953-2 WLR 


2098. Schiffahrt—-Treuhand v. 

H. M. Procurator General 28 
(1946) 1946 P 189 = 62 TLR 501, 

In re, Salerno 53 


(1945) 1945-2 All ER 694 = 115 
LJKB 141, Athel Line Ltd. v. 
Liverpool and London War ‘Risks 
Insurance Association Ltd, 35 


A, A. Jadwat Pvt, Ltd. v. O. F. & G. I. Co. 


(Case law discuss- . 


: (1963), . 
Section 60 — .‘Actual loss’ — What it 


(1942) 1942-2 All ER 6 = 1942 AC 
691, Yorkshire Dale Steamship 
Co. bea v. Minister War 
Transport (The Coxwold) 

(1942) 1942 AC 50, Rickards v. 
Forestal Land and Timber and 
Rly. Co, Ltd. 

(4941) 1941-2 All ER 256="70 LI L 
Rep 319, C. Czarnikow Co. v. 
oe Sea and Fire Insurance Co, 

t 


(1940) 1940-4 All ER 169, Canada - 


Rice Mills Ltd, v. Union Marine 
and General Insurance Co, Lid. 
(1937) 1937-1 All ER 158 = 156 
LT 196, Marstrand Fishing Co. 

Ltd, v. Beer 
(1930) AIR 1930 PC 57 (1) (V 17)= 
Mad LJ 7, Siddik Mohomed 
Shab Mt. Saran 
(1930) AIR: 1930 PC 193 (V 17)= 
57 Ind App 214, Jitendra Nath 
Ghosh v. Mon Mohan Ghosh 
(1924) 1924-2 KBD 508 == 94 LJ 
KB 23, Fooks v. Smith 
(1919) 1919 P 264 = 121 LT 517, 
In re. The Leda 
(1918) 1918 AC aan = 87 LJKB 69, 
Becker, Gray and Co. v. London 


Assurance Còrpn. 

(1918) 1918 AC 350 = 87 LJKB 
395, Leyland Shipping Co, Ltd. 
v. Norwich Union Fire Insurance 
Society Ltd. 

ee 1916-1 AC 145 = 85 ie 


In re e Odessa 
(1916) 1916-2 AG ee =æ 114 it, 
626. In re, The Zam 
(1916) 1918-2 AC. 625 = 15 ur 
465. In re, St. Helena 
(1915) 1915-1 KB 922 = 84 LJKB 
1025, Polurrian S. S. Co. Ltd. v. 


Young 
(1908) 1908 AC 334 = 13 Com Cas 
321 (HL), Andersen v. Marten 


76, 
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Asoke Sen, Ajit Roy Mukherji and 
Dipak Sen, for Plaintiff; S. K. Roy Chou- 
dhury. Tapas Banerjee, Ashim Ghose and 
A. Mitter, for Defendants, 


ORDER:-— Pakistan waged war. on 
-India in 1965 and captured “M. V. 
Shakeela” near Chalna in East Pakistan. 
She belonged to the plaintiffs and was 
mortgaged to the last defendant. She was 
covered by a valued policy of Rs. 10 lacs 
by the Insurer-defendants against the 
perils of “Capture. seizure. arrest. res- 
traint or detainment and the consequ- 
ences thereof or any attempt thereat; and 
from the consequences of hostilities of 
warlike operations, whether there be a 
declaration of war or not”. She was con- 
demned as a lawful prize by the Prize 
Court at Dacca and was made over to 
the Government of Pakistan in lieu of 
her sale. Thereafter, a suit was filed in 
the Court of the subordinate Judge at 
Khulna in East Pakistan against the 
plaintiffs by their Pakistani agents claim- 
ing over Rs. 2 lacs from the plaintiffs 
and she was attached in the hands of the 
Government of Pakistan pursuant to an 
order of that court. Then an agreement 
was entered into by and between the two 
Governments for her exchange with the 
“Elahi Bux”, a Pakistani merchant ship 
arrested by our Navy during the hosti- 
lities, but these two vessels were not 
ultimately exchanged. 


2. In these circumstances 
plaintiffs have brought this action on 
February 7, 1967 against the Insurer- 
defendants ° claiming her agreed value on 
the plea that she was an actual total loss 
and her loss was proximately caused by 
the perils insured against. This claim 
is supported by the mortgage-defend- 
ant but it is contested by the In- 
surer-defendants on the plea that she 
was available for release and the proxi- 
mate cause of her loss was not the perils 
insured against but the attachment made 
by the Civil Court. In this state of plead- 
ings, the following issues raised by the 
learned counsel Mr. Subrata K. Roy 
Chowdhury for the Insurers. were ac- 
cepted ek the learned counsel Mr. A, K. 
Sen for the plaintiffs and by the learned 


_ vessel condemned in favour of the 


. ing Director of the plaintiffs 


the 


A. L R. 


Counsel Mr, Mitter for the mortgagee~ 
defendant and were settled by me: 


ISSUES 


1. Has the plaintif any right to 
maintain the suit or to sue the defend- 
ants Nos. 1 to 4? 

2. Is the plaintiff entitled to claim 
any sum, and if so. what sum, as trustee 
for the defendant No. 5 as alleged in 
paragraph 10 of the plaint? 

3. (a) Was the vessel “Sakeela” seiz- 
ed or captured or impounded by Pakistan 
Authority on or about September 5, 1965 
during hostilities between India and 
Pakistan and in consequence thereof as 
alleged in paragraph 4 of the plaint? 
(b) Was the plaintiff irretrievably depriv- 
ed of the said vessel? (c) Was the Bs 

OV= 
ernment of Pakistan by the High Court 
at Dacca in exercise of its jurisdiction as _ 
a Prize Court as alleged in paragraph 4 
of the plaint? 

4. Was the said vessel totally lost as 
alleged in paragraph 5 of the plaint or 
at all? 

5. Was the said vessel “Sakeela” 
available for release as stated in para- 
graph 6 of the Written Statement of the 
defendants Nos, 1 to 4? 

6. Was the said vessel not released 
to the custody of the plaintiff as a con- 
sequence of the facts stated in para- 
graph 6 of the written statement of the 
defendants Nos, 1 to 4? 

7, On and from June 16, 1966 was 
the said vessel “Sakeela” under Civil 
Court attachment? . 

8. Was the alleged loss or claim for 
which the suit. has been filed covered by 
the Policy of Insurance? 

9. To what relief, if any, is the plain- 
tiff entitled? 


3. Mr. Q. M. T, the Manag- 
. and Mr. 
S. K. Bose. the unfortunate Chief Engi- 
neer of the ill-fated vessel gave evidence 
for the plaintiffs. Dr. Nagendra Singh, 
the reputed Jurist on the Shipping Laws 
and at present acting as the Secretary 
of our President, was examined on Com- 
mission at Rastrapati Bhavan in New 
Delhi on the requests of the Insurers. Mr. 
G. V. Jannah, who was the Deputy Gene- 


-ral Manager of the first defendant at the 


material time, gave evidence on Commis- 
sion in Bombay for the Insurers. The 
case of the plaintiffs was partly repre- 
sented by Mr. Sen and partly by Mr. Roy 
Mukherjee but Mr. Roy Chowdhury alone 
carried the burden of the Insurers and 
has raised many a complex and interest- 
ing questions of law. They have admir- 
ably and with great decorum argued the 
case and have rendered valuable assis- 
tance to me, 

4, I will now state the material 
facts of the case. The “Shakeela” was. 
captured on September 6, 1965 and her 





1972 


men were detained in jail. Two other 
Indian merchant ships were also captured 
by Pakistan. Our Government detained 
three Pakistani merchant ships. On 
September 23, 1965 the Indo-Pakistan 
hostilities came to an end. On October 


12, 1965 the plaintiffs claimed her value - 


and the Insurers recorded the claim 
“without prejudice” 
and from this day the first defendant 
acted for all the Insurers in relation to 
the subject-matter of the suit. On Octo- 
ber 18. 1965 she was condemned by the 
Prize Court at Dacca and the Pakistani 
Marshal was directed to sell her and to 


pay the proceeds to the Government of. 


Pakistan. On November 17. 1965 this 
Order for sale was rescinded by the Prize 
Court and her possession was made over 
to Pakistan. The Insurers did not pay 
the money and requested the plaintiffs 
and the defendant No. 5 to wait for the 
final decision of the Representative Com- 
mittee of the Insurers. 


5. On January 4, 1966 the plain- 
tiff sent copies of the proceedings of the 
Prize Court to the first defendant with a 
request to settle the claim. On January 
5, 1966 our Deputy Custodian of Enemy 
Properties requested the plaintiffs to 
deposit with him Rs. 1,70,000/- payable 
by the plaintiffs to their Pakistani agents 
but the plaintiffs did not deposit the 
money. On January 10, 1966 the Histori- 
cal Declaration was announced from 
Taskent and by its clause 8 our Prime 
Minister and their President agreed to 
discuss the return of all the properties 
and assets taken by each Government 
during the conflict. (See Keesing’s 
Contemporary Archieves, 1965-66 p. 21187 
relied on by Mr, Roy Chowdhury) The 
Insurers took their stand on this clause 
and they did not pay her value on the 
plea that there was a possibility of ex- 
change of the impounded vessels with 
the Pakistani ships detained by our Gov- 
ernment, On May 9. 1966 the plaintiffs, 
through their Advocate, asked the Insu- 
rers to pay her agreed value alleging 
that there was no hope of recovery of 
the vessel. from the Government of 
Pakistan but the Insurers did not pay it. 
The foreign Re-Insurers were vitally in- 
terested in the matter and they approach: 
ed both the Governments and negotia- 
tions for exchange of the vessel started 


through them on foreign diplomatic 
chann 
325. While these negotiations were 


going on in which Dr, Singh participated 
the Pakistani agent of the plaintiffs filed 
the suit on June 15, 1966 against the 
plaintiffs and on July 27, 1966 the Sub- 
ordinate Judge of Khulna attached the 
vessel by directing the Government of 
Pakistan not to deliver her to the plain- 
tiffs. Then the two Governments entered 


on October 16, 1965 
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into an agreement for exchanging the 
vessels through the Insurers after they 
were surveyed .by the Insurers and a 
Press Note to this effect was issued on 
August 6, 1966 by our Government. There- 
after, Mr. Jadwat suggested to the Bom- 
bay representatives of the foreign Re- 
Insurers to arrange for her survey and 
the first defendant wrote to the Solici- 
tors of the foreign Re-Insurers to have 
the vessel. surveyed by the salvors of 
Lloyds on behalf of the Insurers before 
the exchange was finalised. The Lloyds 
insisted that the plaintiffs should autho- 
tise them to arrange for the survey which 
the plaintiffs did. 

6. Thereafter the plaintiffs sent 
the copies of the proceedings of the Civil 
Suit to the first defendant who returned 
them by saying that the Insurers were 
not interested in that suit and in reply 
the plaintiffs told the first defendant that 
the exchange of the vassel in suit might 
be frustrated if the Pakistani agents were 
not paid off and in view of the prevailing 
conditions it was not possible for the 
plaintiffs to remit any money to Pakis- 
tan. The Reserve Bank of India did not 
allow the plaintiffs to send any money to 
the Pakistani agents and therefore the 
first defendant took up the matter with 
the Reserve Bank so that the plaintiffs 
could send the money to Pakistan and 
then on October 20, 1966 two other Indian 
vessels. were exchanged with two other 
Pakistani vessels (See K. C. Archieves 
p. 21716 of November 1966). 


7. On. October 25, 1966 our Direc- 
torate of Shipping informed Mr, Jadwat 
that the question of releasing the “Sha- 
keela” wag taken up by our Government 
and the result would be communicated to 
him in due course. On November 7, 
1966. the Reserve Bank informed the first 
defendant that the plaintiffs should take 
up the matter of sending money to Pakis- 
tan: with the Union and before 
the first defendant could ‘communicate 
this advice to the plaintiffs, on Novem- 
ber 8, 1966 the plaintiffs, through the 
Director-General of shipping who was an 
officer under the Union Ministry, wrote 
to the Reserve Bank to permit the London 
Correspondent of the first defendant to 
guarantee the payment of the dues of 
Pakistani Agents of the plaintiff so that 
the vessel might be released and on the 
same day the Civil Court passed the 
decree against the plaintiffs and directed 


. the attachment of the vessel to be con- 


tinued. 

8. On November 21, 1966 the first 
defendant communicated to the plaintiffs 
the advice given by the Reserve Bank 
and in the meantime the survey of 
Sakeela was completed. Dr. Singh ad- 
vised a representative of the plaintiffs to 
pay off the dues of the Pakistani agents 
but the plaintiffs were not in a position 
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to send any money to Pakistan for the 
reasons stated earlier. The “Shakeela” 
was to be exchanged with the “Elahi 
Bux” but the Pakistani owner of this ship 
did not pay our governmental dues and 
therefore this ship was not released by 
our Government. These two ships were 
not exchanged at all and all correspond- 
ence between the parties stopped and 
this action was brought in this Court 


' 9 Mr, Roy Chowdhury has chal- 
lenged the legality of the sentence of con- 
` demnation though it was not questioned 
in the written statement of the Insurers, 
His contentions have no bearing on the 
rights and obligations of the parties but 
in deference to him. I will dispose them 
of before going into the main questions 
involved in this action. He drew my 
attention to the events recorded in Kees- 
ing’s Contemporary ‘Archieves relating to 
Indo-Pakistan conflict of 1965. He took 
me through the well-known Paris Pact, 
the Covenants of the League of Nations 
and the Charter of the United Nations 
Organisations. He read out the opinions 
from Prof.’ Oppenheim’s International 
Law edited by Dr, Lauterpacht. and from 
Prof. Brierly’s Principles of Public In- 
ternational Law and then from Prof. 
Brierly’s the Law of Nations edited by 
Sir Waldock. He adopted their opinions 
and said that an aggressive war was out- 
Jawed by the Paris Pact, the Covenants 
of the League of Nations and by the 
Charter: of the United Nations, 


10. He contended that Pakistan 
has made an aggressive and illegal war 
on us and, therefore, the sentence of con- 
demnation of the Prize Court at Dacca 
has no legal sanctity and it should not 
be recognized by this Court for the rea- 
- gon that illegality of this war has made 
this sentence illegal under the law of 
nations. He cited “The Flad Oyen”, re- 
ported in 165 ER 124 and R. Viswanathan 
v. R. S. Abdul Wajid, ATR 1963 SC 1 in 
support of his contention that where a 
Judgment of a foreign court is not in con- 
formity with the well-established practice 
of mankind or it infringes the rules of 
the Public International Law it ceases to 
be a lawful judgment and the courts of 
other countries do not recognize. such a 
judgment. But the: principles laid down 
in these two decisions cannot be invoked 
by him in the manner he has endeavour- 
ed to do it for the reasong stated later 


1i. In the 17th Century It was 
Grotius who propounded the theory of 
lawful and unlawful war, but the Rulers 
of the nations went against his theory 
and maintained that the war was a matter 
of Sovereign Right of every Soverdira 
State and there was no such 
bellum justum and bellum unjustum, ‘And 
for these reasons Mr, Hall said: ‘Interna- 


‘AL I. Re 
tional law has no alternative but to ac- 


‘cept War. independently of the justice of 


its origin. * * * Hence both parties to 
every War are regarded as being in an 
identical legal position, and consequently 
as being possessed of equal rights” (See 
his International Law 8th Edn, p. 82). 


12, The right to make a war is a 
Sovereign Right of every State. The 
Sword that created this Right has legalis- 
ed it too. But I also find that the cots 
tention of Mr. Roy Chowdhury is 
ky true and the law stated by Mr. Hall 
requires some qualifications. P. 
was not born when the Paris Pact and 
the League of Nations came into. existence 
and, therefore, I will leave their provi-~ 
sions out of my consideration. 


13. The Sovereign Right fo make 
an aggressive war was relinquished by 
the: Members of the United Nations 
Organisations but not by the Non-Mem- 
bers. Therefore. it is not wholly true to 
say that an aggressive war is legally gone 
for ever. The non-members have not 
surrendered their sovereign rights and 
they are not bound by the charter. 
aggressive war by or against a non-mem- 
ber is still lawful, but it is wholly un- 
lawful: by and between the members, All 
disputes in relation to border between the 
Member-Nations must be ‘settled not by 
the barrels of the gun but by peaceful 
negotiation through diplomatic Channels 
or through the mediation of U, N. O. is 
the mandate of the Charter. ‘The sove- 
reign right of a Member-Nation to wage 
an aggressive war on another member- 
nation is legally gone for ever and resort 
to arms by a member-nation for an 
aggressive war against another member 
is totally outlawed by the law of nations. 
No member nation is allowed to disturb 
the peace and tranquillity of the World 
by waging an aggressive war on another 
member and if it ig done, it must be pele 
to be a bellum unjustum. India an 

Pakistan became members of the U, NC ay 
and therefore they were and are bound 
by the Mandate of this Charter, Pakis- 
tan has nakedly violated this Mandate 
but me significant imbecility made the 
U. N. too impotent to condemn it as 
an AT war waged by Pakistan, 


14. Before the ink on the agree - 
ment in relation to Runn of Kutch was 
dried up Pakistan started this naked war 
and we were entitled to throw them out 
from every inch of our land. But a war, 
whether aggressive or defensive, is°an 
act of state. No municipal court of any 
country has any jurisdiction to go into 
the question of legality of an act of state 
committed by a foreign State. whether 
within or outside its own territories, is 
the law of all civilised nations. This is 
the pith and substance of the judgment 
of our Supreme Court in State of 
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Saurashtra v. Memon Haji Ismail Haji 
Volimohammed, AIR 1959 SC 1383 and 
furthermore, in ‘The Zamora’ reported in 
1916-2 AC . 77, at p. 96 of the report, 
Lord Parker said: 


“An act, though illegal by interna-. 


. tional law. will not on that account be 
flusticiable in the tribunals of another 
Power—at any rate, if expressly autho- 


rised by order of the Sovereign on whose. 


þehalf it is done.” 


15. I am wholly debarred from 
going into the question of legality of the 
war waged on us by Pakistan and there- 
fore, the principles laid down in “the 
Flad Oyen” and in Viswanathan’s case, 
AIR 1963 SC 1 cannot help the Insurers. 
I must take this war as a fact and as an 
act of State of Pakistan with all its legal 
consequences, Question of legality of the 
decision of the prize court at Dacca is in- 
terwoven with the question of legality of 
this war. There is no mid-way between 
them. They must either stand or fall to- 
gether. Jurisdiction of every Prize Court 
flows from the existence of a state of 
war and the war is an act of State. This 
Court is wholly incompetent to go into 
the question of legality of this war and, 
therefore, the legality of the sentence of 

e Prize Court cannot be attacked in this 
ingenious way. And, hence I am unable 
to hold that the sentence of the Prize 
ue was illegal due to the illegality of 


war, 


16. ` Bis next contention was that 
fhe Government of Pakistan did not issue 
any Commission, Warrant or Instructions 
for commissioning the Prize Court at 
Dacca, and, therefore, that court was not 
‘legally competent to act at all and its 
sentence of condemnation was a nullity. 
But, whether that Court was commis~ 
sioned or not is a pure question of fact. 
The Insurers did not take this plea in 
their Written Statement and “a decision 
of a case cannot be based on grounds out- 
side the pleadings and it is the case 
pleaded that has to be found” is the law 
laid down by the Supreme Court in 
Trojan & Co. v, Nagappa Chettiar, AIR 
11953 SC 235 at p. 240 of the report. No 
indication of this defence was given at 
the time the issues were suggested on 
their behalf. No evidence was adduced 
by them to show that the Prize Court at 


Dacca was not at all commissioned, The’ 


plaintiffs, have closed their case. They 
were taken by surprise. They had no 
opportunity to adduce any evidence to 
meet this point raised at the Bar and 
therefore the Insurers are debarred from 
taking this plea. 

17. In Siddik Mohomed Shah v. 
Mt Saran, AIR 1930 PC 57 (1) Lord 
Dunedin said: “no amount of evidence 
can be looked into upon a plea which 
was never put forward” and in Nagubel 
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Ammal v. B. Shama Rao, AIR 1956 SC 
593 at p. 598 of the report the Supreme 
Court said: “The true scope of this. rule 
is that evidence let in on issues on which 
the parties actually went to trial should 
not be made the foundation for decision 
of another and different issue, which was 
not present to the minds of the parties 
and on which they had no opportunity of 
adducing evidence.” And this law is also 
against the Insurers and ere I can- 
not permit them to take this plea. 


18. Moreover, there is no dispute 
that Pakistan was “at war with India” 
and it was said to the whole world by 
the President ‘of Pakistan in his broad- 
cast of September 5, 1965. This declara- 
tion was followed by a proclamation of 
emergency and the capture of ‘“Sha- 
keela”. And about 45 days thereafter 
she was condemned. The sole object of 
this condemnation was to take away the 
property of the plaintiff by lawful means, 
that is to say by obtaining her sentence 
of condemnation from the High Court at 
Dacca in exercise of its jurisdiction over 
the Prize causes. Therefore. this is a 
case where the maxim “Omina Praesumu~ 
ntur -rite et solemnitur acta” comes into 
play and I do not for a moment hesitate 
to presume that the Prize Court at Dacca 
was regularly commissioned by the re- 
quired official act of the Government of 
Pakistan “in the absence of evidence to 
the contrary” as was done by the Judi- 
cial Committee in Jitendra Nath Shaw v. 
Monmohan Ghose, 57 Ind App 214 at 
p. 219 = (AIR 1930 PC 198) in relation 
to the procedure laid down by Sections 12 
and 13 of the Bengal Tenancy Act, na 


19. And furthermore, in the 
“Countess of Lauderdale” reported ‘in 
(1802) 165 ER 613, Lord Stowell at p. 614 
of the report, laid -down the law that 
where a captured ship is taken to a port 
of the Capturing State for condemnation 
there is a strong presumption that she 
has been regularly condemned by the 
Prize-Court of that State and the burden 
of disproving this presumption lies heavi- 
ly on the party alleging it to be contrary. 
The Insurers did not make any attempt 
to discharge this heavy burden and, 
therefore, I overrule the contention made 
on their behalf 


‘An aggressive war being out- 
eee “by the Charter, no member can 
lawfully declare a war on‘another mem- 
ber. Hence it was contended that these 
prohibitions have impliedly taken away 
the right of commissioning the Prize’ 
courts of a member waging an unlawful 
war. It was also urged that no prize 
court can lawfully function without a for- 
mal declaration of war and in support of 
this contention an analogy was drawn 
from a decision of the American Court of 
3 in the case of United 
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States of America v. Avertte. A gist of 
this decision is given in October 1970 
issue of American Journal of Interna- 
tional Law- and in the opinion of the 
learned Judges forming the majority of 
that court the expression “in time of war” 


used in Art. 2(10) of the Uniform Code ` 


of Military Justice conferring jurisdiction 
on the Court below “means a war formal- 
ly declared by Congress”. I do not wish 
to go into the correctness of this decision 
nor do I intend to enter into the arena 
of this highly controversial topic of the 
day for the reasons sufficiently indicated 
while dealing with the next contention of 
Mr. Roy Chowdhury, ; 


21. It was then contended that 
the vessel in suit was illegally captured 
by Pakistan for the reason that there was 
no. war between India and Pakistan in 
the formal sense of that term and there- 
fore her. condemnation was also illegal. 
My attention was drawn to Vol. XXIV of 
the British Year Book of International 
Law (1947) at page 172 where it is stated: 


“the right of prize derives from the 
existence of war in the formal sense and 
cannot be deduced from a state of armed 
conflict with a foreign power falling short 
of war, A decision of a prize court affect- 
ing the nationals of third states render- 
ed in respect of a capture effected dur- 
ing such a period of armed conflict may 
be of no international effect; and either 
would not pass a good title or would give 
rise to a valid claim for es before 
an international tribunal or through 
diplomatic channels”, 


22. Here I am not concerned with 
the right of a neutral and moreover there 
are many answers to this submission but 
I will choose only a few out of them. A 
capture is an act of State and its legality 
cannot be questioned in this action. The 
Insurers are bound by the terms and con- 
ditions of the policy and they have not 
protected themselves from an illegal 
capture nor from an illegal condemna- 
tion. The law of Marine Insurance is 
not concerned. with “the existence of war 
in the formal sense” nor with a formal 
declaration of war. A total loss whe- 
ther actual or constructive under 
Jaw does not depend .on the legality of 
the capture nor on the legality of the 
sentence of condemnation. No question 
of bellum justum nor of bellum unjustum 
can ever arise between the assur- 
ed and the underwriter. Where an in- 
sured ship is totally destroyed by an 
“enemy action in a lawful war she is an 
actual total loss and the underwriter 
must pay her agreed value. There is ‘no 
principle on which it can be said that 
she ceases to be an actual total loss if she 
is destroyed by an enemy action in an 
unlawful war. She is an actual total loss 
under the law of Marine Insurance and 
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this law has not yet learnt to speak in 
two different languages. ‘Prof. Hardy 
Evamy in his Marine Insurance (1969 Edn) 
at pp. 166-67 in relation to “the words 
“taking at sea” said: 

“These words include all cases of 
capture. and seizure by an enemy. and. 
the underwriter will be liable for all 
losses so caused, * * * * Questions as 
to whether there has been a change of 
property in the thing captured are wholly 
irrelevant in an action on the policy, 
though they may be of importance to the 
underwriter anxious to secure the salvage 
and minimise his loss, 

A declaration of war is not required 
in order to bring the capture within the 
words, Therefore. a ship sunk. before any 
declaration of war. is a loss within a 
meaning of the term. Powell v. Hyde, 
(1855) 5 & & B 607. 

Moreover. it is quite irrelevant to 
enquire whether the taking be lawful or 
unlawful for if the assured has suffered 
a loss by a “taking at sea”, he is pro~ 


. tected. Goss v. Withers, (1758) 2 Burr 


683”, 

23. And in Dr. Arnould’s Marine 
Insurance (latest Edn) in Art. 820 at 
page 776 it is stated: 

“Capture is deemed lawful when 
made by a declared enemy lawfully com- 
missioned, and according to the laws of 


‘war; unlawful when it is made otherwise. 


But its legality or illegality does not 
affect the liability of the underwriter; 


‘whether lawful or unlawful, he is equal- 


ly liable”. 
24, Capture of enemy merchant 


. ships during a state of war whether at 


high seas or within the territorial waters 
of the capturing State is always a lawful 
Prize and they are liable to be condemn- 
ed by the Prize Court. Where the prize 
is brought within the territory of a 
capturing state, the Prize Court of that 
State is immediately vested with the 
jurisdiction over the prize. Pakistan 
created a state of war and then captured 
her during. this state of war and she was 
captured within the territorial waters of 
Pakistan, She was taken to East Pakis~ 
tan and the Prize Court at Dacca had 
ample jurisdiction to condemn her and 
it is wholly immaterial to decide whe« 
ther Pakistan waged a formal or an in< 
formal war. 


25. The Insurers have ` received 
premium from the plaintiffs and they 
have covered “Sakeela” against the perils 
of capture, seizure, detention in consequ- 
ence of hostilities and war-like operations 
irrespective of any question whether there’ 
was a declaration of war or not. They 
did not protect themselves from the con- 
sequences of an unlawful or an undeclar- 
ed or an informal war. On the other 
hand they are bound by their contra 
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and they cannot take shelter under the 
Charter of the U. N. O. nor under the 
law of nations. Furthermore. they- did 
not take any of these pleas in their 
written statement and they cannot be 
heard to say anything which is not stated 
therein. These questions do not require 
any further consideration and I ov 

the contentions made on behalf ‘of the 

ers, 


26. It was also argued that her 
condemnation was unlawful for the 
reason that she was condemned after the 
end of hostilities. The fittest answer is 
that the jurisdiction of the Prize Court 
does not come to an end with the end of 
hostilities and a prize court “is. of course, 
entitled to continue its functions after 
the conclusion of the war until all matters 
which arose during hostilities are finally 
disposed of’ (see International Law of 
the Sea, 6th Edn p. 625 of Dr. Colombus). 


27. In paragraph 4 of the plaint 
it was pleaded that the “Shakeela” was 
condemned in favour of the Government 
of Pakistan as a lawful prize and Mr. Roy 
Choudhury contended that the plaintiffs 
have failed to prove this fact for the 
reason that they have not proved that 
the Prize Court at Dacca was a court of 
competent jurisdiction. Now, according to 
Dr. Arnould’g Marine Insurance Art, 821 
at page.778: ‘the condemnation, in order 
to be legal, must be pronounced by a 
Prize Court of the Government of the 
captor, sitting either in the country of 
the captor or in that of his ally. * * 
The Prize Court of a captor sitting in ia 
country of his own sovereign, or of an 
ally, has lawful jurisdiction overprizes 
carried into neutral ports, and remaining 
there at the time of passing sentence”. 

28. The “Shakeela” was captured 


within the territorial waters of Pakistan’ 


and therefore she became “a prize sub- 
fect to the jurisdiction of the Prize 
Court” is the law laid down by Viscount 
Simon in Schiffahrt Treuhand v. Her 
Majesty’s Procurator General, reported in 
1953 AC 232 at p. 258 of the report. She 
was taken to the territorial jurisdiction 
of the Prize Court at Dacca and hence 
that Court became a Court of competent 
ffurisdiction to condemn her is a complete 
answer to this submission. Furthermore, 
the Prize Court at Dacca being a court 
of competent jurisdiction her “ground of 
the condemnation as well as the con- 
demnation itself’ must be “regarded as 
conclusive” (see Halsbury’s Laws of 
England Vol. 30, 3rd Edn. Art, 1268 at 
page 653). 


29. Wherever there is a capture 
by right of war and the prize is brought 
to the jurisdiction of the Prize Court of 
the capturing State that Court is im- 
mediately invested with the jurisdiction 
to decide whether the capture is lawful 
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or not and once this jurisdiction is 
attached the onus lies on those who con- 
tend its want of jurisdiction. And this 
law is laid down by the Judicial Com- 
mittee in the “St. Helena” report in (1916) 
2 AC 625. The Insurers have not dis- 
charged this burden and moreover the 
sentence of condemnation was exhibited 
as an admitted document and it conclu- 
sively proves the statements made in 
paragraph 4 of the plaint. 


30. Judgment of every prize court 
of competent jurisdiction is a judgment 
in rem. is internationally recognised 
and it is valid from one end to other end 
of the world. In Prof. Cheschier’s Pri- 
vate International Law (6th Edn) at 
page 653 it is stated that “where a foreign 
court of Admiralty condemns a vessel in 
Prize proceedings it is a judgment in rem 
and this opinion was quoted with appro- 
val in the majority decision of the 
Supreme Court in Viswanathan’s case, 
AIR 1963 SC 1 (supra) at p. 15 of the 
Report. “The Zamora” and the “St 
Helena” are against Mr. Roy Choudhury 
and Viscount Simon his taken away the 
foundation of his contentions. His ability 
has, therefore, failed to bring home his 
points in favour of the Insurers and I 
hold that the Prize Court at Dacca was 
a court of competent jurisdiction and this 
vessel was lawfully condemned by that 
court and this sentence of condemnation 
is a judgment in rem. 


31. Before going to the real con- 
troversy between the parties it should be 
recorded here that in view of my finding 
fhat the vessel in suit became an actual 
total loss on October 18, 1965 it is wholly 
irrelevant to consider the events sub- 
sequent to her loss but as the matter was 
fully argued for a considerable number 
of days I will deal with all the points in 
the order they were urged before me, 
Mr. Roy Chowdhury contended that the 
vessel was available for release even 
after her condemnation in view of the 
agreement between the two Governments 
and this release was frustrated by her 
attachment made by the Civil Court and 
therefore this attachment was the last 
and the proximate cause of her loss and’ 
in any event it was a new cause and had 
broken “the links in the chain” of events 
following her condemnation and there- 
fore the plaintiffs must fail in this action. 
He cited Fenwick (William France) and 
Co. v. North of England P. I. Association 
reported in 14 Asp. M. C. 92 where a 
British merchant ship was sunk by a 
German submarine and thereafter the in- 
sured ship ran over the submerged ship 
and was thereby partly damaged and in 
these circumstances it was held that the 
hostile act of the German submarine in 
sinking the other ship was not the pro- 
ximate cause of damage of the insured 


236 Cal. [Prs, 31-34] A. A. Jadwat Pvt. Ltd. v. O. F, & G, L Co, (Deb J) 


ship and Bailhache. J, at p. 93 of the re- 
port said: 


“It must always be remembered that 
the act of hostility to be looked for must 
be the proximate cause. It is not suffi- 
cient that some act of hostility is one of 
the links in a chain of causes without 
which link the accident would not have 
happened. It must be the effective pro- 
ximate link in the chain”. 

He also cited Foóks v: Smith, (1924) 2 
KBD 508 where the same learned Judge 
at p. 514 of the report said as follows: 

‘Where by a peril insured against 
there is a constructive total loss and no 
notice of abandonment is given, then if 
in the ordinary coursé of an unbroken 
sequence of events following upon the 
peril insured against the constructive 
total loss becomes an actual total loss—as, 


for Instance. if there is a capture follow- 


ed_by confiscation the underwriter {is 
liable in respect of the total loss. If, 


however, the ultimate total loss is not the 
result of a sequence of events following 
in ordinary course upon the peril insured 
apatit but is the result of some super- 

ning cause, the underwriter is not 
liable”, (underlined portion: was relied on 


by Mr, Roy Mukherjee in connection with. 


main question discussed later on). 


Lastly, Mr. Roy Chowdhury drew my 
attention to Becker, Gray and Co, v. 
London Assurance Corpn.. 1918 AC 101 
where Lord Sumner said: 


“Proximate cause is not a device to 
-avoid the trouble of discovering the: real 
cause or the ‘common-sense cause’, and, 
though it has been and always should be 
rigorously applied in insurance cases, it 
helps the one side no oftener than it 
helps the other (at p. 112) * * * * It 
must be admitted that the terminology of 
causation in. English law is by no means 
ideal. It would be the better for a little 
plain English. I think ‘direct cause’ 
would be a better expression than causa 
proxima”. (at p. 114). 


32. © Mr. Roy Mukheriee, objected 
to the expression "links in the chain” of 
events and drew my attention to Leyland 
Shipping Co. Ltd. v. Norwich Union Fire 
Insurance Society Ltd, 1918 AC 350 
where Lord Shaw of D ine at 
p. 369 of the report said as follows: 


“To treat proxima causa as the cause 
which is nearest in time is out of ques- 
tions. Causes are spoken of as if they were 
as distinct from one another as heads in 
a row or links in a chain, but—if this 
metaphysical topic fea to be referred to, 
it is not wholly so. The chain of causa- 
tion ig a handy expression, but the figure 
is inadequate. Causation is not a chain, 
but a net. 
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- To treat proximate cause as if it was 
the cause which is proximate in time is, 
as I. have said, out of the question. The 
cause which is truly proximate is that 
which is proximate in efficiency. That 
efficiency may have been preserved al- 
though other causes may meantime have 
sprung up which have yet not destroyed 
it, or truly impaired it, and it may culmi- 
nate in a result of which it still remains 
the real efficient cause to which the event 
can be ascribed.” 


33. In Canada Rice Mills Ltd.” v, 
Union Marine and General Insurance Co. 
Ltd., (1940) 4 All ER 169, speaking for 
the House of Lords at page 178 of the 
report, Lord Wright said 

“it is now established by such autho~ 
rities as Leyland Shipping Co. v. Norwich 
Union Fire Insurance Society and many 
others that causa proxima in insurance 
law does not necessarily mean the cause 

‘in time, but what is ‘in substance’ 
the cause (per Lord Finlay at p. 355). or 
the cause to be determined by com~ 
monsense principles (per Lord Dunedin 
at p. 362)”. 


34. In Yorkshire Dale Steamship 
Co, Ltd. v. Minister of War ‘Transport 
(The Coxwold), (1942) g All ER 6 at pp. 
9-10 of the report Viscount Simon said: 


“Most results are brought about by 
a combination of causes, and a search for 
‘the cause’ involves a selection of the gov- 
erning explanation in each case. The 
cause of the death of a human being may, 
I suppose, be scientifically stated to be 
the failure of the supply of sufficient 
oxygen to the brain, but when a medi- 
cal man certifies “the cause of death” he 
looks for the thing which has predomi- 
nantly operated to bring death „about. 
2 It is this sort of practical test 
viid has to be applied, always bearing 
= mind that the proximity of the cause 
is insisted upon by the Marine Insurance 
Act, 1906, Section 55, but bearing in mind 
also that the proximate cause is not 
necessarily the one which operates last. 
* =» * Tt seems to me that there is no 
abstract proposition, the application of 
which will provide the answer in every 
case, except this: one has to ask oneself 
what was the effective and predominant 
cause of the accident which happened, 
a the nature of that accident may 
e”, 


And Lord MacMillan, at PP. 11-12 of the 
report, said as follows: 

“The adverb ‘proximately’ does not 
greatly assist the solution of the problem, 
but it at least serves to emphasise that 
it is the predominant and determining 
cause that is to be sought. No formula 
can be devised which will provide uni- 
versal touchstone for the infinite variety 
of circumstances which may arise. Each 
case must be judged in the light of its 
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own facts and by resorting, not to the 
refinements of the philosophical doctrine 
of causation, but to the common place tests 
which the ordinary business man con- 
versant with such matters would adopt.” 
And, lastly, Lord Wright, at pp. 14-15 of 
the report, said: _ 

“Once it is clear (as this House final- 
Iy held in ‘Leyland Shipping Co. v. 
Norwich Union Fire Insurance Ca.) that 
‘proximate’ here means, not latest in time, 
but predominant in efficiency, there is 
necessarily involved a process of selec- 
tion from among the co-operating causes 
im order to find what EA the proximate 
cause in the p “This 
cholce_of the real or noes cause from 
out of the- whole complex of the facts 
must be made by applying commonsense 
standards, Causation is to be understood 
as the man in the street, and not as either 
the scientist or the metaphysician, would 
understand it. Cause here meang what a 
business or seafaring man would take 
to be the cause without too microscopic- 
analysis but on a broad view.” 


35. In ‘Athel Line Ltd v. The 
Liverpool and London War Risks Insur- 
ence Association Ltd. (1945) 2 All ER 
694, Lord Greene M. R. at p. 696 of the 
report said: 


“The legal theory of causation has, 

in the course of years, had remarkable 
history, but the point at the moment at 
which it appears to have come to rest is 
that which lays it down that this type of 
question of causation is really a matter 
for the ordinary -common sense and intel- 
ligence of the ordinary man. 
Section 55(1) of our Marine Insurance 
Act 1963 was taken word for word from 
the Marine Insurance Act 1906 of 
England. It says "subject to the provi- 
sions of this Act. and’ unless the policy 
otherwise provides, the insurer is liable 
for any loss proximately caused by a 
peril insured against. but subject as 
aforesaid, he is not liable for any loss 
which is not ae. caused by a 
peril insured ag 


36. The Act piven a double em- 
phasis on causa proxima both from its 
positive and negative side but their effect 
is the same. And an insurer is only 
liable for the loss proximately caused by 
the perils insured against, is the pith and 
substance of this section. It rules out all 
remote causes and the losses not covered 
by the policy. The concept of causation 
ds a difficult concept and it is one of the 
most problematic branch in Jurisprud- 
ence, And for this reason a simple and 
practical method is adopted by the Courts 
and the matter is viewed by the ordinary 
intelligence .of a common man. The 
matter is simple where the loss is pro- 
duced by a single cause, but where it is 
produced by combination of more than 
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one factors. the investigation is no doubt 
problematic, but the wisdom of me past 
has ruled out the factor which is ‘the 
nearest in point of time to the loss to be 
the sole criterion for determining the 
proximate cause. -> 


37. The loss which is produced b; 






Merely because a cause 
has intervened, does not make it a nova 
causa supervenient. 


proximately caused ` by 
superveniens, 


38. Between the two causes, urged 
before me, which one was the proximate 
cause of her loss must be determined on 
the true facts and those facts must be 
viewed in the light of the surrounding 
circumstances with the intelligence of a 
common. man, And, therefore, to clear 
up the position I will straightway. dis- 
pose of a few unmeritorious contentions 
and for this purpose I will restate a few 
important facts here. She was captured 
and condemned. Her possession was made 
over to the Government of Pakistan In 
lieu of her sale under the order of the 
Prize Court. The hostilities put an end to 
the normal trade relations between the 
two countries. No suit was filed by the 

Agent against the plaintiffs im- 
mediately with the out~break of the War. 
She was attached before the High Con- 
tract was entered into for her exchange 
with the ‘Elahi Bux’ and our Reserve 
Bank did not allow the plaintiffs to send 
any money to Pakistan. 


39. Mr. Roy Chowdhury sobta 
ed that her loss was induced by the plain- 
tiffs by reason of the non-payment of the 
dues of Pakistani agents and, therefore, 
they must fail in this action. in view of 
my judgment in Khalil Adal Khan v. 
Great American Insurance Co, Ltd., (1969) 
73 Cal WN 279, There I non-suited the as- 
sured for one of the reasons that he 
having refused to take delivery of the 
insured cargo had no cause of action 
against the underwriter but here the 
plaintiffs were legally incompetent to pay 
any money to the Pakistani agents and 
therefore what I have said there has no 
application here. It is true that plain- 
tiffs did not pay the money to the Indian 
representatives of the Pakistani agents 
but they were fully justified in not paying 
the money in view of the provisions of 
our Foreign Exchange Regulations Act 
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and the Defence of India Rules and if 
any payment owas made to them the 
Directors of the plaintiffs would have 
committed an offence punishable with im- 
prisonment. The plaintiffs also did not 
deposit the money with the Custodian of 
Enemy Properties, but no arrangement 
nor any agreement between the two Gov- 
ernments was placed before me to show 
either that the Custodian could have 
deposited this money in the Civil Court 
or could have given it to the Government 
of Pakistan for being deposited in the 
Civil Court. And I do not know under 
what law, if any, her attachment would 
have been automatically removed had the 
plaintiff deposited this money with our 
Custodian of Enemy properties. 


40. Furthermore, a mere negli- 
.gence on the part of the assured is no 
answer to his claim on the policy of 
Marine Insurance. There must be a wil- 
‘ful misconduct on his part and this mis- 
conduct must. be the proximate cause of 
the loss so as to defeat his claim. The 
Written Statement of the Insurer does 
not speak of any wilful misconduct of 
the plaintiffs. No indication was even 
given at the time the issues were sug- 
gested on their behalf. Non-compliance 
with the mandatory provisions of O. VI, 
R. 4 of the Code of Civil Procedure stands 
In the way of Insurers and they cannot 
be heard to say that the plaintiffs 
were guilty of any wilful misconduct. 
Moreover, the matter requires investiga- 
tion of many facts in view of the provi- 
sions of the Defence of India Rules. the 
Foreign Exchange Regulation Act, and the 
agreement, if any. between the two Gov- 
ernments for sending money to Pakistan. 
The burden lies on the Insurers to prove 
all those facts and they have utterly 
failed to discharge it and I overrule the 
contention made on their behalf that the 
proximate cause of her loss was the 
negligence or the wilful misconduct of 
the plaintiffs. 


41, The laws of India became the 
Jaws of Pakistan under the Indian In- 
dependence Act, 1947. The Insurers have 
not shown to me that Section 60 of the 
Code of Civil Procedure was altered in 
Pakistan so as to empower the Civil 
Courts of Pakistan to attach the proper- 
ties of the Government of Pakistan for 
the debts payable by the plaintiffs to 
their Pakistani agents. The Subordinate 
Judge was fully aware of the fact that 
the Shakeela became the property of the 
Government of Pakistan by the sentence 
of condemnation of the Prize Court at 
Dacca and he was fully aware that he 
had no power to attach her for the reason 
that she had ceased to be the property 
of the plaintiffs and he also recognised 
this legal position in his own order. He 
has passed this illegal Order knowing it 
to be illegal. His order of attachment 
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is not a judgment in rem and it is wholly 
illegal by the law of these two coun- 
tries and this Court cannot take any, 
notice of his illegal order, 


42. But the fact that she was ille~ 
gally attached cannot be ignored. The 
High Contract for her exchange with the 
“Elahi Bux” was entered into after she 
was attached by the Civil Court. The 
Subordinate Judge was bound to remove 
this attachment if an application . was 
made to him by the Government of 
Pakistan but no such application was 
ever made by that Government for the 
obvious reason that the Elahi Bux was 
not at all released by our Government 
for non-payment of the dues by her 
P i owner. I have said Pakistani 
owner because this ship was not at all 
condemned. Furthermore, there is 
nothing on the record even to suggest 
that the Government of Pakistan was 
unwilling to make any application to the 
Civil Court for vacating her attachment 
due to the non-payment of the dues of 
the Pakistani agents by the plaintiffs, 


43. The Government of Pakistan 
was not a creditor of the plaintiffs. There 
was no term in the High Contract mak- 
ing it incumbent on the plaintiffs to de- 
posit the dues of their Pakistan agents 
in the Civil Court for removing her 
attachment before she could be exchang- 
ed with Elahi Bux. The Government of 
Pakistan did not take any steps to re- 
move her attachment and excepting to 
allow her survey nothing was done by 
Pakistan to implement this part of the 
High Contract. Removal of her attach- 
ment was a very simple matter for the 
Government of Pakistan and it could 
have been done even without depositing 
any money in the Civil Court because the 
Government of Pakistan became the 
owner of this ship and her attachment 
was. wholly illegal even by the law of 
Pakistan. In other words, removal of 
her. attachment was not an insuperable | 
obstacle so far as the Government of 
Pakistan was concerned and therefore 
her attachment was not a cause at all 
not to speak of a nova causa superveni- 
ence. Furthermore, she became an act- 
ual total loss, as stated later on. long 
before her attachment and with no 
stretch of imagination it can be said 
that the efficacy of her actual total loss 
was destroyed by her attachment. No 
doubt, she was attached but undoubted- 
ly her attachment was of no consequence 
whatsoever and I overrule the plea that 
the proximate cause of her loss was her 
attachment as contended on behalf of. 
the Insurers. 


44, Capture did not vest any title 
in the privateer nor in the Capturing- 
state. The previous state of law was 
that the capture made by a privateer 
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must be brought to the prize court of his 
country for an adjudication “in order to 
prevent the right of seizure from dege- 
nerating into plratical rapine” and it was 
said by Lord Stowell in the Elsebe (Mass) 
reported in (1804) 165 ER 738 Capture 
by privateers was abolished by the 
Paris Pact but this judgment of Lord 
Stowell placed above all controversy the 
paramount right of every Government to 
release the vessels captured during war 
before they were finally condemned by 
the Prize Court in the following terms at 
page 741 of the report: 


“The right of making war and peace 
Ys exclusively in the Crown: The acqui- 
sitions of war belong to the Crown: and 
the disposal of these acquisitions may be 
of the utmost importance for the purpose 
both of War and Peace. This is no pecu- 
liar doctrine of our Constitution; it is 
universally received as a necessary prin- 
ciple of public jurisprudence by all wri- 
ters on the subject, Bello partacedunt 
reipublicoe. It is not to suppose that 
this wise attribute of sovereignty is con- 
ferred without reason; it is, given for 
the purpose assigned, that the power to 
whom it belongs to decide on peace or 
war, may use it in the most beneficial 
manner for the purpose of both.” : 


45. The Elsebe (Mass), (1804) 165 
ER 738 was followed in Alexander v. 
The Duke of Wellington, (1831) 39 ER 
308 and there Brougham L. C. at 
pp. 314-15 of the report said: 


“That prize is clearly and distinctly 
the property of the Crown, that the 
sovereign in this country, the executive 
Government in all countries, in whom 
is vested the power of levying the forces 
of the state, and of making war and 
peace, is alone possessed of all property 
in prize, is a principle not to be disput- 


ed. -It is equally incontestable that the. 


Crown possesses this property nlenojure, 
absolutely and wholly without control; 
that it may deal with it entirely at its 
pleasure; may keep it for its own use, 
may abandon or restore it to the enemy, 
or finally. may distribute it in whole or 
in part among the persons instrumental 
in its capture, . making the distribution 
according to whatever scheme, and 
under whatever regulations and condi- 
tions it sees fit.” 


46. One of the main defences of 
Mr. Roy Chowdhury was built up on the 
above statements of the law from the 
attack of Mr, Sen that the Sakeela was 
an actual total loss by reason of her. 
condemnation. Mr. Roy | Chowdhury 
contended that it was within the power 
of the Government of Pakistan to res- 
tore ‘her possession to the plaintiffs after 
the end of the War because she was 
not sold by the Prize Court and remain-~ 
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ed in actual control and possession of 
the Government of Pakistan. He said 
that it has become the practice of all 
nations to restore possession of the war- 
captures after the end of the war. He 
drew my attention to pages 541-4 of the 
‘Legal Controls of International Conflict 
(1959, Edn.)-of Dr, Julius Stone where 
the history of this international practice 
is well-discussed. He submitted that in ` 
these circumstances, I should lay down 
that the concept of total loss. be it act- 
ual or total, under the law of Marine 
Insurance is now completely changed 
and a mere condemnation of the “Sake- 
cla” was not an ipso facto loss to plain- 


46. This international practice, thig 
Sovereign Right of the capturing-State 
to restore the prizes, and the Rules of 
War and Peace are sought to be intro- 
duced .by him in the law of Marine 
Insurance for the first time in the legal 
history. The history, however, shows 
that the commercial intercourse between 
the overseas countries was established 
by the sea-faring traders. They used 
to sail in their primitive vessels. Port 
to port they sold and bought merchan- 
dise. They sacrified their lives in the 
high waves and hurricanes. They were 
looted by the pirates and the free- 
booters. Sudden outbreak of war re- 
sulted in capture, seizure. and confisca- 
tion of their vessels and merchandise. 
‘Protection of their interests and encour- 
agement of overseas trade. gave birth to 
the law of Marine Insurance in Italy in 
the 13th Century. It was imported by 
the Lombards in England and the mer- 


-chants and brokers of the under-writers 


used to assemble at the Lioyd’s Coffee 
House in London and they used to share 
the risks of these hazards upon payment 
of premium by the traders to the under- 
writers. ` And, to complete the picture, 
in the 17th Century this historical place 
became the ‘Lloyds’ of today. 


- AT, The Law of Marine Insuranca 
Is the law of the sea-faring people. 
Their maritime adventures and com- 
merce brought into existence and shaped 
this branch of the law. This law es- 
sentially belongs to the Maritime Law 


“and to the law Merchant and no part of 


this ever belonged to the Public Inter- 
national Law or to the Martial law of 
any country. The naval warfare is pri- 
mitive. The prize ‘courts are ancient 
tribunals. The practice of restoration 
of the prizes after the end of the war 
is not .a modern innovation. The Sove- 
reign Right of releasing the prize ig not 
a new phenomenon too. 


48. The Prize Law and the law 
of Marine Insurance developed side by 
side in the 17th Century in England, The . 
maker of the prize law in England was 


title in the 
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Lord Stowell and the maker of the law 
of Marine Insurance was Lord Mans- 
field. The Prize Law is a part of the law 
relating to War at sea and the prize 
court administers the law of nation. The 
law of Marine Insurance partly belongs 
to the law of Contract and partly to the 
Marine Law and it wholly belongs to 
the Municipal Law of each and -every 
civilized countries. ` The law relating to 
prizes though belongs to the Municipal 
Law of each oun but in truth it 
forms part of the International Law. 
The legal history of these two laws are 
different. Their sources are different. 
They -belong to two different systems of 
law one to the law of nations and the 
other to the domestic law of the res~ 
pective countries. : This domestic law 
varies from country to country and an 
attempt to make it'an International Law 
of Marine Insurance in 1885 in Brussel’s 
conference by the Institute of Interna- 
tional Law was a complete failure (See 
Annurre de L’ Institute do droit Inter- 
national Vol. 8, pp. 125-26). These two 
laws were never allowed to be telescop- 
ed with each other and then on what 
principle it can be said that these rules 
of War and Peace, this Sovereign Power 
of restoration of the war-captures after 
the end of the hostilities and this Inter- 
national practice of the nations relied on 
by Mr. Roy Chowdhury have signed the 
death-warrant to ‘the concept of total 
loss under the Law of Insurance 
ig beyond my conception of the law 
and I overrule his contention, 


‘49. Furthermore, | the loss Is iat 
and actual to’ him who has no control 
over the situation nor has any means of 
procuring the arrival of his insured-cargo 
destination 


“no and the - word 
“means”, I-do not say “the suspension 
of means”, nor I use the words “by the 
grace of grant” of the capturing-state. 
War is an act of State. Peace is an act 
© of State. Release of prize is a So 

Right and it is an extra-judicial act. 
Restoration of prize solely depends on 
the volition and the grace of the captur- 
ing-State. Peace, no doubt. puts an end 
to the hostilities and to the enmity be- 
tween the former: belligerents but no 
former enemy has any right to have his 
property restored to him unless his for- 
mer enemy is totally crushed in the 
war. : 


50. Capture followed by condem- 
nation by the sentence of a Prize Court 
of competent jurisdiction extinguishes 
the title of the owner in the res, It is 
a judgment in rem: Seizure and capture 
followed by condemnation stand on the 
same footing and in both the cases the 
res is vested in the captur- 


A.L R. 


ing-State. Where the res is restored to 
its former owner after condemnation it 
is a gift to him and a new title flows 
far the date of the grant. The title 
im the res is also gone by a seizure fol- 
lowed by a hostile confiscation by an 
enemy State is the law laid down by .” 
our Supreme Court in T. R. Bhavani - 
Shankar Joshi v, Somasundara Moopanar, , 
AIR 1965 SC 316 at p. 319 of the report. 
Therefore, I am unable to accept ag 
correct the ingenious submissions of Mr. 
Roy Chowdhury. 

51. No doubt, I have rejected 
what he has said but I do say that the 
law should change with the changing. 
pattern of the Society. Our law is a 
living law. Those age-old concepts and 
the precedents which are wholly unfitted 
to our modern society or are hamper- 
ing the well-being of our people must 
give way to the new thoughts and ideas - 
of the day. The social values of the. 
Victorian age are no longer the social 
values of this Space age. We have the 
history of the Second World War be- 
fore us and we know the laws of jun~ 
gle destroyed the laws of nations. The 
submarines, U-boats and bombers play~ 
ed a havoc on the sea trade. The mer- 
chant ships’ were sunk at sight. Even 
the hospital ships were not spared. Hu~ 


man lives were left to the mercy of the _ 


high waves and the sea-animals. But 
these are the matters of the past. The 
day now belongs to the nuclear weapons, 
rockets and guided missiles. If the con- 
cept of total loss under the law of 
Marine Insurance has to be changed it 
must be changed not in the direction sug- 
gested by him but in the light of the 
modern warfare. And here I will not 
say a word to fetter my hands but will 


not deter to lay down the law if and 
when a fit occasion would arise. 
52. Coming ' back to the . point, 


“The Purissima Conception” reported at 
page 844 and the “Victoria” reported at 
page 1045 of 165 of the English Reports ` 
were condemned by Lord: Stowell in 
favour of the privateers for the reasons 
that the title of the British owners were 
extinguished by condemnation and sale 
to the neutrals before they were re-capx 
tured. Mr. Roy Chowdhury cited these 


. two cases and contended that as the 


“Shakeela” was not at all sold in execu-~ 
tion of the sentence of condemnation she 
remained the property of the plaintiffs 
irrespective of the sentence of condemna~ 
tion because the plaintiffs were not 
bound by the decision of the Prize Court 
„at Dacca which was then our enemy 
Stowell in “The Cornelia” reported in 
165 ER 1097 where it was said: 

‘if at the time when this vessel was 
taken it wag clearly in the possession 
of the enemy. they would have a right 
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fo receive their property again, whether 
there had been a sentence of condemna- 


tion or not; because such sentence ope- 
rates nothing against the rights of the 


to a neutral, that sale, which 
transfers the property to the neutral pur- 
chani will bar the claim of the origi- 

nal British owners against the neutral 
holder.” 

53. “The Cornelia”, (1810-165 ER 
1097) was followed by Lord Merriman in 
"The Salerno” reported in 1946 p. 189 
tited by Mr. Roy Chowdhury. She be~ 
longed to a British owner and was insur- 
ed against the perils of war. She was 
captured by Germany and the assured 
fave notice of abandonment to the under- 
writer. She was thereafter condemned 
by a German Prize Court and was after- 


watds captured by a British privateer. — ; 


The contest was between the British cap- 
tor on the one hand and the insurer 
and the assured combined together on 
the other hand on the question to whom 
she should be delivered. Lord Merri- 
man, at page 192 of the report, said: 
"The right of the owner to restitution Is 
not.. in the circumstances of this case 
y the mere fact of condemna- 
tion by the German Prize Court (See 
The Cornelia)” and at page 193 of the 
report further said: The claimant 
owners were undoubtedly her owners af 
the time of her capture by the 
mans and her subsequent condemnation.” 
54. Lord Metriman also dealf 
with the extra-judicial power of the 
British Crown in the matter of releas- 
fng the vessels before they were actual- 
Iy condemned. Mr. Roy Chowdhury also 
cited “The Leda” reported in 1919 P 264 
from p. 271 of the report. He contend- 
ed that the law is that the assured re- 
the owner of the vessel so long 


she is not actually sold fo a neutral and. 


condemnation without sale is not an act- 
ual total loss for the reason that there 
remains every possibility of her recap- 
ture so long the war continues and on 
her recapture she would belong not to 
the Capturing State but to the assured, 
He further contended that for this rea- 
gon Professor Cheshire In his Private 
International Law (6th Edition) at p. 110 
has said: “If a sale is ordered, judgment 
operates In rem in the sense that it di- 
vests the property in the ship fram the 
owners and confers an absolute title upon 
the purchaser, ‘good a ` persons.” 
But my own Professor did not: lay down 
the entire law on the subject in the 
quoted statements which is clear from 
the earlier and the subsequent pages of 


this Raia 
In “The Odessa” reported in 
018) 1 AC 145 Lord Mersey, while de- 


fare Mot ha Wr 49A 
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ara the ouant of the Judictal 
Committee at pp, 153-4 of the report. 


“It Is worth while to recall general- 
Iy the principles which have- hitherto 
guided British Courts of Prize in dealing 
with a claim by a captor for condemna- 
tion. All civilized 


condemnation by a competent Cant of 
enemy ships found on the high 

seas or in the belligerent’s territorial 
waters and enemy cargoes. But such gel- 
zure does not, according to British Prize 
Law. . affect the ownership of the thing 
seized, Before that can happen the 
be it ship or goods, must 


thing s 
~ be Brought into the possession of a law- 


fully constituted Court of Prize, and the 
captor must then ask for and obtain its 


this country by 
Procurator-General. It is a suit in rem, 
and the function of the Court is to in- 
quire into the national character of the 
thing If it is found to be of 
enemy character, the duty of the Court 
is to condemn it; if not, then to restore 
it to those entitled to its possession. The 
question of national character is made to 
depend upon the ownership at the date 
of seizure, and is to be determined by 
evidence. The effect of a condemnation 


fg to divest the enemy subject of his 
ownership as from the date of the sel- 


zure and to transfer it as from that date 


to the sovereign or to his grantees, The 
thing — the res — is then his for him. 
fo deal with as he. thinks fit, and the 
a (underline sup- 


As the right to selze Is universally 
i so also is the title which the 
fudgment of the Court creates. The 
i ae oe fs of international force, and 
is because of this circumstance that 
ome of Prize have always been guid- 
ed by general principles of law capable 
of universal acceptance rather than by 
eg ee gi of special rules of Munici- 
wt 


56. Why the British Prize Courts 
move In two diametrically opposite dir- 
ections In relation to the sentence of con- 
demnation of their enemy counterparts 
must be properly understood. Why Lord 
Stowell took two different views and why 
Lord Merriman followed Lord Stowell in 
spite of “The Odessa” must be properly 
appreciated otherwise they are apt to 
create confusion. Those observations of . 
Lord Stowell and Lord Merriman were 
made fn relation to the domestic law of 
England and not in relation to the law 
of nations. This domestic law of Eng- 
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ment of the title of the British owner 
where a vessel is re-captured after the 
sentence of condemnation by an enemy 
Prize Court provided however she is 
not sold to a neutral before her re-cap- 
ture. The undelying principle of this 
domestic law is that nothing can be said 
to be taken by an enemy so long the 
war continues and all enemy properties 
must be en and retaken by force. No 
doubt a condemnation confers an abso- 
lute title in the enemy State but this 
title or the enemy state is not recognfs- 
ed by the British Court so far as the 
unsold recaptured ships are concerned 
for the obvious reasons that the British 
Prize Courts are bound by their domes- 
tic law and when they apply this domes- 
tic law they depart from the law of 
nations and do not function as proper 
Prize Courts as said by Lord Parker in 
“The Zamora” 1916-2 AC 77 at pp. 91-2 
of the report in the following terms: 


“The law which the Prize Court is 
to administer is not the national or. as 
it is sometimes called, the Municipal 
Law but the law of nations — in other 
words, International Law. It is worth 
while dwelling for a moment on this 
distinction. Of course, the Prize Court 
is a Municipal Court, and its decrees and 
orders owe their validity to Municipal 
Law. The law it enforces may, there- 
fore, in one sense, be considered a branch 
of Municipal Law. Nevertheless, the 
distinction between Municipal and Inter- 
national Law is well defined. A Court 
which administers Municipal Te is 
bound by and gives effect to the law as 
laid down by the sovereign State which 
calls it into being. It need inquire only 
what that law is, but a Court which ad- 
ministers International Law must ascer- 
tain and give effect to a law which is 
not laid down by any particular State, 
but originates in the practice and usage 
long observed by civilised nations in their 
relations towards each other or in ex- 
press internatlonal agreement tt is obvi- 
ous that, if and so far as a Court of 
Prize in this country is bound by and 
gives effect to Orders of the King in 
Council purporting to prescribe or alter 
the International Law, it is administering 
not international but Municipal Law.” 


And then at page 93 of the report 
Lord Parker further said as follows: 


“It cannot, of course; be disputed 
that a Prize Court. like any other Court, 
js bound by the legislative enactments 
of its own sovereign State. A British 
Prize Court would certainly be bound by 
Acts of the Imperial Legislature. But 
it Is nonetheless true that if the Imperial 
Legislature passed an Act the provisions 
of which were inconsistent with the law 
of nations, the Prize Court in giving 
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effect to such provisions would no longer 
be administering International Law. J 
would in the field covered by such pro- 
visions be g parea or of; , its proper func 
tion as a Prize Co 


57. The Prize Court administers 
the law of nations. The decision of the 
Prize Court of a competent jurisdiction 
is a judgment in rem. It is recognised 
throughout the world as a valid. tudg- 
ment. The prize must be brought to the 
Prize Court for adjudication excepê 
where the destruction of the Prize is 
lawful, So long the prize is not declar- 
ed as a lawful prize by the Prize Court 
it remains the property of the owner. If 
ig well established by the “Henrich 
B-Jorn” reported in (1886) 11 AC 270 af 
pp. 276-7 by “The Odessa” 1916-1 AC 145 
and by Anderson v. Marten. (1908 AC 
334) (Infra) that the condemnation 
the Prize Court of competent jurisdiction 
extinguishes the proprietory interests of 
the ship-owner os the cargo-owner and 
the title vests in the capturing state 
from the date of the capture irrespectiva 
of any sale. 


58. In no uncertain terms it was 


laid down by Lord Stowell that - this 
domestic law of England is an exception 
even to the general law of that country, 
in “The L’ ACTIFF” (infra 

tic Law of England cannot even 
taken into consideration where the cona 
test is between the assured and the 
insurer on the question of total loss of 
the subject-matter of the insurance 
under the law of Marine Insurance. And 
this law was laid down by Lord Mans- 
field in Goss v. Withers, (1758-97 ER 
511) (Infra). Furthermore, this domes- 
tic law of England was given a sta- 
tutory recognition by Section 40 of the 
Naval Prize Act 1864 which expressly. 
provided for the restoration of the recap- 
tured ship to the former British owner 
provided however she was not sold to a 
neutral before her recapture nor was 
used by their enemies ag a ship of war. 
This special domestic law of England re 
lating to prize causes have no bearing 
whatsoever on the questions Involved be~- 
fore me and I. am unable to hold tha? 
the sentence of condemnation of the 
Prize Court at Dacca is of no consequ- 
ence merely because it was passed by, 
an enemy court, 


59. Stringer v. The English and 
Scottish Marine Insurance Co. Ltd. 
(1869) 4 QB 676 is one of the leading 
authorities on total loss under the law 


dency of an appeal filed by the captor 
from an order of the American 

Court for restoration of the captured car- 
goes, covered by the under-writers 
against the perils of taking at sea, arrest 
and etc., to the assured they, 


). This domes-. 
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were abandoned to the under-writers by 
the assured but the under-writers did 


not accept this abandonment and there- 
after the insured cargoes were sold under 


an order of the court as neither the . 


assured nor the under-writers deposited 
a sum which was more than 150 per cent 
o£ the value of the insured cargoes nor 
they furnished any security for that 
amount as ordered by that Court. Jn 
these circumstances the question was 
whether the assured could succeed on the 
plea of constructive total loss of the in- 
sured cargoes. This case is not an autho- 
rity on the actual question involved be- 
fore me because “the sale was not under 
a condemnation” (see p. 690 of the re- 
port) and there, Blackburn. J.. as he then 
was. made the following observations: 


“the sale by the Prize Court stands 
on a very different footing. If, notwith- 
standing the intervention and opposition 
of the plaintiff, the Prize Court in 
America had wrongfully condemned the 
goods and they had been under that sent- 
ence sold, the case would have been 
identical with that of Mullett v. Shedden, 
reported in 13 East 304, where the very 
point decided was, that by the sale ‘the 
property was wholly lost to the owner, 
and therefore the necessity of any 
abandonment was altogether done away.” 


; 60. According to Mr.. Roy 
Choudhury these observations conclusively 
show that in order to be an actual total 
floss the condemned vessel must be sold 
by the sentence of the Prize Court and 
without a sale there cannot be an actual 
total loss. On the other hand, Mr. Roy 
Mukharjee drew my attention to where 
Lord Blackburn at pp. 688-90 referred to 
Mr, Phillips’ Law of Insurance and said; 


“He (Mr. Phillips) expresses an 
opinion that if an embargo or other de- 
tention were, in the result, to turn out 
much longer than was reasonably anti- 
cipated the assured, though he might in 
the first instance have elected to treat 
the loss as partial, might, on discovering 
this. treat it as total. unless something 
had occurred in the interval to prejudice 
the underwriters in consequence of the 
delay, although the detention had never 
changed its nature, and by condernna~ 
tion or sale been turned into a total des- 
truction of the thing. We are unwilling 
to say that this could never be the case. 


61. Mr. Phillips said that insured- 
thing is totally destroyed “by condemna- 
tion or sale” and it was not disapproved 
by the Court and therefore Mr. Roy 
Mukherjee contended that the law is not 
what is stated by Mr. Roy Chowdhury. 
This judgment of Lord Blackburn was 
upheld by the Court of Appeal in (1870) 
& QB 599 and Kelly. C. B. at pp. 603-4 
of the report said as follows: 
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“This loss of the goods arose, though 
not directly, out of the original capture 
(which was of itself, if it had been so treat- 
ed. a total loss), through a series of con- 
sequences, viz., the institution, the dif- 
ferent steps, and the continuance of the 
suit until. the decree was pronounced: 
and the sale under the decree was, if I 
may use the expression, completion of the 
total loss. It is unnecessary to determine 
whether an abandonment was necessary 
at this time, when the goods had been 
actually sold and never could have been 
brought into the possession or under the 
control of the owner again, or, whe- 
ther that sale did not in itself amount 
to a completion or perfecting of the total 
loss of the goods.” 

oo B. at page 606 of the report 
said: 

“In my opinion, when that sale 
took place. the property in those goods 
was taken out of the owner, so that ff 
became impossible for him to take those 
goods, under his original ownership, to 
the port of discharge; and, upon that 
taking place, the goods — I will not say 
were totally lost, because I have com- 
plained of that being an ambiguous ex- 
pression — but were taken entirely from 
the owner’s dominion and control, and 
were absolutely taken away from him; 
and in my judgment, after that event 
took place, the word “abandonment” in 
the sense in which I have used the teat 
with regard to what took place anterior 
to this, ddes not apply at all ** ** In my 
judgment, by the sale of these goods 
under the lawful order of the court of 
prize, the assured was deprived of all 
dominion and property in them. They 
were taken out of his possession. He 
was: deprived of all property in and do- 
minion over his goods; and, therefore, 
under these circumstances, he is en- 
titled to recover the full amount a his 
insurance, the under-writers, as I have 
said being entitled to the proceeds of 
the sale,” 


62. Hence. Mr. Roy Chowdhury 
contended that condemnation is not com- 
plete so long the prize is not actually 
sold and it is by the actual sale that 
the assured is deprived of the property 
and therefore there cannot be an actual 
total loss of the insured res without a 
sale. He drew my attention to Hals- 
bury’s Laws of England, Third Edition, 
Vol 22, Art. 282 at page 145 where it 
is stated “if the subject-matter insured 
is captured. condemned and sold, there 
is. an actual total loss.’ And for this 
statement of law Stringer’s case is not- 
ed in foot-note (P) where it is also Btat- 
ed “Capture”, without condemnation, 18 
not an actual total loss, although it may 
constitute a constructive total loss. (See 
Marstrand Fishing Co. Ltd. v. Beer, 
937) 1 AU ER -158 at p. 163 per por- 
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J)” where the ship “Girl-Pat” was 
ee against: the risk of barratry and 
barratry is an actual total loss 

the law of Marine Insurance. 


63. . The “Girl-Pat” was wrong- 
fully taken away by her master who 
completely effaced her . identity. She 
was taken from port to port She was 
damaged and was in a port- of 
refit but the master managed to escape 
her but she was ultimately recovered. 
No doubt, It was en extreme case but 
Porter, J., as he then was. after consi- 
dering the balance of probabilities came 
-to the conclusion that it was more 
likely that she could be recovered at 
the time the notice of abandonment was 
given to the insurers and his Lordship 
at} p. 116 of the report said that it was 
a “case exactly on all four corners with 
that of the “Pollurian” her recovery be- 
ing uncertain but not unlikely. If I had 
been asked to say: ‘Is she more l 
ly to be lost than to be recovered’. I 
should have felt obliged to reply: ‘I do 
not know “* For my part, I am left in 
complete darkness as to whether the 
““Girl-Pat” was likely or unlikely to be 
recovered, and I must hold that she was 
' hever a constructive total loss'and that 
her. owners cannot recover.” And deal- 
ing with the question of barratry. Lord 
Porter, at pp. 163-64 of the report. said 
as follows: wy 


“First of all, with regard fo an act-. 


ual total loss. it aien a T an 
analogous to cap an : 
ihe Goan actual total loss, though that 
loss may be redeemed by a’ recapture. 
I doubt if this ever was the true ques- 
tion. I think it was . always a question 
of fact whether capture was an actual 
total loss or merely a. possible construc- 
tive total loss. . Capture followed by 
condemnation no doubt was actual total 
loss, but that was because the vessel had 
in fact been condemned; the war was 


In my view, no one 
could say here that ‘the vessel was ir- 


f ecessarily 
try, #8 Se case 1 find there was no act- 
ual total loss.” 


‘Lord Porter did not say that an act- 
ual sale is necessary to make it an act- 
ual total loss nor. did he say that con- 
demnation pete ae ig ant sa . 
total loss. erefore, the String case 
nor the “Girl-Pat” has finally decided 


the question involved before.-me Tha 
quoted passage from Halsbury’s Laws off 
England also do not say that condemna- 
tion without sale is not an actual total 


64. The “Polurrian™ reported fr 
(1915) 1 KB 922 is the first direct autho- 
tity on constructive total loss as defined 
by Section 60 of the Marine Insurance 
Act, 1906. She was captured on Octo- 
ber 25, 1912 by a Greek destroyer and 
the notice of abandonment was given by; 
the assured on October 26 to the under- 


ed the war between Italy and Turkey, 
and he told this fact when asked by tha 
Greek interpreter who however thought 
that the master had told him that he 
was aware of that fact and accordingiy 
he said so to the Naval Officer who 
arrested the ship, There the assured fail- 
ed in his action on constructive total loss 
by capture and Kennidy, L. J. after re- 
viewing the previous state of law.. said 
that the assured could have reco 


under. the Pre-Act law relating to con- 


structive total loss because her release 
was ‘uncertain when the notice of 
abandonment was given by him 
but the Act having altered this law to 
the disadvantage of the assured by using 
the expression ‘unlikely’ she was not a 
constructive total loss because her re« 
lease was more likely than unlikely on 
that day. She was captured but was not 
condemned and I am not concerned here« 
with a capture simpliciter but with a 
capture followed by condemnation on 
which the ‘Polurrian’ is wholly silent. 


65. In Mullet v. Shedden also re« 
ported in (1811) 104 ER 387 the insured 
cargo was condemned. unshipped and sold 
under an order of the Court of Admiral- 
ty which was reversed on appeal and the 
cargo was ordered to be restored to the 
assured or its value paid to him upon 
payment of the Captor’s costs. The as- 
sured did not receive the cargo nor its 
value and he brought the action for a 
total loss without giving any notice of 
abandonment. While Mr. Marryapt. for 
the insurers, was contending that notice 
of abandonment was necessary Lord 
Ellenborough, C, J. at page 389 of the 
report said: 

“The assured stands upon the actual 
destruction as to him of the thing insured, 
which precludes the necessity of any, 
notice to abandon it” .- 


And in delivering the Judgment for the 


Court his Lordship at page 390 of tha 
Report said: 


et ao 
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“Then, as to the point of abandon- 
ment; if instead of the Saltpetre having 
been taken out of the ship and sold, and 
the property devastated and the subject- 
matter lost to the owner, it had remain- 
ed on board the ‘ship, and been restored 
at last to the owner, I should have 
thought that there was much in the 
argument, that in order to make it a total 
loss there should have been notice of 
abandonment and that such notice should 
have been given sooner; but there the 
property itself was wholly lost to the 
owner, and therefore the necessity of any 
abandonment ae altogether done away.” 


66. Mr. Roy Choudhury contend- 
ed that fn this case there was an actual 
total loss because the title of the assured 
was extinguished by sale and the cargo 
was lost by sale. Though the effect on 
condemnation without an actual sale of 
the catgo was not an_ issue in this case, 
but in Dr. Arnould’s Marine Insurance at 
p. 1103, Art. 1130 this case is cited as an 
authority for the proposition “capture 
followed by confiscation or by unpreventi- 
ble sale and unredeemed by any restora- 
tion of the goods or their proceeds before 
. action is brought, is, as we have already 
seen a case of a total loss on goods. 
in which no notice of abandonment is 
necessary. It will be recalled that if the 
goods subsist in specie, and there is a 
chance of restitution, notice of abandon- 
ment is necessary to establish total loss.” 


67. Bainbridge v. Neilson, (1808) 
0 East 329 is a case of recapture of a 
ship and it was held that the assured was 
not entitled to convert his partial loss 
arising out of a capture into a construc- 
tive total loss by abandonment. The ship 
in question was however not condemned 
and therefore it is unnecessary to discuss 
this case. The principles laid down in 
the ‘Polurrian’ and in the ‘Girl Pat’ re- 
lating to constructive total loss was 
followed in C. Czarnikow Co. v. Java Sea 
& Fire Insurance Co. Ltd.. (1941) 2 All 
ER 256 where the condition of the cargo 
deteriorated between the catpure and the 
recapture of the ship. There the assured 
succeeded in the action and Viscount 
Caldecote at p, 263 of the report, said 
“it was y, — Le more unlikely 
than likely — that cargo-owner would 
recover his goods” and “there was a con- 
structive total loss of goods proximately 
_eaused by the perils insured: against.” 


68. A common judgment was 
delivered by the House of Lords in 
Rickards v. Forestal Land and Timber & 
Rly. Co. Ltd., LR 1942 AC 50 where two 
different German Merchant ships with 
English cargoes were scuttled by their 
Captains for evading their capture in the 
Allied blockade during the Second World 
War and another German Merchant ship 
escaped the blockade the assured cargo~ 
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owners succeeded in thelr actions both in 
constructive and actual total loss against 
the under-writers and the principles relat- 
fing to constructive total loss laid down in 
the ‘Polurrian’ and the ‘Girl Pat’ approv- 
ed by the House) - 


. 69. Though the principles of con- 
structive total loss were discussed in all 
these cases and the House of Lords also 
discussed the principles relating to actual 
total loss but the true effect of condemnea- 
tion was neither an issue nor was discus- 
sed in these cases and, Seite re ne useful 
purpose will be served in g with 
these cases cited by Mr. Roy “Chawatnaty: 
He then cited my own judgment in KhaH? 

Adal Khan’s case (supra) where the as- 
sured was non-suited by me on the facts 
end circumstances of that case which need 
not be repeated here. There, the laws 
relating to total loss, both actual and con- 
structive. and abandonment as they stood 
prior to the Marine Insurance Act 1963 
and its English counter-part were review- 
ed by me including the classical judg- 
ment of Lord Abinger in Roux v. Shava- 
dor (Infra) and the opinions of Dr: 
Arnould that were relevant for the pur- 
pose of deciding that case. It was not a 
case on condemnation at all and. there- 
fore, what was said there need not be 
considered here, 


70. In Art. 1054 af pages 1030-31 
of Dr. Arnould’s Marine Insurance under 
the heading “Effect of partial restoration 
after confiscation of goods” it is said as 
follows: 


“There are dicta in two old cases 
which afford some authority for the view 
that if goods are seized and confiscated 
by a hostile Government, the restoration 
af a part of the goods, or their proceeds, - 
before action brought prevents the as- 
sured from recovering from a total loss, 
even though prior to such restoration he 
might have claimed for an actual total 
loss. This view was adopted by Arnould. 
The learned editors of the 12th Edition 
took the view. however, that if at the 
time of the confiscation the goods could 
properly be regarded as irretrievably lost 
to the assured, so that there was then 
an actual total loss, the subsequent: res- 
toration of a part “of the goods by the 
voluntary act of the Government of the 
captors could not deprive the assured of 
his right to claim for such actual total 
loss (25). In this view the only effect of 
the restoration of the property under 
such. circumstances would be, that the 
under-writers would be entitled to the 
property as salvage. A fortiori, it is sub- 
mitted that the restitution of a portion of 
the proceeds of the goods after the goods 
themselves have been sold, will not alter 
the nature of the loss. 


Apart from these two cases, thera 
does not seem to be any authority for the 
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proposition that an actual total loss. when 
once constituted, can ever be defeated 
by subsequent event”, 


In foot-note 25 it is inter alia stated: 


“The present editors considered that 
this view is. in theory, correct. and the 
text is therefore left unaltered. The crux 
of the matter is the premise that ‘at the 
time of the confiscation the goods could 
properly be regarded as irretrievably lost’; 
it may be doubted whether any Court 
would so find, where the goods had been 
released before action brought. The pro- 
blem can hardly arise in any case except 
that of capture”, 


TL. Mr. Roy Chowdhury placed 
strong rellance on the statements made 
In this foot-note and he contended that 
the term “confiscation” has been used 
here in a wider sense and it includes con- 
demnation and therefore if “Shakeela” 
was released and restored to the plain- 
tiffs before this action was brought no 
Court would have held that she was an 
actual total loss by her condemnation. 
Mr. Roy Mukherjee on the other hand 
contended that “confiscation” stands on 
a different footing from condemnation. 
He said that confiscation is an act of 
State whereas condemnation is a judicial 
act of the Prize Court. Similarly, capture 
is an act of state but not the condemna- 
tion. This article, according to him, 
therefore deals with confiscation and not 
with condemnation. But it is not neces- 
sary to resolve these two rival conten- 
tions for the simple reason that this ship 
was not restored to the plaintiffs at all 
Furthermore, she was an actual total loss 
on October 18, 1965 and therefore no fur- 
ther question can at all arise. 


72. In Halsbury’s Laws of England, 
8rd Edn. Vol. 30, Art. 1268 at p. 653 it is 

said: “A sentence of condemnation is 
necessary in order to vest the property 
In the captors or in their transferees and 
is conclusive as regards the property in 
the condemned ship or goods. The sen- 
tence of a prize court of competent juris- 
diction condemning captured property is 
a judgment in rem, giving a good title as 
against all the World, the grounds of con- 
demnation as well as the condemnation 
itself regarded as conclusive.” 


73. The condemned property, aft 
the option of the capturing State, must 
either be sold or made over to the captur- 
ing State by the Prize Court. Even where 
an order for sale is made but the sale is 
not yet held the capturing State has a 
further right to have this order for sale 
rescinded and is entitled to get back the 
possession of the Prize. This right of the 
capturing-State to retain possession of 
the Prize by the sentence of condemna- 
tion of the Prize Court conclusively demo- 
lishes the contention of Mr. Roy Chou- 
dhury that the condemnation is not com- 


plete until the Prize is actually sold and 
I am unable to accept that the dictum of 
Kelly C. B. has held down the entire law 
on the subject. No doubt, a ship is lost 
by sale under the Prize-law but no sale 
js even necessary to make her an actual 
total loss under the law of Marine In- 
surance, 


74. It was contended by Mr. Roy 
Mukherjee that her possession was taken 
away from the plaintiffs by capture and 
this dispossession was confirmed and con- 
tinued by the sentence of the Prize 
Court. He said that this sentence has 
further extinguished the title of the plain- 
tiffs in the condemned ship and the World 
no longer recognized the title of the 
plaintiffs and once the title was gone “it 
is gone for ever” is the famous saying of 
Lord Stowell in “The L’ACTIF” reported 
in. 2 Roscoe Pr. C at p. 32 of the report 
and therefore she was an actual total loss 
by her condemnation. 


75. In the Corpus Juris Vol. 38, 
paragraph 416 at page 1138 it is stated 
that a capture followed by condemnation 
is an actual total loss for the reason that 
the assured is effectively deprived of the 
possession and the use of his property. 

e same law is restated in Vol 45, 
paragraph 955 at p. 1149-50 of the Corpus 
Juris Secundum. In Dr. Arnould’s Marine 
Insurance under the heading “effect of 
re-purchase of ship by the Master” in 
Art. 1102 at page 1075 in footnote 2 it is 
inter alia stated: ‘where there is a law- 
ful condemnation it appears that there 
would be an actual total loss, which would 
not be effected by any repurchase by the 
Master. Notice of abandonment would 
therefore bé unnecessary. See ante, Sec- 
tion 1054. Maclachlan however (6th Ed, 
p. 1043) took a different view.” 


- 76. The Sixth Edition of Dr. 
Arnould’s Marine Insurance edited by Mr. 
Maclachlan is, however, not available in 
Calcutta but I have looked into his “Mer. 
chant Shipping” (7th Edition) and in foot- 
note 8 at page 17 it is stated: 


“Even after the sentence of con- 
demnation, a statutory British rule pre- 
scribes the restoration of a ship recaptur- 
ed from the enemy, on payment of 
salvage, unless she has been used as a 
ship of war; Naval Prize Act 1864, S, 40. 
This provision only applies to British 
ships. As to salvage for the recapture of 
a neutral ship. 
P 189. In the United States the right to 
have restoration on recapture is lost when 
the property has been adopted condemn- 
ed. and varying rules have been adopted 
in other countries: 
S. 166, p. 522, 7th ed”. 


The above statements may be the reason 
why Mr. Maclachlan took a different view 
and why the law is thus stated in the 
Corpus Juris, I will now pass on to 


ALE. 


see The Salerno (1946): 


See Hall Int. Law, . 


T, 


` 


y, 


1972 


Andersen v. Marten, (1908 AC 334) where 
the perils of the sea and not risks of 
capture, seizure etc. 
“Romulous”. Her voyage was to a Rus- 
slan Port. During the 
War she had to deviate her course for 
avoiding a capture by a Japanese cruiser 
and was severely damaged by reason of 
her coming in contact with the ice. She 
had to proceed towards a Japanese Port 
of refuge for repairs and before she could 
reach there she was captured by the 
Japanese cruiser. While she was being 
taken by an opposite route to a Japanese 
Port for being condemned by a Japanese 
Prize-Court she became a total wreck by 
the perlls of the sea and two days there- 
after she was condemned by the Japanese 
Prize Court. In these circumstances the 
assured, without giving any notice of ab- 
andonment, brought the action against 
the insurers which was tried by Channell, 
J.. as he then was, and his judgment is 
reported in LR (1907) 2 KBD 248. The 
question was whether she was lost by the 
perils of the sea or by her capture follow- 
ed by condemnation and it was answered 
in the following terms at pp, 253- 5 of 
the report: 


“I think that most people, looking af 
the matter from a common sense point 
of view and apart from technicalities, 
would say that under. the circumstances 
the owner lost bis ship by capture, and 
that the Japanese captors afterwards lost 
their price by shipwr If that is the 
correct view, then under this.policy the 
plaintiff is not entitled to recover. If the 
effect of what took place when the Japa- 
nese officers came on board and directed 
the captain to také her down the .coast 
in the opposite direction to that in which 
she was going. that is to say. towards 
the Prize Court, was to divest the owner’s 
property in the ship, then he had lost it 
end could not afterwards lose it again. 
From that moment he had no insurable 
interest in the ship. The ship itself was 


undoubtedly lost by the perils of the sea - 


but the question is whose property was 
dt at that time? If the property had 
passed from the original owner by the 
capture, he did not lose it; it was the loss 
of the Japanese who had taken it. I have 
examined the authorities on the subject, 
and I find that it is clear that capture 
without condemnation does not divest the 
owner of his property. I say without 
condemnation, not. ‘until condemnation, 


for I think that is the proper way of | 


stating the rule. * * * the true 
law is that, although mere capture 
in itself when there is no condemnation 
does not divest the property when there 
is an adjudication of a prize.court, which 
is an adjudication in rem binding on all 
the world, it ig a decision not merely that 
the property has passed at the date of the 
decision, but that it did past at the time 


covered the ship. 


apanese - 
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of the capture, and its effect therefore 
may be described as relating back. On 
that ground, therefore I must hold that 
the plaintiff is not entitled to judgment.” 


TT. This judgment was upheld by 
the Court of Appeal reported in (1908) 1 
KBD 601. and by the House of Lords in 
1908 AC 334 and on behalf of the plain- 
tiffs the following relavant portion from 
the speeches of Lord Halsbury at p. 340 
of the report was relied on before me: 


“This very question arose just 150 


-years ago in Goss v. Withers, and was 


argued before Lord Mansfield and he ob- 
served that a large field of argument had 
been entered into, and it would be neces 
sary to consider the laws of nations, our 
own laws and Acts of Parliament, and 
also the laws and customs of merchants 
which make a part of our laws. After. 
taking time to consider, the learned judge, 
delivering the judgment of the whole 
Court on November 23, 1758, then decid- 
ed what would be enough to decide this 
case. After going through the whole law 
and discussing the question of how far 
and to what extent the seizure of the 
vessel affected the change in property. he 
says: “But whatever rule ought to be 
followed in favour of the owner against 
a recaptor or vendee it can in no way 
affect the case of an insurance between the ` 
insurer and insured ............ The ship is 
lost by the capture though she be never 
condemned at all nor carried into any 
port or fleet of the enemy, and the in 
surer must pay the value. If after con- 
demnation the owner recovers or retakes 
her the insurer can be in no other con- 
dition than if she had been recovered or 
retaken before condemnation. The Tea- 
son is plain from the nature of the con- 
tract; the insurer runs the risk of the 
insured and undertakes to indemnify, 
He must therefore bear the loss actually 
sustained.’ * * * Applying Lord Mans- 
field’s words here, it seems to me that it 
would be a bold thing to argue against a 
judgment of the full Court of King’s 
Bench presided over by Lord Mansfield 
and 150 years after it has been accepted 
as the law during that period by every 
English tribunal.” 


TT-A. The doctrine of relation 
back laid down by Sir Arthor Channel 
was primarily based on Stevens v, 
Bagwell, (1808) 15 Ves 139 (152) where Sir 

William Grant said: “Though the pro- 


-perty was not completely vested in the 


captors: until condemnation, yet after 
condemnation it is by relation considered 
as theirs from the time of the capture”, 


78. It is true that. this decision 
was not concerned with the effect of con- 
demnation on the question of total loss 
under the law of Marine Insurance but 
the doctrine of relation back is firmly 
established by “The Odessa” 1916-1 AC 








‘between the owner and re-captor. 
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145 (supra). 
the Court of Appeal were of opinion that 
the ship was lost by her capture which was 
followed by her condemnation and Lord 


they were recaptured the 
` brought by giving notice of abandonment. 
ships were not condemned and the 
contention that their 
the assured debarred him from getting 
the insurance money because of their 
ultimate arrival after recapture was over- 
ruled by Lord Mansfield at pp. 517-8 of 
{1758} 97 ER in the following terms: 


i “There is one point which, we are 
‘all of opinion is immaterial as between 
the insurers and insured; viz ‘whether 
by this capture, the property was or was 
“not transferred to the enemy by the law 
of nation’ That question can happen. buf 
‘In two cases; namely, (Ist) between the 
owner and a neutral person who has 
bought the capture from the eee 

e 
ship taken by an enemy escapes from the 
enemy, or is retaken; or if the owner 


- gedeems (ransoms) the capture; his pro- 


is-thereby revested; which property 
-in the ship taken was, by the law of 
. nations. obtained by the captor, 


The general proposition of writers 
upon this subject is, that ‘quae ab hostibus 
capiunter, statim capientium fiunt’; which 
fis to be understood, ‘when the battle is 
over’. Indeed, nothing can be said to be 
taken, till the battle is.over and the battle 
is not- over, till all immediate pursuit has 

and all hope of recovery is gone, 
x + * * But whatever rule ought to be 
followed, in favour of the owner, against 
a recaptor or vendee, it can no way, affect 
the case of an insurance, een 
. Insurer and insured.” 


779% Then the law quoted by Lord 
Halsbury- was stated by Lord Mansfield 
and there at page: 519 Lord Mansfield 
again said 


possibility of recovery if the 
owner himself sho uld retake at eae 
he will be © enunt and, by the net 
Parliament, if an English ship retakes af 
any time. (before oonde mabaho or after) 
the owner is entitled to restitution. upon 
stated salvage. ce does not sus- 
‘pend the demand, for a total loss. upon 
the insurer: but justice is done by putting 
him in in the place of the insured in case of 
See 

- I dare BoE lift this embargo 
tata by Lord Mansfield for allowing the 


Prize Law to intermingle with the law of © ture. It has a long 


title remained with - 


the Marine Insurance. And a greater 
Mansfield is required to do so. Goss v. 
Withers, (1758) 97 ER 511 overrules all 
the rival contentions made before me dis- 
cussed upto this stage and it lays down: 
(1) The law of Marine Insurance fs nof 
oa with the destruction of the title 


the assured in the insured ship by a. . 


sentence of condemnation of the priza 
court of an enemy State: (2) Merely be- 
cause an insured ship is condemned dur- 
fng the continuance of the hostilities is 
no ground for holding that she is a total 
loss within the meaning of the law of 
Marine Insurance; and (3) All hope of re- 


covery. is gone for ever with the cessa-. 


tion of hostilities if 


insurer must pay her: agreed value 
terms of the policy. : 


81. A loss, under the Iaw of Marine 
Insurance, is either partial or total. A 
total loss is either constructive or actual 
An actual total loss of the subject-matter 
of assurance by reason of the perils in- 
sured against occurs in thrée differenf 
situations; (1} Where the res is totally. 

destroyed or : is wholly annihilated; 
(2) Where the res ceases to remain in its 
original condition; and (3) Thou the res 
is not destroyed and it remains in specie 
a i ag ade it i gr rea 

82. Section 57-.of the Act saya, 
"Where the assured :.is areira 
deprived of the” subject-matter of the 
assurance “there is an actual total loss” 
bul it does not say under what circum. 
stances an assured is irretrievably deprive 
ed of the subject-matter of the assurance. 
An actual total loss by irretrievable 


deprivation can only be understood if the . 
Po relating to constructive total © 
are properly appreciated, 


83. Where the irretrievable depri- 
vation has not yet taken place but the 
essured is deprived of p possession of 
his ship or goods. by peril insured 
against end it is unlikely that he could 
recover the ship or 


structive total loss under Section 60 off 
the Act. A constructive total loss is not 


a factual loss. It is a loss presumed by 


the law. Abandonment is the foundation 
of every constructive, toba iam ana, with 
out an abandonment there 

constructive total loss. Abandonner 
must be duly notified within a reason- 
able time from receiving the intelligence 
of the accident which must also be made 
on the true facts though unknown to the 
assured but it cannot be made on the 
facts supposed to. be true when they are 
not really kc 


84. doctrine of constructive 
Sil aoo a ae ee ee 
history behind it but 


A.L Be 


maona 
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ft is mot necessary to dip into this vast 
Ocean. A chance wi 


abandonment is the law laid down by 
Lord Abinger in Roux v. Salvador. (1836) 
43 RR 638 at pp. 649-50 of the report in 
the following terms: 


"there may be a capture, which 
though prima facie a total loss. may be 
followed by the recapture which would 
revest the property in the assured, There 
may be a forcible detention which may, 
speedily terminate or may last so long 
as to ona in the impossibility of bringing 
the ship or the goods to their destination 

* * in all these cases a party in- 
rete: may for his own benefit as 
well as that of the underwriter, treat 
the case as one of the total loss and 
demand the full sum But if he 
elects to do this as the thing Insured. or 

a portion or teat eee and eve 
him the very principle of the indem~ 

aires requires that he should make cessa< 
tion of all his rights to the recovery of if 
and that too within a reasonable time 
after he receives the intelligence of the 
accident, that the _ under-writer may be 
entitled to all the benefits of or may stil 
pe of any 7 ee and that he may, if he 
pleases, take measures, on his own las 
for realising or increasing the vali 


85. Té Is noft the Taw that merely, 
Because an assured is deprived of his pos- 
session of the ship he will be entitled ta 
ee a t loa tite a ON 


fo the insurer is the underlying principle 


of the constructive total loss in the law 


of Marine Insurance. This likelihood on 
unlikelihood of recovery brings the sub« 
jective test into play. It is to be deter« 
mined on the true facts and the circum< 
stances prevailing at the time of aban- 


loss as a partial los or as a cons 


not by delayed election prejudice the 
rights of the under-writer to recover hen 
possession for his one benefit. Where tha 
assured exericises his right of abandon- 
ment in due time by a proper notice and 
the circumstance justifies such a course 
he will get her agreed value, 


_ 8&8. And even where the assured 
has not abandened her to the under- 
writer but by -the subsequent turn of 
events she 
during the currency of the policy. by the 
perils insured against the under-writer 
must pay her value in terms of the policy 
to: the and no abandonment is 
required from him because there nothing 


- remains to be abandoned for the benefit 


of the under-writer. In (1836) 43 RR 638 


„at pp. 643-644 of the ip report Lord Abinger 


laid down the law relating to actual total 
loss in the following terms: 


“If the goods once damaged by the 
perils of the sea, and necessarily landed 
before the termination of the voyage, are. 
by reason of that damage, in such a state, 
though the species be not utterly 
destroyed that they cannot with safety 
be reshipped into the same or any other 
vessel; if it be certain that, before the 
termination of the original voyage, the 
species itself would disappear, and the 
‘goods assume a new form, losing all their 
original character; if, though imperish- 
able, they are in the hands of strangers 
not under the control of the assured: if 
by any circumstances over which he has 
no control they can an per or within no 
assignable period, he brought to their 
original destination; in any of these casés, 
the circumstance of their existing in 
specie at that forced termination of the 
risk, is of no importance. The loss is, in 
fts nature, total to him who has no means 
of recovering hie his Roode whether his in- 
ability arises from their annihilation or 
from any other insuperable obstacle”, 
Again at page 649 of the report the learn- 
£d Law Lord said: 


“The underwriter engages, that the 
object of the assurance ghall arrive in 
safety at its destined termination. If, in 
the progress of the voyage, it becomes 
totally destroyed or annihilated, or if it 
be placed, by reason of the perils against 
which he insures, in such a position, that 
ii ts wholly out of the power of the as- 


- gured or of the underwriter to procure 
its arrival he is bound by the very letter 


of his contract to pay the sum 


87. The above statements of law 
were no doubt made in relation to the 
Ensured cargoes but they are equally ap- 
plicable to the insured ships. Dr. Arnould 
in Art. 1048 at page 1025 under the head- 
Ing “What amounts to actual total loss” 
summarises the law laid down by Lord 
Abinger and the material portion of it is 
set out below: : 


“Tf in the progress of the voyage, 


` fhe thing insured becomes totally des- 


troyed or: annihilated, or if it be placed 
by the insured against in such a 
pono Maf tiis EUT eS ee 
of the assured or the umder-writer. to 
DEGE Se eevee eee ee P 
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the very letter of his contract. to pay the 
sum insured. 

The great principle, therefore, on 
which all the cases of actual total loss 
depend appears to be this: the impossibili- 
ty. owing to the perils insured against, 
of ever procuring the arrival of the thing 
insured. If. by reason of those perils, the 
assured is permanently and irretrievably 
deprived not only of all present possess- 
jon and control over it, but of all bope or 
possibility of ever ultimately recovering 
possession of, or further prosecuting the 
adventure upon it, that is a case of actual 
total loss, independently of the election 
of the assured to treat it as such. Notice 
of abandonment would in such case be a 
mere idle formality because nothing re- 
mains to be abandoned. 

88. The law relating to construc~ 
tive total loss was altered to the disad- 
vantages of the assured by the Act but 
the law relating to the actual total loss 
remains the same. An actual total loss 
ib nob a pure question of law. The loss 
must be actual and the actual loss must 
be a total loss. An actual total loss does 
not depend on the treatment, volition or 
election of the assured whereas the 
foundation of the constructive total loss 
is the election of the assured. In actual 
total loss a total destruction of the insur- 
ed ship must be proved as a fact. Her 
conversion 
thing is.also a pure question of fact. And 
every irretrievable deprivation of the 
ship stands on the same footing. And 
here there is no scope for applying any 
subjective test. And all facts, subsequent 
to an actual total loss are wholly irrele- 
vant for the purpose of determining tbe 
rights of the assured and the liabilities of 
the insurer because once there is an ac- 
tual total loss it is actual total loss for 
all time to come under the law of Marine 
Insurance and it does (not) matter in the 
Jeast whether the assured or the under- 
writer have any knowledge of the actual 
total loss nor their futile attempt to pro- 
cure her arrival can alter its legal con- 
sequence, 

89. According to Dr. Arnould: 
‘Every effective deprivation of the spes 
recuperandi amounts to an actual total 
loss: if the thing insured be in the hands 
of the strangers, not under the control of 
the assured; if, by any circumstances over 
which he has not control. it can never, 
or within no assignable period be brought 
to its original destination, in such cases 
the fact of its remaining in specie at any 
forced termination of the risk is of no 
importance. The loss is in its nature 
total to him who has no means of re- 


covering his poe whether his in-. 


ability arises from annihilation or 
from any other insuperable obstacle.” (See 
Art, 1052 at pp. 1028-9). 

90. It is not the universal rule 
tbat a capture is always a constructive 


into a completely different - 
-ing that there will b 


A.L R, 


and not an actual total loss. The Romus 
lous’ was lost by capture and not by con- 
demnation. The proximate cause of hen 
loss was her capture and thereafter the 
assured lost his title by the condemna= 
tion under the Prize Law. No doubt, 
this loss of title related back to the data 
of her capture by a legal fiction but tha? 
does not mean that she became an actual 
total loss by reason of her condemnation, 
It is true that the obiter dictura of Bail- 


hache, J, in Fooks v. Smith, underlined 


by me, the acceptance of opinion of Mr. 
Phillips by Lord Blackburn in Stringers 
case, the judgment of Sir Arther Channel 
in Anderson’s case and the opinions of 
Dr. Arnould in Art, 1130 and in footnote 
2 of Art. 1102 and the law stated in 
Corpus Juris and restated in Corpus Juris 
Secundim are apparently in favour of 
the plaintiffs but they should be viewed 
in their proper perspective. It is also 
true that Mr. Roy Choudhury has nof 
been able to place any direct authority 
in> support of his contentions but I am 
unable to accept these two diametrically, 
opposite and extreme contentions because 
an actual total loss is always a mixed 
question of fact and law and therefore it 
cannot be said that there is always an 
actual total loss by a mere sentence. of 
condemnation of an enemy Prize Court. 


91. The learned counsel for both 
the parties have proceeded on the foot 
e an actual total loss 
of an insured ship if she is sold- under a 
sentence of condemnation of the Prize 
Court of competent jurisdiction and there. 
fore, subject to what are stated earlier. 


I do not propose to express any further’ 


opinion on it. But that again does nof® 
mean that in order to make her an a 
total loss she should be sold to a neutral 
in execution of a sentence of an enemy; 
Prize Court 

92. A EEE E P of an insure 
ed ship though she has not been sold fs 
mot a mere fact but the most vital fact 
and should be regarded as of pivotal Jm-~ 
portance in those cir ces where 
her condemnation has taken place in such 
a situation that her destiny can no longen 
be altered by the assured or by the Im 
surer by any means whatsoever or it has 
become wholly - beyond their power to 
procure her arrival within a reasonable 
time to her destinatlon. And in this 
situation she is then and there an actual 


‘total loss by the peril insured against, ir 


respective of any question as to whether 
she had been subsequently sold or nob 
to a neutral under the sentence of con= 
demnation of the Prize Court of the 
capturing state because the assured has 
already been actually and effectively 
deprived of his ship and has ceased to 
have any dominion over her. And here 
there is no sale and still the loss is actual 


and total, I repeat that no sale ig even, - 


F; 


b, 
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necessary to make her an actual total loss 


and the loss is actual. and total to the 


assured where his insured ship is placed 
fn such a situation by the perils insured 
against that he and the insurer have lost 
all control over her destiny and they have 
no means of procuring her arrival with- 
fn a reasonable time to her destination. 
Lord Abinger, in (1836) 43 RR 638 said 
and it was reiterated by Lord Blackburn 
fn James Rankin v. Lewis Potter (1873) 
f HL 83 at p. 128 that: 


“Neither the assured nor the under- 
writers could at the time when the in- 
telligence arrived exercise any control 
over the goods, or by any interference 
alter the consequences”, 

93. And this is the point where 
my journey comes to an end and here 
the spes recuperendi is gone ‘and it is gone 
forever and the subject-matter of the in~ 
surance becomes an actual total loss. 


94, The proximate cause of her 
capture was the Indo-Pakistan War. She 
was captured on September 5. 1965 while 
this war was actually going on. Her pos- 
sessidn was taken away from the plain- 
tiffs on this day. The war continued and, 
therefore, there was a faint chance of her 
recapture for the reason that there was 
a possibility of war being spread within 
the territories of East Pakistan in view 
of the deliberate provocative acts of the 
Pakistani Air Force in bombing a few 
places in West Bengal but due to the 
wisdom of ‘our Government the war did 
not spread to East Pakistan. This war 
came to an end on September 23, 1965 
under the command of the Security Coun- 
cil and the Military Observers were post- 
ed by the United Nations Organi- 
sation throughout the cease fire line, And 
on this day this ship was under absolute 
control and in unfettered possession of 
the Government of Pakistan. She was 
not condemned during the war and there- 
fore she did not become the property of 
Pakistan but the plaintiffs had no control 
over her destiny nor they had any means 
of procuring her arrival to India or to 
any other destination, And on this day 
every possibility of her recapture was 
gone for ever. Pear TDR i to Lord Mans- 
field she became an actual total loss on 
this day but Lord Porter bas supposed to 
have whispered the contrary was the con~ 
tention of Mr. Roy Chowdhury., 


95. Assuming, however that she 
was not an actual total loss on this day 
and on the further assumption that on 
this day a new faint possibility arose of 
her restoration to the plaintiffs within a 
reasonable time for the reason that she 
was still in the possession of the Govern- 
ment of Pakistan and she might have 
been allowed to come back to India by 
the Government of Pakistan. I wil now 
deal with the subsequent events for ascer- 
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taining whether she became an actual loss 
at all and if so on which date. The 
hostilities came to an end on September 
23- and the Government of Pakistan did 
not take her to the Prize Court upto 
October 17 but during this period the 
plaintiffs had no means to recover her 
possession and the Government of Pakis- 
tan retained her as a Prize in exercising 
of its sovereign right, 


96. She was then taken to the 
Prize Court on October 18, 1965 and why 
she was taken there? Because the Gov- 
ernment of Pakistan wanted to take her 
away from the plaintiffs forever. She 
was condemned on this day at the in- 
stance of the Government of Pakistan 
and the Government of Pakistan became 
the owner of this ship. The Government 
of Pakistan wanted to deprive the plain- 
tiffs permanently of this ship and it was 
done long after the cessation of the hosti- 
lities and on this day the Government of 
Pakistan wanted to have her sold so that 
the plaintiffs could never get her back 
by any chance whatsoever. 


97. The day she was condemned, 
her men were also taken from jail to a 
Concentration Camp where they were not 
only detained but were also tied up with 
ropes (Bose Q 25). Her possession was 
forcibly taken away from the plaintiffs 
on September 5, and this dispossession 
was permanently confirmed on October 
18, when her title was also taken away 
from the plaintiffs. They had no control 
whatsoever over her. They had no means 
of procuring her arrival, Under no cir- 
cumstances they could intervene and alter 
the situation. They could not even go 
to East Pakistan for securing their rights 
and furthermore who on earth would 
have listened to them there? Had any 
one of plaintiffs gone there by any chance 
he would have been sent to the same 
place where her men were detained for 
meeting the same treatment. The Gov- 
ernment of Pakistan took away every- 
thing from the plaintiffs so far as the 
“Shakeela” was concerned and it was done 
deliberately by the Government of Pakis- 
tan. And her destiny was finally sealed 
and settled on this day so far as the law 
of Marine Insurance is concerned, 


98. These were the insuperable 
obstacles that stood on the way of the 
plaintiffs from recovering her and they 
were irretrievably deprived of the vessel 
and there can be no doubt that she be- 
came an actual total loss to them. The 
Insurers were in no way in a better posi- 
tion than the plaintiffs. All hope of her 
recovery was extinguished and the spes 
recuperendi was totally vanished on Octo- 
ber 18, 1965. The “Sakeela” was lost and 
she was lost forever so far as the law of 
Marine Insurance is concerned. Her pos- 
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session was taken away from the pinin 
tiffs by September 5 


this dispossession 

ed right upto this day and MEIE her 
loss was proximately caused by the 
insured against on this day and on this 
day she was not under ‘any attachment of 
any Civil Court whatsoever. And the 
Insurers must pay her agreed value ta 
the plaintiffs. 


99. She was not adud sold and 
the, Order for her sale was rescinded but 
g that does not mean that she ceased to be 
an actual total loss because orice there is 
an actual total loss it is an actual total 
loss for all time to come under the law 
of Marine Insurance. No doubt. there 
was an agreement between the two Gov- 
ernments for her with the 


exchanging 
‘Elahi Bux’ but that could not alter the 


situation because she became an actual 
total loss long before this agreement was 
entered between the two Governments, 
Furthermore, she was not exchanged af 
all with the ‘Elahi Bux’, 


100 The plaintiffs were firretrieyv- 
abiy ad of her on October 18. and 
its effect was not the suspension of a 
mere chance of her recovery but an ab- 
solute and total destruction of all chances 
and hope of her recovery. They had no 
remedy against the Government of Pakis- 


tan whatsoever. The ‘Elahi Bux’ was not. ! 


have belonged not to the plaintiffs but to 
the Government of India and it was still 
said that our Government might have 
> given her to the plaintiffs but this gift or 
grant by the grace of our Government 
. and this act of benevolence cannot alter 


taken her away as salvage upon payment 
of the agreed value to the plaintiffs an 

Le gaara would have no say in ‘tha 
matter 


101. The actual total loss that 
happened on October 18, 1965 continued 
to be the actual total loss on the date the 
suit was filed because her possession was 
never restored to the plaintiffs and the 
plaintiffs and the Insurers had no means 
of procuring her arrival to India-at any 
point of time. The agreement relating to 
her exchange with the “Elahi Bux” or 
her attachment by the Civil Court cannot 
by any principle of law be said to have 
destroyed the efficacy of her actual total 
loss and the Insurers must pay her value 
to the plaintiffs in terms of the policy. 


102. All relevant facts relating to 
the “Sakeela” were communicated by the 
plaintiffs without Fs loss of time to the 
Insurers. They to - time to consider 
their own pot kept the matter 
hanging for an faded ‘e period and if 


they have prejudiced their own Tights, if 


perils . 
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any, they are to suffer and not the plain- 
tiffs. Furthermore, the question of any 
prejudice to them can never arise 
cause she was an actual total loss, 


103, - 
Had gone up by leaps and bounds and tha 
plaintiffs for this reason were vitally in- 
terested in getting her back and for this 
purpose they have rendered all possible 
assistance to the Insurers. This assist- 
ance was sought to be utilised against 
the plaintiffs on behalf of the Insurers 
for showing that ‘the plaintiffs were ex- 


ercising their right of ownership over her 
_after she was condemned and were 


hoping for her recovery and, therefore, 
she was not an actual total loss. There 
ig no substance in this submission and tha 
complete answer is that her actual 

loss did not depend on the behaviour of 
the plaintiffs and by rendering as 
sistance the plaintiffs did not destroy thetr 
rights under the policy. 


104, The plaintiffs have paid off 
fhe last defendant after the institution of 
this suit and In view of this payment 
Mr. Roy Chowdhury expressly abandoned 
the first two issues raised by him. He 
and Mr. Roy Mukherjee requested me not 
to decide these two issues and therefore, 
D am not answering them and I answer 
the remaining issues as follows: 


Yssues 3 (a). (b) & tey 
Issue No. 4 

Issue No. 5 i ` No. 
Issue No, 6 l 


Issue No. 7 Yeg but Œ 
is of no legal 


consequence, 

Yes. i 

Yes, as giae 

ated below. 

105. The plaintiffs have succeeded 

fn this action and therefore, the suit is 
decreed in terms of prayer (b) and (f) of 
the plaint with interim interest and fur- 
ther interest on the decretal amount af 
the rate of 6 per cent. per annum until 
realisation, The suit is dismissed as 
against the last defendant who will get 
the costs from the defendants Nos. 1 to 
4. The plaintiff will also get the costs of 
two Commissions including the fees paid 
to their Counsel for appearing in Com- 
missions from the defendants Nos, 1 to 4, 
Certified for two counsel, 


Tesue No. 8 
; Issue No, 9 


Price of a ship of her natura 


Hi 


ON ae anne 
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106. The case was opened by Mr. 
Sen on March 3, 1971 and it was closed 
Mr, Roy Sey on May 7, 1971. 
ey did not waste a e moment of 
- this Court for which I am grateful to 
them. I have taken a considerable time 
at home to consider the complicated 
questions involved in this action, Hence 
E suo motu stay the execution of this 
decree till the 15th December. 1971 to 
enable the Insurers to test the correct- 
ness of this decision, if they are so 
„Advised, 


; Order accordingly, 


a ) 


ATE 1072 CALCUTTA 28 (Ue Gu 
A, K. SINHA, J. 
Jaidev Jain & Co., Appellant v. The 


- Union of India and another, Respondents, , 


Matter No. 219 of 1970, D/- 5-7-197L 


(A) Constitution of India, Art. 226 — 

ecessary parties — Who are — Petition 
against order rejecting tender — Persons 
who have participated in the scrutiny and 
recommended for acceptance of tender are 
necessary parties Their non-joinder 
affects maintainability of petition especial- 
ly when particulars them were 
available with the petitioner. (Para 4) 


(B) Constitution of India, Art. 226 —4 
Contractual rights — Enforcement of — 
Breach of rules or regulations in accept- 
sag or Seley fetes aa AD See aN 

e. 

Even lf there is breach of rules or re- 
gulations in accepting or rejecting the 
tenders that would at best come within 
the domain of contract and no writ lies 
for enforcement of contractual rights. 

(Para: 

(C) Constitution of India, Art. 19(1) 
g) — Acceptance or Petes of tender 
— No question as ent of 
Art. 19 (1) 9 or fey 14 arises — (X- 
Ref:— Art. 14). (Para 5) 

(D) Constitution of India, Article 226 
-— Natural Justice -— Principles of 
— Rejection of tender — Tenderer whe- 
i entitled to opportunity of being 


A tenderer cannot claim any hear- 
Ing before cancellation of his tender 
where the acceptance or rejection of a 
tender is not based on any statute or 
statutory rule. Mere submission of. tender 
does not create any right to property in 
favour of the tenderer. The fact that the 
tenderer has quoted the lowest rate also 
does not entitle him to a hearing 
especially when one of the terms speci- 
fied in the tender form is “the Railway 
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Vaidev Jain & Co. v. Union of India (A. K. Sinha J} -[Prs, 1-3] Cal. 258 


Administration reserved the right to re- 
ject any .tender without assigning any. 
reason and does not bind itself to accept 
the lowest or any tender or to assign any 

reason for doing so”. (Para 6) 6) 
Cases Referred: Chronological Paras 


(1970) Civil Appeal No. 1638 of 1969, 
D/- 15-1-1970 = 1970 UJ (SC) 
290, D. F. O. South Kheri v. 
Ram Sanehi Sin gh 

(1969) 73 Cal WN 267, Regional 
Director v. A. S, Bhangoo 

{1967) AIR 1967 sc 1753 (V 54) = 
(1967) 3 SCR 636, G. J. Fernan- 
-dez v. State of Mysore 

(1963) AIR 1963 SC 786 (V 50) = 
(1963) Supp 1 SCR 676, Udit 
Narain Singh v. Board of Revenue 

(1959) AIR 1959 SC 490 (V 46) = 
(1959) Supp (1) SCR 787, C. K 
.Achutan v. State of Kerala 

(1954) AIR 1954 SC 592 (V 41) = 
1955 SCR 305, K, N. Guruswamy 
v. State of Mysore 


ORDER:— This Rule is obtained 
against an order rejecting petitioner’s ten- 
der and accepting the one submitted by 
the respondent No. 3, 


2. Tenders were invited by the 
Chief Commercial Superintendent, East- 
ern Railway, for street collection and de- 
livery of goods and parcels from Cal- 
cutta and Baranagore Booking Offices and 
also from several other stations. The 
petitioner as also others submitted their 
tenders in the form and manner indicat- 
ed by the authorities. On 6th April, 1970, 
these tenders were opened in the pre- 
sence of the petitioner when it was 
found that only two other tenders were 
received besides the petitioner’s one, of 
respondent No. 3 and the other, of one 
Ram Kumar Agarwalla. Of these three 
tenders only two namely those of the 
petitioner and the respondent. No. 3 were 
found in order but the rates quoted by 
the petitioner were lower than the rates 
quoted by the respondent’ No. 3. It is 
alleged that the tender submitted by the 
respondent No. 3 did not moreover con- 
form to the rules contained in clauses (15) 
and (17) of the tender form. Even 30, 
the respondents Nos. 1 and 2 considered 
and ultimately accepted the tender of the 
respondent No. 3 in preference to the 
petitioner. In spite of repeated repre- 
sentations the respondents Nos. 1 and 2 
did not . cancel the acceptance of such 
tender. That is how. in short. the peti- 
toner felt aggrieved and obtained the 
present Rule. 


3. The first point salsa on be- 
half of the petitioner is that the accept- 
ance of the tender submitted by res- 
pondent No. 3 on consequential rejec- 
tion of the petitioner’s tender is in con- 
travention of rules and provisions em- 
bodied in the form of the tender, 


rs 


oar 
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Secondly, it is stated that the rejection 
of the tender of the petitioner offends 
against the fundamental rights guarante- 
ed under the Constitution of India, and 
amounts to illegal discrimination contrary 
to Article 14 of the Constitution. Third- 
ly. it is submitted, in any event, can- 
cellation of the petitioner’s tender with- 
out giving an opportunity of hearing has 
violated the rules and principles of 
natural justice but mo such ground, I 
' find, was taken in this form in the writ 
petition, 


4. I think, this Rule fails on a 
preliminary point raised by Mr. Basak 
on behalf of the respondents. First, it 
is said in paragraph 3 of the affidavit~in-~ 
opposition that at the material time there 
was no such post of Chief Commercial 
Superintendent (Development) . Eastern 
Railway, and even no person now 
holding such post. The Writ Petition is 
not maintainable in absence of the Chief 
Commercial Superintendent, Eastern Rail- 
way, who is not a party. Secondly, it 
is said that the petition is also bad for 
non-joinder of parties, viz., the members 
of tender-committee whose names have 
been disclosed in paragraph 13 of the 
affidavit. It is stated. that the tender- 
committee in its meeting held on 23rd 
April, 1970. considered the tenders sub- 
mitted by the petitioner and the res- 
pondent No. 3 and ultimately recom~ 
mended for acceptance of the tender sub- 
mitted by the respondent No. 3 which 
was accordingly accepted by the Chief 
Commercial Superintendent. In para- 
graph 5 of the affidavit-in-reply of the 
_ petitioner affirmed on 20th June, 1970, 

it is however, denied that the petition is 
defective as under, clause (2) of the in- 
structions to tenderers the Chief Com- 
mercial Superintendent (Development) 
has been described as the officer for pre- 
sentation of the tenders for registration. 
With regard to the tender-committee it 
is said in the said affidavit in para- 
graph 14 that there was no reference of 
such committee under the instruction 
clauses in the tender form. I think, both 
the Chief Commerical Superintendent 
and the members of the tender-com- 
mittee are necessary parties. For, before 
the final acceptance or rejection of the 
tenders in dispute the whole thing had 
to pass through a continuous process of 
scrutiny, recommendation and then final 
acceptance and rejection. So, not only 
the Chief Commercial Superintendent 
but also the members of the tender-com- 
mittee who participated in the scrutiny 
and recommended: for acceptance of the 
tender are. in my view. necessary partias 
for effective adjudication of questions in 
controversy in the present Rule. The 
petitioner had all the particulars about 
the officer and the members of the ten- 
der-committee from the affidavit-In-oppo- 
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sition affirmed by Vasant Vithal Vhedi 
on 3rd July, 1970; even then. he did not 
take any steps to bring the Chief Com- 
mercial Superintendent, Eastern Railway 
and the members of the tender-com- 
mittee on record. It ig well known, a 
writ petition shall fail by reason of non- 
joinder of necessary parties. See Udit 
Narain Singh v. Board of ‘Revenue, AIR 
1963 SC 786. 


5. Even on merits, I think. there 
is no substance in the petitioner’s case. 
Regarding the first and second points, 
even if there, is breach of rules or re- 
gZulations in accepting or rejecting the 
tenders that would at best come within 
the domain of contract. no writ will lie 
for enforcement of contractual right. No 
question also arises as to infringement 
of fundamental rights under Article 19 
(1) (£) or violation of provisions of Arti- 
cle 14 of the Constitution either in ac- 
ceptance or rejection of tender for ob- 
taining a contract. See AIR 1959 SC 
490. C. K. Achutan v. State of Kerala, 
AIR 1967 SC 1753, G J. Fernandez v. 
State of Mysore and oy) ao Cal WN 
267, Regional Director v. . Bhangoo., 


6. On the third ee learned 
Counsel for the petitioner has relied on 
an unreported decision of the Supreme 
Court in D. F. O. South Kheri vy, Ram 
Sanehi Singh, Civil Appeal No, 1638 of 
1969 (SC). It is urged that in any case 
the petitioner’s tender could not be can- 
celled without giving him an opportunity 
of hearing. Following the principles in- 
dicated in K. N. Guruswamy v. State of 
Mysore, AIR 1954 SC 592, it was held 
in the above case that even though “the 
order was a ative and not quazi- 
judicial the order had still to be made 
in a manner concerned with the rules of 
natural justice when it affects the res- 
pondent’s rights to prope This de- 
cision, I do not has ‘any bearing 
to the question involved in the present 
Rule. For, the acceptance or rejection of 
a tender was based not on any statute 
or statutory rules and the authority con- 
cerned did not pass any order vested with 
certain statutory power. Secondly. mere 
submission of tender did not create any 
right to property in favour of the peti- 
tioner. In any event, therefore, the peti- 
tioner cannot claim any hearing before 
cancellation of such tender. Thirdly. it 
is stated in paragraph 11 of the affida- 
vit that one of the terms specified in 
the tender form is that ‘the Railway 
Administration reserved the right to re- 


ject any tender without assigning any 


reason and does not bind itself to accept 
the. lowest or any tender or to Bary is any 
reason for doing so. The said Adminis- 
tration also reserves the right to accept 
any tender in part or in whole. The ten- 
derers should note that the charges quot- 
ed by them must conform to the rates 
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and fares sanctioned for the area by the 
Regional Transport Authority.” There is 
no denial by the petitioner to the cor- 
rectness of these provisions. Such be- 
ing the terms of the agreement between 
the parties no question of giving an op- 
portunity of hearing arises before can- 
cellation of the petitioner’s tender just 
because he quoted, although denied by 
the respondents, the lowest rate. 

7. The result is, the petition fails. 
The Rule is discharged but there will 
be no order ag to costs. 

Rule discharged. 





AIR 1972 CALCUTTA 255 (V 59 C 43) 
AMIYA KUMAR MOOKERJI, J. 
Sm: Pratima Baul, Petitioner v. Indu 

Bhusan Banerjee, Opposite Party. 

Civil Revn. No. 223 of 1971, D/- 21- 
2-1972. ` 

West Bengal Premises Tenancy Act 
(12 of 1956), Sections 17-D and 13 (1) (i) 
~ Suit for ejectment of tenant for de- 
fault — Compromise decree under which 
tenant agreeing to vacate premises by 
certain period — Application by tenant 
under S. 17-D is maintainable. 

In a case, where the plaintiff prays 
for a decree for ejectment on the only 
ground of default, and by consent a de- 
cree is passed, that decree comes with- 
in the purview of Section 13 (1) (i) of 
the Act, and can be set aside under Sec- 
tion 17-D of the Act.- Absence of any 
provision for payment of arrears of rent 
in the compromise decree does not 
change the character of that decree and 
takes it outside the: scope of clause (i) 
of sub-section (1) of Section 13 of the 
Act. Case law discussed. (Para 11) 
Cases Referred: Chronological Paras 
(1970) ATR 1970 SC 794 (V 57) = 

1970 Ren CR 375, Feroz Lal 
Jain v. Man Mal 

(1964) 68 Cal WN 353, Dr. T. S. 

upta v. Kanahilal Ruia 

(1949) AIR 1949 Cal 151 (V 36) = 

52 Cal WN 230, Manick Chandra 
Pal v. Haripada Roy 
(1949) 53 Cal WN 859. Haji Mohd. 
Ekramal Haque v, Rebati Bhu- 
- gan Mukherjee | 10 
(1946) 50 Cal WN 
bati Debi v. Dr. S. 
(1946) 50 Cal WN 245 = 
(1946) 1 Cal 462, Sm. Kironsashi 
Dassee v. Hirendra Nath Das 
(1945) -49 Cal WN 700, Mrs. Julie 
Sen v. Surjendra Mohan Roy 
Chowdhury -8. 9 

Arunendra N. Basu. for Petitioner. 

ORDER:— This Rule was ob ed 
by the plaintiff-landlady and it is dir- 
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Pratima v. Indu Bhusan (A. K. Mookerji) 


[Prs, 1-5] 


ected against an order of the learned 
Munsif holding ahat the tenant defend- - 
ant’s application under Section 17-D of 
the West Bengal Premises Tenancy Act, 
1956 was maintainable for setting aside a. 
consent decree, 


2. Plaintiff brouphi a suit 


Cal. 235 


for 


.ejectment against the opposite party from 


a portion of premises No, 21/2. Belgachia 
Road, on the ground that the opposite 
party was a-defaulter in payment of 
rent since December 1964. The opposite 
party in his written statement denied 
that he was a defaulter. On or about 
March 12, 1968. the plaintiff and the 
opposite party filed a joint petition of 
compromise and in terms of the same, 
the learned Munsif passed a decree, In 
terms of the said compromise decree the 
tenant undertook to vacate the premises 
within December, 1969. In default, ex- 
ecution might be started for recovery of 
possession. While continuing in occupa- 
tion of the premises in suit in terms of 
the said consent decree, on 6th December, 
1969, the tenant opposite party filed an 
application under Section 17D of the Act 
for setting aside the said decree poe 
in the ‘suit. The petitioner resisted th 
said application on the ground that it 
was not maintainable in view of the fact 
that decree in question was a consent 
decree and not a cay in invitum. The 
learned Munsif by his order dated 3rd 
of December 1970, allowed the opposite 
party’s prayer in preliminary form upon 
the view that the opposite party’s said 
application under Section 17D was main- 
tainable. Petitioner, being aggrieved 
against the said order, moved this court 
and obtained the present Rule. 


3. Mr. Basu, appearing on behalf 
of the petitioner, contended. that as no 
decree was pa for recovery of pos- 
session of the premises in suit on the 
ground in clause (i) of sub-section (1) of 
Section 13 of the West Bengal Premises 
Tenancy Act, the learned .Munsif acted 
illegally and with material irregularity in 
exercise of his jurisdiction in holding that 
Section 17-D of the Act was applicable 
in the instant case. 


4. Mr. Basu, further. contended 


-that the consent decree was but a con- 


tract with the command of the court 
super-added to it and the court had no 
jurisdiction to read into it something 
which the parties did not agree upon. 
namely, the defendant being declared a 
defaulter in payment of rent. 


5. The plaintiff brought the eject- 
ment suit on the ground under Sec- 
tion 13 (1) Ù) of the Act. The defend- 
ant denied that he was a defaulter in 
his written statement. Except default, 
there was no other ground for ejectment, 
A Division Bench of this Court held in 
Dr. T. S. Gupta v, Kanahilal Ruia. (1964) 


256 Cal. . 
68 Cal WN 353, that the court had no 
jurisdiction to pass a decree for eject- 
ment, even by consent of parties, in 


of any of pours mentioned in 
Section 13 (1) of the 
mises 


` v. Man Mal, AIR 1970 SC 794, the Sup- 

reme Court held that the jurisdiction of 
the court to pass a decree for recovery 
of possession of any premises depends 
upon its satisfaction that one or more of 
the grounds mentioned in the.section for 
ejectment in the Tenancy Act have been 
proved. The court was not competent to 
pass a decree solely on the basis of the 


_ compromise . arrived at between - tHe 
-parties., 
6. In. the instant ‘case, the only 


ground for ejectment was s detault under 
clause (i) of sub-section (1) of Section 13 
of the Act. So. in the instant case the 
decree wag passed under Section 13 (1) 
(i) of the Act. otherwise, the court was 
not competent to pass a consent decree 
for ejectment, in view of the above deci- 
sion of the Supreme- Court, 


7. Next point for consideration is, 
whether a consent decree can be set aside . 


under Section 17-D of: the Act. The pro~ 
visions of Section 17-D are similar to 
paragraph 9-B (3) of the Calcutta House 
Rent Control Order 1943, as amended on 
29-8-1949. Mr, Basu referred 
the decisions of this 
said paragraph of 1943 Rent Control 
Order where it was held that para 9-B 
(3) of the Calcutta House Rent Control 
fee 1943. has no application to a decree 
for possession obtained by consent. 


8. Mr. Basu in, this connection re~ 
to two Bench decisions of this 
Court, Manick Chandra Pal v. Haripada 
Roy, 52 Saar WN 230 = (AIR 1949 -Cal 
1151); Mrs. Julie Sen v. Surjendra Mohen 
‘Roy Chowdhury, (1945) 49 Cal WN 700 
and two Single Pate decisions, Smt. Par- 
bati Debi v, Dr. N. Sen, (1946) 50 Cal 
-WN 242 and Sa Kironsashi Dassee v. 
oe Nath Dag, ` (1946) 50 Cal WN 


. “9. In 52 Cal WN 230 (231} = (AIR 
-E949 Cal 151), two Single Bench deci- 
sions of this Court, : (1946) 50 Cal WN 
242 and (1946) 50 Cal WN 245 were con~ 
sidered, one of which was decided by 
Gentle, J. and other 


the learned Judges held that a decree for. 


Rent Control Order. vision Bench, 
however, does not decide the question 

whether or not paragraph 9-B (3) ex- 
cludes consent oF capers At 


fol Online acs Ge te 


Nirmala v. Monoroma 


‘a decree is passed. 


Clough, J. Both - 


terms exclude a consent decree. In that 
case an application of the defendant 
under Section 9-B (3) of the Order to. 
set aside the consent decree was 


. sed on the ground: that the decree did 


not attract the provisions of the said 
paragraph. So; that decision does not 
help the petitioner. “As regarda th the next 
Bench Decision referred to by Mr. Basu, 
(1945) 49 Cal WN 700. in that case the 
ia Rugs left undecided, - 


In Haji Mohd. Ekramal Ha 
v. Rohati Bhusan Mukherjee, (1949) T53 
Cal WN 859. a Division Bench of this 
Court held that the words used in. sub- 
paragraph (3) of paragraph 9-B of the 


order are quite- general and there is no. 


reason for excluding a consent decree 
from its purview. ‘ 

IL In a.case, where. the plaintiff 
prays for a decree for ejectment on the 
only ground of default, and by consent 
in my opinion, that 
decree comes within the purview of Sec- 
tion 13 G) G@) of the West Bengal 


Tenancy Act, and can be set aside under}: 


Section 17-D of the Act. Absence of 
any provision for. payment of arrears of 
rent in- ane compromise decree does not 
the character of that decree and 


Act, as I have said before, otherwise th 
court had no jurisdiction to pass a con- 


absence of any of the grounds mention- 
ed in Section 13 (1) of the Act. In the 
Instant case only ground for efectment 
was of default. So, the consent. decree 

was passed under clause (i) of sub-sec- 
ion 13 (1) of the Act and as such, pro- 
visions of Section 17-D of the Act are 
rekia 


12. In the result, this rule is dis- 


charged but there will be no order as to` 
costs. ` 


ee E 
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AMIYA KUMAR MOOKERJI, J, 


Sm. Nirmala Auddy. Petitioner v, 
Sm. Monoroma Chakraborty. Opposite 


Civil Revn, .Case Nos, 830 and 331 
of 1971, D/- 8-2-1972. 


set aside order for eject- 
ment — Applicability — (X-Eef:— Cal- 
cutta Tenancy (Second Amend- 
ment) Act (29 of 1969), S. 13). 

The order of the controller allow- 
ing the landlord's application for eject- 
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peat under sub-section (1) of Section 5, 
is subject to compliance of sub-sec. (2), 
in a case where compensation is. payable 
under clause (li) of the proviso to Sec- 
tion 4 Therefore, even if the order for 
ejectment passed by the Controller be- 
fore the date of the commencement of 
the Second Amendment Act under sub- 
section (1) of Section 5 is upheld in an 
appeal, but the question of compensation 
remains undecided: the order cannot be 
gaid to have become final The applica- 
tion for ejectment in such a case still 
remains pending and the provisions of 
Amendment Act will apply by virtue of 
Section: 13 of the Amendment Act 


Thus, the order of the Controller 
rejecting the application by a Thika 
tenant. made under Section 7-A of the 
Amendment Act for setting aside the 
order for ejectment, on the ground that 
the order has become final before the 
date of the commencement of the Amend- 
ment Act cannot be sustained. Nor can 
it be said that the application is pre- 

mature because the question of compen- 
gation remains undecided. 


Chandi Charan Mitter, for Dial ered 
Bimansu Kumar Bose. for ‘Opposite 


TEDS These two Rules were an 
tained a tika tenant and are 
directed ae the order ot the Subor- 
rat ues Third Court, Alipore, dis- 

the peronas application under 
Rena T-A. Eth e Calcutta Tika Tenancy 
(Amendment) ‘Act, 1969. 


= The landlady opposite party Hl- 

lications for eviction under Sec- 

Te Po of the Calcutta Thika Tenancy Act, 

against the petitioner on the ground of de- 

fault and her own requirement For the pur- 

se of construction of building on the 

deputi holdings. The Contro allow- 

o the said applications on 17-9-1966 on 

ound of default only; he found that 

foo Gadady did not require the land: for 
the e popo of building. On appeal from 

order of the troller, the appii 

Eo court found that the landlad: 


dy proved 

her case of requirement. The petitioner 
meyor this Court in Revision against the 
appellate order. This Court affirmed 


fe fs er of the appellate court, sent back 
the case to the Controller to proceed with 
the determination of compensation in ac- 
cordance with proviso (ii) to Section 4 of 
the Act. In view of West Bengal 
V of 1987, which came into 
es in the meantime, 


date of reopening of the 
X'mas Holi ys, on January 2, 1970, the 
De ona filed applications un Sec. 7-A 

the Amendment Act for. settin 
the order of efectment. The contro 
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aside 
dis- 


(Paras 4, 8). 
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missed the petitioners said application upon 
the view that those applications were pre- 

mature because compensation payable 
under (if) of the proviso to Section . had 
ne determined as yet.’ On a 

e appellate 
Boae a 
hoap the landlady ha 
applications e ving 
deposed of re commencement of 
the Amendment Act, t provisions of the 
said Act did not apply to the instant case. 
The petitioner, being aggrieved against the 
said appellate. order, moved this Court and 
obtained the present Rule. 


g8 The learned Subordinate Judge e 
dismissed the tioners applications un 
Section 7-A the Second endment ‘Act 
the view that the order of the ap- 
pellate authority the yee 
applications under Section 65 of 
was final and conclusive in so far as the 


landlady’s prayer for ejectment .was con- 
i the ap from such order 
had Pa ed of before the com- 


mencement the Amendment Act, 1969, 
the provisions of the said Act did not ap- 


ply to the instant case. 


4, Under Section 5 Ay of the Act, 
if a landlord wishes to a thika ten- 
ant on one or more of gont grounds speci- 
fied in Section 8, he is required to file an 
the controller for an 


poms for the procedure to be or 
lowed by the controller in dealin ne a 
such an app loation. The order of the A 
troller allowing the landlord’s application| - 
for efectment under sub-section ay a Sec- 
tion 5, is subject to compliance of sub- 
sec. (2) in a case where compensation is 
payable under oo Se of the pose} n 
Section 4. If th fails to pay th 
amount of csmpensaHon to the thika tate 
ant or does not deposit the same with the 
set aloe! no order allowing his ap aon 

sub-section (1) shall be ma 


5. Jn the instant css, Jt 1s not 
dispu t the compensation as not 
pose cenit as yet ae order fy 
owing the a ligation “wader -sn section 

of Section D has beon passed in sae 
sub-section (2). 


6. ma bo Hea 27 of ee 
an appeal ma against any of the 
order of the onkle, Therefore. it fol- 
lows, an a 


1) and (2) of Sec. 5 
instant case, an @ 


maot an oe passed ader sub-sec, p 
Section 


court confirmed 


nppellaha ike a remanded the case a 
e controller directing him to determine 


pass 
ens 
In the 


posited or pass 
ejectment in terms of Section 5 (2) of the 
Act, So, in my opinion; application for 
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ejectment of the thika tenant is still re- 
mainin vodeaied and pending before the 
Controller. 


7. * Provisions of Section-7-A of the 
Amendment Acts are made applicable in 
cases where order for ejectment of a thika 
tenant has been made before the dats of 
the commencement of the second Amend- 
ment Act, but the pocenia of the land 
rade nee en recovered the landlord 

thika tenant. Under sub-s. (1) of 
iy 5 z the Act, an order for, eject- 
ment can be passed, . but bead _compli- 
-ance of sub-section (2) of Sec. 5,.a land- 
lord cannot recover possession 0: Pa 
from the - thika tenant. So, the learned 


Pees The learned’ Subordinate que 
ignored the: provisions! of sub-sec. (2 
Section 5. of the Act an well as the second 
part of ou, (1): of Section 7-A of 
the cranny 


In the instant case, both the 
E o as laid down in Section 7-A of 
the Amendmnet Act -have been fulfilled 
and as the petitioners appieno is still 
pending, the provisions o Amendment 
Act are made applicable under Section 18 
of the said Act. The thika controller was 
also in error in dismissing the petitioners 
application under Section 7-A of the 
Amendment. Act upon the view that it was 
premature. So, his order also cannot be 
sustained. 


9. In the result, both these rived 
are made absolute. The orders of th 
learned Subordinate Judge ‘and also of the 
thika controller are set aside; the case is 
remitted back to the Controller to decide 
the petitioner’s applications under Sec. 7-A 
of the Amendment Act in accordance with 
law. ‘There: will be no order as to costs. 


10. Let the records go down to the 
thika controller as early as possible. 


’, Order accordingly. 
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SANKAR PRASAD MITRA AND S&S. K 
` DATTA, Jj. A 
~ Nishakar Pan and. others, Petitioners 
v. Mahedeb Ghosh, and others, Opposite 
Parties. 
Civil Revn. No. 1290 of 1968, D/- 2- 
aR ; 
) W. B. aa cultural Tenancy 
Act Go of 1949), S — Applicability. 
The manner of enjoyment of non-agri- 
cultural land prescrib in Section 6 ap- 
plies to non-agricultural land simpliciter. 
The rights given by Section 6 have no rè- 
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- the State Government un 


. were co-sharers of 


levance to the enjoyment of a tank. 


(Prs. 10, 11% 

(B)-W. B. Non-A tural Tenancy 

Act (20 of 1949), S. : Pre-emption — 
Finally publish 


’ record “of rights showing 
separation of interests of co-sharers 
Transfer by one -of them of his share 
Others have no right of pre-emption. 5 
Ref:—W. B. Estates Acquisition Act (1 of 
1954), Ss. 6, 44). - 
Ordinarily persons who were co-shaters 
before the date of vestin g of the land in 
er the provisiong 
of W. B.: Estates Acquisition Act would be- 
come co-sharers in the new tenancy under 
the State a ee a al, Where, how- 
ever, the ed record-of-rights 
indicates Pigg mae up of the tenancies 
and separation of the interests of the co- 
sharers, the co-sharers must be 
have ceased to. be co-sharers of the land. 
Hence when one of them transfers his share 
e others have no right of pre-emption. 
WEE 67 Cal WN 848, Distinguished; 
1969) 73 Cal WN 742, Approved 
(Prs. 5; 15, 17, 19) 
Cases ~ Referred: Ga Paras 
(1969) 73 Cal WN 742, Chakradhar 
.Ghosh Mandal v. Ram Ratan Pal . 18 
(1963) 67 Cal WN 848, Dhananjoy 
Senapati v. Debendranath Senapati 14 


en rel aan cba oe for Peti- 


toners; D. K. Choudhury, osite 
Parties Nos. 1 and 2. zá - Opp 
SANKAR PRAS Jm 
This Rule bas been obtained against an 
order of the Subordinate Judge, Asansol 


made on the 17th gur 1968 in Miscel- 
laneous Case No. of 1967 arising out of 
Misc. Case ree 20 of 1966 in 


Kansa, Mouza Aima rg Dag No. Diiia 
Burdwan. The_ petitioners, the 
party No. 8 and - ae Nishingha . 


In the record- of: rights under ` 
Acquisition Act 
were made, These Khanda-khatians show 
that each of the ‘co-sharers above. named 
was to pay a specified portion of the total 
= in respect of specified areas 

tank which they had retained. 


2. . On the 7th July, 1965 the op- 
posite party No. 8, Gopal Chandra G 
pioneer vases of his 2 gr share 5 pica 
share e to 6 opposite Pacey 
Nos., 1 and 2. On the zB F 


e comt >` 


several Khanda-khatiang - 


of the . 


ALR. ` 


. ai 


held. to ` ’ 
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1966 the petitioners applied for pre-emp- 
tion under Section of (1) of e West 


Ben Non-Agricultural Tenan 
1949, The relat provisions of Sec- 
tion are that if a portion: or share af land 
4s transferred, the. immediate landlord or 
one or more co-sharer tenants. of such 
land may, within four months of the ser- 
vice of notice issued under Section 23, ap- 


ply to the Court for such land or portion 


or share thereof to be transferred to him- 
self or themselves, as the case may be. 

3. In the instant case the applica- 
tion under Section 24 (1) was allowed by 
the Munsif but the Subordinate Judge has 


get vial the Munsifs order. 


The Rule was originally issued 
and h Foard by a udas sitting singly of this 
Mr ustice Chakravartti who 


pout the Rule was of the view that the | 


case raised an important oint of law, 
namely, whether a tenancy ich had been 
shown as Prithak in the revisional settle- 
ment-operations had actually effected a 
Bhat the of the tenancy to such an ‘extent 

the original co-sharer would cease to 

a co-sharer, Mr. Justice Chakravartl 


Pe. referred this question of law to a Divi- 
aon Bench. - tion. Under this Rule land is retained by 


5. We have to observe at the out- 
set that the record-of-rights we have p 
erred to has now ‘become final. It coula 
x been challenged in accordance 
rocedure laid down in Section 44. r 
est Ben Estates Acquisition Act 
but none of the co-sharers wé have named 
e had chases to take any stops for ile 
rectification. 


6. We have therefore 
this matter in the context of the finality 


of the record-of-rights and the entries made - 


in the Khanda-Kha tians. 


T, Mr. J. C. Pal, jharnbd Aio 

g for the petitioners does nót dis- 

te mite that when the West - Bengal Estates 
pet Act came into force the dis- 
puted prop 
rights and obligations as between the afore- 
said co-sharers and their landlord were ex- 
tinguished but under. Section 6 of the Act 
Pee cosh we oo to, and in 
ct retain, the disputed property as 
non-agricultural land. he . words ‘to Te- 


tain’ in Section 6 mean ‘to keep Possession’ i 


or ‘to as to have possession’. Under 
Section 86 (1) (e) the interm 
titled to retain non-agricultural- land in his 
possession within 
the instant case, says Mr. Pal, thé non-agri- 
cultural land, namely, the tank was in the 
Khas possession prior. to 
one intermediary but 


diaries, in other words, this was. a case 


joint possession and when they exer- 
cised their option to retain that is to say, 
to keep im possession ‘or ‘to continue to 


were. do- 


have ~ hagas . they 
Pal) _has invited our 


ing so jointly. Mr. 


Nishakar v. Mahadeb (S. P. Mitra f.) 


of the West Bengal 


to decide ; 


vested in the State and the 


eE ` of enjoyment which Section 6 


l Te ne 


thé vesting not of ` 
of several interme-_ 


a certain limit. h: 


term of not less than 


[Prs. 2-11] Cal. 250 
attention to Form B in Schedule B te ‘the 


West Bengal Estates Acquisition pues 
1954. This is a form w is used b 
termediaries. peas of retainin iy 


under Section 6 of the West Beng Estates 
Acquisition Act. Mr..Pal wanted us to 
consider particularly Column 4 of Form B. 
Under this Column the intermediary has to 
state his share “in the interests written in 
Column 8 and the date of the document 
under which interests were acquired”. 

Counsel for the petitioners submits to us 
that when ‘co-s ers are. re 


aforesaid had erl 
in ° coloma 4 of Form B. Neither ori- 
document nor any aithenticated copy 
ereof were however produced before us. 
8. Learned Advocate for the peti- 
provid niggas kn ee ig aa 
es. ter ali t the interm 
tains land directly under the ‘State sub- 
fot te to such terms and conditions as may 
e prescribed. He then went on to Rule 4 
(2) of the West Bengal Estates Acquisition 
Rules, 1954 which, according to him, pres- 
cribes the terms and conditions of reten- 


an intermediary a the State 
under the provisions. of the West Ben 
Non-Agricultural Tenancy Act, 1949, 

9. We were then referred to Sec. 3 
Non-Agricultural Ten- 
ancy Act, 1949. selon 8 ® of the Act 
defines a ‘tenant’, means inter. 


this section a tenant holdin non-agricul- 
tural land is entitled ‘to i, erect. any 
aware including any structure 
) dig any tank and (c) nt: enfoy the 
owers, fruits and other products of, an 
fell and utilize or ane of the timber . 
of, any tree. Mr. P ee ae 
r = applied to ae tank which is the 
uted property in e suit, enjoyment 
in terms of the ‘Non-Agricultural 
Act is possible only if it is held that it 
oe the joint possession of all the co- 
Peas : 


10. It seems to us that the mannerl 
prescribes 
to non-agri cultural land simpliciter. 
ts given -by this Section have no 
oe ‘to the enjoyment of a bare 
"LL. Mr. Pal then took -to Seo- 
tion. 7 (2). ‘of the West Bengal Nor Akt 
cultural Tenancy Act. -- Under this sub-sec-. 
tion if the non-agricultural land comprised 
in any tenancy has been or is created after 


the. commencement of ‘i Transfer of Pro- - 


been held .for a 


Act, 1882 and has 
12 years without 


Tenancy ` 


any . 
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lease. in writing, the non-agricultural ten- 
ant would enjoy certain rights specified 
therein. Mr. Pal contends that if the co- 
sharers named above were non-agricultural 
tenants within the m g of Section 7 (2) 
to enjoy the pro- 

down in Sec. 6 


12.. -Mr. Pal then invited us to look 
into the provisions of Section 108 of the 
Transfer of Property Act and said that 
the rights and obligations of a lessor and 
lessee enumerated in that section could not 
be given effect to if the entries in the 
Khanda-Khatians herein were accepted as 
correct. The landi ; ed Mr. Pal, 
cannot lease out an undivided share in the 
roperty because he would be faced with 
difcaties in maling over posesion, ann 
if s te on canno e 

sand ok Blated by 


rights and obligations contem 
Section 108 cannot alsa be enforced. 
ent of Mr. Pal 


13. This : 
would have deserved consideration if the 
property had been non-agricultural land 
simpliciter but in the case we do not feel 
the necessity of expressing our views on 

question, The pro in this case 
fs a tank and there can be no question of 
enjoyment of a tank with portions separat- 
ed E each co-sharer. ; What kind of dif- 
culties would be created _ ‘Khanda- 
the nature we are dealing with 
in this revision case when the subject- 
matter is not a tank but a simple non-agri- 
cultural land does not call for our decision 
at the moment, 


14. Reliance was placed on behalf 


ustice 
Debendranath Sena a (1963) 67 Cal 
WN 848. At p: 850, the ed Judge has 
observed as follows: 

“By an amendment of the Estates Ac- 
quisition Act in 1956, subsequent to this 
purchase in 1953 the interest of the occu- 

raiyats was declared to be d 
‘he that of an intermediary. The result 
was that under Section 4 of the Esta 
Acquisition Act the interest of the inter- 
mediaries would vest in the State of West 
Bengal free from 
“ therefore, - the interest 
tenants under the then landlord would 
‘cease and the tenancy would cease. There- 
. fore, whatever interest, the ies Bad, be- 
tes = 
be extinguished and the 
original rights of the ‘parties would be 
gone. The interest of the petitioners by 
virtue of their purchase in 1953 (before the 
vesting) as ers- of the tenancy then 
existing would cease, but subsequent to 
such vesting and as a result of such vest- 
ing the persons, who are deemed to be in- 
- termediaries, would still be entitled to re- 
tain the land and if they retain the land, 
_ they would become tenants of a new ten- 
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angy under the State of West Bengal on 
su See ee See wey ee The 
terms have now been prescribed under the 
rules and under the mules if the land ig 
agricultural, they would retain the land 
under the State with the right of an occu- 
pancy raiyat. Hence, at the date of the 
application for pre-emption which was 
su ent to the date of vesting or at the 
date of the -transfer in question which was 
also subsequent to the vesting, the interest 
of all the co-sharers in th 


quisition Act and the rules 


the Original holding but became co-sharers 
oe a aw holding under the State of West 


15. Ordinarily, there can be no 
dispute, persons who were co-sharers be- 
fore the date of vesting would become co- 
sharers in the new tenancy under State of 


West Bengal. M a ihe peculiar faca cae 
our case the position is diferent. Here we 


find that when the new tenancy was creat- 
ed it was not a tenancy between the State 
of West Bengal on the one hand and the 
co-sharers on the other. On the contrary 
several new tenancies came into existence 
between the State of West Bengal as the 


landlord and thé previous co-sharers as thel, 


tenants. The original Khatian was Khatian 
No. 74 which ceased to exist and in its 
place and stead five Khatians 


Nos. 385; 887, 890, 417 and 424. The 
rents payable under each of these separate 
Khatians have been fixed and the shares 


that each of the Khatian holders would 


enjoy have also been separately fixed. 


16. On -these facts we have to 
consider the visions of sub-sec. (2) of 
Section 6 of the West Bengal Estate Acqui- 
sition Act 1958 which mms thus: “An interme- 

i who is entitled to retain possession of 
any land under sub-section (1), shall be 
deemed to hold such land directly under 


the State from the date of vesting as a 
tenant, subject to such terms and conditions 
as may be prescribed and subject to: pay- 
ment of such rent as may be -determined 
under the provisions of this Act and as en- 
tered in the record-of-rights finally publish- 
ed under Chapter V..........5.” 


For our purposes, therefore, the 


17. È 
finally published > record-of-rights is the 


only relevant document. - This record indi- 
cates the splitting up of tenancies and se- 
paration of the interests of the tenants. The 
present petitioners do not appear to be co- 
sharers under the Khatians in respect 
whereof this application arises. k 
18. It is relevant to refer in this 
connection the judgment of Mr. Justice 
Bijayesh Mukherji in Chakradhar Ghosh 


ALR 





out thereof is to bring back latifundia to 
destroy which the Estates Acquisition Act 
is there all these years. erefore, the 
learned Judge has held that, no case for 
pre upties under Section 24 of the West 

engal Non-Agricultural Tenancy Act can 


lie, when the sole recorded tenant in a 
da-Khatian, necessarily with no co- 
sharer, sells his land. 


e are in agreement with this 
ly this principle to the 





seperation of tenancies as reflected by the 
da-Khatians. The cul 





AIR 1972 CALCUTTA 261 (V 59 C 48) 
B. C. MITRA AND AJAY K. BASU,. JJ. 

Prem Nath Mayer, Appellant v. Regis- 
Gar of Trade Marks and another, Respon- 
ents. 


A No. 191 of 1968, Matter 
No. 682 of 1968, D/- 28-1-1972. 

(A) Trade and Merchandise Marks Act 
(1958), S. 11 — Registration of trade mark 
— Proposed mark not likely to deceive or 
pou Ones to prove lies on appli- 
cani 


The burden of provin 
mark which a person sought to register 
was not likely to deceive or cause confu- 
sion was upon the applicant. The rules 
under the Act do not enjoin a shifting of 
the onus from the applicant to the oppo- 
CP/CP/B587 /72/BNP 


~% 


Prem Nath v. 


case ore us, we find that 


‘in deciding a question of 


that the trade 


Registrar, Trade Marks 
nent at stage of the ceedings. . 

g Paas 7 and O) 

Failure to discharge the onus debars 


the claim of applicant to registration of his 
mark under Section 11 (a). (Para 16), 


) Trade and Merchandise Marks 
Act (1958), S. 12 — Prohibition of regi 
tration of idexitical or deceptively 
trade marks, 


A question of confusion or deception 
cannot decided by comparing the two 
marks oi keeping them side by side and 
noting the similarities and differences be- 
tween the two marks. 
to be decided b 


jon w. 


any ce in 
if the new mark proposed to be registered 
would create oaa “or would a to 
deception. The question of deceptive simi- 
kity of the two marks has to be answered ~ 
by looking at the two marks, and then de- 
ciding if the association of ideas that would 
be formed in the mind would deceive or 
confuse, not when two objects bearing the 
two different marks are produced_before 
a purchaser, but when one object bearing 
the new mark proposed to be re d is 
produced before him. This is the correct’ 
and only method of approach to be applied 
ion an 
deception: (Para 22) 

Thus where an application for registra- 
tion of a trade mark consisting of a label 
containing the image of a Goddess seated 
on a lion and words “Ma Dur 
Brand” in respect of agricultural imple- 
ments specially for Chaff cutter blades was 
filed and it was opposed, by a prior user 
of a registered trade mark in respect of 
identical goods. 

d, Pat the eae feature in the 
registered trade mark of the opposing party 
was the’ device of a Lion and the idea - 


that is conveyed to a ective purchaser 
is the symbol of the Lion. It is the ‘con- 
cept or idea of a Lion carried in 


his mind an average purchaser of ordi- 
nary fincas The use of the same 
ser of a Si ae appre ee 
mark propos: to registered, wo un- 
doubtedly lead to confusion in the mind of 
a purchaser, Case law discussed. , 

(Para 21) 


l (C) Trade and Merchandise Marks Act 
(1958), S. 109 (5) — Appeal under — 
Questions of facts can be gone into. 


High Court in dealing with the appeal 
under Section 109 (5) the Act is not a 
Court of second appeal under Section 100 


“ consideration the evidence tendered 


. half of the parties. 


N 


x mdad M 
. a920) AIR. 1929 PC 286 (V 16 
` 56 Ind App 388, 


in, 
(1954) 71 R. 


(1882) 7 Me ia = . 
- Johnston and Co. v. Orr. Ewing and - 
Co. . g - ` 20 


262 Cal. [Prs. 1-3] Prem Nath v. Registrar, Trade Marks (B. C. Mitra JJ 


óf the Code of Civil Procedure, and for 
i into questions of 


High Court to determine questions of ' de- 


l ception, confusion and deceptive similarity, 


and that can only be done by taking into 
on be- 
(Para 33) 


Cases Referred: Chronological Paras 
(1965) AIR 1965 Cal 417 (V 52) = 


69 Cal WN 947, Singer Manafar 
‘turing Co. v. Registrar of Trade 


Marks. 
(1963) AIR 1968 SC 449 50) = 
. 1968-2 SCR ae pages ara Phar- 


(1958) ATR 1088 Bon s8 (V 


45) = 
59 po Bor LR 548, Ciba Ltd. v. M. 
150, pare core 


Works. rede s ication 
(se al AIR 1958 SC 357 40) = 
1953 SCR 1028, Nation Sewing 


Thread Co. Ltd. v. James Chadwick 
Ltd. 7, 


‘and Bros 
11951) AIR 1951 Bom 147 (V 88) = 


Bom LR 556, James Chadwick 


; md Bros. v. National Sewing Thread 
Ltd. 7, 21, 80 
aoe AR bag PC 19 (V 84). = 


P Dl App Sm. Bibhabati 
. Hemendra Narayan Roy 82 
assy 63 R. C. 97,'In- tho matter 


; a an Ap fication Éy Smith Mayden . a 


Co. 
(1940) AIR 1940 PC 86 (V. 2T) 
, Ind App 212, Thomas Bear and. 


mashankar’ 80 
AIR 1084 PC 112 (V 21) = 


61 Ind App 163, Secy. of State v. 
Devasthanam ` 


8. 


Tobacco Go Ltd. 
(1932) AIR "1932 PC 28 (V 19) = 
2 gua App a Jogesh Chandra Roy 


inapo ambi 
aed Co. Lid. v. State "$0 
(1924) 41--R.P.C. “08% th the Matter of 
= application by Wiliam Henry 
(0800) "Is AC 252 = 63 LT@, - 
‘James Crossley Eno, v. William 


95 


George Dunn 
Ma 1 Ch D- 278 = 58 me Ch 
kiad The Australian Wine Im- 
Ltd. 25 
ob ai ch D: 489, Re: Dunn's © 


Trade 
46 LT 216, R. 


rao 
` 


95 as the Act). 


ALB 
(1880) 18 Ch D 434 = 42 LT 67, Orr 


Ewing and Co. v. R, Johnston and 
si 10, 19, 20 


L: P. Mukherjeè with D. P. Mukherji, 
for Appellant; A. C. Roy with Amal Kumar 
Roy, for ‘Respondents. 


B. C. MITRA, J.:— On April 28, 1960 
the second. respondent filed an application 
for re tion, in Part A of e Regi 
ter, of a trade mark consisting of a label 
containing the ima in of a dess seat- 
a i a Lon a words: “Ma. Dirga 

ran m elass Vas “Tih repot. OF ag 
cultural implements sperely for chaffcut- 
ter blades”. The application - was- there- 
Te ene eee cae 
e application for m was Oppos- 
ed by the appellant, and the. opposition 
was based on the provisions in Sechons 11 
and 12 (1) of the Trade ad Merchandise 
Marks Act, 1958, (hereinafter referred to 
The appellants. in their op- 
position claimed that they were the prior 
users of a trade mark, which was duly re- 
pemg E under the provisions of the A 
eing trade a o. 12801 - 
lass in 
“Chaftectter B Blades an 
stance of the appellant's : a in the 


to’ the registration of “Ma Durga 


opposition 
. Brand” with the device mentioned above, 


was that the mark proposed to be 


hie ete resembled the registered trade mark - 


appellant and such resemblance. 
si tend 


to oun „and deception. ’ 
This part eee 0 positi is based on 
Section 2. (1) of Act which runs as 
follows: 


“Save as re in sub-section (2) 


. no trade mark shall be registered in res- 


pect-of any goods ‘or description of goods 
_ which is identical with or eptively simi- 
lar to a trade mark. which i; dy regis- 


tered in the name of a different proprietor 
in respect, of the same goods or. description 
of goods.” 
The second branch of the opposition is 
founded on Section 11 (a) of the Act which 
is as follows: ; - 
“A Mark—. 
(a) the use of which would be likely 


to ae or ao co on, 


xx 
shall cnet be registered as. a trade 
art 


an aiar dated November 7, l 
1064 “the Pipay. Lab of Trade Marks 
dismissed the appellant’s ition, Being 
aggrieved by the Deputy Registrar cite ‘order 
the appellant preferred an a to this 
Court under Section 109 of the ays This 
a dismiss a judgment and 


= tee Te Spe 


8. The foundation and basis of 
the bar imposed by Section 11 in the Aot 
against registration of certain marks, 
the acquisition of a reputation by aie 
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users of similar marks, to such an extent 
that the registration of. the mark of the 
applicant would be likely to deceive or 
cause confusion. In other words, if the 
Registrar is satisfied that a mark proposed 
to be registered. would deceive or confuse 
a buyer in the market, use there -are 

marks in use by ons who 
have acquired a reputation with regard to 
such marks, the Registrar would decline to 
register the mark. 

4, The first question that arises is 
on whom does the onus lie to prove that 
the use of the mark would not: deceive or 
cause co Does the onus lie upon 
the applicant who has made the proposal 
for registration of the mark? Or does it 
lie upon the party who has given notice of 
opposition to the registration of -the mark? 

e provisions in Section 11 of the Act 
are pari materia with Section 11 of the 
English Trade Marks Act, 1938, which is 
as follows:-—— : . 


“11.—It shall not be lawful to regis- 
ter as a trade mark or part of a trade 
mark in matter the use of which would, 
by reason of its being likely to deceive or 
cause ion or otherwise, be disentitl- 
rotection in a Court of Justice, or 
would contrary to law or morality or 
any scandalous design.” 


5. The English Courts have held 
that the. onus of proving that the use 
a mark would not deceive or cause con- 
fusion lies on the applicant.. In Kerly’s 
9th Ed. P. 448 the law is stated to be as 
follows: “In such. cases the onus is on 
the applicant to satisfy the Registrar that 
the Trade Mark applied for, is not reason- 
ably likely to deceive or cause confusion, 
so that refusal to register does not involve 
the conclusion that the resemblance is such 
that either an infringement 
assing-off would succeed. 
ese observations .in the text 
also on several decisions of the English 
also of the Courts a pie p 
r.. ; 


applicant to prove i 
his mark would not lead to deception or 
confusion. In appar of this contention 
reliance was pla by Counsel for the ap- 
pellant on a decision of the Su e Court 
Amritdhara Pharmacy v. Satya Deo Gupta, 
ATR 1963 SC 449. In that case an appli- 
cation was made for registration of a trade 
name of a medici tion known ag 
“Lakshmandhara”, The 

that the mark known by 
distinctive to the article, and that there 
was turnover of a large sum of money. 


Opposition was filed by a company known 
as Amritdhara Pharma 
tended by 


cy Ltd. It was con- 
the oppona that the word 

“Amritdhara” was alrea 

trade name for medioan 


registered as a 
preparation which 
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. question of 
was held -in paragraph . 9 of the npo 
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‘Amritdhare” and “Lakshman 
dhara” were distinctively different, and no 
one could off one for the other. The 
Registrar allowed the registration of the 
applicant’s name but for the State of 
Uttar Pradesh 7 Appeals were prefer- 
red i the decision of the Registrar. 
The Allahabad High Court held that there 
was no possibility of ision and decep- 
tion, and there was no justification for re- 
fusal to regi the trade mark “Laksh- 
mandhara” for the whole of India. Against 
this decision, an was taken to the 
Supreme Court. ealng with the ques- 
tion of onus, the Supreme Court held in 
paragraph 7 of the Report that on an ap- 
plication to register, the Registrar or an 
opponent might object that the trade mark 
was not registrable and in such cases, the 
onus was on the applicant to satisfy the 
Registrar that the fate mark applied for, 
was not likely to deceive or cause 
sion. It was also held that where it was 
thought that there was doubt as to whe- 
ther deception was likely, the application 
should be rejected. ealing with the 
tion and resemblance it ` 
“we agree that the use of the word ‘Dhara’ 
which literally means ‘current or stream’ is 
not by itself decisive of the matter. What 
we have to consider here is the overall 
similarity. of the composite words havin 
regard to the circumstances that the go 
bearing the two.names are medicinal 
parations of the same description. Wo 
are-aware that the admission of a mark ig 
not to be refused, because unusually stupid 
pronl “fools or idiots”, may be decatved: 

critical comparison ` of the two names 
may disclose some points of difference but 
of average `intelli- 


an un purchaser 
`- gence and impertort recollection would be 
by the 


eceived overall similarity of the 
two names having re to the nature of 
the medicine he is looking for with a some- 
what vague recollection that he had pur- 
chased a similar medicine on a previous 
occasion with a similar name. The trade 
mark is the whole thin — the whole 
word is to be considered.” I shall deal 
with the question of deception or confu- 
sion later, but on the question of onus it 
seems to me that the view of the Supreme 
Court was that the onus of proof that re- 
gistration would not lead to deception or 
pai ee was on the applicant for regis- 


6. Let us now test the contention 
that the onus lies on the opponent and 
not on the applicant. Supposing in a case 
there is no opposition at all either from 
the owner of a registered mark or from 
the user of a similar mark which is not re- 

red. In such a case, when considering 

e application what -is the Registrar to 
do? The requirement of Section Il of the 
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pve Gert tie a propia! tte es. 
i i - to eceive or 


confuse, he has to be that 
would not be the. result if the mark is re- 
i In such a case the applicant must 


k Diapers to be 

- registered, would not lead to deception or 
confusion among buyers. Sapos again 
the Registrar does not raise any objection 
on his own, even then,:the mandatory pro- 
visions of Section 11 prohibits the Regis- 
trar from istering a mark, the use of 
which would be likely to deceive or cause 
confusion. The Registrar has to be satis- 
fied on these two points, and such satisfac- 


tion can be obtained only when the appli- 
cant proves by such evidence as he can 
tender, that tion or ion would 


not be the result of marketing the ponds 
with the proposed registered mark. ok- 
ed at either: way it seems to us the onus, 


so far as Section 11 (a) is concerned is 


upon the applicant for registration. 


7. The question of onus also came 
up for consideration before a Division 
Bench of the Bombay High Court in James 
Chadwick & Bros. v., The National Sewing 
Thread Co. Ltd., ATR 1951 Bom 147. In 
that case an application was made for re- 
gistration of a mark in connection with 
cotton seig tires ‘Opposition was fil- 
ed and the Registrar came to the conclu- 
t as the mark sought to be regis- 
tered was likely to deceive and cause con- 
fusion, registration was refused. An ap- 

was preferred to the High Court and 

e trial Court came to the conclusion that 
the mark ought to be registered. From this 
decision an app was preferred 
Division Bench. Dealing with Section 10 
of the Trade Marks Act, 1940, which cor- 
responds to Section 11 of the Act with 
which we are concerned, the Division Bench 
held that the burden of proving that the 
trade mark sought to be registered was 
not likely to decetve or cause confusion, 
‘was upon the applicant and it was for him 
to satisfy the Registrar that his trade mark 
did not fall within the provistons of Sec- 
. Hon 8 or 10 and therefore it should be 
registered, This decision went up in an 
appeal to the -Supreme Court. The. deci- 
on of the Supreme Court is in AIR 1953 
SC 357. The Supreme Court upheld the 
decision of the Division Bench of the Bom- 
bay High Court and in dealing with the 

estion of onus, held in paragraph 22 of 

e Report that the burden of proving that 
the trade mark which.a person sought to 

gister was not likely to deceive or cause 
confusion was upon the applicant. The 
English decisions also adhere to the view 
that in an ai olaan for registration of a 
new mark, onus is on the applicant to 


to .the- 


ALR 


not likel 
Reliance was Maced by Mr. Mulieres on 
ar an Application by Smith 


8. This trial Court, however, came 
to the conclusion that the provisions in the 
Trade and Merchandise Marks Act, .1958 
and. the Rules thereunder, show that the 
onus shifts from one person to the other. 
We have carefully considered the relevant 
Rules, and we i 
the Rules under the Engli 


Act. We find 


that the Rules under the Indian Act are . 


substantially the same as those under the 
English Act. In the view of - the trial 
Court although Rules zi to 43 dieat 
t the preliminary onus lies upon the a 
plican’ Rules 51 to 55 indicate that the 
onus shifts to the opposer ‘to support his 
ds of opposition evidence. 
ules 51, 52, 58, 54-and 55 of the Indian 


app 

the English Rules and came to the con- 
clusion that it was for the applicant to 
prove that there would be no deception or 
confusion if a trade mark was registered. 

. 9. Tamia ao (e Roles PL oe 
of the Indian Rules, let us see if there is 
any indication of shifting of onus from 
applicant to the opposer. Rule 51 deals 
with notice of opposition and es 
what is to be feplidos! in such notice, 
Rule 52 deals with counter statement re- 
quired (2) of the Act. 
Rule 53 


by way of Affidavit as he may desire to 
adduce in support of his opposition. R. 54 


opponent 
desire to adduce any evidence, the appli- 
cant shall leave with the . Registrar such 
evidence by Affidavit as he desires to ad- 
duce in ort of his application. R. 55 
deals with the evidence in reply by the op- 
ponent and says that within a month of 
receipt by the opponent of copies of the 
applicants affidavit, the opponent may 
ave with the Registrar ence by affi- 
davit-in-reply. These are the relevant 
Rules which were considered by the Trial 
Court and which are to be considered 
us in determining if there is any indication 
that the onus shifts from the applicant to 


ve com win. 
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onent at thing stage. 
Be SPP see nothing ‘therein to fostify the 
conclusion that 
the cont to the opponent at any bees On 
contrary, the indication in Rule 54 is 
clear, that the onus lies upon the applicant 
pecus Mal mile ny that even if the 
nent does not 
ce evidence in 
the me arot has to art within two a 
receipt of copies of the affidavits 
-in support of the opposition, such evidence 
by ale A affidavits. as he desires to ad- 


support of his tion. This 
Goce in my view, makes it clear that even 
if the opponent is unable or unwilling to ad- 


duce any evidence by Affidavit in support 
of his opposition, the applicant must file 
his evidence by Affidavit in rt of the 
pplication. The Rules th do not 
enjoin a shifting of the onus from the a ie 
pheant jo to the opponent at any stage o£ 


Ss 


onus 
at rest by the Supreme 
two decisions mentioned 


the onus lies 

ponent and that it shifts from the 
cant to the opponent at any stage of the 
proceedings. 


- 10. There is one other decision on 
. the question of onus to be referred to bee 
I proceed to er the evidence 
R. Johnston & Co., peal 880) 1h ing R 
D 484. That was an action to restrain 
the defendants from imitating the plaintiffs 
shat mark, red plaintiffs were merchants 
ing chiefly in eing and exporting 
yarn aad other ‘fa ics to various coum- 
tries. Besides selling goods to merchants 
Ta pored goods to their own agents im 
Amongst other marks the notable 
r on the wrapper of the yarn exported 
olden Crown on each sne of muih 
ka pe den Sepir with its turned 
away from the Crown. The S 
were also general merchants. and exported 
to India Turkey red yarn. They used a 
ticket on the outside wrapper of the y garo af 
on which lage a in ed the fi 
the Goddess eee 
on which te gue of fer an a shied 
oak w. e figure anapatty wag 
There were also two golden ele- 
ae and a golden banner. e two ele- 
phants were p on each side of Gana- 
tty with eir heads turned towardg 
Banapatty. Th The plaintiffs had- applied for 
registration of their two-elephants ticket 


- but their application ra refused. The 
evidence showed that the plaintiffs _ yarn 


e apa ‘ 
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had become known in the B market 
as “The Hathi”. The ence show- 


ed that the defendants’ ticket would not 
deceive the cries in Bombay who 


purchased plaintiffs’ , in the 
bial “Court held that the defen mts had 
larap part of the plaintiffs’ mark 
ag ths. twa" el ts at the top corners of 
the plaintiffs ticket were repeated in the 
top corner of the defendants’ ticket. On 
the question of onus it was held that it 
was the defendants to prove that their 
ticket would not deceive purchasers into 
the belief that their goods were the goods 
of the plaintiffs. It was filer ho that 
in a case where a party had taken a subs- 
tantial of ipta man’s tickets or 
marks, 5 meen bun te proye 
dist there, ‘would -d no deception. 
gppeel was "taken 0 the Court of Appeal 
from this judgment. The Court of alin 
affirmed the Peden of Fry J. D 
with the question of onus, Cotton 
observed ka P. 468 of the report: “Whe? 
the addition to the ticket is shown to be 
eek as talta eg vet then a 
burden is: thrown u them of satisfac- 
torily explaining aie and why Bf made 
the par declan aaduan. That, I think, is 


pot on ie, ti of is 
not on plainti to make out his case, 
but that where the defendants do use under 


ous circumstances, a ticket which of 
i s calediatod to deceive, then the 

T of roat de howa apin them to displace 
that prima fac ence against them 
and to show that in fact they were innocent 
n Son that which is not innocent, use 
as oo ee © Te sth Spates 
on at greater len in dealing 

with the similarity . 


question of d 
under Seca 12 (1) of “pare 
1l. I shall now proceed to consi- 
der the evidence produ by the soon’ 


respondent in support of his application for 
registration to see if he nae ds 
onus w. 


the ent containing the 

of Bill No. 224/16 of January 25, 1960. 
Keeping in mind the- fact box the applica- 
tion was made on April - 1960, it 
should be seen that this Bill ae the onl 
evidence of sale of the respondent's 

and the Registrar came to th 


with the Registrar but exceptin 
Bae, tieitioiedubwe all of there eke to 
a period subsequent to the application for 


registration. - 
In addition to the Bills which - 


tion, he relied on sev Adasia to 
which I will now refer. The first of these 
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is an affidavit of Pheann Prashad dated 
December 1, 1962. He is the proprietor 
of a firm of Commission Agents. He says 
in paragraph 3 of the affidavit that chaff- 
` cutter blades ‘manufactured by the second 

mdent were handled by his firm from 
1959. He does not say how many chaff- 
cutter blades his firm ‘handled and on 
what dates. In paragraph 4 he says that 
chaff-cutter blades, bearing the mark “Ma 


Durga Brand” arë very popular, and in. 


graph 5 he says t customers ask 
fee these blades by that name. He is 


significan silent about: the names. and 
number of customers who had asked for 


_ these blades by that name. In paragraph’ 


6 he says that be received no report of 
confusion amon customers, between -the 


blades bearing the two different marks. 


13. The next affidavit is that of 
Kanhayalal Gupta dated December 8, 1962. 
He is a trader deans in hardware goods 
and had i the firm of the 


ing the. mark a Durga Brand” are 
pular in the market, and customers pre- 
Per the goods, known as “Ma Dorga Brand 
Chaff-cutters.” In paragraph 6 he says 
that he had not received from his custo- 
_ mers any report of confusion between the 
. goods of the’ appellant. and the second res- 
pondent. Here again the deponent 
not say that he dealt with the goods 
of -the appellant. (For that reason 
he is hardly competent’ to give any views 


on confusion among hasers of chaff- 
cutter blades, leponent again says 
nothing about the num of blades of 
the second respondent’ that he has dealt 


14, The third ,affidavit is by Brif 
Krishna Das dated December 6, 1962. He 
is the agent of a concern which deals in 
chaff-cutter blades in |Bhagalpur. He says 

- that blades bearing the mark. “Ma Durga 
Brand”, manufactured the second res- 
pongen were sold 

lades are ) 
He says nothing -about the 
blades of the second respondent that he 
sold, ae the dates when such sales took 
e 


í 15. _ The probative value of the 
three affidavits is altogethér insignificant. 


does 


None of the damet said that he had 
ever seen the es` manufactured by the 
a ant and bearing the trade mark ~ 


in course of their trade they have 
with these blades or have even heard 


or seen such blades. The evidence in ‘the 


affidavits, such as they’ are is.in my view 
altogether useless for the purpose of esta- 
blish n g that the. use of the mark “Ma 
Durga Brna, would not lead to confusion, 
or deception. : 


16. In 
pondent has “who 
onus that the re 
mark would: not 
fusion as contemplated by S. 11 (a) of tha 
Act. The onus of proving that there 
would be no deception or confusion if his 
mark was ‘registered, was on the second 
respondent and on him alone. A 
view, he has failed to discharge that onus 
and such failure debarg his claim to regis- 
tration of his mark under S. 11 (a) of the 
Act. ae cacai ot we been, 
enough to dispose is appeal but we 
shall now proceed. to consider the question 
of ‘deceptive similarity between the- two 
marks so as to attract the provisions of 
S. 12 (1) of the - Act. 7 


which is 
lant’s trade- mar 


from time to. time, is, still continuin 
is in force. It is in this background that 
the eon of deception has to be exa- 
mined.’ The first thing to be borne ta 
mind in considering this question, is the 
mis 


what he wanted, namel 
the ellan’s man 4 
sion o 


a CoO: - 
the two marks, emphasis on the 


difference between the two, emphasis ` on` 


the lack of si , emphasis on the dif- 
ference in the combination of words which 
describe the and a vi compari- 
= ad two marks, = no n our 
ew, the proper approac in deci 2 
ion such this. The matter to obs 


question as ; 
looked into is the impact on the mind of 
the purchaser, when he is offered a chaff- 


cutter bearing the second respondent’s 
mark with ike image of-a lon and a Cod 
dess seated upom it and the words “Me 
Durga: Brand” written thereunder. 

18. 


for the appellant. contended that it was 


Mr. I. P. Mukherjee, counsel — 


F. 


w 
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for the Court to decide the question of 
fade He gees thar ths ecard 
marks. e argu at the ers 
chaff-cutters are not educated ons who 
could notice the difference etween the 
” and ga 
go by the mark as it 
cutter. The impres- 
that such a pereon would get, counsel 
contended, was that he was _ getting a 
chaff-cutter bearing the mark of a lion, 
and that was all he wanted. In gk 
of this contention reliance was- placed by 
counsel for the appellant on a number of 
decisions which I now proceed to discuss. 


19. ° The first of the decisions on 


tion. In the trial Court Fry, J. 
discussing the question of deception, that 
the matter to be looked into was whether 
one of the parties had taken a material 
and substantial .part of the other party's 
mark, In that case, it is to be remember- 


ed, the defendant’s mark had two ele 
phants, with the. image of Ganapatty 
printed in gold in between the two ele- 
phants. The plaintiff had also two ele- 


hants in his mark but instead of the 
Tnage of the Ganapatty, the plaintiff had 
a Crown between the two elephants. In 
these facts Fry, J. held, that upon looking 
at the two marks a large part of the plain- 
tiffs mark which impressed: the eye had 
been taken by the defendant, and that this 
mark of two-elephants was a significant 
mark and further that the image of Gana- 
pary instead of a crown in the defendants’ 
m made no difference. In that case 
also it is to be noticed, there was signifi- 
cant difference; as in the one case there 
was a Crown, and in the other the image 
of the God Gana ; the plaintifs mark 
had no “Howdahs” on the back of the ele- 
phants while the defendant? mark had 
them, and further that the trunks in the 
two marks were turned in different direc- 
tions. It was held that it was the mark 
of the elephant which impressed the eye 
with a considerable amount of similarity. 
This decision went up in an. appeal and 
the Court of Appeal affirmed the judgment 
of Fry, J. affirming the judg- 
ment the observations of James L. f 
at P. 453 of the rt are. significant: 
“Now, what would have been the 
motive which can suggested to-a man 
of the world by a man of the world. of 
the defendants in doing that, but to do 
something which’ was likely to be mistaken 
for the vt intiffs goods, which would be 
accepted by the customers of the man who 
had been in the habit of selling them as 
being a continuation of the same goods 
which he had been in the habit of s 

plying to them? It is not necessary for 
this case to decide that a man actually 
intended to tell a lie, or that a lie has 


only . 
` question of modification of -a trade mark 


t 
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been told. It is sufficient in the langua 
of Lord Kingsdown, that a man who wil. 
fully used a part of the trade mark of his - 
neighbour, that part so used being by the 
user of it, calculated ‘to enable his goods 
to be passed off for the goods of his neigh- 
bour. I am of opinion, independently of - 
the mass of evidence which has been given 
in ort of that probability, that it was 
probable and probable almost to a cer- 
tainty that the new ticket of the defen- 
dent pone tend to penable anybody- so 
min represent those goods as bein 
the ds of the same character,. net 
ing the same manufacturer, as 'the 
goods which have been formerly ted 
with confidence under e mark which 
s ods.” 


ers 
Elephants” yarn 
would not be misled when the parcel was 
produced to them having this ticket with 
the two elephants at the end of it. We 
must, in dealing wi questions of this 
kind, not look for minute difference, or 
even that which appear when one hearin 
the case argued auey with a min 
directed -to the parti difference, in 
some respect a substantial difference, but 
we must see what would be the 
upon -the peta of oo me 
uyers. gain, at P. of: ort 
it was observed: “Therefore, if we sae 
; to give a judgment upon it, al- 


A of getting for 
themselves by the’ ticket the credit which 
the plaintiffs had acquired in the market.” 


„© 20. | The. decision of the Court of 
Appeal in Orr Ewing and Co.’s case, (1880 
13 Ch D 484 (supra) went up in appea 
to the House of Lords and the decision of 
the latter is reported in (1882) 7 AC 219. ` 
The House. of Lords affirmed the decision 
of the. Court of Appeal and held that no 
trader had a ‘right to use a trade mark so 
nearly resembling that: of another trader 
as to be caleniated to aga incautious 

asers. e important observation of 
ord Selborne, L. C., dealing with the 


to. avoid confusion, may ` be noticed. It 
was held that the variations made in ` the 
infringing trade mark might not unreason- 
ably be supposed to have been made by 
the owners of the trade mark themselves 
for reasons of their own. This dictum, 
in our view, is a very pertinent and signi- 
ficant one in deciding questions of confu- 


Sion and deception likely to. be caused to 


an unwary purchaser, - 
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estion I should 
decision of the 


21 


sie tgs 


mere representation of an eagle 
were sold 
under these two marks were known and 
asked for as “Eagley” or “Eagle”. The 
respondents ‘bad used the seals mark which 
they sought to Hana, in 1948 for about 
2 years and they had been selling their 
goods under that mark. respondent’s 
mark was the entation of a bird of 
prey and bore name “Peerless Quali 
Vulture Brand Reel sat cope A 
from the evidence that for the 2 years that 
the ondents used this they 

ed it “Fa e Brand” a Be e lo applying 


Sal a feel Bae ts aA S Brand”, 


ae wa the question of confusion, 


beanie of the two marks, 
Because Ot det the R had to come 
to a conclusion independently of any com- 
parison with any trade mark. 

It it should be no that the Court was 
the in S.: 8 of the 


considering ` 
Trade Maks Act, 1940, which corresponds 
to S. Il-of the Trade and Merchandise 
Act, 1958. oa was also held that what the 
Registrar had to decide was whether look- 
iat all tho. rane oE ee 
particular trade mark was 
deceive or to cause confusion. Proceeding 
further to deal with the question of con- 
fusion Chagla, C. ee ae what . was 


important was to was the 
png nine M or the esential feature of 
the trade mark already and 


what was the main feature a deie the 
trade mark and if it was found that the 
trade mark whose registration was sought, 
contained the same di 
tial feature or conveyed 
then the Registrar would be 
ene, A ronchon that a 
mark -ought not to registered. e 
question of ‘confusion among purchasers it 
as held at Pp. 152-153 rf Phe Report: 
eal question is as to how a 

er, who ie be looked u as an ave- 
of ordinary intelligence, would 





feature of the trade mark. The question 
would be, what would he normally retain 
in his mind after looking at the trade 
_}markP What -would be the salient feature 
of the trade mark which in’ future would 


trade mark, what’ as-. 


A.L R. 
lead him to associate the particular go 


sa to a E er is the 
T of the Lion. It is the concept 

: aAa canned rene mind. 
y an average er of o 
Hgence. e use of the same mar 
Do, in eas respondent's tride m 


ark 
fet woul a andoabtedly 
d to confusion in the mind of a 


The Division Bench of the 
Bombay: High Court thereafter proceeded 
consider the evidence in order to find 
me he registration of the mark of the 
Tender! a thet a case would lead to con- 
ion. found that it was on re- 
cord that tthe ods sold inde the trade 
-known and commonly ask- 
mare rae as as. “Eagley” or “Eagle”, The Divi- 
sion Bench, upon examination of the evi- 
aegis disagreed with the conclusion of 
the trial Court, which came to the conclu- 
sion thet the points of difference were so 
numerous, and the points of similarity so 
few, that there was no such resemb 
as was likely to cause confusion. se 
C. J. held what thp are F a duals 
to do was not to k 
himself 


what was the distin g _ or essential 
feature of the a ťs trade mark, and 
then looking at respondent’s trade 
mark decide for himself whether there 
was any resemblance in the trade mark 
of the ondent to that distinguishing or 
essential feature. The conclusion of the 
trial, Court based on the evidence that the. 
Bird appearing in the respondsnt’s trade 
mark was erent in its posture, in its 
ise and he sition of ie ree aag Fs 
e ihe its aac om that o Ə 
appellants also criticized and reject- 
[aad fine held ~ that in a case 
where only one party sold a class of goods 
under a particular trade name, instead of 
several parties dealing in the same class 
of goods under marks -any attempt 
to sell the goods under a trade mark which 
fix in the mind of the purchaser the. asso- 
justified of a parti m gi would not ts 
e respec ya wi © 

views of the Division Bench of the Bom- 
bay High Court and also the obseravtions 
relating to the question of confusion aris- 
ing out of similar trade marks. A question 
of confusion or re in our view, 


cannot be decided the two 
sige by side and 


marks by keeping ele 
noting the tles d differences be- 
ee the two marks, Such a question is 


to be decided by the Court itself by the 
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pression, what association of ideas and 

hat significant feature aser 

an object bearing the re trade mark 
n , 







scrutiny 
the two marks is hardly likely to be 
of any assistance in coming to a conclusion 
if the new mark to be registered 


deceive or not when two objects 
bearing the two different marks are pro- 
duced before a $ when one 
object bearing the new mark mopa to 
be registered is ore 

oath ao uk ş i a i de 
metho to be app e- 
elding a question of confusion and decep- 


23. The decision of the Division 
Bench of the Bombay High Court, men- 
tioned above, went up in an appeal tọ 
the Supreme Court and was uphe and 
a ed. The decision of the Supreme 

urt ig reported in AIR 1953 
857. In dealing with. the 
duty of the Court 


in deciding Fi gr of confusion, it was. 


in agri 
dar Gay enor Seamed eo 
sion, t duty is not di = 
ing at the result by merely comparing it 
with the trade mark which is already regis- 
tered and whose proprietor is offering o 
osition to the registration of the mark. 
The real question to decide in such cases 
is to see as to how a purchaser who must 
be looked upon as an average man of ordi- 
nary intelligence, would react to a parti- 
cular trade mark, what association he 
would form by looking at the trade mark, 
and in what respect he would connect the 
trade mark with the goods which he would 
‘be purchasing.” Similar observations were 
also made. by a Division Bench ` the 
Bombay High Court in Ciba Ltd. v. M. 
Ramalingam, AIR 1958 Bom 56. In that 
case it was again held that it was not for 
a witness to tell the Court whether there 
was likelihood of deception and that the 
Court could not abdicate its function which 
was to decide, on looking at the two trade 
marks. and in considerin 
resembled each other an 
was likelihood of deception. It was 
ther held that if thé resemblance between 
two marks was clear, it was the duty of 
the Court to remove from registration the 
mark which was likely to cause deception. 
In our view, it is for the Cort 


24, 
to decide upon looking at the two marks, 


whether the second respondent’s mark is 
likey to deceive a purchaser , of avera; 
intelligence. It is to be bome in mind, 
that ‘such a er is not likely to have 
s mark before him, when he is 
a chaff-cutter bearing the = 
dent’s mark. of a Lion with a Goddess 
seated upon it. It is true that phoneti- 
the words written under the appel- 
lant’s mark and those written under the 
respondent’s mark are ya gee different, 
But in judging 6 oe deception and 
confusion, it should not be overlooked that 
a purchaser of goods, such as this may 
not n be a literate person, able 
to read and write. In al probability he 
would go by the marks as they appear 
on the merchan We have the 


appear on the two -cutters manufac- 
tured the parties. These two chaf- 
cutters were produced ore this- Court 


appellate Court felt and we, think ri 
e 
be decid 


tly, 
not 


prin e Paper Book. 
was made by a Bench of which I was a 
member and the order was made because 
it was felt that in deciding the question 
of confusion and deception, in an applica- 
tion for registration of a trade mark, the 
best evidence would be -the m em- 
selves as they a on the merchan- 
dise of the registered proprietor and also 
on that of the applicant for registration. - 


Counsel for the Mant next 
a Tke: Dunn’s 


ecision 

aise) 4] r 2 439, In 
e respondent app to regis- ` 
ter the words “Dunn’s Fruit Salt Baking 
Powder” as a trade mark for Baking Pow- 
der: The appellant, who had for many 
years used the words “Fruit Salt” as his 
trade mark for use in producing an. effer- 
vescing drink, 0 ed the application, 
Kay, J., in the tial d Court, held that al- 
though the appellant had no memedly a 
the = of e vo Pruit aT which 
were descriptive only, and not deceptive, 
yet under the circumstances they were cal- 
culated to deceive the public within 

meaning of S. 78 of the Patents, Desi 

and Trade Marks Act, 1888, and that the 
trade mark ought not to be registered. 
reversed the decision 
of Kay J. on ground that the words 
“Fruit Salt” were proposed to be used by 
the respondent for a totally different arti- 
ele namely, Baking Powder which did not 
interfere with the appellant's trade. This 
decision went wHo an appeal to the 
House of Lords whose decision is reported 
in (1890) 15 AC 252. The majority of the 
House of reversed the decision of 
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the Court of Appeal and restored that of 
Kay, J., and in doing so, held that al- 
though the words “Fruit and Salt” were 
in common use in English language, and 
echnical 


be a suppos between 

two articles in the mind of many persons 
who would naturally assime that the Bak- 
ing Powder had been manufactured with 
the appellant Fruit Salt and such persons 
would purchase the Baking Powder in 
oa belief. Although this: decision did not 


with the question of a mark or design ` 


but a combination of common English 
words, yet it throws light on the conside- 
rations to be taken into’ account in dealing 

ith the question of confusion and decep- 
tion. The next case relied upon by coun- 
sel for the appellant was in Re: The Aus- 
tralian Wine Importers Ltd., (1889) 41 Ch 
D 278..In that case an opiate ee 
made for registration of a e mark and 
this was objected to on the ground of its 
similarity to a trade mark already on the 
register. The trade mark already register- 
pe was for Spirits and ‘it consisted of a 
tepresentation of a Golden Fleece with 
the words “Golden Fleece” adding in one 
ease the words “Old 
-` in another “Pure Old tch Whisky”. The 

‘applicant ‘wanted to register a mark, not 
for Spirits but for Wines and the propos- 
ed mark consisted. of a, Golden. Fleece and 
the words ‘Golden Fleece, Australian Cham- 
pagne, Sparkling Verdeillio”. It was held 

at Wines were of the same description 
of goods as Spirits, and the registration of 
‘the trade mark was prohibited by the Act, 
and also that even if there was no such 
similarity of the marks 
was such, as having regard to the similar- 
ity of Wines and Spirits, to be calculated 
to induce the public to believe the goods 
of the registered owner, to be of the: appli- 
eant and in such circumstances, the Court 
ought not to direct ,thé applicant’s mark to 
be registered. . In this. ease agai the 

trade mark consisted -partly oF a device 
=“ and a combination of words and though 
the combination of words 


prohibition, the 


was very dif- 


ferent, Bhi use of the similarity of ` 
the wo and the device, registration was 
refused. Reliance was next 


eounsel for the appellant on another deci- 
sion of the House of Lords in Yorkshire 
Copper Works Ltd.’s application, (1954) 
71 RPC 150, In that case-an application 


for registration was made for registering. 


the words “Yorkshire”, It was contend 
by the applicant that. the words “York- 


~ before the: House of Lo 


‘ship, its. own ‘individual 


amaica Rum” and. 





ALR 
shire” had lost its geographical signifi- 
cance and had Ta S istinctive of the 


applicanťs mark. The application was re- ' 
t was held that ' 


by the Registrar. 

the application was rightly refused. I do 
not think, this decision is of any assistance 
to the appellant as the pen question 
was whether a 

geographical name -can become a distinc- 
tve mark so as to make it eligible for 
registration. The next case relied on by 
counsel for the appellant was In the Mat- 
ter of an application by William - Henry 
Huxley, (1924) 41 RPC 428, In that case 
an application was made oe g 

f4 


e mark consisting o elg 
intended to represent the ry of oil 
from the well to the consumer. One of 
the four panels depicted a ship. The a 


gnificance 


of the grouping of four pictures’ in one 


mark, there might be.others equally intel- 
ligent who might take a different view of 
whet g aer oa further held 
our pictures in the - proposed 

trade ‘mark were not combined int such a 
way as to take away from the picture of the 
dual signifleance, and 

for that reason. th 


confusion, This 


case consisted of. four _ pictorial- panels, 
only one of which was a ship. The oppo- 
nent’s registered mark consisted `of 
the picture of one ship, yet it was held 
that because there was possibility of con- 
fusion, the mark ought not to be register- 
ed. In this case, it” is to be recalled that 
the’ proposed mark was the device of a 


Lion with a Goddess seated upon it and _ 


the registered mark of the appellant was 
a Lion with a banner above it. 


Mr. 
Mukherjee argued; and. we think panele 


that if the mark consisting of 4 pane 
only one of which was a Shik was refus 
registration because it might confuse with 
a registered trade. mark which had the 
picture of one ship only it should be held. 
that the respondent’s mark ought not. to 
be registered as it was bound to deceive 
and confuse. i 


26. On a careful consideration of 
the two marks we find that the main fea- 
ture of the two marks is the figure or mark 
of the Lion: The appellants mark is a 
Lion with a banner covering the entire 


length of its body, with its tafl coiled and - 


turned up. The respondent’s mark - is a 
Lion with a Goddess seated upon it. The 
image of the Goddess is by no means 


only ` 


the appellant’s 


1972 
image of the Goddess Durga. Anyone 
familiar with. Hindu Mythology would at 
once see that the image as appearing on 
the Lion in the secon ondent’s mark 
has not ten hands, which an indispén- 
sable feature of the imago of the 

is known all over India. As I-see the 
image, it has two hands, with 
hand, and a trident in another. 
Counsel for the mdent said that the 
image is that of the Goddess with four 
hands but all the four hands were not dis- 
cernible to the eye. In any case, a God- 
dess is there, seated on a Lion with arms 
in her hands, To us, it seems that the 
main feature in the two marks is the 
figure of the Lion in both. It is to be re- 
membered in this connection that the mer- 
chandise over which the marks are used 
are identical in naturé namely, chaff-cut- 
ters. The question is, what is the asso- 
ciation of ideas which a purchaser of ave- 
rage intellect will have in his mi 
he pe into a store or shop to 
a chaff-cutter of the appellant’s | manufac- 
ture? The any concept, and the only as- 
sociation of ideas that such a 


If, therefore, he is offered a ch 
aring the. respondent’s mark of a 
Lion with a Goddess seated upon it, would 
he be deceived? Would he be so confus- 
ed in his mind as to think that the -chaff- 
cutter with the mark of a Lion and a God- 
dess seated upon it, is the chaff-cutter of 
manufacture? We 


- no doubt, be led into believing that it is a 


merchandise of the a manufac- 
ture, He may, as we the 
modification of the mark with the image 

the Goddess seated upon the Lion is 
a modification which has been made by 


the appellant himself. In the mark of the 


second respondent the dominant feature is 
a Lion with a coiled and turned- A 
The figure of the Goddess is so smail com- 

with the size of the Lion as to be- 
come almost insignificant. When a pur- 
chaser is offered a chaff-cutter of the 
second respondent’s manufacture with the 
marks mentioned above, there is, every 
likelihood of his being deceived into be- 
lieving that he was getting a_chaff-cutter 
of the appellant’s manufacture. He will not 


have the opportunity of comparing the two 
marks and finding out the erence be- 
tween the two so as to be aware of the 


on. 


27. I will now refer to the caseg 
on which counsel for the respondent relied 
on 


Mn 
lrayag Narain, AIR 1940 PC 86. 
case the ap fleets manufactured and 
cigarette a tobacco described as 





told that the Goddess Durga 
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Bird’s Eye” smoked in pipes. These goods 
were sold in packets bearing a mark, the 
distinguishing feature of which was the 
representation of an elephant. The pac- 
kets and_ tins of cigarettes bore the: desig- 
nation “Elephant Cigarettes”, and on to- 

cco the representation of the elephant 
appeared in red. These goods were well 
known and asked for as ephant Mark”, 
“Hathi Markah” and “Lal Hathi”. The 
defendants had been manufacturing and 
selling chewing tobacco for a long time 
and sold the same im packets and tins. 


. The goods in the packet were intended 


for use with lime. Both packets and tins 
in which the chewing tobacco was sold 
bore the picture of an elephant. It was 
in these facts that it was held that theré 
could be no monopoly use of. a m 


could be taken to the use of 
marks on different kinds of goods. 
casé is of no assistarice to the respondent, 
firstly because it was not a case of regis- 
tered trade mark, and secondly what is of 
greater importance, is that the marks were 
used in a different kind of goods, Pay, 
chewing tobacco, which differed wide 
appearance and use from cigarétte and to- 
bacco . used in pipes. But this decisión is 
important for another reason namely, that 
it armed the well-known principle that 
the test of comparison of marks side 
side was riot a sound oné, since a pur- 
chaser would seldom have the two marks 
actually before him when he makes 
purchase. 


the other cases relied on 
should briefly notice his contention on 
question of deception and confusion. 

was argued that the animal in respon- 
dent’s mark was not a Lion at all, but was 
some other animal. Secondly, it was argu- 
ed that the image of the Goddess Durga 
was the distinguishing feature in the mark 
propped to be registered by the respon- 
ent. Thirdly, Mr. Roy said any pur- 
chaser who could read, would at once see 
that the respondent’s mark with the writ- 
Brand” was altogether dff- 
e appellant's mark on 
Brand”. In my view; none of these con- 
tentions has any merit. As for the animal, 
it is ee gta to suggest that the God- 
dess ga would be seated on an animal 
other than a Lion. Anyone familiar with 
Hindu Mythology d be shocked, iff 
was sea 
on an animal other than a Lion. Besid 
visually the representation of the anim 
in the mark is quite plainly that of a Lion. 
The second point about the Goddess 
Durga, being the distinguishing feature, 
seems to us to be equally without any sub-. 
stance. As I see the mark on the respon- 
dent’s chaff-cutter, it is clear to me that 
the image. of the Goddess above the Lion 


his 
ing to refer to 
by Mr. Roy, I 

t 
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be assumed that in this country everyone 


es to purchase a chaff-cutter would. 


who go 

bea ‘erate person and would be able to 

distinguish between writing of the ie 
It is true 


even if 
read the writin 
small and illegible 


Reliance was placed upon the decision 
in Malayam To- 
bacco Distributors Ltd. v. United Kingdom 
Tobacco Co. Ltd, AIR 1984 PC 167. 
That was an action for infringement of trade 
mark and the ratio of the decision was that 
no finding of fraud could be mide by 
a Court when there was neither any pl 

ing nor any evidence to support a case of 
fraud. the question of confusion in an 
action for infringement it was held that in 
the absence of evidence of confu- 
gion a strong. case must be made out to 
fustify conclusion that sion would 
result, ag a result of the infringement of 


the mark. We do not see, how this deci- 


sion ‘is of any assistance to the respondent. 
Reliance was next placed on a decision of 
this Court in 69 Cal WN 947 = (AIR 


1965 Cal 417). In that case an applica- . 


tion was made for registration of the name 

“sagar” to be used in sewing machines. 

Opposition was put forward 

pany who used: the name “Singer” in its 

sewin ere 
en the words 


g machines. It was 
was no imilarity 
“Sagar” and “Singer” as the former was 
noe deceptively cole to ae latter. Ta 
ecision again no application to the 
facts ft thir ose fi wile we are Oor 
ed with both a-name and a mark, the de- 
vice rather than the words being the do- 
minant feature of the mark. 


80. 
this a 
shoul 


.Mr. Roy next 
was a second 


Court. support of this contention he 
relied on the decisions in AIR 1929 PC 
286; AIR 1984 PC 112 1988 Pat 88 


; AIR 
T. 


81. We cannot accept this conten- 
tion of Counsel for the dent. In 
f with this appeal this Court is not 


-by 
‘Co 


` under the 


M 
- held 


@ com-. 


ALE 
as contemplated 
e Civil Procedure 
which thi is 


a Court of second ap 
Section 100 of 
de. The appeal 


e 
ealt with the 


Section 109 (6) of the 
Court in dealing with an 
the powers of the feos $ 

any order which the Registrar could make 


this Court must 
necessarily look into the evidence adduced 
by the parties in order to determine whe- 
ther the bar created by Section 11 and Sec- 
ton 12 of the Act can be invoked by a 
party opposing registration of a trade mark. 
32. In repelling the contention of 
Counsel for the respondent that the Court 
should not go into questions of fact in 
second. Counsel for the a 


ellant 
relied on a decision of the Judi Com- 


„mittee in Jogesh Chandra Roy v. Emdad 


eah, AIR 1982 PC 28, in which it was 
tas indig oE- bened = 
ure of a party to discharge the onus 
proof which the first appellate’ Court 
wrongly held to be incumbent on in, was 
ding on positive evidence and was 


not a 
not binding in second appeal. Reliance 
was also placed on another decision of the 
Judicial Committee in Sm. Bibhabati Devi 
v. Ramendra Narayan Roy, 73 Ind App 
246 = (AIR 1947 PC 19). 

83. We are unable to accept the 
respondent’s contention that this Court in 


Procedure, and for that 
to go into questions of fact. The provi- 
sions of the Act enjoin this Court to deter- 


mine questions of POnENGDs confusion and 
deceptive similarity, and that can only be 
done by taking into consideration the evi- 
dence adael on behalf of the parties. 


an honest concurrent user the appel- 


on the - 


et 


<; 


1972 


and a caid idh as tiis, Has to be pleaded 
and ed. In e ela- 


ie ak Ge fine Ge J 


davits in support of the tion, in ans- 
oe ae 
8 ent no- 

sad k les made Gate 


“Section 12 (8) of tho Act, it the oase of 


“ coming to a conchae 


A 


an honest concurrent user, a 


registered, if in the on of the Regis- 
trar, it is proper to so. The Registrar 

is case no such opinion. 
Nor hes the respondent filed any cross- 
objection a the R s order. It is 
true that Court aoo i t 


make any order, which the - 
make, under thie jared 109 (6) a! of 


‘In exercise of 


respondent € 
Registrar the Court below. Lastly, 
even if the second respondent was allow- 
ed to make out a case of honest concurrent 
use, the only evidence of sale of the res- 
nels chaff-cutter, as noticed by the 


egistrar, was the sale of a single chaff- 
cutter as proved by Bill No. 224/16 of 
ganuaty 15, 1960. The other evidence of 
sale of the ents m 


erchandise, name- 

ly the affidavits of tie kodes to ‘which 
have referred earlier, is of no assistance in 

of by the respondent, 
rent use e en 
The Contona Donna for the Paean 
respondent re g honest concurrent use 
must therefore be rejected, 


Em the reasons mentioned 
shove, succeeds and is allow- 
ed: EU a A 
below ihe | aig that of the Registrar are 
get aside. The Registrar is directed not 
to register the mark of the second respon- 
dent. The second respondent to pay to 
the > eppellant the costs of this and 
e costs of the Court his opr Certi- 

Bo for two Counsel. 
AJAY K. BASU, J. — 36. I agree. 


Appeal allowed. 


ae 
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Sambi Das Pyne, Petitioner v. Com 
poration of Calcutta, Opposite party. 

S. C. A. No. 
1972, for certificate of 


to Supreme Court a: eni of Di- 
vision Bench of fis Ooa eae M.A, No, 
288 of 1969. ; 
BP/CP/A709/72/LGC 


1972 Cal/i8 VIZ Gon 


Pane MeN ca auc arnt! 


d Mfg. Co. Ltd. 
u a 1970, pr 20-I- noes An AIR 1961 SC 1095 (V 48) = 


Cal. 278 


erates yaaa 
af o oa, aI (o) 


1814 aren ta ga ts Mad 969." ag oy 


. Where the Bia aa A of authority to 
revalue “bustes the provisions of 
Calcutta Municipal Act was made by the 
Executive Officer in his official. capacity, the 
contention that the delegation’ came to an 
end with the cessation of his office and at 


estion for whic 
Sy we to the 
(Para 6) 
oe that where 
was about 


vested in 
cutive Obes to assess the basti, .does not 
involve a substantial question of ‘law as it 
is well. settled that while powers and duties 
are inter-connected, it is not possible to 
separate them and the delegation of power 


takes with it the duties attached to the 
exercise of the power delegated. (Pr. 7) 
Cases Referred: Chronological Paras 


(1968) AIR 1968 Cal 316 (V 55), 
Remit) al Saha v. Sachindra Narayan 
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decision of a Division Bench of this Court 
in F. M. A. No. 238 of. 1969. _ The a 


of Calcutta pers 
mises © No of 
hee io Main Road within’ the Corpora- 
tion of Calcutta, for assessment of consoli- 
dated rates with effect from 8rd quarter of 
Lo ie annosl valuation was made 
STan y nee e rporation a 
Rs. 20240/-. An objection was pref 
‘ by the owner, the Peon before us, con- 
tending inter alia tha 
ie exorbitant and without jurisdiction, 
e the previous annual valuation was 
í Rs. 7420/- from third er of 1950-51 
as ultimately — -by the Cout of 
Small Causes, Sealdah on May 91, 1954. 
On objection filed by the petitioner, ai 
oeno raia ced 


to this Court by the 
ation was set aside and | 
back, on remand for reh 
mand the Court of Small Causes, Seuldah 
affirmed the valuation made by the Deputy 
app 


pme ee the aad 
gainst t decision ~ present ap 
toner. which also was 


was taken by the 
dismissed - the Division. Ben 


ch of this 


by 
Court as already stated.’ Against this deci- 
sion, the present applicdtion has been'pre- > 


ferred: by the a t: owner. 


2. In the Ret case, the question 

ie ee ee the excess valuation 
made. by the. ' Commissioner (I) 
mate homed by 
‘- Sealdah ag abo by this Court has been tn 
` accordancé with law and within the powers 
. of the Corporation. On the valuation test, 
Mr. Noni Kumar Chakravarty learned Advo- 


cate appearing for the ‘petitioner, has con- 
tended that the valie the subject-matter 
of the dispute in :the Court the first 
instance and in a was and is much 


above rs :20,000/- inasmuch as eae 
aT disput Ə: namely - premises 

105/3, Ultadanga Main Road ould be 
valued at not less than Rs. 1,48,400/- ka 


ing . capitalised value 

annual valuation oof Rs: T4207 Da 
twenty times of e. annual 

ation ‘which. accordini ave him “ig 


_ the accepted normal stan Oe. 
. varty accordin Sabmltted that ol. (a) of 


t the assessment was: 


of Small Causes, not materlal—a judgm 


A.LRB. 


Article 183 (1) of the Constitution is satis- 
fied in so far as the tion is concerne 


ed. These contentions have been 

by Mr. Subodh Kumar Bhattacharjee, 

learned advocate appearing for the Cor - 

poration who has contended that the basig 
valuation made out by the petitioner is 

vong and untenable. ` Acco 

Bhatacts charjee> the 
eal is concern 
uation of Rs. 15,804/- over the then ex- 


isting valuation of Rs. 7420/-. The sub- 
ject-matter of the te in all these 
ceedings is therefore the difference in v 


T only and this eainiot be stated to be 
to satisfy the ent of the said clause 
(a). of Article 18$ (1). 


3. As was aen out in Peminat 
Saha v. Sachindra yan Roy, AIR 1968 
Cal 316 that the valaa of” the ; 
concerned’ in appeal is something € 
from the value of the eare Aa in dis-. 
pute. Though we are concerned with the 
increased annual valuation of the muni 
premises in question the appeal is 


not -concerned with the perty itself but 
ce va a aa d validity of the 

an n that cee be 
could. pote 5 


assess the capitalised alte of the a canal 


Pe as the vale of the subject-matter 


oP Art that the req 
nd Article 188 (1) ta not been satisfied in 
instant case. 

eri -_>.Even though the clause oe is 
not applicable there can be no dispute that 
the excess valuation. as assessed by the im- 
pugned gemer .will involve and in- 
crease the valuation of the entire premises, . 
which even on the omy yeleation ex- 
ceeds the limit of Rs. a 00/- 
attracting clause (b). 
in Chittarmal 


observ 
“To attract the application of Art. 188 
(1) (b) it is essential there must be —~ 
omitting from consideration other conditions 
ent involving 
Pe indirectly some claim or question res- 
pong property i of an amount or value not 
an 20,000/-. The variation- in 
les language used in clauses (a) and (b) of 
Article 188 pointedly highlights the condi- 
tons which attract the application of the 
two clauses. Under clause (a) what is de- 
cisive ig the amount or value of the sub- - 
ject: tee in the oe ao parra 
in dpm 
Sete Case ag dice (b) it is the 
amount or ve of the property respect- 
dng which a estion p involved 
Cae the judgment E a ee be appealed 


property in addition to or other 
subject-matter of the dispute. If in a pro- 
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posed appeal there is no claim or question 
raised respectin propery one than the 
subject-matter, FE les Bee H if 
there is involved ta rad the appen a aim o 
question respecting property o of an amoun 
or value not less Sen Rs 20,000/- in ad- 
dios to or other H the subject-matter 


of the ute, clause (b) will appl 
In the pent See ap Maa the 
subject-matter of te is the excess 
valuation of Rs. 15,304 - over the existing 
vin of Rs. 7420/- and it could be 
ed that the subject-matter of the dis- 
less than 20,000/-. This en- 


pes ie valuation impugned ` the appeal 
however does not stand by itself and on 
the contrary this valuation impugned in 
this application involves affects the 
premises No. 105/3, Ultadanga Main Road 
e are not the subject-matter of the dis- 
pute, in that it Du and a a 
uation premises thə value 
whereof i eere egr is over Rs. 20,000/- 
even without such enhancement. If there 
is a reduction of the valuation as claimed 
by the petitioners, it would, involve the 
said mid. Poverty reducing ee valuation. - It 
thus appear that clause (b} is at- 
tated as the appeal ultimately involves ae 


valuation of the said premises which © 
turn, as we have seen, fs valued much P 
from the impugned en- 


Rs. 20,000/- a 
hancemen i part 


5. Oa fudgment under eal be- 
one af aora, the petitioners must 
er aHa that the a 

sone. 3 substantial questions o 





raised is "palpably absurd 


sion on the merits of 


dow of law is fairly Sn bie when ges: 
is room for difference of opinion on the 
int, it would be a substantial - point of 
w. These principles have been approved 
y o Supreme Court in the case cited 


6. Chakravarti contended 
that Te delegation of authority to, 
ue ‘“bustees” under Section 12 (1) of 


e Calcutta ‘Municipal Act; 1928 made by 
e Executive Officer then in office, came 
oan end with the cessation of his o 
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and ‘at the time of assessment in question 
there was no valid delegation. The judg- 
ment -under appeal, following the decision 
in Gayadinram v. A. D. Khan, (1951) 55 
Cal WN 667, revellel the above contention 
quoting with: approval, the observations in 
above case that the delegation was 
made not in personal capacity but. in off- 
cial capacity and` that individuals may 
go = cone but the sta office remains 
the Corporation i ceases to 
ane and, farther, in abuence of revocation 
which could be done, the successor-in- 
office must be deemed to have accepted 
and approved of the PAER made- 
ecessor. on contention now 
is the pions 


executive officer ‘in his official cap ae By io $ 
the. delegation dated 8-4-1924 as follows: 
“The piper o powers, functions and duties 
are oe alee by me as the executive ofi- 
Corporation of rag be under 
Section 12 (1) of Bengal Act, IN of 
to the officers noted below: Section 181 (2) 
(a) To Value annually bustees — the Be Asseg- 


e proposition, s and is 
there ‘is 


le 
S 


n. 


7. The other question of law of 
tial importance involved in this 


could’ be no 
delegation of the -discretion vested in the 
Eecauve Officer to assess the bustee which 

pre-requisite of ‘assessment of bus- 


ied authority. This ‘Court in dealing 


power is raat to any municipal ofi- 
avert 
exercised 


ed by the Supreme Court in Hazrat Syed 
Shah v. of Wakfs, W. Bengal, 
AIR 1961 SC - 1095, wherein it was ob- 
served that while powers and duties are 


inter-connected, it is not possible to separate 


1928| . ` 
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them mae the delegation of takes 
with it the duties attached to the exercise 
of the power d Eris the 


that with delegation of aban 
tion also passes. on of power, the diore- 
the decision in Daluram Pannalal v 

. of Sales Tax, Indore, AIR 1968 
SC 1581 wherein again it was o that 
the duty of being sati that sales escap- 
ed assessment was ins ed 
with power to re-assess and ed to the 
deleay =e -alnn with it and it was not a 

e 


8. Tt is thus obvious that the 
les Pecived about delegation as in 
ent case are well settled. This 


7 ee the said | les of law 
in the circumstances of | present case, 


Thar, being be this Soit of law 
e on Pe a 


BEA question of law as contemplated 
in Da 188 (1) of the Constitution 


i a lication 
fails end fe e ga conte accordingly 
fees assessed at 5 Gms. 
ANIL KUMAR SINHA, Ju— IO 

I agree. bod 

3; ai Application dismissed. 

apres menmman a ga . 
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SANKAR PRASAD MITRA AND- SALIL 
KUMAR DATTA, Jj. ` 


Kaileswar Sin A v. Upen- 
` dra Nath ar espondent. 
Secon Appeal No. 1608 of 1962, 
D/- store. 


Civil P. C. (1908), 8. LL — Directly 
or _ substantially in issu 


` When certain leni was. not in {issue 
fn previous suit between the same parties, 
any observation made or decision given 
to that lease in that suit could 
inding in the subsequent title suit 

paren the: lessee. Case law discussed. 


Sa, Bets, tal 

= 1955 Andh WR 285 A 

Paga Bala- 
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FEA Ta Co-op. Society 
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40 Cal WN 1176 = 64 Cal 
nra a, mpa Debt 


ce V, 

(1929) Cal 168 (V 16) 
48 Rajani 
a in Bhuiya 
11927) AIR 1927 Lah 289 (V 14) = 
28 Pun LR 712 (FB), Mt 
v. Mt Bhall 
(1923) AIR 1923 PC 167 (V 10) = 
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gen vare Namana Naida v. Ravi 
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20 Cal LJ 107, Rai 
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11906) ILR 88 Cal 1101 = 10 Cal 
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biko v, 
‘Joynab mee 
Saktinath 
for Appellant; J 


ee eae ae 
ae and D. 


Mer Ea Respon: 


Alipore, who had decreed the 
the plaintiffs title to the disputed pro- 
Fated ae ge Aie o na e 
e a 
mourasi mokarari k AE eee 
2. Before we come to the facts if 
would be convenient to set out a genea- 
logical table which is as follows:— 


(See genealogical table on next zo 
3. „Briefly the facts are that 


por No. 1 a ada of about 8 colt Ta l 


of and E Out S these 5 on 
8th April, 1936, ee Lal est a 
about 1 cottah to one. Ramlagan. 

on the 28rd Otobe 1940, 
sold his e rights to the defendant 


ileswar Sin 


4. There is another lease of about © 


I cottah of land which Balaji had granted 
to the defendant Kail 
August, 1940. 

5. — In this pene therefore, 
concerned with these two leases, na 
the lease of the 8th April,. 1986, and mie 
ease Oi ih the 8th August, 1940. There 

o dispute that the plaintif Upendra Nath 
Kayal se not sooner ot the entire pre- 
mises No u hattacharya Lan 
Calcutta. i 


6... In 1948, Upendra instituted in 
the Alipore Court Title e No. 84/48 
against Kaileswar for recov of posses- 
ae ee 

(e) g a part e mises 
No. 17 adu Bhattacharya Lane, Eita 


` 


Oaar oa gp 


~d) 
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Poa 


> Toere A 


Fe 






Narayan) eo l 
A, = Ganja Mathain (widow of Matilal) 
a 
: i (Parties governed by Mitakshara} _ a 
In suit, Ig that, the tiff has made the issue cumbrous by 
Jand ed in the lease granted by Prlaging suit No. 209 during the penden 
Narayin on the Sth Apl 1936, the inte- suit I award no cost to the plaintif 
rests whereof were entl i either in the trial Court or in the A 
Kaileswar, was includ But the par- late Court, Plaintiffs title in the suit 
cel of Jan ich was 8 by ag Solrod and. He sal ae as posses- 
on the 8th August, 1940, was not in- sion of the suit land ‘evicting the defen- 
sae Sts from the defnat hoe t Gee 
e : ituted & endant No. i 
partition salt 4 the Alipo re Court. This. swar Singh) which s be. ascertained 
Put was marked as Title Suit No. 209/49. on plainti s application and a final de- 
lt was a suit for partition, o4 oth creo shall follow:” ` 
No. Th jada Biha Lane, Galeutte, , , 10 
o. adu . ; 
; d therefo is that eswar 
saree ck gment, re, 
ae the ddeadant. No. 1 to, u er T his nar under the settle- 


8. On 1952, 
Title Suit No. Be as pe ae uit No. 
e Ean root ko Sobor fa E seine 
ui ent o e Subordina’ ir 
Cont ons se pat pg “that 


Title Suit No. 900 of Ii 1949 be decreed on 
contest in a immary form against 
defendant No. 1 (Kaileswar Singh) aa dis- 


missed with costs against defen t No. 2, 
defendant No. Ps interest in the suit prò- 
as a tenant under the plaintiff is 
/8rd. If the parties fail to amicably 
partition the within two months 
of this date a Commissioner will be ap- 
inted to effect partition by metes, and 
Bounds having regard to the possession of 
the parties. Parties “will bear their own 
costs up to this stage.” 

9. In 1952, Upen ae an 
appeal, being Title ‘Appeal o E 
It was an appeal against the dismissal o 
Title Toit Ho: 34/48 i ha preferred n 
appeal at P Agelo t the decision in me 
Suit No. 209/49. appeal was 
ed. It was held that ee Aende Kale 
swar did not acquire any interest under 
e ag N autoi on a 8th Ap a D 

arayan. e 0 ve 
the Additional 


the appellate judgment 
District Judge i as fotos 

“The decision of the trial Court in 
Suit No. 34 of 1948 is set aside. As the 





ta [predeo eased 


ment of in favour of Ramla 
on the sth A h April, 10 1590; But the rights 
conferred ion 
being Suit ) No. yy were not ae 

ere was no appeal against the prelimi- 
nary partition decree. 

11. In the next stage, we come to 
the suit which is the subject-matter of, the 
fore before us. This is a suit 
pee against Kaileswar for 

ossession of 1 cottah of land whi 

ileswar was holdin bag the” lease 
granted to him by Balaji on the 8th Aug- 
ust, 1940. The allegation is that pens 
lease was void. The suit was marked 
Title Suit No. 81/54 in Py Ath Court of 


the Subordinate Judge ore. The 
mel Pa Hee a gles the Sate Kafleswar 
pe g. Title Appeal 
0. 1169/58 Which was ed. ere- 


after, Kaileswar - preferred this 


12. To ciadlere the picture we 
may refer to certain additional. evidence 


84/48 is 


ing the in Title Suit No. 84/48. 


= Upendra for a declaration 
in Title Ap ppeal No. 474/. 


¥ 
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as alle (b) the decree in Title Appeal 
No. 474/52 nullifes the decree in Title 
Suit No. 2090/49 and (c) the suit was not 
maintainable use of the bar of Seo- 
tion 47 of .the Code of ure, 


cam ainst this judgment Kaile- 
ae ar oa ben Title 
Rope No. 643/68 to the 5th Court of 


the Subordinate Judge, Alipore. hs ap- 
peal has been dismissed. 

15. The question which arises for 
our decision centres rond the fate of the 
8th August, 1940, 
above.. The appellant's 
lease still re- 


lease. The T 


decided Ta ‘like: Narayan’s: lene Balaji's 


lease is also void. . 
16. Mr. Mukherjee learned Advo- 
ae for the- respondent has advanced the 
following; arguments:— 


Title Suit No. 84/48, the title. 


of Kaileswar under the leases, name- 
by, the lease oe, Narayan and the lease of 
ji were and their validity 
had to be cid ‘before granting. the 
aa for recovery of ‘possession. 
- 2 If two decrees are contradictory 
and inconsistent, the last decree would 
prevail and the sanctity cole aa 
would attach ‘to the last decree. 


3. When two suits are of 
by the same apace and a A gripea ne 
against one of them, the of res judi- 


cata does not apply an 

4. In the last title an (Title Suit No 
312/61) the p ety of both the leases 
was raised and eswar had failed to 
establish' that any of them was válidly 
executed. 

17.. We are unable to accept the 

ints which Mr. Mukherjee has raised. 
irstly, in “Title Suit. No. 84/48 the vali- 


dity of the s lease ` was disputed 
merely by inference There were no 
eadings and ho issues specifically chal- 


me o er that were mate b ee 
urts ow regardin @ secon f;] 
are not binding on Raileswar 

8. Secondly,, this is not a case 
where two con or inconsistent 
decrees were e decree in Title 
Suit No. 34/48 and! the decree in Title 
Suit No. 200/49, so far as the second 


_ lease is concerned, ` are not inconsistent as 
there is no identity or community of cause 
of action or issues in the two suits. 


19.. Thirdly, the bar of res judi- 


cata may be inapplicable when two suits are 
disposed of by the'same judgment, but 
appeal is preferred only against one when 


ALR 
both the suits cover the same issues. But 
-in our case, the second leage was the 
ieot mantier of Title Suit No. 209/49 
oniy It was not the subject-matter of. 
Title a Ne 84/48. 

e observations in 


Kaileswar’s rote Suit No. 812/61. affect- 


‘ing the second lease which the eespondent 


has introduced by way of additio 

dence do not assist respondent inas- 
much as the second lease was not the 
subject-matter of that suit. 


of their dowers from the estate 
a -husband. A question was raised 
suits, whether two houses belong- 

ad to the estate of oe husband. By con- 
sent of the parties the Subordinate "nudge 
tried both the suits together and ed 
them of in one jud a5 bens d 


that the two raga be to M as he 
separate p 

crees were E oaa i 
that ie 


J. preferred an imeal: to = 

Distiie Judge Darig he. decree ia her 
own suit - the momod that the 
conclusion anioed. at by the Subordinate 
Sie ie oa oÈ M opting a ini 
e two houses was erroneous; but no 


es 


` appeal was preferred in M’s suit. 


i of this 
a question was raised on ‘of 
respondent, that the fudgment in M’s suit 
not having been ed against operat- 
ed as res judicata, abe vee bey s 
court that there was no of res judicata 
to the hearing of the appeal by 


J.. 

- 2%. Clearly, this is a case`of com- 
mon issues. Whether or not the two 
houses pelonged to the estate of the de- 
oe Gl Ga eee Ge Ge 
suits an a a e on 
in one of them was sufficient for the. pur- 
oe “of g the decision. In- our 
| lease. was not in issue in 


26. 

by a 
High Court in the case of 
v. Mt. Bholli, AIR 1927 Lah 
where two widows A and B 
in possession of certain jad 
the other for declaration that oa (plaine 
iff) was the exclusive owner of that land 
and that the other (defendant) had no 
right In it of any Both sults were 


ed of ee a single fudgment which 2 


dispos 

decided that A was the owner, but that B 
was entitled to hold possession of half the 
land in lieu of maintenance. A 

decree was drawn up in each eu eda 





1973. 


was the 
had been erred by 


B against the decree in the other suit’ o 
oe not prevent B’s apal Gram” aro: 


that the Supreme 
this’ judgment of 
Co 


» AIR 1953 SC 419 on 


; The next decision which Mr. 
Mukherjee cited was the 


a Pe 
Rani Jyo 
1176. Here, it has been h that when 


common issues are tried 

osed of by one judg- 
ment and appeal is fled a the decree 
in one suit but no a is filed against 
the decree in the other; the matter decided 
in the latter suit does not become res 
judicata so as to bar its re-agitation in the 
appeal, 


two suits evan 
together and are 


29. This _ case, efore, ‘reiterates 
the same principles Sach the ` judgments 
cited earlier had laid down. But the whole 


point is that both suits must have com- 
mon issues. In our case there were no 
common issues, ` 

” 80. The next case cited by learn- 
ed counsel for the respondent is the case 
of Rajani Kumar Mitra v. Ajmaddin Bhui- 
ya, AIR 1929 Cal 168 where a Division 

Bench of this Court has held that when 
there are Mon conflicting decrees, the Jast 


should: on the ground that in thè 
eye of fae iE k is binding between the par-, 
ties and th ous decree should be 


taken "as pleaded in the latter suit 
not en effect to, or must henceforth 
regarded as dead. 

$1. This judgment is of no help 
to us because in our case th 


and 
be 


a . gun 
AIR 1954- Cal 443. 
Single Judge and the relevant portion is 
quoted below: 
the dismissal of the second exe- 
cution case on the ground of limitati 
the decree was alowed to be execut 
the judgment-debtor 
e of limitation or cn 
the ground of its execution being barred 
es Tes on by reason 


was held that 


that the res 
ee dgment-debtor’s favour 


cree-ho 
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, wil b 
of the aforesaid ` 
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on the basis of the said decision in the 

son execution case was no longer open. 

ee 
t our se inasm 

ve Heaths of sub- 


as in our ‘case there is 


foct-smatters, 
ets . Reliance was then placed: on 


; dent on the judgment of 
Stee Gia eos of 
u v. 


194. The 
High Court observed as 


es .of judgments “inter partes’ 
tho jae P edtndinatlan should be taken as 
sup g the earlier whether or not the 
earlier adjudication was pleaded as a- bar 
to the trial of the salt: fi which the later 


‘adjudication was made.” 


36. There can be no dispute as td 
the above-mentioned proposition so long as 
there is identity of title or subject-matter. 

37. The last case to which refer- 
ence was made on behalf of the res 
dent is the case “Of Smt. ere oe 
v. Banamali Sen, AIR 1958 SC 33. 


was a case of a former g m 
compensation money in ect of some 
property which was the subject-matter of 


cata is the identity of title in the two lite 
gations and not the actual property involv- 
ed in the two cases. In our case, the 
second settlement dated 8-8-40 was not at 
all touched either by the’ pleading or by 

e issues in the first suit marked as Title 
Suit No. 84/48. 

38. Finally, Mr. Mukherjee bag 
contended that Kaileswar was Bibi ik 
share in the preliminary parecon ecrea 
on the basis of both the cra thas 


and Balaji. Since Nara lease ag 
heca declared to be in lid, a final decree 
aay Ph co lai suit, so as Kaileswar’s 


concern 
ties fe ee we peti 
also invalid. 

89. It seems us’ that this con- 
tention is of no ae, We may con- 
oar in the, case the Pag aig ye of Mooker- 

Nuri Mian v. Ambica 
on ILR “So 47 = 
716). The “observation whi -is at p. 55 
is as follows:— 

“Now, it may be conceded that ordi- 
marily the decree in a suit should accord 
with the rights of the parties as they stand 
at fe, oy of i institution. Dat this 
principle not universal application, 
and in a long series of decisions which 
e found revi 

an 


katig create dificul- 
that Balafi’s lease ig 


(AIR “1915 Cal 103). the 
To recognised -that there 
are cases wheré it is incumbent upon a 
court of justice to take notice of events 
en have happened since fe institution 

of the suit anal to. monld its decree ac- 


980 Ca [Prs. 30-44] Kaileswar Singh v. 


cording to the circumstances as they stand 
BP tha tine the decreas i mado. This prin- 
ee ts be applied where it is shown 


the altered ces in order to 
shorten litigation or to do 

en the | 

40 The position, therefore, is = 
iT Title got No os ool only one lease 

of Narayan 

chall EE sth. ret 1988.” -The lease of 
rg ace on the 8th Au 1940, 


By the 
same aoe Title Suit No. 84/48 was 
dismissed. Upendra was affected by the 
jad ent delivered in both mhe m ae 
appeal Bn e on 
Title Suit o vega but did not prefer 
itd app against th 
tion decree in Title Suit No. 200/49. The 
result has been that virtue of Upendra’s 
- success in respect of e Suit No. 784/48, 
the lease of the 8th April, 1986, has been 
set aside and eswar has lost his inte- 
rest therein. But the lease of 8th August, 
1940 remained unaffected and inferentially 
by reason of conclusions reached in réla- 
tion to the earlier lease, the second lease 
cannot be held to be invalid. 


may made to EN A ouncil’s judg- 
Bom evara Naganna 
vya, 28 Cal WN 


by 
his raiyats to enforce the accep 
them of pattas or lease of Faslis 1814 an 
1815 which had been tendered to th 
- the latter pleaded that certain rates had 
been fixed in Fasli 1292 which alone were 
Sagie and not the e or varam 
rates (produce sharing system 
Zemindar The first 


by_ the 
upheld the tenants’ ah but on second 
` appeal th 


the High Court T mn by oe 
Privy during the pendency 
of the ap to the Privy the 
Zemindar as for 


After the Privy Council’s ` decision the 
tenants Aes ae made no Sending e 
e later suits 


. granted a 


ALR. 
deci- 


Upendra Nath (Mitra J.J 


daga ot o PA Omat 
udicial Committee ` has 
"decision ia tho later, rent 


reason of Upendra failure to 
appeal a 

itle ge t No. 209/49, 

ted the second 


ition de- 
Kaileswar's 


in ©, second e subject-matter 
Sidon is the rag ny only, leci Kaileswars 
interest in the second lease cannot be put 


an PA to, 
At page 27 of 

wo den ther Ee dinaa Duob. Judes 

has made the following observations:— 
“The learned Subordinate Judge gets 

rence r 

on o a 

and it was declared the ney fone 

of one- tg 


cg at eA 


iy cubed coum Mae e, i 
any a ent an 
dena orale Su No ee Tho 
a a e decree In Title Suit No. 
34 of 1948 was allowed and: plaintiffs 
ae to ae oat land was d and he 
ee decree for khas possession of 

ie d after eviction of the defendants. 
ma’ ` be noted in this connection 
the a intiff did not include 


of both the ioe 
N EONA ee a 
waa deleet Tho led appellate 


appellate 

Court allowed the a from the judg- 
ment and decree in Title Suit No of 
at deiat No Cod aaie o 
t endant No not any 
valid interest in the by g 
lease from arayan and Balaji. The 
learned Tate court could not have 


ecree for khas possession to the 
ponni by eviction of the defendants un- 
ess the court . held that the lease 


: though 
in favour of defendant 





E 





\y' 






eal No. 474 of 1952.. 


seen ene 


the conclusion 
ot be supported. The lease of 8t 
eal No. 


or de- 


No. 
eswar 


In this view of the matter, this 
e allowed. The judgment and de- 
cree of ‘the courts below are set aside and 
the planitiffs suit is dismissed. 

47. There will be no order for 


SALIL KUMAR DATTA, 
I agree, 
Appeal allowed, 


J. :— 


48. 





AIR 1972 CALCUTTA 281 (V 59 C 49) 
S. C. GHOSE, }. 

Raymon Engineering Works ua Cal- 

outta, Petitioner v. Union of India, Respon- 


Award Matter.No. 150 of 1970, D/- 


7-1-1972. 

Arbitration Act (1940), S. 34 — Stay 
of suit — Plaintiff alleging fraud against 
the petitioner who however desires to have 
the disputes tried by the Arbitrators — 


Suit should not be stayed. (Case law dis- 
cussed 


)- 19) 
Cases Referred: Chronological Paras 
(1964) 1964-2-All ER 382 = (1964) 

lee 633, trate Collins 9 


963) AIR 1968 Cal 405 50) 
oes A Jute Mills Co. Ltd s . Lal- 
chand Du 4 


gar 
(1962) AIR 1962 SC 408 Aan 
1962) 3 SCR 702, Ab Le Kadir 
hamsuddin Bubere v. 
Prabhar Oak 18 
(1960) AIR 1980 SC 1156 (V 47) = 
Printers (My- 


sore) Pvt. Ltd. v. Pothan Joseph 14 
11952) AIR 1952 “al wy (Y 39), 

Basantlal Jagal Dominion 

of India 


was ae 1952 Pat 852 Pio 
u A At MBa 


ne 52 oa WN s WN PWN 858, Bila Bilasrai and = 
Na 
nes “Am 1048 13 Cal 238 (V 80) = 
Cal WN 988, Eastern Steam 


on Co. Ltd. v. Indian 
astal Navigation Sa Ltd. 16 
no Am AIR 1943 S Ne (V_ 30) = 
21 Pat arsingh Prasad 
Boonna v. i Mills 12 


BP/CP/B49/72/LGG 


Works Ltd. v. Union of India (Ghose J.J 


[Prs. 1-4] Cal. 281 


. ORDER :— This application has been 
made by the Union of India inter alia for 
stay of the suit No. 4008 of 1969 (Ray- 


mon Engineering Works Ltd. v. Union of 
dau) instituted in this Court the res- 
pondent, Raymon Engineering Works Ltd. 


Raymon Fnginecring Worle Lid tate alie 
ymon Engin inter 
for a declaration that letters dated 17th 
February, 1965, 27th February, 1965, and 
18th November, 1965, mentioned im para- 
pare 20 and 38 of the plaint are void, 
operative and not-binding upon the plain- 
tif. The plaintif has also prayed for de- 
and cancellation of the said letters. 


8. The. plaintif in the said suit 
has claimed o a decree for Rupees 
32,33.391.08 P, alternativel y an enquiry in- 
to the compensation aD damages and 
decree for such sum would be found 
due. part of the claim of the 
plaint has been made on the 
one contracts entered 


the petitioner whereby the 
agreed - to manufacture and 
railway wagons of diverse specifications on 
the terms and conditions mentioned in the 
said three contracts. The said entrants 
a oe bee ped ee sires penn a 
os /1 
Gated gb carne April, aie as oe 
(1)/954/14/283 dated the 6 
1962 and No. 82/RS(M 254/15/20 gee 
the 26th Oeste 1962, respectively. Each 
of the said contracts was subject to the 
terms and conditions contained in the Indian 
Railway Standard Conditions of contract 
known as A5-51 in so far as the said terms 
and conditions were not inconsistent with 
the conditions mentioned in the said con- 
tracts themselves. One of the terms or 
conditions of the said Indian Railway 
Standard Conditions of Contract provided 
as follows: 


“In the event of any dispute arising 
under these conditions or in connection 
with the contract (except as to aa matter 
the decision of which is pe ecifically provid- 
ed for in these conditions) the matter in dis- 
pute would be referred to two arbitrators 
one to be nominated by the petitioner and 
one to be nominated by the respondent or 
in the case of the said arbitrators not agree- 
ing then to an umpire to be appointed 
by the arbitrators in writing before pro- 
ceeding on the reference and the decision 
of the arbitrators or in the event of their 
not agreeing, of the said. umpire, would 
be final and conclusive and the provisions 
of the Indian Arbitration Act, 1940 and 
the rules thereunder and any _ statutory 
modification thereof would be deemed to 
apply to and to be incorporated in tho 
contracts.” 


4, The pa eae ee aor by 
ress agreement formed part of ea q 
tho said three several contracts, 


` in the 
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5. In the suit the respondent has 
claimed various -sums on account of clai 
in respect of Wages Escalator, Materials 
Escalator and Sales Tax in respect of the 
wagons manufactured and delivered by the 
respondent to the petitioner under the said 
three several contracts. ‘The .respondent 
laint has pleaded that the peti- 
tioner through the Railway Board fraudu- 
lently and with the mala fide intention of 
gaining unfair and undue advantage and 
making unlawful -gain induced and _ com- 
pelled the respondent to accept as condi- 
tion for extension of due dates of delivery 
of the said wagons under the second con- 
tract by letters dated 17th octet 1965, 
and 27th aay 1965. The said condi- 
tions related to the giving up by the res- 
pondent its rights to claim additional 
sums on account of its claim for Wages 
Escalator, Material Escalator .and Sales 
Tax in terms of the express contract be- 
tween the parties. 


6. Similarly it is alleged in the 


plaint the petitioner fraudulently and with 
mala fide intention of gaining ‘air and 
undue advantage induced the respondent 


to accept conditions mentioned in the 
Railway Board’s letters dated 18th Febru- 
ary, 1965, and 18th November, 1965, for 
extending the due dates of delivery under 
the 3rd contract, by fraud, undue influ- 
ence and/or coercion. Particulars of such 
fraud, undue influence and/or coercion 
have been set out in paragraph 21 of the 
plaint. The respondent seeks to avoid the 
said modification of the terms of the said 
contract in so far as it relates to the res- 
pondent’s claim on account of Wages Es- 
calator, Materials Escalator and Sales Tax 
as specified in the above mentioned letters 
on ‘the aforesaid grounds of fraud, undue 
influence and/or ‘coercion. 


7. It appears from the affidavit-in- 
opposition filed by Manish Chandra Roy 
rmed on 8ist August, 1970, that Union 
of India filed a suit against the respondent 
being suit No. 842 of 1969 for a declara- 
tion that the respondent is holding num- 
ber of wheel sets and other components 
for manufacturing wagons as well as 1978 
Tons of Steel and a prototype wagon for 
and on account of the Union of In and 
for return of the same‘ and also for dama- 


a . 
Union of India has also filed another suit 
being suit No. 8042 of 1989 against the 
respondent for the recovery of Rupees 
8,86,991.10 p. in respect of another con- 
tract. Both the aforesaid suits filed by the 
Union of India are in respect of contracts 
consisting similar arbitration clauses. 

8. From the nature of affidavit 
evidence it seems to me that the claims in 
the suit No. 4009 of 1969 are in respect 
of contracts which contained- valid and 
subsisting arbitration agreement and the 
subject-matter of the suit including the 









plaintiffs claims that the md 
the terms relating to claims 
Wages Escalator, Materials Esc 
Sales Tax mentioned in the 
ters were void and not binding . 
plaintiff are matters a to be r 
under the arbitration clause set out in 
earlier part of this- Judg The sai 
clause is a valid and subsisting arbitration 
clause and binding upon the respondent 
as well as the petitioner who are parties 
to the said arbitration agreement.. There 
is nothing on record to show that at thə 
commencement of the suit No. 4009 of 1969 


the petitioner in the instant case was not 


ready or willing to do sda brags g that was 
be done for the conduct of 


agreement between the parties. It is ap- 
parent also that the disputes which have 
arisen are matters a to be referred 
under the arbitration clause mentioned 


above. 


9. Two grounds have been urged 
in opposition to this application by Mr. 
Rudra. First, the most important dispute 
between the parties involved in the suit is 
as to whether the plaintiff was induced to 
agree to abandon its claims on account of 
Wages Escalator, Materials Escalator and 
Sales Tax in terms of the contract between 
the- parties by fraud or undue influence 
and/or coercion perpetrated and/or exer- 
cised by the petitioner. The said issue as 
to fraud or undue influence and/or coer 
cion should be decided by the Court and 
should not be allowed by the arbitrators 


to decide. 


10. Secondly, Mr. Rudra contend- 


ed. that the suit No. 842 of 1969 and 
suit No. 8042 of 1969 of the Union of 
India on similar contracts are pending in 
this Court. The subject-matters of the 
said suits are similar and if the present 
suit be stayed, there will be a. possibili 
of giving inconsistent decisions by tw6 
tribunals of competent jurisdiction, one this 
court and - e arbitrators on si- 
milar questions of fact and law. On that 
ground, also this suit should not be stayed. 

il. Mr. Rudra referred to various 
decisions. I shall deal with the said deci- 
sions hereinafter, 


12. The first decision _ mentioned 
by Mr. Rudra is Pramada Prasad Mukher- 
jee v. Sagarmal Agarwalla, AIR 1952 Pat 
852. In the said case it was observed. that 
“when the sult is independent of the con- 
tract, the allegation of fraud in the plaint 
is enough to oust the jurisdiction of the 
arbitrators and stay should er 
Even if the contract be admitted and the 
application arising on the breach of the 
contract be repudiated on the ground of 
fraud, stay should be refused if a prima 
facie case of fraud is made out”. Similar 
was the view of Harries, C. J. .in Narsingh 
Prasad Boobna v. Dhanraf Mills, ILR 2I 
Pat 544 at p. 569 = (AIR 1943 Pat 598), 





1972 Sisir Kumar v. 
19. In Abdul Kadir Shamsuddin 
Bubere v. Madhav Prabhakar Oak, AIR 


1962 SC 406, the Supreme Court held that 
where serious omia of ue wy 
e against a party an o party charg 
with. fraud desired that the matter should 
be tried in open court, that would be a 
sufficient case for the Court not to order an 
arbitration agreement to be filed and not 
to make reference. But in the instant case 
the party charged with fraud is the’ peti- 
tioner. Therefore, this case does not help 
Mr. Rudra. F 
. Ltd. 
405 i 

this 


an arbitration clause or not was denied, 
the defendant in a suit based on such a 
contract all 
iy on the part of the plaintiff, the suit 

uld not be stayed. It was laid d 
that it was the right of the party charged 
with fraud or other serioug misconduct to 
have his character vindicated in open court. 
Such was the decision also of the Supreme 
‘Court in Printers. (Mysore) Pvt. Ltd. v. 
Pothan Joseph, AIR 1960 SC 1156 (See 
paragraph 8 of the said judgment), - - 

15. 


In Basantlal ‘agatramka v. 
Dominion of India, AIR 1088 Cal 840, 
relied on by Mr. Rudra it was decided that 
where the whole existence of the contract 
was enged on the ground: of fraud an 
arbitrator was not a suitable tribunal to 
decide such a question. Thus where such 
an allegation is made in a suit, such suit 
should not be stayed. That case, in my 
opinion decided that where the existence 
A RA of the main s Tagi 

g an arbitration agreement challeng 

the arbitrators have no jurisdiction to de- 
cide the said estion. The said question 
must be decided by a Court and the suit 
wherein such an issue is involved should 
not be stayed. That case also does not in 
my view help Mr. Rudra, 


16. The next case relied 
_ Mr. Rudra is the case of 


46 Cal WN 933 
That case decided 


party 
such charge should be investigated not by 
a domestic tribunal like arbitrators, but by 
a court of law in public, the suit sho 
The last case relied on by Mr. 


not be stayed. 

17. 
Rudra is the case of Bilasrai and Co 
Tolaram Nathmall, (1948) 52 Cal 
Jays down that where the contract is void, 
on the plea of fraud or mis-representation 
the Court should not stay the suit as it 
ousted the jurisdiction of the arbitrators. 
That is not the case here. In the instant 


. Monorama 


fuse the 
breach of 


. Ve 
WN 858 - 


. Cal 288 


case the party charged with perpattation 
of fraud has 7 harg for stay of the suit. 
It must be noted here that the fraud 


as 
pleaded in the plaint does not any 
person who perpetrated the fraud; Union 


of India, or for that matter, the Railway 
Board, -is not a person in that sense. 

w, under Sec- 
Arbitration A 


agreement ceases 


the agreement. In India 

not the position and we are governed by 
the position prevailing in England prior to 
the enactment of the said statutory provi- 
sion. In the instant case the charge of 
fraud is levelled against the petitioner who 
however desires to have the disputes tried 
by the Arbitrators. 

19. -For the reasons stated above 
and on the basis of the aforesaid authori- 
ties I am unable to acort the contention 
of Mr. Rudra that the allegation of fraud 
as pleaded by the plaintif is a sufficient 
cause why this suit should not be ‘stayed. 
This contention of Mr. Rudra must, there- 
fore, fal. 

20. The second contention of Mr. 
Rudra in regard to the possibility of con- 

cting decisions must fail. No - 
culars have been -pleaded to show that the 
Some Asmo f -tasr ior e arbes no 
ren gs mentioned in 
87 and 54 of the said affidavit Of Manish 
Chandra Roy. There is nothing to show 
that identical or even facts are in- 
volved in this suit being suit No. 842 ‘of 
1969 and the other suits viz. suit No. 1866 
of 1969 and No. 3042 of 1969. Thus in 
my opinion the ratio decidendi in Taun- 
ton-Collins v. Cromic, (1964) 2 All ER 
332 does not apply to the facts and cir- 
cumstances of the t case. Thus both 
the contentions of Mr. Rudra fail. 

21. application must succeed. 
There will be an order in terms of prayer 


22. -The costs of. the application - 
must abide by the result of the arbitration 
proceedings. 


_ Application allowed. 


.. (a) to the petition. 





AIR 1972 CALCUTTA 283 (V 59 C 50) 


: HAZRA, J. 

Sisir Kumar. Chandra and another. 
Petitioners v. Sm. Monorama Chandra and 
others, Respondents. 

Suit No. 188 of.1971, D/ 7-1-1972. 

' (A) Succession Act (1925), S. 288 — 
Probate proceedings — Probate Court can- 
not pass decree in terms of private agree- 
ment between parties. 


BP/CP/B46/72/SNV. 
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A Court of probate is-a Court of con 
salenca which is not to he influenced” by 


the parties. Eith 
IE grants prabata to g ‘will g rejets 


when È 


_ in the ordinary ' agreemen 

Ther “oat 859 9 and (1948) 48 Cal WN oon 
Followed; ATR 1940 Cal 236 and AIR 1944 

Cal 385, Distinguished. (Paras 16, 21, 28) 


Specific Relief Act (1 , 8. es 
— o ea daei N ia 
available. 


which a declaratory decree may be made 
and the Court ‘has power Jo grant euti à 
_ decree independently i of the 

of the section. 


(C) Specific Relef Act. (1963), S. 34 
Declaratory suit Application for in- 

junction — Maintainability. 
grant injunction is not 


Discretion to 
affected by delay where th 
decree had no ia 


Cases - Referred: 
(1969) “ATR 1969 SC 823 
ee SCR 92, Offict 
Wi, Bengal v. Sachindra Na 


1981 AYR 1981 Te 859 (V 48), 
( ci) CAS Der ) 


ia 15, 22 
(1954) ATR earn = 
1955 SCR 117, Kiron | Sin 
Chaman Paswan 
948) cya Suit No. 10 of 
1946, D/- 7-9-1948 (C: 
(1944) AIR 1944 Cal 385 81) = 
48 Cal WN 75L 
v. Nanda Kumar 


dra 
19, 20 


(Paras 26, 27, 28) 


ALE 


ong E Ea T, gadh 


(1940) AIR 1940 Cal 236 ve = 
ILR a a ee 
Lala Hansraj Gupta 9, 20 
(1985) ATR 1985 PC 203 (V $o) = 
68 Ind A Be Bey Guy Tos, 


22 

aT AxER 19 : i 
Kamal Kumari Devi v. - 

Nath Mukherjee ga 

29 

K. 


this court in Toena: Suit No. 10 


An 
Ə 
ben hearing of the sut | a 


2. The suit In which. this inter- 
locutory application has. been made was 
filed by the petitioners on April 29, 1971 
a Sm. ` Monorama Chandra and 
ia, for a declaration that the 

ted September 7, 1948 
mo in Testaca Suit No. 10 of 
946 by this Court is a nullity and not 
binding upon the petitioners and the same 
be set aside or cancelled, stay of éxecu- 
tion of the decree, injunction receiver, 
costs such further or other reliefs. 


3. In order to decide the question 


eres dohai im Gie exercise of my dis- ` 


cretion aruon, pend- 
ing the aring roe this suit e circumstan- 
ces under which this suit me been insti- 


tuted and this relate has been made 


have r yi: a 


Dovattags Sched oi 

governed we Davabhage i School of 

on May 1, 1946. Before his 
death he executed a "Will on 2nd Baisakh 
1863 B. S. corresponding to April 15, 1948. 
He married thrice. His first wife Matibala 
died long ago > leaving a daughter Parul 
Bala who is marri He married second 
time Sm. Elokeshi Bala and had three sons 
by the second wife, viz. Kumar, 
Sisir Kumar and Manick Lal His second 
wife died. He married third time. His 
third wife is Sm, M the 


. Hindo | 
Hindu 
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defendant No. 1 in this suit. He had a 
daughter Sm. Arati Bala by the third wife 


. Es. 411] Cal, 985 

Spite oes ole from tho ganed” 
eneo- 

bgal tabla. net gory a el 5 


Kristo Lal Chandra (D. 1.5.46) 





Mati Bala 
Ist wife (D)} 
Parol ` Bala 
(married) 
Kumar 
De No. is 
and ‘under ` his Will dated 


Apl 1 15, 1646" the lag o pera A 
appo 
Malakar, ae executor and his third 
wife Sm, Monorama as the executrix. 
6. I am quoting genes the 
provisions of the 
“In all I have got aai M fdren. By 
first wife there is Sm. Parul Bala Dassi 
who is married. By my second wife I 
: three sons: Ist. Raj Kumar 


share, ie, a third 


my movable om immovable ie “proper 


ties "with rights of 
etc.) and shall go on aay and n 
the same down to their sons, sons’ sons 
coer dN ee ee al Be con 
ent to e - 
cably or with the help of proper court. 

x 

'“B third wifo "Jaughter’s 
name M Anati Bala Chanitra. When she 
reaches the age of a my three sons 
na contribute the amount of 
ra ANa derived from 


My third wife Srimati Monorama Chan- 

shall got her maintenance and clothings if 

m lives my house. On no account 
shall my sons be entitled 


a Rs. ri y the month. If she lives with 
famil en my sons shall bear the 

enes of maintaining and clothing her 

equally but if she takes to bad way then 

she will get nothing of my property. If 

my wife treads the path of immorality then 
she shall get pa 


“I make Sm. 
Chandra and Sd e ala Malakar the 
guardian of. my three sons and one daugh- 
fer, One will not be entitled to act when 
the other dissents, As long as my son Mr. 
Raj Kumar rong ats remains a minor, I 
appoint these two the executrix 
and executor’ of all a ee Ty aale and im- 
movable a he son attains 
ority, but my ee becomes a 


Bs 80. oon me 


Monorama’ 


' Elokeshi Bala Monorama 
2nd wife (D) @rd wife (DE. IJ 
Arati Bala 
Sisir Kumar Manick Lal 
(Pl, No. 1.) (Pl. No. 2.) 


major no one shall continue to be the exe- 
cutor.” ` 


to these properes. un 

sons M atapa aa agony oa attainin g p majo- 
rity his possession o eir 
shares. With the consensus of the three 
brothers they can do anything they like. 

e es of the testator Krishna Lal 
Chan consisted of his dwelling house at 
No. 21 Dr. Ja: dhu Lane, cutta and 
premises No. Gopi Bose Lane and also 
Sev shares in cutta Tramways Com- 


Shyamlal Malakar, one of the executors -of 
the Will a apphed in this Court for probate 
of the Will of Krishna Lal Chandra. 
executrix, Sm. Monotoma Chandra how- 
ever, contested the lication for probate 
on the ground, iater that the testator 
xu the balance of his mind at the time 
of the making of the Will. The said ap- 
plication for pre was set down as a 
contentious cause ed as Testa- 
men Suit No. 10. of 1946 with Shyam- 


a a Pathe laintiff and om Mono- 
rama e ` defendan 

9. g = Testamen Suit was 
called on for hearing on July 28, 1948 be- 


Sey aa eae 
part- ani uring 
suit three sons - of 


~The suit was 
e pendency of the 
the testator, namely, 


plaintiffs and defendant No. 3 Raj Kumar ` 


were added as defendants presumably for 
the se of s the suit. The sons 
of the testator were minors. Mr. Dha- 
nanjoy Roy a Solicitor of this Court Pha 
appointed Guardian-ad-litem of the three 

sons. Sm. Arati Bala the daughter of the 
defendant Sm. Monorama was also added 
as a party and Sm. Monorama was ied 
ed as her guardian-ad-litem, 

10. The sult was dismissed 
August 6, 1948. On ee 4, 1948 
the suit was mentioned for a date 
for the purpose of proving the Will and 
for the terms of settlement. 

il. Thereafter on September 7, 
1948, the learned counsel 
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and terms of settlement have been 
signed pie the parties., Certain witnesses 
were but there was no cross era- 
mination. Cea terms: of settlement were 
filed in Court. Sh 
undertaking to Court 
ter the estate in accordance with the ed 
of settlement. Thereafter on September 7. 
1948 the Court rev ising the decree dated 
August 6, 1948 the suit’ and 
ted probate in terths E settlement put 
En Leave was granted to guardian- 
ad-litem to enter into! compromise and it 
was certified for benefit of minors. -Thus - 
a conganta decree was passed in the Testa- 


‘mentary suit. Ths ni utes of the Court 
dated sha are relevant for 
the purpose r this aookcsHion, I am 


setting out hereunder = minutes oA the 
Court: . 


Tuesday the m September “1948, 


The Hon’ble Mr. Justice Chatterjee (Court 
sits at 10.40 am) i 
Mr. B. K a — appears for the 


: Mr. S. K. Basu (with Mr. A. K, Bhat- 
tacharjes) — appears for the defendant. 
. N. Roy Choudhury — appears 


the Court that the 


_ executor. 


; m the T/S- have 
ropose to 
o/s are are pat in. | 
Dunilal Dawn and examines hint 
in ae 


Shown: and tended ong Will an- 
nexed to the petition. (Ex. “A”) 
No cross-examination 
Calls Shamlal Malakar and examines 
Hy ciel fo prova: Mak Be: has signed 
-tho T/S 
- No cross-examination. 
The Court — Shamlal Malakar gives 
an undertaking to thè Court that he will 
aebnenister the .estate | in accordan 
the Terms of of Settlement he has signed. 


; Mr. Basu calls | Monorama Chmder 
and examines her in! chief ee her 
consent to the T/S. 


aside. cae boi granted 
Terms of Settlement ) in. Leave grant- 
ed to the G/A to enter into compromise. 
Certified to her for; the benefit of the 
minors. Parties are d ed to act in ac- 

ce with the terms of settlement put 


” The -consent decrée dated September 
7, 1948 as drawn up is as follows: 

“This cause comin on this day for 
final disposal before the Honourable Nir- 
. mal Chandra Chatterjee, one of the Judges 
of this Court in we peene o Mead 


Se a upon hearing the 


-subject to and as modified 


ce with ` 


tif do sell the 


Monorama (Hazra JJ 


evidence given in this suit on behalf of 


ALR. 


the parties and this court being of opinion. — 


that it would be for the benefit of the 
infant defendant that the eae decree 
should -be made and ting = to the 
guardian-ad-litem of pr defendant 
to compromise the, suit upon on Be terms of 


. settlement set forth in the schedule hereto 


And the adult 
g agreed to the said 


annexed and marked 
es and the 
t defendant 


terms of settlement, it is declared with the — 


consent of the adult parties and of the 
-ad-litem of the 
their rorpentiva advocates that the said 


terms ought to be carried out and the same 
are ordered and decreed accordingly. It 
is ordered that thë caveat entered the 


defendant in the po, of Kristo Lal 
Chunder in the n he ee in this: suit men-. 
tloned (hereinafter to as the said © 
testator) be and the same is hereby dis- 
gs And it is further declared with 
the like consent bie moa said testator while 
aoa and of Aoma TA a ao and — 
agrmding y made as ` 
md for ee a and Testament tho 


writing n as Ben Lan 
charactor aoe dated oH a ng of 
Baisakh 


Bengal S 


correspondin 


‘to. Asan day ` of aoe 1946 hibited 


and pended in this suit and ae will, give, 
Bequest, device, dispose and do all things as 
erein contained. And it is ie ordered. 
therein decreed ‘with the - lke consent that 
the probate of the last Will and testament 
of the said testator with a thereof 
annexed be granted and issu to the 
laintiff as ane sole- executor therein. named 
ited to the province of West Bengal 
by said 
Terms of Settlement.” 


The ‘relevant 


podias 


12. of ° 
terms of Settlement which was fed fn 


Court are ‘as follows: 


“1. Probate de The . of the Will of 
Krishnalal Chun estate will be 
administered as follows: 

2. Mr. T x. Ghosh is appointed 
valuer to value the: premises. No. (a) 21 
Dr. Jagabandhu Lane (b) 20 
shares in Calcutta Tramways Co. Ltd., ‘an 


(c) 5 Pref. shares in the said com 


Gold Necklace Ween 14% ‘to He 
will be paid - altogether. Sm. 
Monorama Ehuna will be entitled to one 
fourth of the above ies on the basis 


of the valuation ma ace by the Surveyor 
and of the balance sale proceeds of No. 27 
Gopi Bose Lane (after meeting the expen- 
ses as hereinafter mentioned) in full pay- 
ment of the right of maintenance and re- 
sidence on her and her daughter Arat. 
She will get the said . one- share 
absolutely. 


8. Mr. ae Mallick, Solicitor, a the plain- 
premises No. 27 Gopi Bose 


infant defendant - 





ty 
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Lane, Calcutta by public “auction or pri- 
vate treaty at a price not below Rupees 
21,000/- and out of the sale -proceeds 
pay: 
(a) In the first instance -the costs of 
sale and of Registration of this decree and 
costs of the parties of the suit including 
Bending application, notwithstanding - any 
or costs already made. The costs 
of the defendant Sm. Monorama Chunder, 
and of the Guardian-ad-litem are assessed 
at Rs. 8,000/- and’ Rs. 250/- ively 
and the assessed costs of Sm. Monorama 
Chunder to be paid 


be taxed as between ag and client. 
(b) Costs of redeeming the said - neck- 
‘© One-fourth of the total value ar- 

rived at by the surveyor in r of 


pro 
to Sm. Monorama Sm. Mono- 
rama Chunder and Sm. Arati Debi do 
vacate the premises No. 21, Dr. Jagaban- 
dhu Lane upon such payment. - 

(d) The balance of the sale pro 
if any, of No. 27, Gopi Bose Lane 
belong to the three minors, Raj Kumar 
Chunder, Sisir Kumar Chunder and Manik 
ee absolutely .in terms of the 


(e) Premises No. 21, Doctor Yagaban- 
dhu Lane are charged with the payment 
of sum of Rs, 5000/- for the marriage ex- 
penses of Sm. Arati Debi daughter of the 
testator and of Sm. Monorama Chunder 
and also the deficit, if any, payable to 
Monorama Chunder in case the sale pro- 
ceeds” are insufficient to pay the amount 
payable to her under these terms. Three 
months before marriage of the said Sm. 
Arati the said sum will be paid -by the 
Executor. or the three minor sons of the 
testator to Sm. Arati herself. In default of 
such payments the official receiver who is 


hereby appointed receiver will take posses-. 


sion of the said premises and sell the same 
and out of the sale proceeds pay the costs 
of the sale and his commission, -and pay 
the deficit, if any, payable to Sm. Mono- 
rama Chunder as hereinbefore stated and 
Rs. 5000/- to Sm. Monorama Chunder or 
in her ce the guardian of Sm. Arati. 
The said premises subject to the 
charges as also the properties mentioned 
in 2 (b), (c) and (d) shall belon 

three sons of the testator, absolutely in 
terms of the WiL 

4, The Official Receiver who was a 

pointed Administrator-pendente lite under 
order dated November 21, 1946 is hereby 
i ed and he do deliver over posses- 
sion of the properties to the executor. He 
do pass his accounts and do pay half the 
money in his hand to Mr, P. Mullick, Soli- 
citor, and the balance half to Mr. B. K. 
Mukherjee towards part-payment of their 
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said - 
to the- 


[Prs. 19-15] Cal 287 
a as mentioned in clause 4 (a) afore- 


5. Liberty to apply.” 


18. On February: 5, 1969 Arati 
was married to one Sri Kumar Roy. 
The defendant No. I Sm. Monorama 


Chandra applied for execution of the said 
consent decree for realisation 

5000/- by sale of ises No. 
Jagabandhu Lane, Calcutta. On Marc 
1869 Sm. Monorama Chandra 
order for sale 


instructions to se the application on 
behalf of his clients Raj Komer Chan 
Sisir iay Chandra and Manick 


the application for sale of premises No. 21, 
eee 
ut ri upen 
Nath Dey did not appear or file any afi- 
davit or op the application and the 
said order for sale was passed ex parte. 


14. The case of the petitioners in 
this application, is that on August 12, 1969 
the petitioners came to know the’ consent 
decree dated September 7, 1948 on sear- 
ches made after Sm. Monorama threaten 


to sell premises No. 21, .Dr. Jagabandhu 


Lane. : The petitioners stated that they 
were minors at the time when the consent 
petitioner Sisir 
on or a 

1956 and the 


decree was passed. The 
Kumar attained majority 
November 28, 


cree which is impugned in this suit the 
petitioners would be dispossessed from 
their family dwelling house and the pur- 
pose for which the ent suit has been 
eee will = d sae gr ler i to 
e oner ess an order for injunc- 
Chandra 


Sm. Monorama 


15. Mr. M. B. Sarkar, the leamed 
Advocate appearing for the petitioners re- 
led on the Prea of the Court of 

presided over by P. B. Mukharji, J. 
as he then was) and H. K. Bose J. e- 
ported in AIR 1961 Cal 359 (863) (A. E. 
G. Carapiet v. A. Y. Derderian) and sub- 
mitted -that the consent decree as pe on 
September 7, 1948 is a nullity because a 
Court of Probate being a Court of consel- 
ence cannot grant probate by consent. He 
states that terms of settlement may be 
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annexed to the records of the probate pro- 
ceedings but no decree could be on 
the terms of settlement. To orce the 
agreement or the right, if any, under the 
agreement other oS yendent - proceedings 


16. . He placed before me the fol- 
j judgment which 


lowing portions of the said 
is set out . hereunder: | 


of great 
be dis- 





private arrange- 


is not to be influenced 
: Either it grants pro- 
ejects such grant. For 


ments of. the ies. 
bate to a will or it 
there is no middle 


. compromise. The rule 
of law is stated to be that there oan be 
consent. Either it is a 
has to be 


ther 
ensible enough 


l “The Court, however, 
softening the austerity, an 
rocedure. The practice of 
iscovered on such way in this regard. In 
England, such terms of settlement are al- 
lowed to be filed and are made what is 
said to be a “rule of!the Court”. See In 
the Estate of Cook (1960) 1 All ER 689 
where the Court pronounced for the Will 
fn solemn form and the terms of compro- 
mise were made á Rule of Court. G) 


ch a ent does not thereby be- 
decree of 





Sisir Kumar v. 


all or nothing. 


Monorama (Hazra J.} ALR 
ceeding or suit in the ordinary way as an 
a ent. The procedure as = 

justifed rationally 
by suggesting that this gives a certain 
of ‘authenticity and solemnity to 


the a ent In effect, the 
procedine kalps no 


of nico ea 

su agreement. e y 

lows to be filed. with ‘its records a written 
declaration by the partes themselves that 
the parties have between themselves come 
to a certain arrangement and nothing more. 
But this does not mean that the Court 
makes a declaratory decree in terms of 
the agreement filed. It does nothing of 
the kind. The Court expresses no opinion 
whatever on such agreement. The Court’s 


task is over by its judgment in refusing or- 


as in the case ing the probate in- 
dependently of Eat agreement the 
parties may have arrived at,” | 


Relying on this decision Mr. 
Gast the consent decree 


agreement. He quoted the affidavit of Shri 
Dhananjoy Roy affirmed on July 12, 1971, 
where it was stated that 
did not take part in the. settlement. He 
submi that his clients are challenging 
the consent 

are also challenging the consent decree on 


the’ d of fraud. He further submitted 
that clients are much affected by 
the decree and the order for sale. They 


were minors. They are illiterate fishermen. . 


Their father bequeathed the residential 
house to them by a Will But their step 
mother is now seeking to sell the property 
for payment of Rs. 5,000/-. for her daugh- 
ter’s marriage under the terms of the said 
consent decree. case further is that 
the | aise sce never gave any instructions 
to the Supreme Court Advocate and in 
any event the said oo ers Kumar Dey 
did not ap on behalf of his clients or 
point’ out ore the executin 
we decree was a nullity an 
able. 


18. Mr. P. K Mullick, the leam- 
ed Counsel appearing for Sm. Monorama 
Chandra strenuously contested this applica- 


not execut- 


‘tion. The first point taken by Mr. Mul- 


lick is that this 
and does not Ife, In any ev 
int that the suit is barred 
on. 


suit is not maintainable 
limite- 


In this connection Mr. Mullick 


(Rai Pannalal 
) and AIR 1944 Cal 
y. Nanda Kumar), 


v. Lala Hansraj G 
an 
a suit for revocation of 


(Kailash Ch 
submitted that 


hananjoy Roy’ 


decree as nullity. His clients - 


Court that - 


ho sub- 


a 


ay! 





a grant coe os not ie and hs 
proper rem woul to file an appi- 
cation under l Section 263 of the Indian 
Succession Act. Mr. Mullick invited my 
attention to Section 263 of the Indian Suc- 


cession Act and illustration (1) of Se 963. 


and submitted that the t probate 
may be revoked or annulled if the Court 
e was made had no 


1959 but 

April 30, 1971 and therefore tbis 
barred- by the law of limitation. 
Mullick further submitted that even if 
suit lies there is no cause of action in the 


Mr. 
the 


lay in makin is application. As such 
no orden be passed on this applica- 
on. 

90. In my the cases Te- 
Hed on Mr. P. K. Mullick which are in 
AIR 1 Cal 286 and in AIR 1944 Cal 
385, do not apply under the facts and 


circumstances the instant case. The 


ratio decidendi of the aforesaid two cases | 


are 


conclusive 
m wants 
te to apply 
der Section 263 of 
the Indian Succession Act, and not to file 
a Civil Suit. To revoke the grant of pro- 
bate the exclusive remedy should be an 
application under Section 268 of the In- 
Succession Act. 


21. But what do I find in the ins- 
fant case? I find that though some evi- 
dence was given but probate was granted 
yy consent of the partes. It appears from 

e decree that the testamentary capaci 
of the testator was also decided by ‘con- 
sent. Certain terms ~ of settlement were 
fled in Court and a decree was in 
terms of settlement. Jt was not simply a 
decree granting a probate but a composite 
decree which bate had: been grant- 
ed by consent and also a decree 
on the terms of settlement Hled in 






2 agreement 
e records of Court and the parties 
can take such steps as they think best by 
independent proceedings on the agreement. 
But in the instant case there was a de- 


22. The whole question is whether 
fhis can be done? It seems to me that 
the attention of the Court was not drawn 
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[Prs. 19-24] Cal. 289 
_to the case reported in (1948) 48 Cal WN 
Chan eee ran ) Mi 
cree dated September 7, 1948 was 


Tt was held by this Court in (1943) 48 Cal 
follows: 


Will by consent and without taking evi- 
dence is settled la 
such a 
the 


{ probate re- 
fused without any evidence berai led. This 
prioniple is well established and has for 

basis the fact that a probate or an 


1910) 12 Cal LJ 91. When a Will is put 
ore bate Court ` for proof, the 


Court however, 
ent hie chan ges the 


terms of ill and say that probate be 
granted. The effect of such an agreement 
will be the withdrawal of the objections to 
the - of the Will in consideration of 
vision of the estate in the manner 
such a case the probate 
take evidence about the 
Will and if it comes to the conclusion that 


by 

terms of the agreement but should make 
the agreement arrived at between the 
parties an annexure to the decree. The 
parties agreeing would be bound to re- 
susie their rights inter se according to 
t agreement, and if any of them e, 
the others will be entitled to bring a suit 
in breach, Kamal Kumari 
Devi v. Naren Nath Mukherjee, (1907) 
9 Cal LJ 19 or may compel the executor 
to distribute the estate in accordance with 
that a ent by filing an application in 
the probate Court under Section 302 of the 
Indian Succession Act, in cases in which 
that section applies. Secy. of State for 
India in Council v. Smt. Partj 

(1985) 68 Ind App 61 = 40 
= ( 1985 203) The eee of 
law laid down in (1943) 48. WN 294 
(289) was accepted as correct by the more 
recent division Bench dgment of this 
Court in AIR 1961 859 (Carapiet’s 


case). 
. 23. In view of the 
ples of Jaw and procedure 


Septeml 
1948, the Court of probate has exercised 
a jurisdiction which it could not do. 

24, In course of 


drew the eae ae g eae leamed Advo- 
cates a or the es to a recent 
meae e in 


290 Cal. [Prs. 24-84] 


AIR 1969 SC 828 (Official Trustee, Wet 
Bengal v. Sachindra Nath Chatterjee). 
me ae Court case, it was hel = 
rdships that “before a Court can 
B held to have jurisdiction to decide a 
matter it must not only have 
a to try the suit brought but 
must also have the authority to pass the 
orders sought for. It is not sufficient that 
it has some jurisdiction in relation to the 
subject-matter of the suit. Its jorisdiction 
must include the power to hear and 
cide the question at issues, the authority 
to hear and decide the particular contro- 
versy that has arisen between the 
ies. The Supreme Court in this case 
ted the principle that in order that 
jrstition may be exercised, there must 
a case legally before the Court and a 
hearing as well as a determination. 


25. Thus one must be careful to 
distinguish between exércise of jurisdiction 
from existence of iction. Even if 
there is arn ge $ jet tho the ques- 
fon ma still whether the Court has 


ie 


ar aed 


esto validity of the proceedings 


26. In my view these matters 
would niis for consideration in the instant 
suit filed by the petitioners. This suit 
filed T the petitioners is not a suit for 
declaration that the 
revoked but a suit for declaration that the 
consent decree dated September 7, 1948 

sed in Testamentary ‘Suit No. 10 of 1946 

y this Hon’ble Court is a nullity and 
not binding upon plaintiffs In the suit 
the petitioner also pee for a declaration 

t the cone be set aside and 
cancelled on the ground of fraud. The 
has been filed under Section 84 of 

the Specific Relief Act 1963. In 
event Section 34 of the S$ 


TEE 
procee may show ee one u 

order or ocres whi iinet 
adverse party was deliver pi a Court 
not competent to deliver it. Any party to 

a judgment or decree, may avoid a ude 
ment or decree by proving fraud or col- 
lusion by the adverse p other 
pods e eae cn ee enged as nul- 
the above grounds. This can be 


done by a separate sujt. 


Sisir Kumar v. Manorama R J) 


grant of probate be — 


ALR 

eed ote to the point off 
Bita Mie by Mullick in my 
view there is no question of, limitation be- 
cause in this suit the consent decree has 
been oed ae as nulli Es void. There 
is also the fraud. In the 
plaint it fi woes pleaded that the pet- 
tioners came to know’ the consent decree 
on August 12, 1969. This os a question 
of fact to be tried in the 


30. p gma point raised by Mr. 
Mullick as Be making this a |, 
cation will aoe the exercise of my 


discretion to Shae an injunction in thej 
instant case because the facts placed 

before me, it appears that the probate 
Court was not competent to pass the con- 
sent decree. If these points which are 
now raised before me were placed before 
the executing Court, there may not have 
been any order for sale at It has 
been held by the Supreme Court that even 
at the execution stage or at any stage the 
Court can take into consideration the point 
that the Court which passed the decrea 
which is sought to be executed was not 


competent to (See AIR 1954 SC 

840 at ig kuen Singh v. Chaman 

Paswan). Therefore the Aa of delay 

in this eee is not of much importance, 
81. In the premises, J think thaf 

is sufficient prima facle case to 
to rial” and all the matters raised by 
i a would be finally decided in the 


of the 


82. During the den 
= Pad house of 


suit I cannot allow the residenti 


marri 
operty if sold would cause irreparable 
loss and hy o to the petitioners iea 
it is their ential house and if it is sold 
they would be turned out from their resi- 
dential house. 

33. In view of the above matter 
there should be an oer for injunction 
ee the t Sm. Monorama 
Chandra g the said premises 
No. 21, Dr.  Teaxbenc u Pee Calcutta in 
execution of the ted September T 
1948 ee the a sal of the suit. 

84, Accordingly th 
order in terms of prayers (a). (c) wind a) a 
the petition. . 

Sm. Monorama Chandra shal! pay the 
costs of this application to the petitioners. 

other cache t respondent 
. 2D. Roy Solicitor pay and bear 
i . The cost of spondon 
Roy will abide by the result of 


Order accordingly, 
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S. C. GHOSE, J. 


Benarasi Prosad Sharma and Gipi 
Petitioner v. Bhagwan Choudhury an 
others, Respondents. 

Matter No. 400 of 1971, D/- 7-1- 


1972. 

Civil P. C. (1908), 8. 24 — Transfer 
of sait — ae (Para 11) 

Where a to a suit participated 
for quite a period in the ceeding and 
obtained benefit of orders adjournment, 
condonation of delay in filing written state- 
ment as well as setting aside ex parte de- 


cree, the Court refused to transfer the suit 
to another court on 
estions are involved in two suits before 
t courts, (Para 11) 
ORDER:— On or about December 19, 
10000 m tea Ue cage 
respondent, oudhury, a 
the petitioner. Smt. Fulla Devi Sharma 
and Basdeo Prosad Sharma, as partners of 
a firm Shree Ganesh Electric Works as well 
as the said Shree Ganesh Electric Works 
inter alia for the specific performance for 
an alleged agreement entered into by the 
defendants partners of the said firm, to sell 
the said fim to the dent at and for 
the sum of Rs. 40,000/-. In the alter- 
native the respondent claimed in the same 
suit refund of the sum of Rs. 10,000/- 
being earnest and/or consideration paid 
under the said contract for sale of the said 
firm together with interest at 12% per 
annum and ages and other reliefs. The 
sid 8245 Pas (Bh ping a 
o. o a 
Shree Ganesh Electric W 
titioner duly filed his 
enying the contract for sale of the said 
business but admitting the receipt of the 
sum of Rs. 10,000/- as and by way of 
temporary accommodation. 


2. The respondent in March, 1969, 
Hled a Money Suit being Mon Suit 
No. 128 of 1969 in the City Civil Court 


for the recovery of Rs. 5,200/- alleged to 
have been advanced to_ the petitioner 
the respondent. According to the pe 
tioner, the said sum of Rs. 5200/- was a 
pat of me Sr zm of Rs. 10,000/- 

as an way tem: accom- 
modation. The petitioner 3 filed his 
written statement in the said oney Suit 
No. 128 of 1969 in the City Civil Court 
on or about 18th July, 1969, after the 
time to file written statement had expired 
and after obtaining an order from the City 
Civil Court condoning the delay in filng 
written statement. In the written state- 
ment the petitioner alleged 
sum of Rs. 5,200/- formed part of the 
aforesaid sum of Rs. 10,000/-. 

& On or about” 18th September, 
1969, the petttioner’s application for stay 


BP/CP/B48/72/DVT 


that identical . 


B. P. Sharma v. B. Choudhury (S. C. Ghose J.) [Pre 1-9] Cal. 201 


of the said Money Suit No. 128 of 1969 
under Section 10 of the Code of Civil Pro- 
Sa rae ay Civil Court was dismis- 


4, On the 11th September, 1970, 
hearing of the suit was adjourn the 
City Civil Court at the instance of the 


petitioner until 12th November, 1970, and 
then again at the instance of the petitioner 
until 16th December, 1970. On 16th De- 
cember, 1970, the hearing was adjourned 
until 29th January, 1971. On 29th January, 
1971, the petitioner again applied for ad- 
fournment of the suit. The said application 
was dismissed and the suit was heard ex 
parte and decreed on 80th January, 1971. 


5. On Ist March, 1971, the peti- 


January, 1971, was set aside and the suit 
was directed to be heard on 18th of June, 
1971 when it 


ie was adiociney pe the Lom 
isl “the mat 


of the petitioner. 
6. On the 9th September, 1971, 
this application was filed by the petitioner 


for transfer of the said Money Suit No. 128 
of 1969 (Bha Chowdh v. Benarasi 
Prosad Sharia) pending in the City Civil 
core Calcutta to this Court for "Misposal 


7. Jt is apparent from the records 
that the main issue involved in the said 
suit in the City Civil Court L e. as to whe- 
ther the pomat of the said two several 
sums of Rs. 1000/- and Rs. sere g ag- 
gregating Rs. 5,200/- formed part of the 
aforesaid total sum of. Rs. 10,000/- being. 
the subject-matter of the High Court Suit 
No. 3243 of 1968. 


8. The ground for transfer of the 
said rin, Besides the aforesaid, is stated to 
be the fact that the Trial Judge of the 
SRi Civil Court has dealt harshly and 
without discretion and that the petitioner 
eh ed 

; e egation no - 
cular has been fumished to corroborate or 
prove the aforesaid allegation that the 
Pe wae ir trial in the 
City Civil Court. am also unable to 
Bal j prima w ge has 
made e petitioner e respondent 
instituted the said Money Suit No. 128 of 
1969 in the City Civil Court mala fide or 
that the sald suit is an abuse of the pro- 
cess of the Court. - 

9. It is true that if identical facts 
or issues are involved in two separate sults 
pending in two different tribunals of com- 


ae 


292 Cal [Prs. 1-2] 


tent ustsdietion, of them ma 
Fayed X remov Eom one tribunal to 


the other wherein the 


be 


Pe Dan oo o ay opinion 


cipated in the said sui an sige aia 
under Section 10 of tho oer of Civil Pro- 


cedure in the said suit for sta OP maiaa the 


tioner applied for i Moreover, "of delay in 
filing his written statement and obtained 
an order from the said Court condoning 
‘and. filed his written statement 
Between llth Septem- 
ber, 1970, and 29th January, 1971, the 
titioner ‘from, ti time to time obtained ad- 
panama the hearing of the said suit 
in the City Civil Court. Then a when 
on Bitty oE Janay, TOT. eo aated 

parte - g anuary. as § 
earlier, the petitioner ioner applied to have the 
said decree set aside the said suit it- 
self, The petitioner obtained the order in 


the said. suit setting aside the said ex -parte | 


decree and then got the said suit adjoarn- 
ed from. time to time: from the beginnin 
of June, 1971 until 10th September, Ati 


Ret For the sforesatd reasons and 
in view of the fact that the peti- 
aes or more than one and half years 
took part in different : gs in Sha 
said suit in the City Civil Court and ob- 
tained benefit of orders of adjoumment, 
condonation of delay in filing written state- 
ment as well as setting aside of the said 
ex parte decree made in the said suit by 
the said en no relief should be grant- 
ed to the petitioner as asked for, 


12. For the reasons aforesaid in 
my. enion dt would not be in the interest 

justice to have the said suit removed 
now ‘from the City Civil Court to this 
Court. a 
18. In the this applica- 
ton mast fal sn doused wih © costa. 


Petition dismissed. 


SE Aslam v. Union of India (A. K. Mockerji J.) 
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a 


ion is made under ae 
Lait in 1952 before the 
palin it ass the Constitution the 
value of the acquired ie should be as- 
sessed as on the date of acquisition under 
Bi 8 (3) (a) and not under cms Pa hich 
declared ultra 


G (a). ATR 1008 SO arr Cad AIR 1954 
170 and AIR 1969 SC 634, Rel. on. | 


aras 2, 4) 
Referred : Chronolo cal Paras 
(igen) AIR 1969 SC 684 (V 56) = 
ge SCR 841, State of See 
Shantilal Man angaldas 4 
(196s) AIR 1968 SC 877 (V Ai 
Por SCR 468, Union a dia 2 4 


Kamlabai Harjivandas 
(1954), ATR 1954 Pi rhs v. rie 
SCR 558, est 
Bongal v. Mrs. Ba ae 4 


se Pro- 
Rathin- 


erred to as the Aad” . 
13, 1944, C. S. Plot 
1026, 


L ), 1025 
1029, 1080, 1083, 1148 eee 1149 of moula 
Digla in the district of 24-Par, 

1) ve “the 


requisitioned under Rule 75A 
Defence of India . Rules. 
November 4, ges these plots aparadue 
about 3.69 acres under Sec- 
tion 7 of the Act. POR November 9, 1959,. 
the Land Acqarition Collector award 
Pigha with. aoe E oe 
per bi respect to e 
. S. Plot except plot No. 1149 
which is e same was asses- ` 
A he. ae a ee E agres- 
ment was reached a E 
with regard to the paundi Rei 
med Land md, Acantsition Calector, an 


a notification 
dated 17th of May *4.000. asd, a eo 
ence was on 29-660. 


made 
claimant claimed ni 4,000/- per De a ae 


fair compensation for the lands and R 
9.000/- por bigha for the ‘doba, Thel 


BP/BP/B47/72/MNT/BNP 


1972 


K. AE Y. Kashim AH 


Cal, 298 
claimant contended before the Arbitra the fact, that the Central Act, XXX 
that clause (b) of Section 8 the of the re var was enacted prior to the date when 
was ultra vires and the Arbitrator should the Constitution (4th Amendment) 
ma a sum. ror clan (a) of 1955, came into force. 
ection o e 5. _ The learned Arbitrator passed 
Arbitrator rejec claimant’s conten- the award in the instant case on the basis 
_tion and awarded compensation of the of ps b) of Section 8 (3) of the Act 
lands at Rs. 1400/- per bigha and the and so he not come to finding as 
doba at Rs. 700/- sa an being double to what was the value of the land on the 
the rate that was lent at the time date of the acquisition. Mr. Sen submit- 
of tion. The claimant, being a ted that we should remit the case to the 
eved a the said award a learned Arbitrator for determining the 
earned pesiered this appeal in valuation on fresh’ evidence. We find 
this Court. there is sufficient material on record which 
is Mr. the learned Advo-. SS re ae te tp comes to a) tee 
appearing on behalf of the claimant, ent of -the value of the 


ed that as clause (b) of Section 8 


pian eee 
e 


e Court in Union of India 
Harjivandas Pare AIR 1968 

SC 877, the value of the land should be 

assessed a$ on the date of acquisition.. 

8. Mr. S the learned Advocate 
appearing on of the State, contend- 

that after the Constitution (4th Amend- 
ment) Act, 1955, under Art. 81 (2) of the 
Constitution inadequacy of compensation 
is not justiciable and when Parliament has 

enacted that no law shall be 
ed in question in any court on the 
gound that the compensation provided is 
not adequate, it was intended clearly to 
exlnde from the jurisdiction of the court 
enquiry as to ie the amount fix- 
ed or oF deescntied the application of the 
principles stated in the statute is ‘a fust 
equivalent’ of aie the owner of the land 
is deprived of. In other words, the argu- 
ment is, that neither the principles pres- 
cribing the ‘just equivalent’ nor the amount 
ed as ‘Just equivalent’ can be 
tioned by the Courts on the ground oF in 
adequacy of compensation. — 

4, Union of India v. _Kamlabai, 
om 1968 SC oe cage by ue 
upreme . Court following e principle 
stated in Mrs. Bela Banerjece’s case, “ATR 
1954 SC 170 im respect of the Acts enact- 
ed before the Constitution - (4th Amend- 
ent) Act, 1955. The Amendments made 
in Article 31 of the Constitution are not 


thet in a ense wh 


jees case and owed by Kamalabai’s 
case would age ee ree Bodas” ATR State 
of Gujarat v. 
Toad S6 Gal at pr, B40). Mangaldas, 
d Acquisitioning of Immovable 
patty Aa -1952 (Central 4 Act XXX of 1955) 
enacted on 14, 1952. The 


tow 


Therefore, the amended provisions of 
Article 31 LO) of the Constitution are not 
[attracted ae case, in view of 


sonable ass 
lands of the land on the date of the acqui- 
sition. 

6. Ext. I (c) is a ‘kobala executed 
on the 12th February, 1959, which would 
be relevant for ascertaining the rate of 
the market value near about the date of 


the ition. In that kobala lands 
were sold at the rate of Rs. 10,950/- per 
bigha. “The lands are situated 
within the Dum Municipality. It is 
only five miles from Calcutta. Many in- 
dustries, — bi pon ei grown up 


n that basis 
Plot No. 1149 a cannot be 
In the result, this a oe 
lowed We de ee ee 


be paid to the ant- 
appellant in addition to the sum a 
alrea aid to him. The claim- 
ant is also entitled to interest at the rate 
of 6% (six per cent) per annum on the 
compensation money till the’ date of pay- 
ment. 
There will be no order as to costs. 
GUPTA, J.:— 7. I agree. 
Appeal allowed, 


formes ` 


AR 1972 ‘CALCUTTA 293 (V 59 C 53) 
` AMIYA KUMAR MOOKERJI, J. 


Kutubuddin aem and others, 
Petitioners v. Kashim and another, ` 
Opposite parties. 

Civil Reva. No. 902 of 1969, D/- 
10-8-1971. . 


(A) West Bengal Land ` Reforms Act 
(10 of 1956), S. 8 (2) (a) — Heba-bil-ewaz 

Consid on not we somo 
other comm: i hae msaction is an 
change which pa under S. “3 H 
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(a) — Application for pre-emption not 
maintainable. 

A Heba-bil-ewaz is a sale when the 
consideration is only money. 
sideration is not money but some other 
valuable consideration it may an pos 
change or a Barter but not a sale. - 
1868 SC 200, es (Para A 

Thus an application tion is 
not maintainable aden $ "s (1) whero a 
rae is by = exchange or under 

eba-bil-ewaz is within the exception 
Peni bi for in s. ti e) (a) of the Act 

ara 


(0 D Jose f 1956), 8. St b 
o. > 
Whether «sift. Ck 
Act (1882), S. 129). 
A gift is 


a transfer with 
tion. Therefore a Heba-bil-ewaz is not a 


gift and does not come within the exception 
under S. 8 (2) Pat dhe Aer ee 
Chronol Paras 


(1968) AIR 1968 ‘sc 200 ye 
1967-8 SCR 876, Commr. of Ine. 
ba; Andhra Pole v. on 


General Stores (P.) L 
ies) ILR CR) 1 Cal Lee Jerafat 
Kamrezvan 
(1932) Am 1952 C Cal 625 fim 19 


. Satyendra 
Fulsom a 


5, 6 


4 Ind Cas 
466, Abbasali v. Kern Baksh 
0876) 8 Jad App. 291 = ILR 2 Cal 

Ranee E acorn 
v. Mat nowt Jehan 4 


Miss Archana 


ORDER :— This Rule was obtained 
by the petitioners agai an appellate 
order of Plie learned Munsif, rejecting the 
petitioners’ lication for War Beg 
meng raum (1) ee 

eforms Act, 1 

a One Hazi is since de- 
ceased, the father of the pentone Nos. 
1-7 and husband of No. 8, was 


h of Aeri, 


eE oA pos eel on 
erred. 


1965, transf 223th acre ot land out 
of the lands in the aforesaid khaitan to 
opposite party nos. i who are neither 


co-sharers nor araa adjoin- 
dae land a the said. Khan, = a con 
ERG ko) under 
: a “Gosia “ts “Heba bil-ewaz”, 
E e in of registration e sai 
deed was valued at ‘Rs. 1,000/-. The 
said Hazi Fakirnddin, thereafter, made an 
application on llth of June, 1965, to the 
Revenue Officer praying’ pre-emption under 


I 


[Prs. 1-4] XK., Ahammed v. Kashim AH (A. K Mookerfi JJ 


If the con- - 


without considera- ` 


ano Officer were in error in hol 


ALR 
Section 8 (1) of the West Bengal Land 
Room Act (hereinafter referred to as 


gift consi 
tion, it ma a -sale in reality but it is 
oan may boa The took an 


st ps bs of S Mos 
ii peal against 


the said sopan, ete er Halt 
died and the petitioners were peers 


ed from 
ton) 0) of Section ay the Act The 
loners ev against Ə 
said order of E the a) Munsif, moved 
this Court on an application under Art. 227 
of a Constitution and obtained the pre- 
sent 


3. Mr. Roy, the Jearned Advocate, 

g in support of the Rule, -contend- 
that the learned Munsif and the Reve- 
ding that 


Heba-bil-ewaz was a gift, pure and simples 
therefore, 


md, the transfer ur under such 
was exempted 

dead, the sens Lane (2 rere 

Section 8 of the Act. Mr. Roy su mitted 


that Hoba bll-owaz ‘as understood: in 


as well ag many of the deci- 
sions of this Comt In support of his con- 
tentions Mr. Roy referred to a number af 


ons. 


A It is submitted that a Heba-bil- 
es as ange 
i gift, is a. 
is reality a sale, and has al the aps 
dents of a contract of see S 

o gives rise to e right of pre-em a 
(Vide, Satyendra Nath a O T jae v. 
1932 Cal 625)). Where th prop ea 

ere the ee Sa 
vered under a Haba-bil-ewaz 
able and is of the value of Rs. 100/- a ond 
upward, it must be affected by a registered 
instrument as i under Section 54 
of the Transfer 


relates to sales. (Vide, 
Bash, (1909) 18 Cal WN 160). 
characteristic of Heba-bil-ewaz 
Saraffuddin Mohd. v. Mohi- 
ILR 54 Cal 754 


27 Cal 808). It is hee at 


by the Mohammadan Law of a but is 
amenable to the General Law India 
relating to the contracts and the a 
of Property. The Judicial Committee of 
the Privy Council, in Ranee ooroo- 


1972 
nissa v. Mst. Roushen Jehan, (1876) 3 Ind 
App 291 (PC) a at p. 308, that a 
consideration for Heba-bil-ewaz may be 
potectly valid which is wholly aera 

amount when compared with the g 
given. Some of the cases have gone so far 
as to say that even a gift of a ring may 
be a sufficient consideration. In  Jerafat 


Mondal v. Kamrezvan Bibi, ILR (1955) 1 
Cal 1 it is held that a Heba-bil-ewaz 
should regarded as a sale, whatever 


might be the value given in exchange of 
the property transfered. Koran Sarif, a 
string of bed or a carpet is a good con- 
sideration for a Heba-bil-ewaz. According- 
ly, Mr. Bey submitted that a copy of Holi 
Koran in the instant case, is a good consi- 
deration for a Heba-bil-ewaz, it should be 
regarded as a sale and not a gift within 
the exception under sub-section- (2) (b) of 
Section 8 of the Act. Therefore, the Tri- 
bunals below illegally exercised its juris- 
diction in rejecting the petitioners’ applica- 
tion for pre-emption. 

5. Mr. Sen, the learned Advocate 


on behalf of the opposite party, 
contended that a of Koran or a car- 
et might be a valid consideration for a 


eba-bil-ewaz but unless the consideration 
was in the term of money, there could not 
be a sale, and when there was no sale, pro- 
visions Section 8 (1) of the Act are not 
attracted. In this connection Mr. Sen re- 
ferred to a decision of the Supreme Court, 
Commr. of Income-tax, Andhra Pradesh v. 
‘Motors and General Stores (P.) Ltd, AIR 
1968 SC 200, wherein the Supreme Court 
has laid down the essential elements in a 
transaction of sale. Mr. Sen further con- 
tended that -Heba-bil-ewaz is a Fie for a 
ae Sa" “5 PaO for 
exception i in Section _is 
a gift without any qualification or restric- 
tion. The expression “any pecuniary con- 
sideration” poring in sub-section (e) of 
Section 26F a) of the Bengal Tenancy 
Act includes and Connotes all consideration 
either in the shape of cash money or other 
materials having a pecuniary value but 
such expression is absent in Section 8 Ha 
of the Act. The said section provides 


pe te 
e e 
consideration is 


200, h 
ence 
an ental ele- 


sideration is not money but some 
valuable consideration it may be an ex- 
change or a Barter but not a sale. 

7. The chief characteristic of & 
oe ee Grate sae consi- 
eration. Gift is defined in Section 122 of 
the Transfer of Property Act, as “the trans- 
fer of certain existing le or immov- 
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able property made voluntarily and with- 
out consideration”. So, Heba-bil-ewaz is 
not a gift and therefore, in my opinion, 
does not come within the exception und 
sub-section (2) (b) of Section 8 of the Act. 


is, 

is a sale. It is well settled that Heba-bil- 
ewaz is a sale when the consideration ig 
money. In ILR 54 Cal 54 (757) = 
(AIR 1927 Cal 808) there was a deed by 
Mohammadan lady purporting to transfer 
certain in consideration of donee’s 
paying her a d annual sum of mainten- 
ance. It was held that the transaction 
was one of a sale and not a “Heba” in any 

In another case referred to by Mr. 


sideration of donee’s executing in favour 
of the donor another deed which the 
ee agreed to pay Rs. 5/- per month 


was hel 
provisions of S. 26F of the Bengal Ten- 
ancy Act. The cases of pre-emption under 
Section 26F of the Bengal Tenancy 
may be distinguished from Section 8 
the Act, because “any pecuniary conside- 
ration” occurring im that section might in- 
clude consideration in kind. But in the in- 
stant case, considering the nature of the 
transaction, it cannot be said that the said 
transaction was a sale because admitted] 
there was no é eration of money. 
view of the above decision of the Supreme 
Court; the transaction is either an ex- 
change or a Barter. A transfer by ex- 
core is ex d under sub-section (2) 
(a) of Section 8 of the Act. A Barter is 
to_give in exchange for some other 
commodities, it is another name of an ex- 
change. ‘Therefore, I hold that the pet- 
toners a tion for pre-emption is not 
maintainable under Section 8 (1) of the 
Act as the transfer in the instant case is 
by an exchange under a Heba-bil-ewaz and 
it is within the exception provided for, in 
sub-section (2) (a) of Section 8 of the Act. 


ah In the result, this Rule is dis- 


10. There will be no order as td 
costs. 
Petition dismissed, 
ere samaa ae mee 


AIR 1972 CALCUTTA 295 (V 59 C MJ 
RAMENDRA MOHAN DATTA, J.. 
.. Life Insurance Corporation of India, 
Applicant v. M. L, Dalmia and Co. Ltd, 
Respondent. 
Award Case No. 150 of 1 D/- 
81-1-1972.. di í; 


(A) Arbitration Act (1940), S. 2 (a) —« 
Arbitration agreement — Dispute. 


BP/DP/C2/72/SSG 


employer having hi 

tractor to make reference to pia is under 
the valeslareay clause cont ar brr on 
challenge th e furisdiction arbitrator 
to decide this claim. The arbitrator did 
not açt in excess of his jurisdiction by enter- 
taining’ such a claim. .1942 AC 856 and 
ATR 1952 SC 119 and AIR 1969 SC 488 
Followed. (Paras 22,. 25) 


(B) Arbitration A Act: (1940), S. 30 — ` 
“Misconduct of ar Determinati 


‘bitrator — on 
Appreciation of ‘evidence by arbitrator 
if relevant consideration. f 1 
` The weight or the appreciation 
the evidence by the arbitrator should a 
be considered by the Court in come iG 
the finding as to whether there was egal 
memi eT or E bo qual abitntor is ’ s 
e e ty or the quan 
eA oe s i not be for ot 
to take nsei wa fi task of being 
pe of the evidence .before the arbitra. 
It may be possible that on the same 
evidence Court might have arrived at 
a diferent conclusion. the - arbitrator 
but that by itself is no und of settin 


ed 


aside an .award of an Arbitrator. (1949) 
58 Cal WN 828.  Distin AIR 
1951 Cal 280, Followed. (Para 28) 


Cases Referred: | Chronological Parag 


ATR 1969 SC 488 = 1969-2 SCR 


Sagarmull . 
AIR #051 Cal 230 = 85 Cal Ly 176, 
a hinwalla 


224, Union of India v. Salween 
Timber and - S het Co. 


(indi 
‘ATR 1960 SC 588 = 
793, Alopi Parshad and 
v. Union of India 
ATR Cal 11, National Fire 
Insurance ‘Co. Ltd. `v. 
Union of India 
ATR 1952 SC 119 = 1052 SCR 501, 
Be General Insuraios Co. Ltd. 
Pearey Lal Kum 


RI 


(1960 2 SCR 
Ltd. 


18, 28 


i AIR 1951 $ sc 9 = 1950 SCR 792, - 


A. M. Mair and Co. v. Gordhandas 


19 


Haji Ebrahim Kassam Cochin 
pornp Indian Oil Industries 


MIS? Johor I) Para : 52 age O 
o ual, v 
Lt 


Dreyfus an 1s 
(1949) 53 gi WN 828, ‘Chhogmal 

Rawatmal v. Sankalchand G. Shah 27, 28 
gue early All ER 387, 


Darwins ‘Ltd. 
ssh it g CB 665 = 189 ER 278, - 
Peterson v. Ayre 


Basu, for Applicant; Bhabra, for Res- 


B8 


- pondent. 


ORDER :— This is an application for 
an order that the award April 29, 


L. L Corpa. v. M. L. Dalmia (R. M. Datta J) 


‘3,70,632.44 paise in 


ALR 
1971 be declared null and void and/or be 
set aside, - 


2. The facts are that on or 
1955 the then ‘National Life 


of the 


issued and the dent was asked to 
commence the work on the um 
that the formal contract would be issu 


in due course. ee he matter of the said 
agreement the petitioner’s architects Messrs. 
Ballardie, Thom and Matthews acted 
as the agent of the ioe aa all through- 
out. The petitioner from time to time 
made various payments against the run- 
ning bills submitted by the respondent on 
the certificate of the said archi 

terms of the said 


came into existence and the said Corpora- 
tion duly. took over the said contract on 
behalf of the said National 


Insurance Co. 
gi 
tt 
intai th Be oot buildin tsa, “es On or about 
October T 1959 the réspondent Sale out 


the final bill wherein it claimed for the 
a by calotlating the 
price of the additional work and the devia- 
Cun andr ar cee The apa 


cate- 
ies stated ee under : the 
gon, Be As, sae above, anda archi- - 
tects were to give a certificate to enable 
the respondent to receive payment. On 
or about June 1, 1960 the said architects 
ed a certificate for payment g Ru 3 
respect of o laim 
under category “A” and in 
claim under cate ear “B” 
tects recommend sum of Rupees 
1,14,885.06 paise. The said architects re- . 
commended payments in various 
items which Mi mentioned in their letter: 
dated June 1 — addressed. to the peti- 
tioner. Out of th sum so pa 
mended for paymant ye 
to pay .a sum of Rs. 3,50, ibys 
a som ‘of Rs 


the ned 


cone a 


tioner did not act in terms 
recommendation of 
jected the entire claim 
paise. 


and re- 
of Rs. 1,14,885.00 


on or about October 1960, ie., lon 
after the work was com ; sald 
formal contract i terms 


tract or as to any matter or thing arisin 
thereun (except as to the matters | 
to the sole discretion of the architects 
under clauses 1, 4, 5, 16, 19, 19A and 29, 
and as to the exercises by them under 
clause 18 of the right to have any 

opened up) or as to the witholding by the 
architects of any certificates to which the 
contrator may claim to be enntitled, then 
either party shall forthwith the 


con. 


other written notice of such di or dif- 
ference, which notice shall sp the mat- 
ters which are and su te 


in di 
ce of in, depute, notice has 

and no other, shall be and is here- 
referred to the arbitration and final 


pressly excepted above, and to determine 
all pete in dispute 


amount thereof, and shall direct by whom 
and to whom and in what . manner the 
same shall be borne and This sub- 


the Indian Arbitration Act, 1899; any 
statutory modification thereof for the time 
being in force. The employer amd con- 
tractor hereby also agree that arbitration 
elat any: tigh of tion uda te 
ent to any. t on un 
contract with to the matters herel 
be so referred to r 





L L Corpn. v. M. L. Dalmia (R. M. Datta JJ. [Prs.. 4-7] Cal. 297 


would mean Messrs. Balardie, 
a be eaciae PA 

t be nam 
emp at any time. The 
a r eom aal erl a 
sai 


ompson 


sales tax delivered 

- Lo the conditions of eae the rr 
were required on e est 

the said architects to (furnish?) em with 


all the invoices, accounts receipts and other 
vouchers that th i be required in 
connection with contract. Clause 


de oi 
22 of the said conditi ed, inter 
that 


or within an 
extended time and if the architects scald 
ify in i er conditions men- 


finished. Under clause 27 of the said 
conditions the contractors would be entitl- 
ed to payment’ under the certificates to be 
issued. ay the said architects to the con- 
tractors in the manner as provided therein. 
Under clause 29 (a) of the conditions the 
contractors would be at liberty to deter- 
mine the contract notice in writing to 

e i in case of non-payment of 
its dues under 


by the architects under certain conditions 
mentioned therein. - 

8. By their letter dated August 9, 
1961 the ndent’s solicitors claimed a 
total sum of Rs, 2,84,674.99 paise as the 
balance’ amount due in respect of category 
“A” -and for the entirety of the claim in 
respect of category “B” viz., Rs. 1,14,385.06 
On or about pet a! 18, 1961 the 


claim under category “A”. 
October 27, 1961 the petitioner by 


letter to the both the 
balance i 


under category 


the certificate to be issued . 


was sent to the 


L 


Wy 


` provided as follo 


298 Cal, [Prs. 7-12]: L. L Corp. v. 
architects to concur in the appointment of 
one Sri S. naa h rae e sole arbi- 
trator in terms e said arbitration 
clause. The A filed its statement 
of claim before the said arbitrator. Tean 


Sope sot Jeno 
ya 
as ap na unless both the pastes 
would agree to the appointment. 

z Octoba 3, 1903 the For 
Dana aa APEE, Der or e 
pointment of an a tie sad 

lication various p were arged 
behalf of the petitioner. Inasmuch as the 
same related to the Soe the arbi- 
trator and the parties’ to go to arbi- 
tration, Masud, J- n calie the parties 
delivered a judgment thereon Sad appoint 
ed Sri S. Mitter, Barrister-at-Law, 
the sole arbitrator. ' 


8. The said arbitrator held about 
19 effective sittings and' made and pub 
ed his award dated April 29, 1971 which 
WS: — 


“Whereas S. C. Mitter, . Barrister-at- 


Law of No. 19, Camac Street, Calcutta 
was by an er made by the Honble 
igh Court, Calcutta, ‘dated 17th day of 


appointed’ Arbitrator in res- 


1970, 
of es and differences 


submissions made on ‘behal the parties 
I do hereby: ake my award as follows: . 

(A) I award and direct that the res- 

a Life Insurance agi of 


category “A” 


Ltd. a sum of Rs. “19 ,000/- 
Nineteen thousand only) as cost 
Ceapees arbitration including e cost 


Court it ppe resulting in Order 
ae 17th Joly, 1970. : 


(O T ot aod dred onet Te Samp 
Duty for the publication of the award 


Hey 


M. L. Dalmia (R. M. Datta J) ALR. 
be Poma by ihe camenti. M. T. Dalei 


rae ians . Lid Ae a ea ae ce 
wales of Rs. 1 ro upan Oe hundred 
only), on pin award is pub- 
lished, it the claimants 
M. L Tue oe and Co. Ltd. should 


ment of 
trator, 
Sd/- (S. C.' Mitter] 
ITRATOR. 
29-4-71.” : 
that the said 
entire ane er- 


9. t would 
arbitrator te allowed 
cept only a little anoe as c 
the statement of claim filed by the respon- 
dent herein. 

10. Mr. Basu, leamed counsel, | 
sppearing on behalf: of the Life Insurance 

oponon- of of India the petitioner herein,. 

argued -sey several points for setting aside the - 

award. 


11. According to the learned coun- 
sel the evant ee ee 
category con was 0: 
outside the scope of the contract and as 

the same was outside the scope of 

the arbitration clause in the contract. 
the said letter dated June 1, 1960 written 
by the said architects to the petitioner it 
was poi said 
the sum 
114,885.06 paise as the amount 
to the contractors against the zategory ‘B 
yet no final certificate for payment was 
issued. because the nature of the claims 
put forward under category B wonld re- 
veal that the same were outside the scope 
of the said contract. It was also pointed 
-out to Court that a certificate was given 
in so far as the claim under category ‘A’ 
was conncermed by the certificate dated June 
1, 1960 because the said claim was with- 
in the scope of the said contract. The 
petitioner too considered the said claim 
yode category B’ as outside the scope of 

the said contract and as such ceria the 
game. 


tloner was liable to compensate and/or to 
pay the said sum to the respondent 

ant. On the basis of the said pleading if 
was contended that the ondent was 
claiming the amount under Section 70 of. 
the In Contract Act. On the basis as 
aforesaid it was ed that the claim 
under Section 70 of the Indian Contract 
Act was outside the purview of the con- 


1978 


tract and as such outside the so of the 
arbitration clause contained said 
eee 

oe singel relied on the case of 
ohuroull Louis and 


Parasram 
te Ltd. AIR 1949 Cal 179 for support of 
ne pe eens that a claim under Section 
KO of the Indian Contract Act would be 
outside the scope of the arbitration agree- 
ment if the- arbitration clause provided 
that the dispute “under the Contract” was 
to be decided by the arbitrator, as was 
the case here. Mr. Basu also relied on 
the case of Parshad and Sons Ltd 
v. Union of ATR 1960 SC 588 for 
the eaten inter alia that the claim 
on account of excess price ped due to 
rise in prices were matters which could 


pot affect the contract. 
14. behalf of the dent 
Mr. Bhabra io hale gr the arbitration 


clause, the opening eons whereof lahat 
that any dispute under the contract would 
be covered by the arbitration clause. The 
arbitration clause, accordingly, was wide 


enough to cover the made under 
category B’. It is submitted that the claim 
under cate ‘B’ is based on non-supply 
of steel an 


A by the employer i.e. 
the National Insurance Co. Ltd. Mr. 
Bhabra referred to condition No. 4 of the 
Pn bilge contract wa spoko, of E 

st and cement e employer. e 
learned counsel ae referred to the -mA 
letter dated June 1, 1960 written by ae 
said architects to the petitioner recom- 
mending payment of the said sum to the 
said contractor, being the i alae here- 
in. In the said letter each item of 
had been discussed and it would arpa 
therefrom that the said claims were 
respect of damages prising out of Teach 
of contract EE the said emplo- 
yer due ae aon the said steel and 
cement. nf of such breach of 
contract dis was caused in supplying 
steel and cement with the result that the 
respondent suffered hea damages for 
which the respondent aed o for damages. 
The said claims were dealt with itemwise 
in the said letter of the said architects and 
the recommendation was for the following 
items. and for the following amounts: - 

1. Deterioration `of shuttering, bali 
crops etc. 

On this heading the following writ- 


appear: 
ie deterioration was due to stop- 
work in the first- instance from 
pe to August, 1958 when cement, 
steel were not available and then agam 
fom September to November, 1957 after 
the nationalisation of the 
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clim. in a positon to Mirae that 
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Statement “A” Rs, 68,100/- 
P Rs. 44,888/- 
Rs. 1,07,988/- 


Against this we assess that an amount of 
Rs. 75,0407- pe shown in - detail in -tbe 
bill is reasonable.” 

In fied fee ect of the second item it is pro- 


vided 
“2. Idle establishment charges (State- 
ments A and B). . 


periods:— 
RI March to August, 1956 — 6 months 
8rd September to 18th 
November, 1957 
The establishment ch 
the first stage are as fo 


Staff salary Ra. 1.000/- per mont 


S Rs. 2,500/- month 
Mechanics and = 
Drivers Rs. 850/- do 
Watchmen Rs. 250/- 


Rs. 8, 

Total for 2% months Rs. 7,6 

The increase in the establishment 
charges in the second stage is due to extra 

employee on the fob. 

We have verified the actual ent 
from the books ‘of the aeuattonaed cee 
e 


amounts ch the contractor total- 
ling Rs. 16,625/- kas in order.” 

15. As regards the other items 
Nos. 3 to 9 the same relate to matters 
arising under the contract. Some of those 
items have been rejected and in respect of 
some other the architect has recommended 
lesser amount than claimed. At the con- 
clusion of tbe said letter it is provided as 

llows:—— 

“On the above basis we assess that 
an amount of Rs. 1,14,885.06 is payable 
to the contractor against category “B”. But 
we wish to have your final view before 
me final certificate for payment is issued. 

I£ desired, we should the details 
with you at your convenience when the 
contractor should also be requested to be 
present with all records so that any 
sea information required can be furnished 


16. Mr. Bhabra. also contended 
that in paragraph 15 of the statement of 
claim filed by the respondent herein it has 
been categorically stated that the claim 
arose out of the agreement and according- 
ly it is not correct to say that the claim 
under category “B” was mded on Sec 
tion 70 of the Indian Contract koe 
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a ald pian, Me aT bee 
contentions an ve 
no hesitation to come ‘to the finding that 
the claim under cate 


2 were 
for the n of the steel and cement 
and aa cog ‘va claimed under 
category “B” fists the con- 
tract for Lae thereof . accordingly 


thermore, by the 
80, 1962 the Zonal: Manager of 
letter 


respondent in the fave of the arbitration 
clause in the agreement. That being the 
position, the petitioner themselves ad- 
mitted that matter was within the 
scope of the arbitration clause. This 
letter was written in ly to the respon- 
dent’s solicitors’ letter dated November 20, 
1962 wherein the 


in tbe. ny of the deciding the 
Se the | il fee) because the 
‘paltone its respondent to 


refer the said dispute: Me ‘arbitration. 


18. Furthermo 
from the said- mienten $ clause eal at 
es an 


e arbitration by the parties herein. Be- 
fore Masud J. this question was a tated ag 
- to whether such notice was actu 
in respect of categories “A” and “B”. Masud 
J. was satisfied that . such formal notice 
was given. In any event, the petitioners 
having suggested the arbitration homad a 
cannot be allowed to maintain that the 
formal notice should have been sent. 


9, In the case of A. M, Mair g 
Co. Sagarmull, 1951 
sc o ‘the Soren Court sted on a a 
sage quoted in Heyman v. Ue, 
1942 AC 356, where Ford “Deed 
pounded. the test in the Peara Lace 


age:— 


“Tf a hasto fuvecresolies 40 the 
contract, that dispute. is a dispute under 
the contract.” 


20. Tn the case of Ruby General 
erence Ltd. v. Pearey Lal Kumar, 
ATR 1052 SC 119 at p 121, it was observ- 


“The question to: be decided is whe- 
ther the point on which the parties are in 
dispute is a difference ‘arising out of the 

hey’ ia terms of Clones 7 of the policy. 
The test for determining such a question 


ly given ` 


ALR 
has been laid down im a series of cases 
and is a sim ae one. The test is whether 


recourse to the enue by which ze par 
ties are sone e pur 

e of determinin Pa oe a coors 
etween them. recourse 


contract is necessary, then the matt Se 
come within the of tho ait arbitrator's 


: a 


placed on the 
alween Timber 


Reliance was 
care vf Uni’ af inde. 


and Construction Co. (India), ATR 1969 
SC 488, where e Court . made 
similar observation g the test ‘to be 
lied. in an’ arbitration clause 
which the determination of the 
dispute, inter alia, under the contract. 
In m the contentions 
of Mr. oe Bhabre on point should be ac- 
cepted by the Court to the effect that in 


this case the claim under category “B” re- 


lated to a ate under the contract for 
which aus, a was pan to . the pe 
tioner, category pai 


petitioner a ine asked the ee ae A e 
go to arbitration cannot now be allowed to 
contend about the want of jurisdiction a 
the arbitrator D ‘decide such dispute. 

fhe final bill, it was pointed out by Mr 
Bhabra, the price of steel ke cement had 
actually been credited to the petitioner. 


23. At the reply s Mr. Basa 
wanted to raise ano int by relying on 
the case of AIR 1960 SC 588. It is argued 
that by allowing the claim made: under 
category “B” the arbitrator in effect has in- 
creased the rates mentioned in the contract 


. and accordingly, the same was beyond the 


scope of the arbitrator’s jurisdiction. In the 
case oe 


arbitrators were satisfied that the Hae es 
produced by the 
pe eneral rise in prices and bot “of abour. 
aking into consideration the fect that the 
other persons were paying ghee at rates - 
considerably in excess of the stipulated 
rates’ the arbitrators held that the Fagents 
were entitled to be reimbursed to the ex- 
tent of Rs. 11,27,965-11-8. But the terms 
ot the contract, stipulating the rate at 
ch the financing and_ overhead - charges 
were ‘to be paid remained bindin ing so long as 
the contract was not abandoned or altered 
by mutual agreement and it was observed 
by the Supreme Court that the arbitrators 
had no authority to award any amount in 
excess of the amount expressly stipulated 
to be paid. Mr. Bhabra armed that in the 
case before the Supreme Court the arbitra- 
tors =n increased the rate and gave. 
reasons for the same but in the case before 
this Court no reasons have been given by 
the arbitrator and the Court is not in a 
position to conclude that the arbitrator in- 
oreased the rate as stipulated in the com- 
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tract. In any event Mr. Basu’s argument 
cannot be accepted because the increase in 


the total amount, if any, is on the basis of material before 
the damages ‘ered the contractor as 
mentioned in the of category ` 


“B” in the letter the said architects. - 
Masud J Mr. Basa that 
Was) ok cles upon to decide 
tho qustion of, jesetiction: ta, ie super 
him & as such the ent of 
cata in 


Maud cannot popem as res 

this J. because the aaraa of 
Masu o E comection were obiter. 
Mr. Pld on several cases on that 


point. Bair. Bhabra did not dispute the pro- 


positions of law and the es involv- 
ed therein but contends ia A eppil 
cation before Masud Jf. the said point 
ing to jurisdiction was directly mooted. 
25. That being the position, in my 
oe arbiter ae not o ce 
jurisdiction entertainin e 
cua of the “contractor dn. peepect the 
[claims referred to‘ them for category “R”. 


26. The second point that is argu- 
ed by Mr. Basa is that the arbitrator was 


of legal misconduct in arriving at 
se ion without evidence. It 
is argued that any reasonable man acting 
in such 


osition could not have come to 
arrived 


gamh 14 of ae 


total amount in respect of fen ” is: 2 
the extent of sum of Rs. ae ee 


by the said 
Pee Ce. Ltd. Since the sià a were 
disputed hence evidence was to be adduced 


in order to enable the arbitrator to arrive 

at the figure if the same was to be a 

ed. The sees dated . October 27. 1961 

would show that 

at New Delhi between the contractor, the 

architects and the petitioner.. The peti- 

o ave its aa in that oonierenoe, 
no recommendation 

Dade by the said architects. pee ind 

ti an a ea was no documentary 


evidence to the arbitrator to 
fo oe 
tion of the 


ects. would be taken as the documen- 


ued that even the 


there was a conference. 


e writing contain- - 


payment would not be 
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cided that issue of fact without any evi- 
dence or material before them and such a 
ecision amounted to a’ serious 


and upheld the d 
S. B. Sinha J. in the Trial Gra glee 
the award was set aside. 


Ths said 
F RNR 
the, extent of 
Rs. 3,50,009/- out of de said certificate 


amount. A the question before 
the arbitrator was Che an the balance sum 
of Rs. 682.44 paise was payable to the 
oes by the petitioner or not. The 
me corr dence and the documents 

the arbitrator. The ar- 


bitrater had before him ana documen- 
tary evidence and admission on the part of 
the said architects who were in effect act- 
ing as the agent of the petitioner all 
throughout ai on the rai of their re- 
commendation all payments were made all 
throughout until the said. “inal bill Even 
on the face of the said recommendation 
and certificato the said payment to the 
extent 2,50,000/- was made. It 
ne ere me and 29 (a) of the 
gaid formal contract that the payment was 
agreed to be made to the gna! by the 
employer from time to time by instalments - 
upon certificate being issued by the said 
architects. It was provided nder cl. 29 
(a) that the contractor was given the ri e 
even to determine the said contract if 

made unidér the 
certificate of the said architects as provid- 
ed therein. It appears from the counter 
statement of facts that the said certificate 


aritna d consider the 

as a piece of evidence. Under the 
definition of evidence as provided under 
Section 8 of the Evidence’ Act it is pro- 
vided as folows: 


eal nea and odode 
(2 ‘all En produced © for the 
of the Court, documents. 


‘Ithe case before me. 
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fre called documentary evidence.” 


arbitrator. Various English 
have been cited at the! bar on this 
but, in my opinion, in view the ific 
ision in the Indian Evidence Act the 

w in India is clearly different. from th 


e 
law which is Pes, in England. In 
my opinion, it was rightly ‘contended on 
b of the respondent that the oral evi- 
dence in this case was not adduced. before 
the arbitrator in view of the fact that the 
parties might have thought that it was not 
necessary ‘because on the basis of the docu- 
mentary evidence the matter could be de- 
cided. The fact remains that no issue of 
fact was actually: raised on behalf of the 
respondent and there was no difficulty on 
fhe part of the arbitrator to consider the 


documen evidenee addu before him 
and to e the award in the manner he 
has done. ‘The case of 53 Cal WN 828, 


was a case where there was no evidence at 
al. The. Court observed that there was 
no material whatscever’ before the arbitra- 
tors to arrive at their decision and on the 
basis thereof it was observed at p 880: 


“It is legal misconduct to decide that 
there was an extension when there was 
absolutely no evidence in support of it and 

no material before the arbitrators to 
ify this ' findings or conclusion. The 
question here is not of ' mistake but of mis- 
conduct. To decide such an issue of fact 
without any evidence or material before the 
arbitrators is serious dereliction of duty.” 
Accordingly, in my opinion, that case is 
clearly di eee Rom the facts of 
o 
weight or the appreciation of the evidence 
by ae arbitrator should not be considered 
the court in coming to the finding as to 
whether there was legal misconduct or not. 
The arbitrator in this case did not a ed any 
reason in making his award and there be 


my mind, the 


case of Haji Ebrahim Kassam Cochinwalla 


© y. Northen Indian Oil Industries Ltd, 


ram 


AJR 1951 Cal 280 P. 
he then was, now the 
page 282, observed: | 

“In my opinion `a 
dence ‘by the arbitrator 
a matter -which 


B. Mukharji, J., 
Chiot Justiog, at 


en itself the 

being a ups of the evidence before the 
arbitrator. It may be possible that on the 
same evidence that Court might have ar- 
rived at a different conclusion than the ar- 
bitratar but that by itself is no ground in 


-also ap 


my view of setting aside an award of an 
Arbitrator. It is Émiliar learning but re- 
qona emphasis that by Section 1, Evi- 

ce Act the Evidence Act in its rigour 
is not intended to apply to proceedings be- 
fore an Arbitrator.” ` 


29, As re claims under 
category “B” Mr. Bhabra argued that the- 
said itects made their recommendation 


said sum of Rs. 1,1 
poalen put forward a claim 


was 


; and gave reasons 
for such recommendation, As expert they 

given their reasons and in . 
some of the items they had 
claim of the respondent and in respect of 
some’ others haye reduced the as 
claimed. It is mentioned in the said re- 
verified the 


whether the arbitrator could rely 
said documents as a piece of evidence to 
arrive at his finding in making the award. 

ing, what was considered and 


the said evidence are of ‘conjec- 
ture in view of the fact that he has not 
en reasons in the said award. Mr. Bha- 


ra argued that, in any event the said 
architects were the agents of the employers 
and as such agents they recommended pa 
ment. The said letter dated June 1, 1 
was filed before the arbitrator on behalf 
of the petitioner as document No. 16. The 
said document was an admitted document 
before the arbitrator and was produced on 
behalf of the petitioner and as such the 
arbitrator had enough material to rely on 
such evidence to come to his finding in 
parng tie said award. My attention bas 
been drawn to graph 2 of the petition 
where the petitioner pleaded that the ten- 
der was accepted by Messrs. Ballardi 
Thompson & Matthews as agents for and 
on bebalf of the said National Insurance 
Co. Ltd. and the fact remained that th 
were acting as the agents and that woul 
from the letter dated August 
19, 1955 written by the said architects 
to the respondent whereby - they 
Sat cane Soe poe 
. Ltd. a the tender and advis 
respondent to start the work imme- 


the 
diately. p 

P te wes a A 

on, was practi an admi 

SRAN bee the pict atata that the said ar- 
chitects were acting as the agents of the 
said employers and consequently the said 
letter dated June 1, 1960 which was placed 
aa ge Aot could be considered 
as go ece ence for the 
of arriving at the decision of the A a 
Accordiogly, in my opinion, there, is no 
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‘misconduct legal or otherwise in making his 
award. . 


81. In the case before me none of 
the parties ever offered to adduce any oral 
evidence before the arbitrator nor did the 
arbitrator have any occasion to refuse any 
such evidence. nder those circumstanes, 
in my opinion, it could not be argued that 
the arbitrator was guilty of any Jagal mis- | 
conduct and accordingly, I reject the said 
contention of Mr. Basu. ; 

82. The third point that was 
argued by Mr. Basu was to the effect that 
the counter-claim made by the petitioner in 
their counter statement of facts before the 
arbitrator had neither been mentioned nor 
had the same been considered by the arbi- 
trator in making his award. Mr. Basu con- 
tended that there was delay for 19 months 
and in terms of the contract the petitioner 
was entitled to damages at the rate men- 
tioned in the said contract.. In my opinion, 
there is no substance in. this point and Mr. 
Basu also did not press his point any fur- 
ther as soon as Mr. Bhabra pointed out 
from the said formal contract that the time 
for completion was actually extended -by 
the said formal contract upto April 1959 
within which time the building was admi- 
ttedly completed. In any event, no such 
point was ever taken or made out at any 
stage of the ing until the counter- 
statement was filed and even there also no 
particular amount was mentioned and the 
claim was absolutely vente: In view 
the fact that Mr. Basu ultimately abandon- 
ed the said point regarding delay it is not 
necessary to consider whether the award 
was in complete or not. That being the 
bosoms the argument as of Mr, Basu on 

is point is rejected. 


33. The fourth poiat that was 
argued by Mr. Basu was to the effect that 
the arbitrator exceeded his jurisdiction by 
directing the payment of a sum in his 
award although the arbitration clause mere- 
ly required him to fix the amount payable. 
Te and qed such an award would be 
made, thereafter on the basis of the said 
arbitration award a suit was to be filed in 
order to obtain payment. It appears that 
before Masud J. this point was never rais- 
ed nor in the grounds (a) to (v) of- para- 

ph 24 of the petition had the pout 
Beat specifically taken. Mr. Basu indicat- 
ed a few ds on the basis whereof he 
submitted the same were taken in con- 
nection with ‘this point - but to my mind, 
those grounds did not relate to the -point 
now raised before me. In any event, in 
my opinion, the arbitration use herein 
is wide enough to include reference to ar- 
bitration for any ute relating to the 
payment of money. . Basu has relied 
on the last sentence of the said arbitration 
clause but to construe the arbitration clause 
in the manner the entire clause has 
to be ad as a whole. The opening 
words make it clear that any or 


‘opening words of the arbitration clause 
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difference as to the construction of the con-.... 
tract or as to any matter or Tion tg 3 
thereunder could “be referred to arbitration 
upon notice being given at to the matters 
in dispute. In this case the ondent 
made a claim in : of the said sums 
under category “B”. The petitioner by 
their reply dated November 30, 1962 ask- 
ed the respondent to. go to: arbitration in 
the following. language:. 

“In case your client feels aggrieved by 
this decision of our he may refer the 
matter tò arbitration under the terms of 
the contract if so advised. No Court of 
law has jurisdiction to entertain the claim 
of gon client in face of arbitration clause 
in the agreement.” 

The above letter was written 

tioner in answer to the respondents’ 

for payment of their dues. Obviously, the 
itioner expressed its ‘mind to the effect 
t seeking to recourse fo arbitration was 

not the proper step but filing of suit was 

the only proper remedy which was open 

to the respondent. 

34. Mr. Bhabra relied on the case 
of National Fire General Insurance Co, 
Ltd. v. Union of India, AIR 1956 Cal IL 


the peti 


where P. B. Mukharji J. (as he then was, 
now the Chief Justice,) ei occasion to 
consider an arbitration clause in the 


of 


viz., “Independent- 
of all other questions”. On dhe bads of 
rds it was observed that the 


was alone to be the subject of arbitration, 

that did not deter the parties. from sub- 

mitting to the furisdiction. of the Arbitrators 

the other question regarding, the liability to 

pay the amount and as to who should pay 
wnom. 


case also the 
as 
indicated above vest the arbitrator with 
jurisdiction to decide the question of pay- 
ment in manner he has awarded and 
that is how I interpret the said arbitration 
clause. In any event, as in the caso of 
National Fire and General Insurance Co, 
Ltd. above so also in the instant case be- 
fore me the parties had submitted. to the 
jurisdiction of the arbitration in deciding 
the question and to make an award for the 
payment of money. 

to the 


36. The fifth and the 
and that he was going 


35. In the instant 


last 


were 


- e 


es 


would be held i 1971 at the 

a a A a 
i that without holding 
S dat Gs 


and proceeding to sider the award he 
made and published a, sd award on 
April 29, 1971. It is - er alleged that 
seriously diced in 

eing able to present entire case 
arbitrator. The concluded por- 
of the minutes of the meeting. of 


* game time. and 


2 minutes had : 
-sence of the parties and a new line sub- 
- -stituted -to the effect that the hearing of 
_ the arbitration was concluded. 


-` 87.. I caled; for the original 
minutes as supplied to ' the ies. They 
have been mar as, exhibits and the 
same have been filed in the records. The 
same contained correction 
writing of the arbitrator and both ‘the said 
minutes bear the initials of the arbitrator. 
From the records of the arbitration .pro- 
wae th d of the 
pears t the sai 
corrected in the han 
which has been produced from the 
of the petitioner and filed in the p - 
ings, as stated al , were aS 

e petitioners representative 
of one G. D. Arora, “Administrative Officer, 
i porey from ‘the arbitrator on April 21, 

fore 


minutes as 


. The said was produced be- 

me from the file of the arbitrator. 
Mr. Basu after lookin 
the same to be the 
representative of ‘the petitioner who used 
to attend regulai 


ing excepting the said:G. D. Arora on be- 
half of the tioner and one J. paai 
on _ behalf ° the respondent. ere 

arbitra- 


at the 
the arbi- 


r e 
1971 by deleting the sentence “next meet- 
ing to be held on omi 22, 1971 at the 
5 P.M” and by writing in 


oma be me 

21, 1971 instead of April 22, 1971 when 
actually the correction. was made Mr. 
Bhabra -has pointed ott from the receipt 
granted by the said representative of 
petitioner- that whereas the receipts were 
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in the hand-. 


as filed by the arbitrator it ap- 
of the arbitrator . 


the arbitrator. 


_ from the records that on April 6, 1 


A. LR. 


the said tation the „arbitrator ` con- 
cluded the ing of the case and closed 
the reference and proceeded to make his 
award. : . 


_. 88 The said paragraph 23 
said i the ‘said allegations 
have been made have been verified by-one 
Anil Kumar Banerjee, the Assistant Secre- 
tary and constituted - 
tioner at its 


believed by him to be true. There is no 


copy 
of the minutes April 21, 1971 contain- 


tor. Even the records. which 
before me do not tn any Pay support the 


closed the case 


the 
ties’ ee 


As to the date of 


rubber stamp put .on -the sai covering 
letter of the arbitrator which letter was 
‘also produced and tendered in this pro- ` 


ceeding. It is surprising that . although: the 
petitioner through its own representative 
directly received the said minute as- cor- 


rected on April 22, 1971 and although the 
petitioner’s solicitors _ receiv: the 
same on April 28, 1971 yet no est 


whatsoever was made at any point of time 
in respect of the said corrections made by 
l In paragraph 22° of the 

davit-in-opposition the position has been 
made clear I have no hesitation to 


made in the 

paragraph in respect 
It appears 
í 1 the 
e petitioner was 
by the petitioner’s counsel and 
21, 1971. the arguments on be- 
e ent were congiaded by 
attorney. anythin 
further was, to, be aed, on behalf of tha 
oner then the oner’s ers 
would surely have attended the meca 
on April 22, 1971- but since they conshad 


argument on behalf of th 
concluded fi 
on April 
half 
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pt otal ome aoe oco eye 
baisions make that was 

cae did not mase to attend at ‘he 
v meeting. .The arbitrator made his 
award on pril 29 1971 but even there- 
after no See whatsoever was made in 
thereto. In my opinion, the alle- 
o "of oe 


were - made on 


no misconduct at all on the part of 
said arbitrator in the manner as illegal 


all. 
39. In the facts and circumstances 
of this case, in my opinion, the passage in 
‘Russell on ey taai 17th. Edition at 
ge 171 has no application whatsoever. 
ie is provided therein ee the arbitrator 
should make it clear if there woud h be 
oy possibility of Sey Ti that the he. procena 


ings were at an end. 
relied on the case of rd fs 
(1854) 14 CB 665 = 189 ER 278 at page 
278 where on the facts involved therein 
it was observed thaf the arbitrators did 
not inform one of the that they 
were about to conclude the case and no 
opporteinity was given to produce evidence 
ifsuch party ha -any such evidence to 
procice e that ground it was held that 
e award was unsa and the 
award was remanded. It would appear 
from page 275 of the said report that in 
that case an 
the said party had many witnesses who 
‘were to be called before the arbitrators. 
In my opinion, neither the passage appear- 
ing in Russell nor the said case have an 


lication whatsoever in the facts an 
chvemnstaieee of the case before me. 


40. That being the position, in - 
my. opinion, the arbitrator was not guilty 
of any misconduct and the points made 


out by Mr. Basa oannot be sccepted and 


the same are secon rejected. I ac- 
cordingly dismiss 


application with 

costs. . : 
al ’ ‘Application dismissed. 
AIR 1972 CALCUTTA 305 (V 59 C 55) 

ARUN K. MUKHERJEA AND 

M. M. DUTT, JJ. 
Bedana Bala Dassi and others, Appel- 
fants v. Calcutta State Transport Corpora- 
tion, Respondent. ` 


A F. O. O. No. 681 of 1967, D/- 
81-1-1972. 


E E EE 


davit was filed saying that. 


Motor Vehicles Act (1989), S. 110-B ... 
— Purpose of compensation. — Factor for 


ed to re 
eirs of the de- 


ae the amount of sompen: 


a Eon by 10 per cent on this ground 
unwarranted. 3) 
Cases Referred Chronological Paras 
AIR 1960 Punj 300 = 62 Pun 
unicipal Delhi v. 
en eases 2 
B. P. Cha for Appellants; 
Somen Ch. Bose an undani Pal, 


for - Respondent. 
JEA, J.:— This 
i gainst an order of the 
Motor ee Claims Tribunal. The short 
facts of the case are as follows: One 
Gopinath Dey died as a result of a motor 
accident on 5th March, 1964 at about 
2 P.M. The accident took place near the 
fanerion of Upper Circular Road and Raja 
Panmohan Roy P Road. It is an admitted 
t Gopi was knocked down 
fact Sue ‘Bus WBS 1785. The widow 
and the children: of Gopinath filed an ap- 
lication for compensation before the Tri- 
Ponal. They alleged that the accident 
was due to the n ence of the driver 
of the aforesaid bus. e claimants claim- 
ed further that the income of Gopinath at 
the time of his death was about Rs. o 
per month and that his age was 36 
at the time of death. The claimants c 
ed a sum of Rs. 10,000/-. Some AAR 
was aoa on behalf of the claimants 
regarding the circumstances in which Gopi- 
nath was De down by the State Bus. 


The opposite Calcutta State Trans- 
pat Corporation did not adduce any evi- 
ence though they sought to make out a 


case that Gopinath was overrun because 
of his own negligence. The learned Tri- 
bunal came to oe ag an Bet Bat popi 
nath was f 
aegligeipe of pay ee driver of the State Bus. 
On this basis the Tribunal held that the’ 


titioners were entitled 


2. It appears that the Tribunal 
assessed the com tion in the followin 
manner: In the instance the Tribun 
estimated the net annual loss suffered 
by the legal representatives of the deceas- 

. Following a decision ia AIR 1960 
Punj 800 the Tribunal held that the net 
compensation ‘to be awarded to the peti- 
tioners should: be 15 times the net annual 


D 
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loss suffered.. by them on account of the 
death of the deceased. Since the Tribunal 
had found on facts that the income that 
Gopinath would handover to his family for 
maintaining them amount to Rs. 40/- 
per month, the Tribunal Derma the net 
compensation to be 7,200/-. After 
coming to this findin ‘the Tribunal made 
certain deductions w. we find very 
difficult’ to’ pea The first deduc- 
tion that the Tribunal made was on ac- 
count of what the Tribunal described as 
benefit derived b 
death of Gopina 
bunal the fact that afer Gopinath death 
his widow and children would have an un- 
divided share in their' native house at Jo 
nagar amounted to a definite gain on 

part by Gopinath’s death. The Tribunal 
took twenty years rent for this aceommo- 
dation as the capitalised value of these 


rooms and deducted a sum of Rs. 1700/- 


from the net compensation to be en to 
the petitioners. The . Tribunal, owever, 
allowed Rs. 200/- to be deducted from 

sum as depreciation and cost of annual re 
pairs. On this basis the Tribunal calculat- 
ed that the petitioners had obtained an in- 


heritance worth Rs. 1500/-. was 
deducted from Rs. 7200/-. The Tribunal 
made a further deduction of Rs. 500/-. 


fes to the heirs Gopi 
e of Rs. 1000/- that had been imposed 
the driver of the 
uctions leave a total 
sum of Rs. 5200/-. The Tribunal does 
not, however, stop here. The Tribunal 
again calculated fiat since tbis sum would 
ed by the heirs and would ield 


be invest 
some profit to the heirs, there shoul Bs 
a further deduction of ten per cent, 

gives the final figure of Rs. 4680/- which 
according to the Tribunal, shall be an ade- 
quate compensation in this particular case. 


8. We have ' carefull considered 
the Tribunal’s method of culation and 


d oues more 


Tribunal in akg ‘the dec 
say that when person family 
makes a gain by reason of the ae that 
the dwelling house or the house which 
belonged to the family before. becomes 
the exclusive property of 

exclusion of the 

tastic consideration. 
Advocate on behalf of 


not want to deco this deduction. As for 
the second deduction, namely, Rs. Nee 


in a criminal case u 
bus. These two d 


such fine has been realised. Therefore, this 
deduction is also unjustified. The last and 
final déduction by reducing the balance 
amount of compensation by ten per cent 
on the ground that the sum would be in- 
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-of such authority shall 


ALR 
vested shows that the learned Judge en- 
tirely lost sight of the purpose of the com- 


pennie The compensation is provid 
to replace the money that the heirs of the 
deceased used to receive by way of main- 
tenance. The compensation is not ion -the 
form of a monthly allowance. It is in the| 
form of a lump gum. For the sake of con- 
venience the monthly allowance of Rs. 40/- 
has been converted into a capitalized value: 


and the net com tion - on this basis 
has been fixed at Rs. -7200/-. If the net 
allowance be again reduced by the income 
that may accrue m the - capi 


amount, it is difficult 
the balance sum will yield the monthly 
maintenance which it is theoretically sup- 
posed to bring to the petitioners. In an 
event, to imagine that an investment woul 
yield a steady profit of ten percent and 
to redui the. compensation by ten per 
cent is, in our opinion, little short of spe- 
culation. We have no — of doubt 
that the deductions made by the learned 
fubenal are thoroughly unwarranted. 

In this view of the matter wë 
ee the appeal and set aside the order 
of the Motor Accident Claims Tribunal, 
The petitioners should get an award of 
Rs. 7,200/- a the opposite party 
without any deduction whatsoever. The 


opposite nay is rable to Psu the aforo- 
said sum within mon from date. 
Eo however, some oe have alrea 


en a th 1 
pecan E Souli ba e appellants that 


DUTT, J.:— 5. I agree. 
Appeal allowed, 


fomai PS 


AIR 1972 CALCUTTA 306 (V 59 C 56) 
SABYASACHI MUKHARJL J. 
Banwarilal Pasari, Petitioner v. D. R. 

Kohli and others, Respondents. 

Matter No. 489 of 1989, D/- 19-1- 1972. 


Customs Act (1962), S. 115 (2), 
viso — Option to pay in Heu of confisca- 
tion — If the adjudicating authority was 
not called upon to or option the order 
not be interfered 
by High Court in a writ g on 
the ground that the right. of option was 
not given to the legal owner. (X-Ref:—~ 
Constitution of India, Art. 226). Ges 6) 
Cases Referred: ological Paras 
(1968) Matter No. 18 of 1968 noe ) 

el Finance Corpn. v. 


K 
AIR 1966 SC 1178 | = (1966) 2 SCR . 
828, Sundaram ce v. State of 
Kerala 


ORDER -— The 
plication challenges 
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etitioner in me ap- 
e order of 


1972 


tion of a motor vehicle seized by the cus- 
toms. The was passed on 28th 
hee 1967. According to the petitioner, 

er by an a ent in writing 
ee pioner to the respondent No. 3 an 
Ambassador Motor Car g No. GED 
7178 upon `a hive Garchinge’ a ent. 
The said car was seized near Krishnagar 


Division on the ground that the car was 
used as a means of transport of smuggling 
goods to the then Indo-Pakistan border. 

show eae notice was issued and it 
that the car was Hable | to be 


Customs 
cause. 


ted 
Gollectot of Customs on the 28th August, 
1967 passed an order and the order was 


received by the petitioner on the 9th Nov- 
ember, 1967. respondent No. 1 found 
that the car had been utilised on several 


ocos for the alleged smuggling of 
peod; and transporting of passengers to 
then Indo-Pakistan border. In the 
aforesaid view the respondent No. 1 direct- 
ed confiscation of the car absolutely under 
Section 115 (2) of the said Act. The peti- 
tioner contends in this application that the 

petitioner soud have 
o to Section 


of the provis 
Tis 2) me he said ‘Act. Section 115 (2) 
of the Act provides as follows:— 


af an oods or in the carriage of any 
smug goods shall be liable to confis- 
cation, unless the owner of the conveyance 


or animal proves that. it was so used with- 


owner elf, his 
person in Mane of t conveyance or ani- 
mal and that each F them had taken all 
such precautions against such use as are 
for the time being specified in the Rules. 

Provided that where any such convey- 
ance is used for the carriage of goods or 
passengers fe an hire, the owner of any con- 
veyance s given an on to pay 
in lieu of the confiscation P” the convey- 
ance of fine not exceeding the market price 
of the goods which are sought to be smug- 
gled or the smuggled go as the case 
may be.” - 

a. The petitioner made an applica- 
tion to this ae Mie Se” for 
oy a ae 


Lordship was leased to ath the Rule 
on ish that the Union of India in 
whom the title of the said motor vehicle 


been 
made a party to the said protecting The 
petitioner mapon made this application 
under Art. 226 of the Constitution mang 
the Union of India a party respondent to 


this ige 
was urged that aera ad 
it ee held” in 1 ths decision of B. C. Mitra, 


Banwarilal v. D. R. Kohli (S. Mukharfi J.J 


. come as such within th 


been given an . did 
‘tion. This seer Aa is of 


[Prs. 1-6] Cal. 807 
J. in the case of Vaishali Finance Corpora- ` 
tion v. D. R. Kohli, MatteraNo. 18 of 1968 
(Cal.), that under the proviso to Section 
115 (2) of the said Act an option should 
have been given to the owner before mak- 
ing the order of confiscation and as in this 
case no opportunity for exercising any 
option had given to the petitioner the 
order was liable to be set aside. It has 
been further contended that the defect 
which was there in the previous application 


been remedied. 
4. Counsel for the dent, on 
the other hand, has contended that this 


Court should not accept the finding of B. 
C. Mitra, J. that proviso to sub-santion (2) 
of. Section .115 of the Act would apply ta 
the instant case. It was contended hat 
the proviso covered only -of cars or wat 
cles in respect of which there were 
mits, in other words, in cases of logal hhir- 
ings. It was urged that under the Motor 
Vehicles Act hiring out of vehicles or con- 
veyances without a permit was illegal. In 
the premises it was submitted that in the 
instant case there having been no permit 
the instant me wes egal and did not 
e proviso to Sectio 
ae (2) of the sd ae B. C. Mitra, F 
not specifically deal with this conten- 
some _ subst- 
ance. However, in view of the judgment 
of B. C. Mi J. I would not have as at 
resent advised taken a view contrary tg 
t taken by B. C. Mitra J on this point 
but left the parties to agitate this’ conten 
tion in an appropriate appeal. 


5. In this case there are certain 
other aspects of the matter. In reply to 
the show cause notice the petitioner stated 
as follows:— 

“After aie over 
said motor vehicle to the hirer, 
and have no control over the plying of 
same and if you will please refer to the 
Registration Book of the said motor vebi- 
cle, you will find therem an endorsement 
in our name as follows: 

‘The motor vehicle above described ig 
held by the person registered as ss ae 
ed Owner under a Hire-Purchase 
ment with Messrs. Banwari Lall pasart Eie, 
India Exchange Place, Calcutta. 


Regarding your allegation that we are 
the owner of the motor vehicle, we re 
the legal ion is in a flux now. ə 
E in 


6. Po Ben before 
se o. 1 at the personal hear- 

gren repeated the 
said contention that the petitioner was not 
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: the legal owner of the motor vehicle. In 
any event, the-petitioner: did not raise any 
contention that the petitioner was the 
logal overs and as such was entitled to 
an option under the o to 

Section. 115 (2) of the Act e position 
te etitioner took before the respondent 
È was that the petitioner was not the 

Ko: owner because under the provisions 
law, as the erra wanted those to 


be int the hire-purchase 
agreement. the ‘petitioner was not the 
rant et only ee ee a T 


of the said motor Mr 
the party which e er trating 
authority to ae gots on the 
plea that he was not ‘the owner is not en 
titled to reverse that contention and claim 
a relief under Art. 226 of the Constitution 
on the ground that he’ was the legal owner 
and that certain rights as legal owner had 
been denied to him. In view of the con- 
tentions made even though in a case ie 
this where proviso to sub-section T de 
Section 115 Pf the Act had cate 
adjudicating authority was not call 

give option to’ an owner in gege 
that fact that nobody ' was claiming to be 
the owner, then in my, opini ei would not 
pe or a to, interfere blag e ada o 

e adju g enthong an app on 
under Art. 226 o nstitution on the 
ground that it had not given the right of 
option to the |] owner enjoined by the 
section. There is, however, another aspect 
of the matter which by itself would not 

ve really mattered very much but in con- 
function with this factor. would affect the 
Court’s discretion in . this matter., Tho 
order in question was as mentioned 
hereinbefore on 28th ugust, 1967. The 
petitioner pad: mre an application which 


came up for h before B. C. Mitra, J. 
in June, 1968 wi en it was adjourned 
for a fortnight B. C. Mitra had mention- 


ed that at the first hearing a point was 
taken that the A as application was in- 
competent in absence of the Central 


Government. The matter could aot sae 
taken up by his Lordship until July, 1 
The petitioner in the meantime had tak 


no steps for making the parte Py 
ment a party. B. C. Mitra, J. had men- 
tioned about that fact in his Lordship’s 
fud ent Taking all the aforesaid facts 
circumstances of this case, I am, there- 
fre. ‘of the opinion that the pontoner i is 
not entitled: to any mie under Art. 
of the Constitution. In that view of ais 
matter this application fails and is dismiss- 
ed. Rule nisi is discharged. All interim 
orders are vacated. There i be no 
a lua ek There will be a stay of 
operation of ` order for four weeks. 


,ı Petition dismissed, 


A. L R. 
AIR 1972 CALCUTTA 308 (V 59 C N - 
B. C.. MITRA, ff. 

. India Foils Ltd, Petitioner v. The 5th 
Industrial Tribunal, West Bengal and 

others, Respondents. . 
Suit No. 871 of 1971, D/- 10-1-197% 


Civil P. C. (1908), O. 11, R. j4 —= 
Order for cton of documents == 
When can 


The Court has got ample powers td 
make ‘an order for production of a docu- 
ment at any time during the pendency of 
the suit. But before such an o 
be made th i 


ossession or power of 
ts pity a ete de See pout 
and they .relate to the matter in question 
before the Court. An order made with- 
out such satisfaction is without jurisdiction 
and is liable to be set aside. AIR 1955 
All 251 and AIR 1958 Andh Pra 157 and 
AIR 1959 Punj 189, Ref; (1946) 50 Cal 
WN ; (Paras 4, 5) 


Cases ama Chronological 


AIR 1959 Ponj 189 = 61 Pun LR 
118, De Ginenin s v. Rameshwar 


AIR 1958 Andh Pra 157 = (1958) 
2 Andh WE 246, P. V - 
mamma P. Balasubramanyam 

ATR, 1986 Cal 502. Bum and Co. v. 


Freres ANG = 1955 All LJ 425, 
Tribunal, 


Paras 


AIR 1955 All ost 
Sri Niwas v. Elec 
Lucknow 4 

(1946) B0 Cal WN 845, Ram Hari 

os. v. Niranjan Krishna Das and i 


Dutt, for Petitioner; Saraf, for 
eer No. 8. 


ORDER :— This is an application for 
appropriate order oie directions direct- 
ing the respondents not to give effect to 
or enforce an order of the Teona No: ° 
l, being order No. 27 of July 3, 1971. 


2. The petitioners employees are 
members of a Trade Union known as India 
Foils Employees’ Union. 
petitioner most of the eer and staff 
assistants, who are mem of the Asso- 
ciation, are not “workmen” within 
meaning of the Industrial Disputes Act 
and for that reason, are not competent to 
raise any industrial T According to 
the petitioner Piren al the super- 

d staff ts co not entitled 


api through the respondent. 
order of reference was made on June 4, 
1969, by which the ope ao by the 
Said workmen was referred to the first res- 
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pondent. The issues framed in the order 


arg mass 


1. Incentive/Production bonus. 
2. Gratuity. 


Written statements were filed before 2 


the first respondent accordin 
March | 


ing of the. case rely on eee which 
were as ammmexures 

sarman, ee My 2, eal the 
respondent another tion 

out a list of other documents to be a 
upon at the time of hearing the case. 

July 3, 1971, the third ees filed a a 
petition stating that the 
tioned in their petition i 
were in the ion of the 


in the notice. It was 
alleged in this Petition that the documents 
would be required to prove the case of the 
employees in connection with the preli- 
minary objection raised by the petitioner. 


3. OAE oi TET eet 
pondent made the impugned order which 
tn inia i t Heard th 

oth presen o 
learned lawyers of both sides. ` The Asso- 
ciation files a petition in duplicate. Make 
over 8 ery bE Tha Damion wii a Cep o 

to the company e com- 
pany to produce the documents mention- 

ed by th the Union on its petition dated 2-5- 
90 a ‘in Annexure M of 27-5-71 if in 
power and possession. 

Documents be filed by the company 
yg a fortnight from the date of this 


Being `a, Pegieyod by this “order, the 
petitioner m an -application under Arti- 
cle 226 of the Constitution and obtained 
_ the rule nisi which is the subject-matter of 
Ae Naser The me pom urged by Mr. 
g tor petitioner 
a this ote eee a had no furis- 
diction to make tho or order for production 
of documents. He argued that this order 
was made contrary to and in violation of 
the Provisions = the Code of Civil Pro- 
rules fram 


cedure and under the 
Industrial Di nites Act. He referred to 
Section 11 ia of the Act which provides 
that the respondent shall have the 


same ee as are vested in a Civil Com 
under the Code of Civil Procedure. 
also referred to Rule 24’ 
framed under the Act which sa 
addition to the powers conferred by the 
Act, Boards, Labour Courts and Tribunals 
shall have the same powers as are vested 
in a Civil Court under the Code of Civil 
Procedure when trying a sult in respect 
of five different matters set out under Rule 
Se Mr. Dutt argued firstly that the third 


i F, Ltd. v. Bth Ind. Tribunal (B. C. Mitra J.J 


to the ree 


‘cedure Code. 


f dent, "however 


‘upon several cases to which I shall 


pon by 
- him’ is one of this Court, in (1946) 50 Cal 
WN 845. 


[Pre. 2-4] Cal. 309 
respondent had no right to- call m hig - 
chen! Be tid ae documents” bette 
the Tri it purported | to. Pe page 
he argued Se by a o Pepoened 


ot be mad Sas as 
thee was sapere on record to show that 


the documents required i be produced 
by the petitioner were in the ioner’s 
. possession and The documents, 


Boon of which has Pee heen ord ordered by 


oy ae are set out in a r: 


petitioner. Mr. 
third 


pecs gad p petitioner, 
e should have made an application before 
the Tribunal for discovery of documents 
under Order 11, Rule 12 of the Civil Pro- 
in support of this conten- 
tion reliance was placed by Mr. Dutt on 

a decision of this Court in AIR 1956 Cal 
592, in which it was held tha 
affidavit of directed 
to be filed, the court would have no ae 
diction to order inspection and that 

was not a procedure which could be ard 
ted. In that case, however, the question 
was one of inspection and not of due 
ton only. But it seems to me t 
observations of Sinha, J. in that decision 
are very relevant for determining the ques- 
tions in this application. 


Counsel for the third 

submitted that the Tribu- 
le jurisdiction under Order 11, 
Rule 14 oE the Civil Procedure Code to 
make the order which it did. He argued 
that under that: Rule the Court could 
ae time cue pe pendency of Py suit, 

production . any party of docu- 

ments. He submitted there was no 
restriction on the powers of the Court to 
make an order for production of docu- 
ments. He argued t in this case the 
Tribunal had made the order under the 
provisions of Rule 14 of Order 11° of the 
Code, though the Tribunal had not stated 
that the order was made under that Rule. 
In support of this contention Mr. a 
counsel for the third respondent, _ reli 
now 
refer. The first decision relied u 
In that case it was held that 
an order for production of documents 
under Order 11, Rule’ ae of the Civil Pro- 

ure pede y was not d eodeni on a prior 


order for discovery un Rule 12 
that the two rules zelato £ to different mat- 
ters. In that case, however, the. n~ 


dent had admitted that the books ch 
were directed to be produced were in i 
possession or power. This decision to 

mind, is not of any assistance to the 
respondent in this case inasmuch as there 
was a clear admission by the ondent 
that the books were in his ion or 
power. - next case ied upon was a 


810 Cal 


-© decision of the High Court in 
AIR 1955 All-251. In that case also it 
was held that on a Ba reading of Order 
1l, Rule 14 it would be clear that this 
rule was not subject in all cases to Rule 
12. Reliance was also placed on a deci- 
gion of the Andhra Pradesh High Court 
in AIR 1958 Andh Pra 157 and a decision 





at wide power to 
direct production of documents at any 
stage of the suit has given to the 
Court subject to the ‘two conditions men- 
tioned above. 


5. The Court ‘has therefore, to be 
gatisied either upon admission of the party 
against whom the order is made or from 
an affidavit filed on his behalf or from 
other material such as eanespondence that 
the documents which are irected to be 
produced are in the possession and power 
of the party against whom the order was 
to be made. To my mind, it seems that 
unless there is evidence before the Court 
that the document are in the aede 
or power o e party against whom Ə 
order is sought, the ‘Court will have no 
jurisdiction to make an order for produc- 

on of the same. The second condition 
ig also very relevant and important, name- 
ly that the docamenm sone relate to i 
matter in question im ‘the pe g pend- 
dag before the Court. It is not open to a 
party to come to Court and ask for an 
order for production of numerous docu- 
ments without satisfying the Court that 
the documents are relevant, and that on 
the records there is ample evidence that 
‘the documents. are in the possession or 
power of the party against whom the order 
was to be made. In: this case, it is ampl 
clear from the text of the order itse 
made on July 8, 1971 that the Tribunal 
was far from clear in its mind as to whe- 
ther the documents were in the power and 
possession of the petitioner, because the 
itioner was directed to produce the 
ocuments if in its power and possession. 
amply clear that the Tribu- 


ch mat 
on by a party that the 
documents were in its possession or power, 
‘Ino such order could be made by the 
Tribunal. I should also mention that the 
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tion pending before that 
order to exercise the wide powers given 
by Rule 14 of Order 11 of the Civil Pro- 
cedure Code, the Court has to come to a 
conclusion that the documents relate tol 
matters in question pending before 


. Court. If it is not so satisfied the Court 


petitioner nor is there any finding by the 
are relevant 


6. For the reasons mentioned 
above, the Rule is made absolute. There 
will be no order as to costs. Let the re- 
cords be sent down to the Tribunal ex- 


peditiously. 
Rule made absolute, 


PR 


AIR 1972 CALCUTTA 810 (V 59 C 58) 
AMIYA KUMAR MOOKERJI, J. 
Sm. Manjusha Debi, Appellant v. 

Sunil Chandra Mukherjee and others, 

Respondents. ; 
A. F. A, D. No. 680 of 1959, Dj- 


21-3-1972. 

(A) T. P. Act (1882), Ss. 11, 54 —~ 
Sale — Vendee gets all interest in pro- 
perty — A habendum in sale deed can- 
not override provisions of S. 54 — 
Habendum imposing conditions or limita- 
aon 5 conveyance deed is repugnant to 

When a property is transferred ab- 
solutely, it must be transferred with all 
its jegal incidents; the vendor is not 
competent to sever from the right of 
property incidents which the law inse- 
parably annexes to it, and thereby to 
abrogate the law by private arrangement, 
creating a life estate in favour of the 
vendee in a deed of Conveyance. 

A purchaser cannot limit her own 
interest in a Conveyance executed by her 
vendor. She can do go by executing a 
deed by herself. 


A habendum cannot override Sec~« 


.tion 54 of the Transfer of Property Act, 


A sale is a transfer of ownership of the 
property. By it a transferor divested 
himself of his interest in the property 
to the transferee. Thereafter he has got 
no right to create a life estate in favour 
of a transferee. If any condition or limi- 
tation is imposed in the deed of Con- 
veyance they are repugnant to Section 11 
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of the Transfer of Property Act. AIR 
1930 Cal 731 & AIR 1934 Cal 379 & AIR 
1952 Mad 166, Distinguished; (1912) .16 
Cal WN 99 & (1911) 15 Cal WN 393 (PC), 
Rel. on. (Paras 9, 11) 


(B) T. P. Act (1882), S. 54 — Sale — . 


Rules of English mode of conveyancing 
cannot prevail over the conception of sale 
in T. P. Act. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1952 Mad 166 = 1951-2 Mad 

LJ 664, Ammireddi Sooramma v, _ 

Ammireddj Venkataratnam 01 
AIR 1934 PC 72 = 38 Cal WN 

477, Kamakhya Dat Ram v. 

Khushal Chan d a1 
AIR 1934 Cal 379 = 38 Cal WN 

156, Kandarpa Mohan Gossain v. 

Akhoy Chandra Bose 11, 18 
AIR 1930 Cal 731 = 52 Cal LJ 

165, Kedarnath v. Gayanath 11, 17 
(1912) 16 Cal WN 99 = 14 Cal LJ 

308, Chamaru Sahu v. Sona 


Koer 
eee 15 Cal WN 393 = 38 Ind 
App 54 (PC), .Barmanya v, 
Kalicharan Singh i 15 


J. N. Ghosh, „Pwijendra Nath Lahiri 
and Himénsu’ par Bose, for Appel-_ 
lant, Apurba ' Mukherjee, Nirmal 
Kumar. “Gangul and Sakti Prasad 


Mukherjee, for Respondents, .. 


JUDGMENT:— This appeal is by the 
plaintiff No. 1. It arises out of a suit 
brought by her and one Sambhu Mukher- 
jee for $ declaration that premises No. 
51/A & B, Lansdowne Road were Debut- 
tar properties of the deities, Sree Durga- 
jee and Sree Baraha Kaliiee and, they 
were the respective Shebaits. 


2. The plaintiff No. 1 is a grand- 
daughter (daughter’s daughter) of Kali- 
dashi Devi who executed a 
dedicated 51/B, Lansdowne 
deity — Sree Durgajee, and 
appointed her only daughter Durgarani, 
the Shebait and after her death, her 
daughter, — the plaintiff No. 1. The 
premises No. 51/A, Lansdowne Road was 
dedicated to the deity Sree Baraha Kali- 
jee and Sambhu Nath Mukherjee, her 
grandson (son of the defendant No. 1) 
was appointed a Shebait. After the death 
of Kalidashi Devi, who died on the 24th 
of November, 1949, plaintiff No. 1 ap- 
plied for letter of administration in res- 
pect of the will of the said Kalidashi. 
Three days thereafter, defendant No. 3 
brought a partition suit being title suit 
No, 65 of 1950, in the Ist court of Sub- 
ordinate Judge, Alipore. 
No. 1 applied to the learned Subordinate 
Judge for being added as a party in that 
sult. Her prayer was rejected. The 
plaintiff No. 
obtained a letter of administration re- 
garding the Will of Kalidashi. There- 
after, a Receiver was appointed in the 


. Tight to 


. The plaintiff. 


1, after contest, however, — 


_veyance to a life estate. 
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said partition suit. As the Shebaits were - 
deprived of the income of the Debuttar 
Estate, the plaintiffs brought the above 
suit for necessary declaration and for an 
injunction restraining the defendants 
from_realising rents from the tenants of 
the Debuttar Properties. 

3. - The defendants Nos. 2 and 3, 
Sekharesh and Sumilesh, the sons of 
Kalidashi, contested the suit. Their de- 
fence, in substance, was, that Kalidashi 
had only a limited interest with regard 
to the disputed properties. She had no 
dispose of the same by a WilL 
W. C. Banerjee, the father of Kalidashi 
was. a rich coal mine owner, who ad- 
vanced the loan to one Durgadas Chatter- 
jee and, subsequently, purchased the pro- 


. perty with his own money for the bene- 


fits of his widowed daughter — Kali- 
dashi, during her life time and thereafter 
for the absolute benefits of her sons—the 
defendants. Since the death of their 
mother, the defendants have been pos~ 
sessing the properties. 


4. The trial. court decreed the 
plaintiffs’ suit upon the findings that 
Kalidashi advanced Rs. 30,000/- to Durga~ 
das Chatterjee; W. C. Banerjee — the 
father of Kalidashi, made a gift of the 
said money to his widowed daughter; 
Kalidashi became absolute owner of the 
suit premises by purchase and the limita~ 
tion of her interest created in the Con- 
veyance was unlawful under Sec. 11 of 
the Transfer of Property Act and not 
binding upon the plaintiffs. The learned 
Subordinate Judge further observed that 
under the Indian Law the vendor has no 
right to limit the interest of the pur- 
chaser in the deed by which the pro~ 
perty had been transferred absolutely to 
the purchaser.’ The vendor was not com- 
petent to abridge the interest of the 
vendee in the habendum. 


5. On appeal, the court of appeal 
below set aside the judgment and decree 
of the trial court and dismissed the 
plaintiffs suit. upon the view that 
Kalidashi was the holder of a life estate 
only, so the Will made bv her, upon 
foundation of which the plaintiffs brought 
their action must fail It found, that 
total consideration for the Conveyance 
was Kalidashi’s money; the disposition 
the Conveyance Ext. I made, was not 
absolute interest in favour of Kalidashi 
So that grant did not offend Section 11 
of the Transfer of Property Act. 


6. - Mr. Ghosh. appearing on -behalf 
of the appellant, contended that having 
found that the consideration for the Con~ 
veyance was Kalidashi’s money, the 
court of appeal below erred in holding 
that Kalidashi by a “self-denying ordin- 
ance” limited the right, title and interest 
which passed to her by the said Con- 
Absolute right 
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was conveyed by the vendor upon Kali- 
dashi and it was beyond the competence 
of the vendor who transferred all his 
right, title and interest in properties 
covered by the said Conveyance to the 
purchaser, .to. limit or restrict the right 
of Kalidashi in properties transferred, to 
a life estate only or to create rights in 
favour of persons who were not par nes 
to the said Conveyance. Mr. Ghosh, 
further contended that Court of appeal 
below erred in law in holding that the 
restrictive covenant. provided for: in’ the 
habendum in Ext. 1;:did not offend Sec- 
tion 11 of the Transfer of Property Act. 

7. The habendum in the Convey~ 
ance reads as follows:— 

“To have and to ‘hold the said mes- 
suages tenements or dwelling houses 
lands hereditaments and. premises hereby 
granted or expressed so to be free from 
all encumbrances unto and to the use 
of the said purchaser Sreemati Kalidashi 
Devi to be held by her for the term of 
her natural life as the estate of a Hindu 
widow and from and' after her death to 
her three sons Samaresh Chandra 


Mukherjee, Sikharesh Chandra Mukher- . 


Jee and Sunilesh Chandra Mukherjee to 
be held by them as tenants in common 
during their representatives lives with- 
out power of anticipation and after their 
death unto and to the use of their res~ 
pective heirs absolutely and forever”. 


8. In a gift the donor may im- 
pose condition upon the donee or restrict 
. the enjoyment of the property gifted 

and that condition and limitation must 
l Be accepted by donee during the life 
time of the donee. A limited interest 
can also be created by a Will; by a deed 
of partition or by a family settlement. 
But it is impossible ‘to conceive a deed 
of Conveyance creating a life estate by 
the vendor in favour of the vendee. The 
conveyance! is not required to be ac- 
cepted by the purchaser as in the case 
of a gift. There is no evidence that 
Kalidashi imposed upon her the “self~ 
denying ordinance” or created “an impli- 
ed trust” by imposing a limitation upon 
herself. Undoubtedly she was capable 
and competent to impose upon her res- 
triction on her proprietary rights but 
she could not by a collateral agreement 
annex a condition to an absolute grant. 
The learned Additional District Judge 
found no word of limitation being there 
in the premises, but the habendum, a 
special provision prevailed over the gene- 
ral provision in the Convevance. It was 
not open to Kalidashi to say that she 
had accepted the ‘Conveyance minus 
“habendum”. According to the learned 
Judge, Kalidashi created an implied trust 
by imposing a limitation on herself, it 
was her creation, a “self-denying ordi- 
. nance", Vendor divested himself of all 
he had. His right. title and interest was 


ALE. 


extinguished. The new right came into 
being =e the right of Kalidashi for her 
life and after her, of others. Kalidashi 
could and ‘did limit her own interest, 

9. When a gragind is transferred 
absolutely, it must be’ transferred with 
all its legal incidents, the vendor is not 
competent to sever from the right of 
property incidents which the law inse- 
parably annexes to it, and thereby to 
abrogate the law by private arrange- 
ment, creating a life estate in favour of 
the vendee in a deed of Conveyance. 

10. A purchaser cannot limit her 
own interest in a Conveyance executed 
by her vendor.. She can do so by ex- 
ecuting a deed by herself, 

11. Mr. Mukherjee, appearing on 
behalf of the respondent, contended that 
in the instant case, transfer was not ab- 
solute, so provisions’ of Section 11 of the 
Transfer of Property Act, were not attra- 
cted. In support of his contentions he 
referred to the following decisions:— 

(a) Kedarnath v. Gayanath, AIR 1930 
Cal 731; (b) Kandarna.Mohan Gossain v. 
Akhoy Chandra Bose, AIR. 1934 Cal 379; 


72): (d) Ammireddi 
reddi eee P 

12. I will deal with the cases res 
ferred to by Mr - Mukherjee ‘later on. 

13. The court of appeal below 
held that grant was absolute, no word 
of limitation being their in the premises, 
the habendum was the only place where 
intention should manifest itself The 
habendum, a special provision, therefore 
sitar over the general provisions else 
where in the Conveyance. 


14, Mr. Mukherjee could not place 
a single decision in support of the pro- 
position as laid down by thé learned 
Judge of the court of appeal below that 





.a habendum prevails over the general 


provisions elsewhere in the Conveyance. 


15. Mr. Mukherjee referred to 
Norton’s On Deed and Prideaux’s Forms 
and Presidence in Conveyancing. It is 
said in Norton's On Deed’s that the 
tight conferred In the premises can- 
not be abridged . în the habendum. 
With regard to English Rules of con- 
veyancing, in Barmanaya v. Kalicharan 
Singh, (1911) 15 Cal WN 393 (PC) the 


Privy Council observed “Rules of con- 


struction are rules designed to assist in 
ascertaining intention, and the applicabi- 
lity of many such rules depends upon 
the habits. of thought and modes of 
expression prevalent among those to 
whose language they are applied. Eng- 
lish rules of construction: have grown 


_up side by side with a very special law 


of property in a very artificial system 
of conveyancing and eee success of 
those rules in giving effect to the real 
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intention of those whose language they 
are used to interpret depends not more 
upon their original fitness for that pur- 
pose than upon the facts that English 
documents of a formal kind are ordi- 
narily framed with a knowledge of the 
very rules of construction which are 
afterwards applied to them. It is a 
very seriolis thing to use such rules in 
interpreting the instrument of Hindus, 
who view most transaction from a 
different point, think differently. and 
speak differently from’ Englishmen and 
who have never heard of the rules in 
question.” 

16. The Rules of English mode 
of Conveyancing cannot prevail over 


the conception of ‘sale’ in Transfer of 


Property Act. 

‘17. In AIR 1930 Cal 731 the 
first case cited by Mr. Mukherjee, the 
question arose whether a_ direction 
against the alienation made in 
bequeathing a life estate on the donee 
was valid under Section 138 of the 
Indian Succession Act. It is held that 
where the bequest is of a life estate it 
cannot be said that it is bequeathed 
absolutely. That decision is not ap- 
plicable to the facts and circumstances 
pf the present case. 


18. In AIR’ 1934 Cal 379, Mr. 
Mukherjee drew my attention to cer 
tain observations at page 383 of the re- 
port where it was observed “you may 
prohibit alienation absolutely; you may 
restrict it by prohibiting ‘a particular 
class of alienation; you may restrict 
it by prohibiting it to a particular 
class of individual; or you may res- 
trict alienation by restricting it to a 
particular time:” That observations 
were made in the context of one’s power 

dispose of the Shebaitship. It was 
not a case of sale. In 38 Cal WN 477 
tez (AIR 1934 PC 72) it was also a case 
for construction of a Will. 


19. The Madras case referred to 
by Mr. Mukherjee reported in AIR 1942 
Mad 166 is, with regard to a construc- 
tion of a partition deed. As I bave 
said already that by a gift. by a Will, 
by a partition or by a family 
ment, “a limited interest can be created. 
So, all the decisions referred to by 
Mr. Mukherjee do not. solve the real 
point in controversy. 


20. Where a transfer is not ab- 
golute, Section 11 of the Transfer of 
Property Act has got no application. 
That proposition is bal O and it 
is not disputed by Mr. Ghose. The 
real point for consideration is, whether 
a life estate can be created by a deed 


not absolute. the aha of Sec- 
tion 11 of the ee of Property Act 
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setile- - 


‘against tenant for recovery 
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do not come [n at all. But once it is 
found that.a transferee: of-a property, 
takes an absolute interest, he cannot be 
restrained in his enjoyment of dispos- 
session of it by condition inserted in 
the transfer. transferor has ` no 
Tight to prescribe the methods in which 
property transferred should be applied 
or. enjoyed by the transferee (Vide, 

Chamaru Sahu v. Sona Koer. (1912) 16 
Cal WN 99 =. 14 Cal LJ 308). 

. 21. So, in my vlew, a haben- 
dum cannot override Section 54 of the 
Transfer of Property Act. A sale is a 
transfer of ownership of the property. 
By a transfer, a transferor divested 
himself of his interest in the property 
to the transferee. Thereafter he has 
got no right to create a life estate in 
favour of a transferee. If any condi- 
tion or limitation is imposed in the 
deed of Conveyance that are repug~ 
nant to Section 11 of the Transfer of 
Property Act. 

22. Accordingly, I hold that res- 
trictions imposed in the habendum in 
the deed of Conveyance Ext. 1, are in- 
valid and repugnant under Section 11 
of the Transfer of Property Act. Kali- 
dashi became the absolute owner of 
the premises No. 51/A & 51/B, Lans- 
downe Road, by purchase and she had 
right to dispose of the same by a WilL 

23. Let the plaintiff No. 1 be 
declared as Shebait in terms of the Will 
of Kalidashi Devi. 

24. In the result, this appeal is 
allowed with costs, the judgment and 
decree of the court of appeal below are 
set aside and that of the trial court 
with respect to plaintiff No. 1 are res- 
tored. Hearing fee being assessed at 5 
gold . mohurs. Leave under clause 15 
of Ll Letters Patent is prayed for and 


gran ; 
Appeal allowed. 
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Mst. Ramdayee, Petitioner v. Dhan< 
rel Kochar .and others, . Opposite Par- 
es. 


Civil Rule No. 747 of 1970, 
8-3-1972. 

(A) Houses and Rents — West Ben- 

Premises Tenancy Act (12 of 1956), 


D/~ 


‘Section 20 — ee Applies 


landlord 
of posses- 
sion, simpliciter — Other suits or pro- 
by a landlord against tenant 

in a competent court, not barred. 
(Para 5) 


to a suit or p 


CP/DP/C7/72/VSS/VBB 


314 Cal. 


(B) Houses ‘and Rents — West Ben- 
gal Premises Tenancy Act (12 of 1956), 
Section 20 — Joinder of parties and 
causes of action — Provisions of O. 1, 
Rr. 3 and 5 and O. 2, R. 3, Civil P. C. 
govern joinder of parties and causes of 
action — They are not abrogated or 
repealed by Section 20 — (X-Ref :— 
pad P. C. (1908), O, 1, Rr. 3 and 5 and 
` O. 2, R. 3). (Para 8) 
Where a suit was filed for recovery 
of possession of A ‘schedule premises 
against tenant defendant 1 and for pos- 
session of B Schedule premises against 
defendants 1 and 2 as trespassers, for 
declaration of title in respect of B 
Schedule premises and for damages. it 
was held that the suit was not bad for 
multifariousness as common questions of 
fact and law would’ arise if suits in 
respect of A and B Schedules were fil- 
ed separately. It was further held. that 
High Court would not be justified in 
interfering with the discretionary order 
of trial Court allowing the suit to pro- 
ceed as the plea of multifariousness 
was raised more than five years after 
framing of issues and other proceed- 
ings had taken place, 
(Paras 6. 11, 13. 15) 


Cases Referred: Chronological Paras 
(1962) 66 Cal WN ' 391, Kamala 
Prosad Gupta v. Chaman Lal 
Agarwalla 12 
AIR 1958 Cal 710 = 62 Cal WN 
390 Ranjit Kumar Pal Chow- ; 
dhury v. Mur Mohan Pal 
Chowdhury 15 
AIR 1918 Cal 858 = 21 Cal WN 
794, Ramendra Nath Ray v, 
Brojendra Nath Dass 10 
C. Banerjee and: Rathindranath Bat- 
tacharjee, for FPetitioner; Samarendra 


Kumar Dutta and Pramatha Nath Palit, 
for Opposite Parties: 


SANKAR PRASAD MITRA, J.:— 
This Rule was obtained against an 
Order of the Third: Subordinate Judge 
at Alipore in Title Suit No. 50 of 1962 
made on the 2ist January, 1970. By 
this Order the Subordinate Judge has 
overruled two objections to the main- 
tainability of the Suit. The first objec- 
tion was with regard to misjoinder of 
parties and cause of action. And the 
second objection was based on Sec- 
tion 20 of the West Bengal Premises 
Tenancy Act, 1956 challenging the juris- 
diction of the Court to try the Suit. 


2. Briefly speaking the facts are 
that the plaintiff is the owner of pre- 
mises No. 24 Russa Road South, Post 
Office, Tollygunge in the District of 
24-Parganas which subsequently came 
to be known as premises No. 91, Desha- 
pran Sasmal Road.. The building ap- 
pears to be a fairly large one consist- 
ing of 32 rooms and three shop rooms 
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facing the road. The plaintiff's case is 
that originally the defendant No. 1 be~ 
ane a tenant in respect of 23 rooms 

in this property. These 23 rooms have 
been described in Schedule ‘A’ to the 
plaint. In 1959, alleges the 
the defendant No. 1 and her 
the defendant No. 2 resisted the plain- 
tiffs ingress to and egress from the 
premises in Suit. In 1960, the defen- 
dant No. 1 started depositing the rents 
payable in respect of the aforesaid 23 
rooms with the Rent Controller but in 
making these deposits the defendant 
No. 1 described herself to be the tenant 
of the entire premises. The plaintiffs 
further allegation is that in January 
1961 both the defendants trespassed in- 
to the other nine rooms which we have 
mentioned above and these nine rooms 
have been described in schedule ‘B’ to 
the plaint. The plaintiff has also alleg- 
ed that cbr defendant No, 2 has con- 
verted all the thirtytwo rooms afore- 
sald into a Factory without the plaintiffs 
consent although the original tenancy 
for 23 rooms was for residential pur 


-poses only. In the last paragraph, that 


is to say, paragraph 16 of the plaint tt 
is alleged: ‘That in the facts and 
cumstances set forth in this plaint the 
defendant No. 2 is made a party ......... 
(to) this Suit and more particularly for 
the act of trespass committed by him 
also in respect of properties mentioned 
in Schedule ‘B’ ....... .. (to) this plaint, 
and also for the fact that he is the 
husband of (the) defendant No. 1 and 
whatever has been done by (the) de- 
fendant No. 1 has been done in con- 
spiracy with (the) defendant No. 2 in 
respect of the disputed premises.” The 
plaintiff's prayers, inter alia, are (a) 
decree for recovery of Khas possession 
in respect of- property described in 
Schedule ‘A’ by evicting the defendant 
No. 1 therefrom; (b) decree for dama~ 
ges in respect of Schedule ‘A’ properties 
from 1-4-1962 till Khas possession is 
obtained; (c) declaration of title and re- 
covery of possession in respect of pro- 
perty described im Schedule ‘B’ after 
evicting the defendants therefrom and 
(d) a preliminary decree for mesne pro= 
a in respect of Schedule ‘B’ propere 
es, 


3. The first contention of the 
petitioner before us is that the Subordi- 
nate Judge’s Court has no jurisdiction 
to try the Suit for recovery of possea- 
sion of ‘A’ Schedule properties. Such 
a Suit, according to counsel for the 
petitioner, should have been instituted 

e Munsiff’s Court. 

PA This contention is founded on 
the provisions of Section 20 of the West 
Bengal Premises Tenancy Act, 
The provisiong are ‘as follows: 

thstanding anything contained in 


al 
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other law., a Suit or proceeding by a 
landlord against a tenant in which re- 
covery of possession of any premises to 
which this Act applies is claimed shall 
lie to the Courts, as set out in the Sche- 
dule, and no other Court shall be com- 
petent to entertain or try such Suit or 
proceeding.” 


5. There is no dispute that where 
a landlord institutes a Suit or proceed- 
ing against a tenant merely claiming 
Tecovery of possession of any premises 
to which the West Bengal Premises 
Tenancy Act, 1956 applies the Suit or 
proceeding can be instituted only in 
the Court specified in the Schedule to 
the Act depending on valuation. But 
we do not find in these provisions any 
bar express or implied to joinder of 
parties and causes of action provided 
that such joinder is permissible in law. 
To us it seems that Section 20 applies 
to a Suit or proceeding by a landlord 
against a tenant for recovery of pos- 
session simpliciter. The section does 
not stand in the way of institution -of 
a Suit or proceeding other than simply 
a Suit or proceeding by a landlord 
against a tenant for possession in a 
Court competent to try such Suit or 
proceeding. And neither the non-ob- 
stante Clause nor the Clause “no other 
Court shall be competent etc.” can 
operate as a bar to such a Suit or pro- 
ceeding. In the instant case we have 
to consider the provisions of Order 1, 
Rule 3. Order 1, ‘Rule 5 and Order 2, 


Rule 3 of the Code of Civil Procedure, - 


These provisions are as follows: 


Order 1, Rule 3 — All persons may 
be joined as defendants against whom 
any right to relief in respect of or aris- 
ing out of the same act or transaction 
of series of acts or transactions is al- 
leged to exist, whether jointly, several- 
ly or in the alternative, where, if sepa- 
rate suits were brought against such 
persons, any common. question of law 
or fact would arise. 


Order 1, Rule 5 — It shall not be 
necessary that every defendant shall 
be interested as to all the relief claim- 
ed in any Suit against him. 


O. 2, R. 3(1)—Save as otherwise 
provided. the plaintiff may unite in the 
same Suit, several causes of action against 
the same defendant, or the same de- 
fendants jointly, and any plaintiffs hav- 
ing causes of action in which they are 
jointly interested against the same de- 
fendant or the same defendants jointly 
may unite such causes of achon in the 
same Suit 

(2) Where causes of action are unit- 
` ed, the jurisdiction of the Court as re- 
gards the Suit shall depend © on the 

amount or value of the aggregate sub~ 
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ject-matters at the date of instituting 
the Suit. 

6. These are the. relevant provi- 
sions for joinder of parties and causes 
of action. In our opinion these provi- 
sions have neither been abrogated nor 
been repealed by Sectlon 20 of the 
West Bengal Tenancy Act, 1956. Sec- 
tion 20 does not lay down that the 
Cause of action for a Suit for posses- 
sion by a landlord against a tenant 
cannot be joined in a proper Suit with 
another Cause of action. The position, 
therefore, is that the Subordinate Judge 
had jurisdiction to try the Suit as 
framed if he was satisfied that there 
was a proper joinder of parties and 
causes of action. 

7. We now proceed to discuss 
whether under the aforesaid provisions 
of the Code of Civil Procedure the 
plaintiff has properly framed his Suit. 
The plaintiff admittedly is the owner 
of the premises. The series of acts 
alleged in the plaint in respect of the 
premises are (a) the defendant No. 1 
became a tenant of Schedule ‘A’ pro- 
perties (b) in 1959 the defendants Nos. 1 
and 2 prevented the plaintiff from en- 
tering into the premises (c) in 1960 the 
defendant No. 1 started depositing rents 
for the entire property with the Rent 
Controller (d) in January 1961 the de- 
fendants Nos. 1 and 2 trespassed into 
the ‘B’ Schedule properties and (e) the 
defendant No. 1 in conspiracy with the 
defendant No. 2 has converted a resi- 
dential property into a factory without 
the plaintiffs consent. 


against the defendant No. 1 
recovery of possession of ‘A’ 
properties in the Court of the Munsiff 
under the provision of the West Ben- 
gal. Premises Tenancy Act, 1956 and 
the other in the Court of the Subordi- 
nate Judge for recovery of possession 
of ‘B’ Schedule properties on the ground 
that the defendants Nos. 1 and 2 had 
trespassed into these properties, the 
common questions of facts that the 
plaintiff had -to prove in both the Suits 
were: (1) that the defendant No. 1 was 
a tenant of 23 rooms only and had 
trespassed into. 9 rooms along with the 
defendant No. 2 (2) the deposits which 
the defendant No. 1 made with the 
Rent Controller were not for the en- 
tire premises but for 23 rooms only. 

8. If the eee had succeeded 
in establishing these two common facts 
a further common question of law 
would have arisen as to the validity of 
the deposits in view of the provisions 
of Section 22 (2) of the West Bengal 
Premises Ee Act, 1956. 

9. these circumstances, we 
cannot Zea hold that the plaintiff was 
justified in order to avoid, multiplicity 
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‘of Suits and proceedings and also the 
possibility of conflicting decisions, in 
bringing one consolidated Suit covering 
both the 'A’ Schedule and ‘B’ Schedule 
properties. To us it! ' seems that this is 
the precise reason why the aforesaid 
provisions of the Code of Civil Proce- 
dure have been. introduced. 

10. We may now refer to a féw 
decided cases. The earliest case on the 
subject to which.our attention has been 
drawn is the case of Ramendra Nath 
Ray v. Brojendra Nath Dass, 21 
WN 794 = (AIR 1918 Cal 858). In this 
case the plaintiff asserted that he was 
the owner of certain bales of jute and 
the Defendant B, N. D. obtained’ pos- 
session of the same; and of the docu- 


ments of title relating thereto (namely . 


ten bills of lading and railway receipts) 
by means of fraud. . B. N. DÐ. transfer- 
red nine of the documents of title to 
C. & Co. and C. Co. transferred them 
to L. J. M. &.- s Bros. One railway 
receipt was pledged by B. N, D. with 
B. N. B. Part of the goods were taken 
delivery of by L. J.' M. and part stop- 
ped by the plaintiff in transit. Plain- 
tiff brought an action praying in the 
alternative for the recovery of goods 
and documents of title relating there- 
to or the. value of the goods making 
B. N. D, Œ Co. L. J. M. B. Bros. and 
B. N. B. party defendants. A Division 


Bench of this Court has held that the. 


defendants were properly joined in the 
Suit under the provisions of Order 1, 
Rule 1 and Order 1, Rule 3 of the Code 
of Civil Procedure, , 1908. Mr. Justice 
Woodroffe at page 802 observes: 


ETAPE The next question then 
is whether the joinder in the present 
case is j ed by'that rule (that is 
Rule 3.of Order 1). It is contended 
that it is not, it being argued that there 
are different sets of: transaction and no 
common question ofi law or fact. The 
foundation of the case, 
rest of it depends, is the alleged fraud 
of B. N. Das. If such fraud is proved 
m question is did the defendants who 

claim under N, Das obtain any 
title ? If the plaintiff fails to prove 
fraud on the part of B. N. Das, the case 
fails against all the defendants. If he 
proves fraud, it may be that the defen- 
dants may have a different answer by 
way of defence; but that does not 
make the case any the less one of a 
common question of law and fact. The 
same act or transaction which concerns 
all parties is the, alleged fraud of 
B. N. Das, and this involves a common 
question of law or, fact. All: defen- 
dants have derived title from a person 
who is alleged to have obtained the 
goods by means of: fraud. . By reason 
of this the possession of all is alleged 
to be wrongful Whether a common 
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- claimed in 
‘of Mr. 
- upheld. 


on’ which the. 


Division Bench. The Rule arises 


> 
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question arises may be tested by see= 
ing what the evidence will be ......... 
It is true so far as the plaintiff's cause 
of action, as based on the fraud of 
B. N. Das, is concerned though there. 
miy sa some facts which are particu- 
to particular parties being’ offered 


` T the proof of the Plaintiffs case (i.e., 


present possession of the goods as a 
result of such fraud) or by the defen- 
dants as part of their defence. The 
rule does not say that all questions must 
be common. It is sufficient that there 
is a common question. In my opinion, 


then, the plaint is within the provi- 
sions of Order 1, Rule 3 ............ j 
11. We have already discussed 


the series of acts alleged in the plaint 
herein relating to the premises in Suit. 
We have also said that one common 
question of fact arises with respect to 
both the defendants and that common 


_ question is whether the defendant No. 1 


is ‘a tenant of the entire premises or 
only a portion thereof. “Mr. Banerjee, 
learned counsel for the petitioner has 
urged that the defendant No. 2 is not 
at all interested in the eviction of the 
defendant No. 1 from 23 rooms in the 
premises. In other words so far as 
these 23 rooms are concerned no relief 
can be or has been claimed against the 
defendant No. 2.. But that in our opi- 
nion does not make the Suit bad for 
misjoinder of parties and causes of 
action. Rule 5.of Order 1 of the Code 
specifically provides that it shall not be 
necessary that every defendant shall be 
interested in all the reliefs claimed in 
any Suit against him. In Ramendra 
Nath Ray’s case also all the defendants 
were not concerned with all the reliefs 
the Suit. This contention 
Banerjee, therefore, cannot be 


12. A number of decisions on 
the relevant provisions of Orders 1 and 
2 of the Code were placed before us 
but we need not refer to all of them. 
The next. case we intend to rely on is 
the case of Kamala Prosad Gupta v. 
Chaman Lal Agarwalla, (1962) 66 Cal 
WN 391. This is also a judgment of a 
out 
of a suit for recovery of possession of 
the disputed property from the defen- 
dants after a declaration of the plain- 
tiffs tenancy right therein under the 
defendants Nos. 3 and 4, a declaration 
of determination of the defendant No. 1's 
tenancy under the plaintiff and a fur- 
ther declaration that defendant No. 2 
is a trespasser. An objection was taken 
to the maintainability of the suit on 
the ground that it was bad for multi- 

ousness, In the plaint, there was 
a specife allegation of conspiracy 
amongst all the defendants for keep- 
ing the plaintiff out of possession of 
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the disputed property, a the learned 
trial Judge held that mere allega- 
tion of conspiracy Said: not be suff- 
cient for a lawful joinder of the seve- 
ral causes of action against the several 
defendants and that, accordingly, it 
would be no answer to the defence 
objection of multifariousness. This Court 
made the Rule absolute and set aside 
the order of the Trial -Judge. This 
Court was of the view that the allega- 
tion of conspiracy in the -plaint, as it 
stood, would be sufficient for uniting 
or joining the several causes of action 
against several defendants under O. 1, 
R. 3 of the Code. This Court has point- 
ed out that the provision in- Rule 3 of 
Order 1 has been liberally interpreted 
by courts and its scope has never been 
ted to be narrowed down or 
It is stated in the judgment 
that on the plaintiff’s case, his claims 
are inter-connected, the several transac- 
tions conforming the basis of his claims 
being so inter-linked that they may be 
regarded as constituting one series of 
transactions within the meaning of 
Order 1, Rule 3 out of which the plain- 
tiffs right to relief arises. This Court 


has said that it is true that, in the 
plaint, there are also other claims, 
namely, of arrears of rent and mesne 


profits but those are only incidental 
or consequential reliefs flowing from 
or arising out of the main relief for 
recovery of possession. This Court has 
held that the Civil Procedure Code ex- 
pressly permits joinder of defendants 
and causes of action not only where 
the right to relief against the several 
defendants exists jolntly but also seve- 
tally or in the alternative and does not 
require that all the defendants should 
be interested in all the reliefs. 

13. To our mind the main. princi- 
ples enunciated in this judgment apply 
to the facts of this case. It is true that 
the plaintiff has claimed recovery of 
possession of 23 rooms against the de- 
fendant No. 1 and recovery of posses~ 
sion of 9 rooms against defendants 
Nos. 1 and 2. But the series of acts 
which the plaintiff has alleged includ- 
ing deposit ws rent by the defendant 
No. 1 with the Rent Controller for the 
whole premises and the conversion of 
a residential building into a Factory by 
both the defendants are so interlinked 
that we cannot throw out the Suit on 
the ground of misjoinder of Pare and 
causes of action. 


14, There is one 
of this case we wish deal with. 
Learned Advocate appearing for the 
plaintiff placed before us from the re- 
cords a few facts concerning the cons 
duct of the two defendants in this Suit. 
The plaintiff instituted the Suit on the 
25th May, 1962, On July 4, 1963. tha 


diket feature 
to 
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trial. Court framed the issues, On July 
8, 1963 ‘the trial Court made an Order 
for analogous hearing of this Suit and 
another Suit which the plaintiff had. 


. instituted in 1959. inter alia, for an in~- 


junction restraining the defendants from 
preventing the plaintiffs ingress to and 
egress from the premises. The defen- 
dants obtained a Rule against this 
order. The Rule was discharged on 
April 7,° 1967. Thereafter the trial 
Court on June 3, 1967 made an Order 
for -local inspection . of the Suit pre~ ` 
. The defendants again obtained 
this Order. The second 
on January 9, 
1968. And it was after the discharge 
of these two Rules by this Court, as 
late as the 17th September, 1968, the 
two defendants made the present ap- 
plication objecting to the maintainabi- 
lity of the Suit on the ground of 
jurisdiction and multifariousnéss. The 
objections were overruled and the trial 
Judge passed his Order on January 21, 
1970. Immediately thereafter the de 
fendants obtained the present Rule. 


15. On these facts this Rule 
ought to be discharged so far as the 
plea of multifariousness is concerned. 
This Court in Ranjit Kumar Pal Chow- 
dhury v. Murari Mohan Pal Chow- 
dhury, AIR 1958 Cal 710 at page 713 
in paragraph 13 observed: “The rule 
of multifariousness is a rule of conveni- 
ence and it is primarily in the discre- 
tion of the Court to decide whether 
the plaintiff should be allowed to pro~ 
ceed with different causes of action in 
the same suit upon a consideration of 
all the facts and circumstances of the 
case. The omission of the defendants 
to raise the plea for a period of more 
than twelve years from the date of the 
framing of the issues, is fatal to their 
claim.” In our tase the plea of multi- 
fariousness was raised more than five 
years after the framing of issues and 
after varlous other. proceedings have 
taken place both in the trial Court and 
in this Court. From this point of view 
also we would not be justified in inter- 
fering with the trial Court’s discretion 
exercised in favour of the plaintiff, 


16. In the result the Rule Is 
Sdegponetatncr There will be no order as 

to costs. ‘The learned Advocate for the 
petitioner. states that the Miscellane- 
ous Appeal which the petitloner had 
filed against the said impugned order 
of the trial Judge. has already been 
dismissed. .Let the records be sent 
back to the trial Court expeditiously. 


JANAH, J.:— 17. I agree. 
Rule discharged. 


ay 
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The Corporation of Calcutta, Pet- 
tioner v. The Building ‘Tribunal . and, 
others, Opposite Parties, ; 

D/= 


Civil Revn, No. 1573 of 1966, 
2-3-1972, 


Calcutta Municipal Act (33 of 1951), 
Sections 6, 24, 34, 414 and 414-A — 
Powers and position of Commissioner — 
Order to demolish .unauthorised con- 
` struction — Review of order sha — 
Appeal beyond limitation — 
sioner not impłeaded i — meee ote 
bad and defective. 

In view of the provisions of Sec- 
tions 6, 24 and 34, when the Commis- 
sioner exercises statutory functions in 
regard to which he is the sole autho- 
rity, he does not exercise powers as an 
agent of the Corporation. (Para 8) 


After a notice under Section 414 (1) 
with respect to an unauthorised con- 
struction, the Commissioner passed an 
order on 15-5-1963 to demolish it under 
Section 414 (3). Stay and review ap- 
plications were rejected finally on 2i-1- 
1966 as there was no provision in the 
Act for review. However, provision for 
appeal against the order for demolition 
was introduced for the first time by 
Section 414-A from 1-4-1965. Appeal 
was, thereupon, filed before the Build- 
ing Tribunal against fhe order rejecting 
review. The appeal was only 
the Corporation without impleading the 
Commissioner. 


Held (i) that the appeal which was 
against the order of demolition was on 
the face of it, time barred. (Para 6) 

(ii) that as the order of demolition 
was passed by the Commissioner, his 
absence as a party to appeal rendered 
the appeal bad and defective and there- 
fore liable to be set aside. (Para 8) 


Sunil Kumar Basu, for Petitioner; 
Mrs. Kanika Banerjee, for Opposite 
Parties, 


ORDER :— This Rule was obtained 
by the Corporation of Calcutta. It is 
directed against the poe order- of 
the Building Tribunal passed in an ap- 
peal under Section 414-A of the Cal- 
cutta Municipal Act, :1951. 


2. The opposite party No. 2 as 
proprietor of Sree Printers & Binders 
and as the Managing ‘Director of Esscbe 
Printers Pvt. aes is'a monthly tenant 
of a ‘structure in the ground floor’ of 
premises No. 42, Dharamtolla Street 
Calcutta, since April, 1955. Sometime 
fn the year 1960, by, two letters dated 
25-8-1960 and 3-9-1960 complaint was 
made by the owner as well as some co- 


tenants of the said premises, to the 
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against ` 
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City Architect and the Commissioner of 
the Corporation of Calcutta respective- 
ly, that the said opposite party No. 2 
without any permission covered the 
open space with corrogated sheets and 
constructed a room on the corridor 
space, thus created an unauthorised 
structure. On receipt of the said com~ 
plaint, the site was inspected. Two un- 
authorised sheds of C. I. Sheets in the 
side space were detected. The said un- 
authorised sheds infringed Rules 32 and 
33 of Schedule XVI of Calcutta Munici-~ 
pal Act, 1951. Thereupon, on 30th July 
1962, a notice under Section 414 (1) of 
the Calcutta Municipal Act, 1951, (here- 
jinafter referred to as the Act) was 
served upon the said opposite party 
No. 2. On receipt of the said notice, 
the opposite party No. 2 on 4th August, 
1962, addressed a letter - to the City 
Architect of the Corporation of Calcutta, 
wherein he denied any construction, ad- 
dition and alterations and, contended 
that the existing structures were more 
than 12 years old. Thereafter, on the 
15th of May, 1963, the Commissioner 
passed an order of demolition under 
Section 414 (3) of the Act after duly 
intimating the said opposite party No. 2 
the date of hearing which was fixed on 
15th ony 1963 The opposite party 
No. ‘however, did not appear before 
the renames at the date of the 
hearing of the demolition case. Im- 
mediately after the said order of demoli~ 
tion was passed, the said opposite party 
No. 2. by his letter dated 23rd May, ` 
1963, asked the ioner, Calcutta 
Corporation, for rehearing of the case, 
and stay of the implementation of the 
order that passed on 15th of May 1963. 
The Commissioner rejected the prayer 
for review. Thereupon, a Lawyer's 
notice purported to be under Section 80 
of the Code of Civil Procedure was 
served upon the Commissioner and the 
Special Officer (Building), Corporation 
of Calcutta, by the opposite party No. 2 
expressing his intention to file a suit 
for setting aside order of the Commis+ 
sioner and for other reliefs. A reply 
was sent thereto intimating that“ the 
Commissioner’s order should not be 
stayed unless an injunction was obtain- 
ed from a Civil Court. Thereafter, on 
the 17th of December, 1963, the oppo« 
site party No. 2 again applied to the 
Commissioner for review of his order 
passed on 15th May, 1963. On 4th of April, 
1960, (19647) the Commissioner declined 
to grant review and by a letter dt. 16th 
of March, 1963 (19657) addressed to the 
opposite party No. 2 asked him to carry 
out the order of demolition. By Am- 
ending Act XVIII of 1964, Section 414-A 
was brought into force on the lst April, 
1965, The right of appeal was given 
under that section against the order of 
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the Commissioner passed under sub- 
section (3) of Section 414 within’ the 
30 days from the date of such order. 
On 16th of March, 1965, - notice was 
given to the opposite party No. 2 to 
carry out the demolition. 


15th of May, 1963. On the 20th of 
June, 1965, the opposite party No. 2 
again applied for the d time for 


the review of the demolition case. On 
2ist January, 1966, the Commissioner 
rejected the opposite party No. 2’s said 
application after hearing the parties. 
Thereafter on the 19th February, 1966, 
the opposite party No. 2 filed an appeal 
before the Building Tribunal under Sec- 
tion 414-A of the Act against the order 
dated 21-1-1966 passed by the Com- 
missioner by which the opposite party 
No. 2’s application for review had been 
rejected. The said appeal was filed 
against the Corporation of Calcutta and 
the Commissioner was not made a 
party. On 13th April, 1966. the Build- 
ing Tribunal allowed the opposite party 
No. 2’s appeal upon the findings that 
the sheds in question were erected 
more than 12 years before the issue of 
notice in sub-section (1) of Section 414. 
Accordingly, provisions of Section 414, 
clause (4) would be attracted. There- 
fore, no action could be taken. under 
that section in respect of the sheds and 
as a result, the demolition case against 
the opposite party No. 2 was liable to 
be dropped. 


3. Being aggrieved against the 
said appellate order of the Building Tri- 
bunal, the Corporation of Calcutta mov- 
ed this Court on an application under 
Article 227 of the Constitution and ob- 
tained the present Rule. 


4, Mr. Basu, appearing on be- 
half of the petitioner made a two-fold 
submission. In the first place he con- 
tended that as the order dated 21st of 
January, 1966, was not an order pas- 
sed under Section 414 (3) of the Act, 
but the sald order was merely an order 
rejecting a review application inasmuch 
as the order for demolition under Sec- 
tion 414 (3) of the Act was made on 
the 15th of May. 1963, and that order 
could not be set aside by the Tribunal 
under the provisions of the Section 414-A 
of the Act; moreover, the order dated 
21-1-1966 could not be set aside while 
the order dated 15th of May, 1963, re- 
mained valid and subsisting, thereby 
the Building Tribunal exercised its 
jurisdiction not vested in it by law. 


5. Under the Calcutta Munici- 
pal Act, 1951, there was no provision 
for review. The provisions of appeal 
under Section 414-A was introduced for 
the first time by the Amending Act 
XVII and from Ist April, 1965. Sec- 
tion 414-A of the Act reads as follows: 
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order dated. 
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“Any person dissatisfied with the 
order of the Commissioner made under 
sub-section (3) of Section 414 may, 
within 30 days from the date of the 
order, present an appeal accompanied 
by a copy of the order to the Tribunal 
constituted under Section 391-B (and 
the President of the Tribunal) may stay 
the execution of the order for such 
period or periods as (he may think fit) 
or until the disposal of the appeal.” 

6. It appears that in the instant 
case the order of demolition was pas- 
sed on the 15th May, 1963. and the op- 
posite party No. 2’s appeal was filed on 
the 19th of February, 1966. So. on 
the face of it the said appeal was bar- 
red by limitation. Therefore I am of 
opinion that the Tribunal had outstep- 
ped the limits of its jurisdiction by en- 
tertaining the opposite party No. 2’s 
Appeal under Section 414-A of the Act, 
and its order cannot be sustained 


T. Mr. Basu next contended that 
as Commissioner of Corporation of Cal- 
cutta had not been made a party in the 
said appeal preferred by the opposite 
party No, 2, the order of the Building 
Tribunals setting aside the order of the 
Commissioner passed under S. 414 (3) 
of the Act was illegal and without 
jurisdiction. 

8. Under Section 6 of the Act 
the three authorities, namely, fa) The 
Corporation, (b) The Standing Commit- 
tees and (c) the Commissioner are 
charged with carrying out the provi- 
sions of the Act. Under Section 24 of 
the Act, the Municipal Government of 
Calcutta is vested in the Corporation 
but the Corporation shall not be en- 
titled to exercise or discharge any 
powers, duties or function expressly as~ 
signed to it by or under that Act or 
any other law to a Standing Committee 
or to the Commissioner. Under Sec- 
tion 34 of the Act, the Commissioner 
may delegate to any Municipal Officer 
any of his powers, duties or functions 
but not of those conferred under sub- 


section (3) of Section 414. So, where 
the Commissioner exercises statutory 
function, imposed upon him by the 


statute and in regard to which he is the 
sole authority, he does not exercise 
powers as an Agent of the Corporation 
and so, impleading of the Corporation 
is not enough for the purpose of chal- 
lenging the impugned order passed by 
the Commissioner under Section 414 (3) 
of the Act. So the absence of the Com- 
missioner as a party in the present ap- 
peal, has rendered the appeal bad and 
defective. 


9. In the result this Rule Jg 
made absolute, the impugned order of 
the Building Tribunal is set aside and 
that of the Commissioner dated 15th of 
May. 1963, passed under Section 414 
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(3) of the Act, Is restored. There will 
be no order as-to costs. 
Rule made absolute. 
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Sudhansu Sekhar Maity and others, 
Petitioners v. State of: West Bengal and 
others, Resporidents. 

Civil Rule No. 3302 (w) of 1969, D/- 
4-12-1972. 

& Pang Acquisition Act (1894), 
Ss. 4 and 6 — Notification for acquisi- 
tion and declaration under Section 6 
neither invoking delegate powers nor 
issued in appropriate form — Acquisi- 
tion not vitiated for such irregularity. 


If the authority has the power for- 


any action taken, the act is competent 
and non recital or wrong recital of the 


authority for -the action would. not 
make the act incompetent or without 
Jurisdiction. (Para 10) 


Thus where the ‘notification under 
Section 4 or the declaration under Sec- 
tion 6 did not invoke the 
powers nor were the! notifications and 
declarations issued in, appropriate forms 
it would be a mere irre y not 
affecting the substance which would not 
vitlate the acquisition, AIR 1966 SC 
834, Relied on. (Para 10) 

(B) ano Acquisition Act (1894), 
Section 6 — Acquisition for. establish- 
ment of subsidiary Port — Competency 
of State Government. ; 

When establishment of a subsidiary 
port or a dock therein would un- 
doubtedly serve at least the general 
public purpose even 
volves a purpose of the Union. It would 
not be beyond the authority of the 
State Government to acquire lands in 
exercise of its own powers and irrespec- 
tive of the powers delegated by the 
Union Government in this respect. 

(Para 11) 

‘ Simply because the. acquisition is 
Yor the purpose of setting up a subsi- 
diary port, the purpose ‘of the acquisi- 
tion does not necessarily become solely 
a purpose of the Union. As it is a 
project which would not only be high- 
ly beneficial to the general public in 
this State but would serve public pur- 
poses in this State and as such the ac- 
quisition would be well supported on 
the ground that it is for a public pur- 
pose. It is clearly so. when the acquisi- 
tion is being made at the expense of 
the local authority. AIR 1955 SC 810, 
Followed. (Para 11) 

(C) Land Taea Act 
Section 6 — Un 


a : 
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delegated - 


it otherwise in-’ 


(1 894), . 
declared 


A.L E. 
purpose eannot be supported by de- 
clared purpose — However, real pur- 
ose, though undeclared, if it is well 
kawa it can þe supported. 

Port is a wider term of which dock 


‘may be a part but the dock itself can- 


not be equated with. the port so that 
if the declared purpose of acquisition 
be establishment of a dock but the un- 
declared purpose be establishment of a 
port the undeclared purpose cannot be 
supported by the, declared purpose. 
-(Para 16) 
Where however on a proper read- 
ing of the notifications and declarations 
on their well known background and 
along with the maps referred to Sare 
in, it could be held that the real de- 
clared purpose igs not limited to 
lishment of the. dock only then in 
spite of the defect and the irregularity 
in the terms of the notifications and 
declarations, the real declared purpose 
of the acquisition was completion of the 
Haldia project. Such purpose being 
quite known to all concerned and the 
defect does not vitiate the acquisition 
and the acquisition is still well sup- 
ported by a public purpose as there . 
ean be no doubt that the completion 
of the project by itself would be a 
public purpose within the meaning of 
Sections 4 and 6 of the said Act. Hence 
it cannot be said that acquisition is be- 
ing made for a` purpose other than the 
declared purpose and as such it 
in accordance with law. 


D) Land Acquisition Act (1894), 
Part 7 — Acquisition. for establishment 
of subsidiary port — Grant of land to 
Indian Oil Corporation or Fertilizer 
Corporation of India —- Propriety. 


When the acquisition [s not specifi- 
cally made for these corporations or af 
their cost but the acquisition is for the 
project or the complex of which these 
corporations or their establishments 
constitute an integral part there can 
be no doubt that the establishments 
which would be run by these corpora- 
tipns as a part of the complex: would 
be highly beneficial to the interest of 
the public. This being the position 
when the acquisition itself is for the 
project and at the cost of a local au- 
thority it can well be supported under 
Section 6 of the said Act and no ques- 
tion of following the provisions of 
Part 7 does at all arise. (Para 21) 

(E) Land Acquisition Act 


(1894) 
Section 5-A — Second o o 


hearing to owner of land not envisaged. 


The Land Acquisition Act contem- 


‘plates no second opportunity for mak- 


ing a representation after the enquiry 
under Section 5-A. The report that 
follows the enquiry is the recommenda- 
tion of the Collector for consideration, 


by the State Government along with 
the objections in the light of the en- 
quiries held by him. No second op- 
portunity to make further representa~ 
tion at this stage is contemplated by 
the statute and as such denial of a 
copy of the report cannot be said to 
have materially affected the. petitioners’ 
right to object. AIR 1968 SC 432, Fol- 
Towed. (Para 22) 


(F) Constitution of India, Art. 226 
= Writ application against acquisition 
of land — For maintaining the applica- 
tion petitioners must make out a prima 
facie case that they are affected by 
such acquisition. | (Para 24) 


(G) Constitution of India, Art. 226 
em Parties to petition— Misjoinder of 
parties and causes of action — Two in- 
dependent acquisition proceedings bas- 
ed on two independent notifications and 
two independent declarations — Any 
or all of the petitioners not jointly in- 
terested in lands involved im proceed- 
ings — The two proceedings give sepa- 
rate cause of action and they cannot be 
foined in one petition. This cannot be 
supported under provision of Civil P. C. 
(X-Ref :— Civil P. C. (1908), Order 1, 
Rule 1 and Order 2, Rule 3). AIR 
1962 All 208, Relied on. 


Cases Referred: Chronological Paras 
AIR 1970 Puni. and Har. 361 = 
1970 Rev LR 325, Rajaram v. 


State 
AIR 1968 SC 432 = 1968-I SCR 
597, Abdul Hussain v. State of 
Gujarat 24 
AIR 1966 SC 334 = 1966-1 SCR 
120, Lekhraj v. Dy. Custodian, 


Bombay 

AIR 1966 SC 1593 = 1966-3 SCR 
557, State of Madhya Pradesh 
v. Vishnu Prasad 22 

AIR 1966 Pat 420, Muhammad 
Qumar v. State of Bihar 19 

AIR 1964 SC 1486 = 1964-7 SCR 
17, Andhra ‘Pradesh State Road 
Transport Corpn. v. Income-tax 
Officer 

AIR 1964 All 42 = 1963 All LJ 
age Charan Singh v. State of 

1963) 67 Cal WN 460, Gadadhar / 
v. State of West Bengal 9, 11, 14 

AIR 1963 Guj 50 = 4 Guj LR 326, 
Gandalal Somnath v. State of 
Gujarat mo eo 

AIR 1962 All 208 = ILR (1961). 2 
All 653, Balak v. State of U. P. 

AIR 1956 Cal .291, Manindranath v. 
Baranagar Municipality 

AIR 1955 SC 810 = 1955-2 SCR 
SU State of Bombay v. Ali Gul 


han 
AIR 1939 All 557 = 1939 All LJ 
757, Radha Swami Satsang Sabha 
yv. Tara Chand 


5 R RRB 


Sudhansu v. State (A. K. Sen J.) 


» Part I. 


[Prs. 1-3] Cal. 321 
ATR 1932 All 401 =: 1932 All LJ 
497, Basharat Beg v. Hiralal 25 


AIR 1927 Cal 874 = 104 Ind Cas 
129, Secy, of State v. Amulya 
Charan 


18 
AIR 1918 Cal 858 = ILR 45 Cal 
111, Ramendra Nath Ray v. 
Brojendra Nath Dass 25 
(1891) ILR 18 Cal 99 = 17 Ind App 
90 (PC), Luchmeswar Singh v. 
Darbhanga Municipality 18 
K. P. Sinha and Parimal Das, for 
Petitioner; S. C. Bose and Suprokash 
Banerjee, for the State; B. C. Dutt and 
D. K. Chowdhury, for the Port. 


ORDER:— Two notifications under 
Section:.4 of the Land Acquisition Act, 
1894 (hereinafter referred to as the said 
Act) and two consequent declarations 
under Section 6 of the said Act are the 
subject-matter of challenge in this Rule. 

2. It would be necessary to set 
out the facts in short which are as 
follows. On May 5, 1959 a notification 
was issued by the State Government 
under Section 4 of the said Act. This 
notification merely recited that some land 
in the District of Midnapore is likely to 
be needed for a public purpose viz., esta- 
blishment of a subsidiary port at the 
mouth of Haldia river. This notification 
further authorised the Engineers of the 
Commissioners for the port of Calcutta 
and the Local Officers for the time being 
engaged on the undertaking to enter upon 
and survey land and do all further acts 
required for the proper execution of 
their work. The notification further laid 
down the route for the survey through 
the sixty-eight villages chronologically 
set out in the said notification. One of 
such villages ig mouja Hatiberia Police 
Station Sutahata, District Midnapore. 
This notification was issued in terms of 
Paragraph 13 and in form 2 of the ex- 
ecutive instructions contained in the West 
Bengal Land Acquisition Manual, 1951 
Obviously, the notification was 
made to authorise local survey on a pre- 

inary investigation for drawing up the 
scheme of a proposed project of establish- 
ment of a port subsidiary to the port of 

cutta. ‘ 

3... Asa result of the said investi- 
gation a proposed scheme was drawn up 
which was divided into five phases con- 
templated for its completion. Acquisitions 
were being made of lands covered by res 
pective phases as and when works on 
those phases. were being taken up by the 
requiring authority viz., the Commis- 
éloners for the port of Calcutta. Accord- 
ingly,- on August 25, 1967 two notifica- 
tions were issued again under Section 4 
of the said Act. The first bearing No. 
13998 L. A. was in respect of several 
plots set out in the notification in mouja 
Hatiberia Police Station Sutahata cover- 


ing an area of 101.42 acres, The second 
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one bearing No, 13991 L. A. was in res- 
pect of several other plots of the same 
mouja ‘covering an area of 89.75 acres. 
Both these two notifications recited that 
the plots notified were likely to be need- 
ed for a public purpose viz., for the esta- 
blishment of Haldia Dock at the expense 


of the Conmioners tor the port of 
Calcutta. 
4. - On the issue of he said noti- 


fications under Section 4 notices inviting 
objections under Section 5-A of the said 
Act were also issued. Objections were en- 
tertained including one dated December 
14, 1969 by or on behalf of the petitioners 
and others. An enquiry under Sec: 5-A 
was held on June 3,:1968 by the Special 
Land Acquisition Collector himself who 
submitted a report recommending over- 
ruling of the objections taken. The State 
Government accepted’ the -recommenda-~ 
tions and by an order dated November 
4, 1968 overruled all objections. Con- 
sequently’ two declarations under Sec- 
tion 6 of the said Act one dated Novem- 
ber 20. 1968 and the’ other ‘dated Novem- 
ber 25, 1968 covering the ‘plots specified 
in the notifications under Section 4 were 
issued and were published in the Calcutta 
Gazette dated December 28, 1968. These 
two notifications under Section 4 and the 
two consequent: declarations under Sec- 
tion 6 are the subject-matter of challenge 
in this Rule obtained by the sixty-one 
petitioners. age 


5. “The Rule is being -contested by 
respondents 1 to 4 who are the State of 
West Bengal and its Local Authorities 
and also by the added respondent No. 5 


viz.. the Commissioners for the port of: 


Calcutta who are the requiring autho- 
rities for this acquisition. . Two sets of 
affidavits nes been filed by them. 

6. Sinha ‘appearing on: behalf 
of -the sentence has raised four points 
in support of this|Rule. In the first 
place, he has contended that establish- 
ment ‘of a dock or a'port is a Union pur- 
pose and for such‘a purpose “the State 
Government could not have acquired the 
lands proposed to be acquired and -cer- 
tainly not in the manner proposed to be 
done. Secondly Mr. Sinha has contend- 
ed that the actual purpose for which the 
lands are being acquired is materially 
different from the purpose declared. in 
the notifications and the declarations and 
as such the proposed acquisition is un- 
authorised. Thirdly Mr. Sinha has con- 
tended that out of the sixty-eight villages 
covered by the first notification under 
Section 4 dated 5-5-1959, the State Gov- 
ernment had already acquired vast tracts 
of lands covering | thirty-eight villages 
which would be more than sufficient to 
meet the requirements of establishment 
of a dock and as such further acquisition 
of lands not really needed for such. a 
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purpose is colourable — more so when 
the reauiring authority is transferring 
vast tracts of acquired lands to private 
companies and corporations at high pre« 
mium though the lands are being acquir= 
ed for the declared purpose of establish- 
ment of a dock. Lastly Mr. Sinha has 
contended that on June 24. 1968 and on 
several dates thereafter the petitioners 
had prayed for a copy of the report sub- 
mitted by the Land Acquisition Collec- 
tor on the enquiry under Section 5-A 
but their prayer for a copy of the said 
document having been denied they were 
denied a reasonable opportunity to make 
a representation to the State Government 
before disposal of the objections under 
Section 5-A; therefore, according to Mr, 
Sinha the declarations which followed in 
such a proceeding held in breach of the 
principles of natural justice are not in 
accordance with law and as such should 
be set aside.. 


7. Mr. ‘Bose appearing on behalt 
of the ‘State and its Authorities has con- 
tested each of i tie points raised by Mr. 
Sinha. Mr. the learned Advocate 
for the adel respondent, has also con 
tested each of the points so raised by 

Sinha. Mr. Dutt -has further raised 
a ‘preliminary objection that. the Writ 
petition is not maintainable both on the 
ground of misjoinder of petitioners and 
causes of action and on the ‘ground 
that the petitioners had not made 
out specifically how they are affected 
by the ene notifications or the 
declarations.: -I do . not- propose 
to dispose Pa the rule solely A 
the preliminary: objection raised by Mr, 
Dutt I. will deal .with these. objections 
hereinafter. Further details of the argu~ 
ments of the respective learned Advocates - 
on the merits would be referred to here- 
fnafter when I deal with the points raised 
by Mr. Sinha which I now propose to 
do in the same’ order as mney have beem ' 


: raised by Mr: Sinha. 


8. The - first objection raised by 
Mr. Sinha- appears also to have been 
ee in the objection under Section 5-A. 

Mr, Sinha relies on Entry 27, List I of tha 
Seventh “Schedule to the- Constitution. 
This entry runs as follows:. “ports decs 
lared by'or under law made by Parlia- 
ment or existing law to be major ports, 
including their delimitation and the Con~ 
stitution © and powers of port authorities 


there Mr. Sinha next : draws my 
attention to Entry 31, List 3 of the 
Seventh Schedule to the Constitution 


which reads: “ports other than those 
declared by or under law by Parliament . 
or existing law to be major ports”. Ac- 
cording to Mr. Sinha the proposed acqui- 
sition, is expressly for establishment of a 
port subsidiary to a major port like oe 
of Caleutta or for the dock thereof. 

such Mr. Sinha contends that it ould 
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come within Entry 27 of the Union list 
of the Seventh Schedule and the purpose 
of the acquisition: must accordingly be 
construed to be Union purpose. Mr. 
Sinha next contends that if. the purpose 
of acquisition is a purpose of the -Union 
the acquisition must have`been made 
either by the Union Government or by 
the State Government acting: on the 
authority of the Union Government. He 
has drawn my attention to forms attacn- 
ed to the executive instructions to show 
that if the acquisition was for a purpose 
of the Union the notification under 
Section 4 should have been issued 
in form 2-A and not in form 2 
and the declarations should . have been 
issued in Form 3-A and -not 3 as 
done in the present case. From the 
use of the forms and the manner of the 
issue of the notifications and the declara- 
tlons Mr. Sinha contends that there can 
be no doubt that the acquisition is being 
made for a purpose other than.a pur- 
pose of the Union. Accordingly Mr. 
Sinha contends that neither the notifica~ 
tions nor the declarations were validly 
made in the present case. 


9. In dealing with this point it 
should first be noted that after the 
seventh amendment to the Constitution 
both entries 33.-& 36 respectively of the 
Union list.and the State list have now 
been deleted and entry 42 of the con- 
current List has been appropriately am- 
ended to cover -“acquisition. and requisi- 
tioning of property”. -On this amendment 
acquisition is on the concurrent list and 
‘both the Union and the State are equal- 
ly authorised to legislate on the subject 
of acquisition irrespective. of purpose of 
such acquisition but subject to the usual 
limitations otherwise imposed by the 
Constitution. Thus acquisition irrespec~ 
tive.of whether it is for the purpose of 
the State or the Union being within the 


legislative competence of the State is also 


within its executive powérs:: According 
to Banerjee, J. in the case of Gadadhar v. 
State of West Bengal, (1963) 67 Cal WN 
460 at p. 470, after such amiendment it ‘is 
wholly inconsequential as to whether ‘the 
acquisition is made for a purpose of the 
Union or the State. To quote his words: 


“the disclosure that acquisition of 
Tand was being made for a purpose which 
was not the purpose of the Union, in the 
notification and the declaration, was pos- 
éibly made under the time worn idea 
that since the State could legislate in the 
matter of land acquisition, for its own 
purpose only, every land acquisition by 
the State must. be justified on that 
ground. After the Constitution Seventh 
Amendment Act, 1956 it was not neces~ 
sary to make such: a statement in the 
notification or the declaration, even if it 
was at all so necessary at a time when 
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the Constitution had not been so am- 
ended”. -` 


‘This statement of the principle by 
Banerjee, J. can be well supported so 
long — as is usually the case—the State 


_ Governments are duly authorised on dele- 


gation of powers by the Union Govern- 
ment to acquire lands for a purpose of 
the Union.. Because fn the absence of 
such delegated authority on the statutory 
provisions of Sections 4 and 6 of the said 
Act read with the definition of the term 
‘appropriate Government’ in Section 3(ee). 
the power of acquisition would other- 
wise be limited to the State or the Union 
Government respectively for purposes of 
the State or the Union. 

10. Now in the present case it 
appears from the affidavit filed by the 
respondents Nos. 1 to 4 that by an ap- 
propriate notification dated May 14, 1955 
issued under Art. 258 (1) of the Constitu- 
tion the State Government in West 
Bengal was duly authorised by the Cen- 
tral Government to acquire land for the 
purposes of the Union. This factum of 
delegation is not disputed. If that is so, 
even if I assume that the purpose of the 
disputed acquisition is a purpose: of: the 
Union it would still be within the powers 
of the State Government to acquire and 
the acquisition cannot be struck down 
as: beyond: the competence of” the State’ 
Government. -Mr. Sinha, however, con- 
tends that*in the present case neither 
the notifications under Section 4 nor the 
declarations: under Section 6 invoke the 
delegated powers nor are the notifications 
and declarations issued in appropriate 
forms. In my view even if that be so, 
that would not vitiate the notifications or 
declarations. It would be.a mere. irregu- 
larity not affecting the substance which 
would not vitiate the acquisition. If the 
authority has the power for any action 
taken, the act is competent and non reci- 
tal or wrong recital of the authority for 
the action would not. make the act in- 
competent or without. jurisdiction. “Re- 
ference may be made to the decision of 
the Supreme Court in.the case of Lekhraj 
v. Dy. Custodian, Bombay, AIR 1966 SC 


IL. That apart, in my view there 


-is- great -substance in the contention: of 


Mr. Bose ‘that simply because the acqui- 
sition is for. the purpose of setting up a 


-subsidiary port, the purpose of the acqui- 


sition does not necessarily become solely 
a purpose of. the Union. According to 
Mr. Bose it is a project. which would not 


. only be highly beneficial to the general 


public in this State but would serve 
public purposes in this State and as such 
the acquisition would be. well supported 
on the ground that it is for a public 
purpose. -It is clearly so when the acqui- 
sition is being made at the expense. of 
the local authority, Mr. Bose rightly 
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relies on the decision of the Supreme 
Court in the case of State of Bombay v. 
Ali Gulshan, AIR 1955 SC 810 in con- 
tending that there is no merit in the 
contention that merely because the pur- 
pose involves establishment of a port it 
serves no public purpose other than a 
purpose of the Union. In my view the 
following observations of the Supreme 
Court are clearly instructive, “that there 
is another way of looking at the question 
involved. An undertaking may have 
three different facets or aspects, and may 
serve the purpose of a State. the purpose 
of the Union and a general public pur- 
pose. Even if one may regard the requi- 
sition of a room for the accommodation 
ofa member ofa consulate as one apper- 
taining to a Union purpose, it does not 
necessarily cease to be a State purpose 
or a general public purpose”. Similar 
also was the view en by this Court 
in the case of (1963) 67 Cal WN 460 
(supra). Therefore, following the above 
view I must hold that when establish- 
ment of a subsidiary . port or a dock 
therein would undoubtedly serve at least 
the general public: purpose even if it 
otherwise involves a purpose of the 
Union, it would not be beyond the autho- 
rity of the State Government to acquire 
lands in exercise of its own powers and 
irrespective of the powers delegated by 
the Union Government in this respect. 
In either view therefore this objection of 
Mr. Sinha must be overruled. Ce 


12. ` The second point raised by Mr. 
Sinha is of some importance: Although 
the initial notification under Section 4 re- 
cited the purpose to'be establishment of 
a subsidiary port the same is now over- 
ridden by the impugned two notifications 
under Section 4 dated August 25, 1967. 
These two notifications: along with the 
declarations under Section 6 undisputed- 
ly declared the purpose of the acquisition 
to be ‘establishment of the Haldia Dock.’ 
According to the petitioners establishment 
of the dock will not require more than 
42 acres of land. Petitioners further 
state that much more than 42 acres had 
already been acquired for the said pur- 
pose in the thirty-eight villages in res- 
pect of which earlier -acquisitions had 
been made. Petitioners allege that much 
of the lands already. acquired are not 
being used for the establishment of the 
dock but are being used for various other 
purposes, Some of ‘the lands have even 
been leased out to corporations and com- 
panies carrying on public and private en- 
terprises Petitioners’ further grievance is 
that under the disputed acquisitions lands 
are being acquired not really for the pur- 
pose of establishment of dock but for 
other collateral purposes. The respond- 
ents 1 to 4 having broadly denied this 
allegation in paragraph 5 (c) of their 
affidavit-in-opposition, however, concede 
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fn paragraph 5 (e} ‘that Iands already 
acquired or sought to be acquired are 
being used for purposes other than esta~ 
blishment of the dock itself but claim 
euch purposes to be incidental to the 
establishment of the dock; they have no# 
denied the fact that some of the acquire 
ed lands are being leased out to corpora« 
tions and companies but they have gone 
on to say: “it is difficult to imagine a 
dock without having ancillary industries 
surrounding it which are all intercon- 
nected with the existence of a dock and 
or which are.part and parcel of a dock”. 
This affidavit had been sworned the 
Land Acquisition Collector himself and 
although the affidavit does not furnish 
any detailed information as to how the 
acquired Jands are being used or for 
what actual avowed purpose the disputed 
acguisitions are being made such mate- 
rials ‘are to be found in the report subs 
mitted by the deponent of the sald affi- 
davit on an enquiry under Section 5-A 
of the said Act. This report hag been 
made an exhibit in this case being exhi- 
bit A. I will quote in extenso from this 
report which clearly supports the com- 
plaint of the petitioners that actual pur 
pose of the acquisition is not limited to 
the declared purpose. In page 4 of tha 
report the Land Acquisition Collector 
states “preliminary notification was pub~ 
shed for the purpose of establishment 
of a subsidiary port covering an area of 
17 sq, -miles and thereafter acquisitions 
are being. made step by step according 
to the priority and the acquired lands 
are also being utilised for the project 
work. As regards the questions as to 
the purpose of notifications and the acqui- 
sition, I find little difference between the 
terms Port and Dock, which are almost 
the two coincident terms in the true 
sense of their meanings and purpose. 
There cannot be a port without a dock 
and vice-versa. The purpose of the Dock 
is to receive vessels for loading and un~ 
loading of goods and materials for export 
and import, for repair to the vessels and 
for construction and re-construction of 
vessels or ships. A ‘port is a harbour 
where ships of all nations may load and 
unload and may be kept in safety. To 
serve the aforesaid purpose a-vast area 
is necessary for making an artificial water 
basin and sidings for loading and unload- 
ing purpose and for making different 
parts of a-vessel for its construction and 
repair, accommodation of offices. quarters 
for labourers and other staff, market 
place etc. Growth of various types of 
port based industries is quite likely with- 
in the port or dock area and such indus- 
tries are absolutely necessary. For the 
greater national benefit the Port or the 
Dock area ultimately turns into an in- 
dustrial town with all sorts of modern 


developments all centering round the 


1978 
Port or the Dock. Fram the view points 
of the very purpose stated above the 


Port and the Dock have practically no 
difference at all. Hence the purposes 


the preliminary notifica- 
tion, as well as, in the subsequent noti- 
fications are the same and for this pur- 
pose a vast area including the objector’s 
lands is necessary”. 'The Collector then 
goes on to observe, “so the possibilities 
of the growth of port based industries, 
if any, within the area notified or the 
port or dock can hardly be considered 
as a purpose different from what has 
been mentioned in the notifications”, 


13. The affidavit read along with 
fhis report clearly establishes that the 
respondents were equating dock with the 
port and again were thirking of the port 
to include therein the entire complex of 
the project. ‘This position is further 
clarified by the affidavit of the requiring 
authority the respondent No. 5. The 
material part of paragraph 6 of this aff- 
davit recites: “I deny the allegations 
contained in paragraph 7 of the said 
petition and state that all lands acquired 
uptill now have been utilised for the 
following works (a) Construction of Dock 
(b) Dock Basin (c) Installation of Elec- 
tricity (d) Police Station and Out-post 
(e) Staff quarters (f) Stabilisation Pond, 
(g) Railways’ link for South Eastern Rail- 
way and C. P. C. (b) Oil jetty (i) Offices 
of the State and Central Government 
Gi) Port Administrative office and Com- 
mercial offices (k) Internal Road connect- 
ed with National High Way No. 6 
() Pumping Station for supplying water, 
(m) Market, (n) Warehouse (o) Halipad 
(p) Post Office and Bank (q) Construc- 
tion of building and re-building vessels 
(r) Training Institute and schools and col- 
leges (s) Township of Port, State Govt. 
and Commercial establishment (t) Esta- 
blishment of off and fertilising factory 
(i) Indian Oil Corporation (ii) Fertilizer 
Corporation of India and (u) Rehabilita- 
tion for the evicted persons due to acqui- 
sition of land for the purpose of the esta- 
blishment of Haldia Dock Project. I 
state in this connection that for the pur- 
pose of functioning of the Dock. factories, 
Oil industries, Chemical industries become 
ancillary to the main purpose i.e, the 
establishment of Dock . and for these 
ancillary purposes. land is required to. be 
allotted”. The added respondent further 
admits that the establishment of the dock 
would require 92.80 acres of land and 
it is not denied that such quantum had 
already been acquired but asserts that 
for the establishment of the entire pro- 
ject 92.80 acres of land would be neces- 
sary and the acquisition is being made 
for the said purpose. There is candid 
admission in this affidavit by the added 
respondent ‘that the acquisitions are 
being made to support completion of the 
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project which contemplates a complex 
and a township. | 


14. On these facts Mr. Sinha cons 
Eas that me araa iiion Ba not being 
ade really for eclar of 
establishment of a gkir 
to him 


any proposed acquisition for such pur- 
pose other than establishment of dock, 
no enquiry was directed as to whether 
any land would be necessary for such a 
purpose or the disputed plots would be 
suitable -for such purposes or not and 
above all there is no satisfaction arrived 
at by the State Government that acqui- 
sition of the disputed plots would be 
necessary for such other purposes. Mr. 
Sinha therefore contends that such an 
acquisition really for such an undeclar- 
ed purpose is not in accordance with 
law. Strong reliance is placed by Mr. 
Sinha on the decision of Banerjee. J. In 
the case of (1963) 67 Cal WN 460 (supra) 
which indeed well supports him. 


15. Mr. Dutt appearing on behalf 
of the added respondent has put forward 
four answers to this contention. In the 
first place, Mr. Dutt wanted to support 
the stand taken by the Land Acquisition 
Collector that within term ‘establishment 
of dock’ would come all the purposes set 
out in paragraph 6 of the affidavit-in- 
opposition of the added respondent. The 
term ‘dock’ is defined in Section 3 (3) of 
the Calcutta Port Act, 1890. This defini- 
tion is “dock shall include all basin, cuts, 
quays, wharfs, warehouses, tramways and 
other works and things appertaining to 
any dock”. He has also drawn my atten- 
tion to Art. 860, Vol. 39 Halsbury’s Laws 
of England 3rd Edn. where the term 
‘Port’ has been explained to mean “port 
denotes a natural or artificial haven or 
access of the sea to which ships may con- 
veniently come and at which they may 
load and unload. Consequently there 
will: be in a port facilities either natural 
or artificial for loading and unloading, 
the latter being such facilities as quays, 
wharfs, warehouses docks, piers and 
jetties and a village or town in which 
those operating and using the port may 
dwell”. Mr. Dutt has also drawn my 
attention to Art 1250, Vol. 35 of the 
Halsbury’s Laws of England 3rd Edn. 
which sets out the meaning of the term 
‘dock' ag “a dock is an artificial enclo- 
gure, connected with a harbour or a river 
provided for the reception of vessels. and 
is generally shut off from the harbour 
or river by gates for regulating the inflow 
or the outflow of water. A dock may 
be a dry or graving dock, that Is, one 
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which is used for the inspection and re- 
pair of vessels, or a wet dock, which is 
used for loading and unloading them. A 
dock may soos a E leading from it 
tó a river” 


16. In my. view, however, there 
- remains a fundamental distinction be- 
tween a dock and a port and one cannot 
be equated with the other. Even defini- 
tions relied on by Mr. Dutt from Hals- 
bury clearly establish the distinction. 
Port is a wider term of which dock may 
be a part but ‘the dock itself cannot be 
equated with the port so that if the dec- 
Jared purpose of acquisition be establish- 
ment of a dock but the undeclared pur- 
pose be establishment of a port the un- 
declared purpose cannot be supported by 
the declared purpose. It should be noted 
that in the present case the declarations 
under Section 6 are not -resting on the 
notification of the year 1959 but are rest- 
ing on the notifications dated August 25, 
1967 which declare the purpose to be 
establishment of a dock. Mr. Dutt seri- 
ously contends that when the definition 
of the term ‘dock’ in the Calcutta Port 
Act is an inclusive definition and includes 
works or things appertaining to dock it 
would cover within’ it all the purposes 
set out in paragraph 6 of the affidavit-in- 
opposition of the respondent No. 5. I am 
unable to- accept this suggestion of Mr. 
Dutt. . oy of the purposes set out in 
paragraph:.6 do not come within the 


sanction of. the works which could be - 


carried on by the Commissioners under 
the Calcutta Port Act. . Reference mav 
be made to Section 35 of the Calcutta 
Port Act which enumerates the different 
construction works which could: be carri- 
ed out by the Commissioners as part of 
their normal activity. Many of the pur- 
poses set out in paragraph 6 of:the aff- 
davit of respondent No. 5are widely ex- 
traneous to the works so authorised by 
the Statute. In my view, it would be 
. Improper - construction of the definition 
clause to construe all: these. wide ranges 
of purposes set. out in ces ins 6 of the 
affidavit of respondent No. 
within thé term ‘works and things ap- 
pertaining to any dock’. TA order to’ be 
appertaining to dock it should: necessari- 
ly be a requisite - for the dock or pro- 
ximately. connected therewith. Unfor- 
tunately many of the purposes like esta- 
blishment of Oil and Feritilizer Factories, 
Indian Oil Corporation, Fertilizer Cor- 
poration .of India and others are so wide- 
ly different that they cannot be brought 

within the meaning of the term ‘works 
and things appertaining to a dock’. Many 
of the purposes set out in this para. 6 
may themselves be ‘valid public purposes 
justifying: acquisition by themselves but 
they do not by any strecth of the mean- 
ing of the term ‘dock’ come within the 
declared purpose of the acquisition. In 
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this view I must overrule the. suggestion 
and contention of Mr. Dutt as also the 
stand taken by the Land Acquisition Col- 
lector that all these purposes including 
the establishment of dock based indus- 
tries would come within the sanction of 
Lape ore purpose of establishment of 
a do 


17. The second answer of Mr. 
Dutt is to the effect that notwithstanding 
the fact that some of the lands already 
acquired are’ being uséd for purposes 
other than establishment of dock the lands 
under disputed acquisitions are to be 
used solely for the purposes of establish~ 
ment of dock itself. It is true that Mr. 
Dutt tried to impress upon me this posi- 
tion with reference to the map produced 
by him but in the absence of any proper 
evidence explaining the same it is diffi- 
cult to come to any finding that’ all the 
disputed lands would be used as suggest- 
ed by Mr. Dutt. It must, however, be 
conceded that on the pleadings of the 
parties it is not at all clear as to how 
the disputed “plots are intended to be 
used. Petitioners’ grievance is with re~ 
ference to the user of the land already 
acquired and on an apprehension that 
the disputed lands would also be so used. 
The respondents having broadly denied 
tbe. case of the petitioners have also 
made admissions which support the ap- 
prehension that the actual user of the 
disputed plots’ may not be restricted to, 
the declared purpose of establishment of 
dock. This is how the uncertainty on 
the pleadings come in. But upon the res- 
pondent’s admission that establishment of 
the dock would require only 92.80 acres 
of land, it cannot but be held that at 
least a part of the land sought to be 
acquired under’ the disputed acquisition 
must be for a. purpose other ` than esta- 
blishment of the dock. In this view this 
Dutt must also be 
overruled. 


18. Mr. Dutt hag next suggested 
that subsequent use of the acquired land 
for purposes other than -for -which they 
are being acquired -would not vitiate the 
acquisition. Mr. Dutt relies on the deci- 
sion of the Privy Council-in the case of 
Luchmeswar. Singh v. Darbhanga Muni- 


' r: (1891)-ILR 18 Cal.99.(100) (PC) 


in the case of Secy.: of State v. 
Amulya Charan, AIR 1927 Cal 874. It 
should, however; be noted -that the prin- 
ciples laid down in the. decisions relied 
on by: Mr. Dutt are wholly inapplicable 
so far as the present case ls concerned. 
These cases- are distinguishable from the 
present one and no issue as in the pre- 
sent case did arlse for consideration in 
these decisions. In the Privy Council 
decision land was acquired at the expense 
of the Darbhanga Municipality for the 
purpose of construction of a public ghat. 
The lands so acquired having been used 
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for the purpose of the ghat left a sur- 
plus which was then. used for establish- 
. ing a market. The acquisition was valid- 
ly and lawfully made and a bona fide 
purpose viz., construction of a ghat. sup- 
ported the acquisition. User of the surp- 
plus for purpose other than the ghat for 
which it was originally acquired was 
held to be inconsequential But here on 
the complaint of the petitioners the very 
purpose of acquisition is not the one 
declared in the notifications and the dec- 
larations. Their complaint is that the 
acquisition is being made for undeclared 
purposes on the cover of a sham declara~ 
tion of a purpose. If this complaint be 
upheld the decisions relied on by Mr. 
Dutt will not support the respondents in 
any manner. In this view this conten- 
tion and suggestion of Mr. Dutt must 
also be overruled. 


19. The last answer put forward 
by Mr. Dutt appears to me to be sound, 
Mr. Dutt contends notifications and 
the declarations are somewhat defective 
in not setting out the real purpose of 
the acquisition which is quite known to 
all viz., the acquiring- authority, the re- 
quiring authority as also the petitioners. 
Mr. Dutt has rightly pointed out that in 
the present case acquisition in a special 


manner was being made. Initially a pre~ ` 


liminary notification was made under 
Section 4 for survey and framing of a 
scheme. The scheme was framed to in- 
clude not only establishment ‘of a dock 
but a complex of Haldia port. This com- 
plex included 
including the items specified in para. 6. 
‘The scheme itself was sub-divided phase- 
wise and acquisitions are being made for 
completing the project. It is on the basis 
of this scheme that the subsequent noti- 
fications under Section 4 impugned in 
the present. case were issued. Although 
the declared purpose therein is establish- 
ment of 4 dock, on the known background 
and on the plan referred to in the noti- 
fications themselves it was well own 
to all that the acquisition was being 
made for the ‘entire project. ' Petitioners 
also fully knew-about it when they dir- 
ected their objections to the fact that 
the declared purpose was not the real 
purpose for which the acquisition was 
being made.. The authorities holding the 
enquiry under Section 5-A may have 
misconceived the legal position to 

that the dock includes the entire project 
but it was quite known both to the ob- 
jectors and the authorities that it is the 
project itself which was the purpose be- 
hind the acquisition of these plots. Peti- 
tioners’ objections under Section 5-A 
clearly proceed on the basis that the 
lands are being acquired for the project 
itself. So also is basis for the recom- 
mendation of the Collector. State Gov- 
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‘contended with reference 
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ernment too took into consideration all 
the factors when it overruled the objec- 
tion.. and directed completion of the 
acquisition. Mr. Dutt is well supported 
on this point by the following decisions 
relied on by him: Radha Swami Satsang 
Sabha v.. Tara Chand. AIR 1939 All 557 
(63) and Muhammad Qamar v. State of 
Bihar, AIR 1966 Pat 420. On the con- 
clusions as above I hold that although 
the different purposes as set out in para- 
graph 6 of the. affidavit of respondent 
No. 5 and as-referred to in the report 
of the Collector do not come within the 
purpose of establishment of dock. yet on 
a proper reading of the notifications and 







the defect and the irregularity in 
terms of the notifications and declarations, 
the real declared purpose of the acquisi- 
tion was completion of the Haldia project. 
On my. finding such purpose was auite 


self would be a public purpose within 
meaning of Sections 4 and 6 of the 


it is not in accordance with law. 


20. On the- conclusions as above 
the third contention raised by. Mr. Sinha 
must also necessarily fail: The third 
point raised by Mr. Sinha is-to the effect 
that the acquisition is- colourable because 
it was made for purposes other than 
those. declared. On my findings made 
hereinbefore there might have been some 
defect or irregularity in the terms of 
the notifications and the declarations but 
the real purpose of the acquisition covers 
the purposes -for which . the ds are 
-being. used and as such. there can be. no 


foundation for a complaint that the 


acquisition is being made’ in colourable 
exercise of powers. 


21. Incidentally Mr. . Sinha also 
to the state- 
ments made in paragraph 6 of the af- 
davit of respondent No, 5 that Indian Oil 
Corporations or Fertiliser Corporations of 
India are not departments of the . Gov- 
ernment and no land can be acquired. for 
them except under Part 7 of the Act. 
Mr. Sinha strongly relied on the decision 
of the Supreme Court in the case of 
Andhra Pradesh State Road Transport 
Corpn. v. Income-tax Officer, AIR 1964 
SC 1486 as also the decisions in the case 
of Charan Singh v. State of U. P., AIR 
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1964 All 42 and Rajaram v. The State, 
AIR 1970 Punj and Har 361 to support 
his contention that. these Corporations 
incorporated under specific statutes can- 
not be considered to be a part of the 
Government establishment for which 
acquisition can be made without follow- 
ing the specific provisions of Part 7, 
Without disputing the position that these 
corporations are not departments of the 
Government, the point raised by Mr. 
inha can otherwise be met. In the pre- 
sent case the acquisition is: not specifi- 
cally made for these corporations or at 
their cost.. The acquisition is for the pro- 
ject or the complex of which these cor- 
porations or their establishments con- 
stitute an integral part. There can be 
no doubt that the establishments which 
would be run by these corporations as a 
part of the complex would be highiv 
beneficial to the interest of the public. 
This being the position when the acqui- 
sition itself is for the project and at the 
cost of a local authority it can well be 
supported’ under Section 6 of the said 
Act and no question of following the pro- 
. visions of Part 7 does at all arise. 


22. I will now consider the Iast 
point raised by Mr. Sinha in support of 
this Rule. It is not in dispute that ob- 
fections under Section 5-A were prefer-~ 
red on December 14, 1967 and were en- 
quired into by the Collector on June 3, 
1968. The Collector submitted a report 
on June 10, 1968. The petitioners prayed 
for a ed copy of the report on June 
24, 1968. This prayer, however, was re~ 
fused on the ground that the report had 
already been sent to the Government, 


The Government disposed of the matter. 


on November 4, 1968.° On these facts 
Mr. Sinha contends there had been gross 
violation of principles of natural tustice 
resulting in serious prejudice to the peti- 
tioners. According 'to Mr. Sinha had the 
petitioners been made aware of the con- 
tents of this report they could have effec- 
tively met the same and also supported 
their objections’ before the State Gov- 
ernment. Reliance is placed on the deci- 
sion of the Supreme Court in the case 
of State of Madhya Pradesh v. Vishnu 
Prasad, AIR 1966 SC 1593 and Gandalal 
v. State of Gujarat, AIR 1963 Gui 50. But 
neither of these two decisions relied on 
by Mr. Sinha is an authority for a pro- 
position that the objectors must have two 
opportunities or - ‘opportunities at two 
stages in objecting to the proposed acqui- 
sition. The Statute contemplates that 
before the Government forms the final 
opinion persons interésted must be given 
an opportunity to object (subject how- 
ever to the other provisions where Sec- 
tion 5-A is ruled out). Therefore, when 
the petitioners preferred their objections 
to the proposed acquisition they were 
given ample opportunity to make out 
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a prima facie case 
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their case. An enquiry was then held 
to hear the petitioners and record any 


evidence if adduced on the objections 
preferred to the proposed acquisition. 
my view this gives ample opportunity to 
the objectors. The report that follows 
the recommendation of the Collector f 
consideration by the State Governmen 


-along with the obiections in the light of 


the enquiries held by him. No second 
opportunity to make further representa- 
tion at this stage is contemplated by the 
statute and as such denial of a copy o 
the report could not have materially af- 
fected the petitioners’ right to object. 
The Supreme Court in the case of Abdyl 
Hussain v. State of Guirat, AIR 196 
SC 432 specifically held that the Land 
Acquisition Act contemplates no second 
opportunity for making a representatio 
after the enquiry under Section 5-A. 
this view the last point raised by Mr 
Sinha must fail. and is overruled. 


23. Ag all the points raised in sup 
port of this Rule fail this application 
fails on merits. 


RA 24. Nonetheless, reg! eee 
express my views on the prelimi 
objections raised by Mr. Dutt on the 
maintainability of the 


objected ‘to the maintainability of the 
application on the ground that the peti- 
tioners have not made out any case as 
to how they are affected by either of the 
two notifications or the two declarations. 
Due to unfortunate defects in the plead- 
ing I find much substance. in this con- 
tention of Mr. Dutt. Nowhere in the 
Writ petition or in the annexures there- 
to there is any material to indicate that 










interest d plots recorded in 
their respective names in the last settle- 
ment records. It is, however, not stated 
that any of the plots so recorded in their 


declarations. It is 

petitioners In order to entitle them to 
enge the acauisition, must make out 

that they are affected 

by such acquisition. No such case, how 

ever, having been made out in the entire 

bags petition is not truly mainteinab 
Ww, 


25. The nexf objection of Mr. 
Dutt is to the effect that the petition 
suffers from the defect of misjcinder of 
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petitioners and causes of action. There 
can be no dispute that two independent 
acquisition proceedings based on two in- 
dependent notifications and .two in- 
dependent declarations are the subject- 
matter of challenge in this joint Writ 
petition at the instance of sixty-one peti- 
tioners. It is not the case of the peti- 
tioners that any or all of the petitioners 
are jointly interested in lands involved 
in the two acquisition The 
two proceedings in my view give seDa~ 
rate cause of action and the question is 
whether they could be joined together 
in one Writ petition. According to Mr. 
Dutt unless the petitioners make out a 
case that they were jointly interested In 
both the acquisition proceedings such A 
joint application ig not maintainable in 
law. Mr. Dutt is well supported by the 
decision relied on by him in the case of 
Balak v. State of U. P., AIR 1962 All 
208 (209). Mr. Sinha on the other hand. 
contends that Civil P. C. is applicable 
to these Writ proceedings and the appli- 
cation as framed is maintainable under 
Order 1, Rule 1 and Order 2, Rule 3. 
‘There E no dispute that the Code has its 
application to these proceedings but in 
my view neither of the provisions there- 
of relied on by Mr. Sinha helps him in 
any manner. In order to apply Order 1, 
Rule 1 the right to relief must arise out 
of the same act or transaction or series 
of acts and transactions. But this test 
fs not fulfilled if the different petitioners 
are differently and independently affect- 
ed by the two independent acquisition 
proceedings. Similarly in order to join 
geveral causes of action by several plain- 
tiffs in one suit under O. 2. R. 3 the 
several plaintiffs must fointly be rae ee 
ested in the causes of action and the de- 
fendants also must jointly be interested 
in the causes of action. But Mr. Dutt 
has rightly pointed out that in the pre- 
gent case the petitioners have failed to 
make out any case that they or any of 
them are jointly interested in both the 
acquisitions. In this view it is not pos- 
sible to uphold the contention or Mr. 


e provisions of either 
O. 1. R. 1 or O. 2. R. 3 of the Code. Mr. 
Sinha relies on the decision of this Court 
in the case of Manindranath v. Baranagar 
aang ie AIR 1956. Cal 291 but in 
the said decision the point at issue was 
left undecided. Similarly the decision of 


findings of the Court in the sald case the 
defendants were joint tortfeasors: acting 
fn pursuance of a common object so that 
the causes of action arose out of one act 
or series of acts. The other case relied 
on by Mr, Sinha—Ramendra Nath Ray v. 
Brojendra Nath Dass, ILR 45 Cal 111 = 


Haridas Roy v, C. C. Bank Ltd, 
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(AIR 1918 Cal 858) — does not also help 
him as on the finding of this Court the 
right to relief against all the defendants 
was based upon the same act viz., fraud 
of the first defendant. The result is that 
Mr. Dutt’s objection in this respect also 
must be upheld. 

26. On the conclusions as above 
this application fails and the Rule is dis- 
charged. 


27. There will be no order for 
28. Let the operation of this order 
remain stayed for a week. 
Rule discharged. 
Pee ete ater 


AIR 1972 CALCUTTA 329 (V 59 C 62) 
cC. N. LAIK AND AJAY K, BASU, JJ. 


Haridas Roy and gnother, Appellants 
y. Calcutta Commercial Bank Ltd. (in 
areca: and others, Respondents. 

A. O. O. No. 146 of 1969; Suit 
No er ‘of 1950, D/- 9-3-1972. 


- Civil P. C. (1908), O. 22, R. 4 


Principles to be applied in determining 
Gere suit abates, patea, (X-Ref :— 
(Para 22) 


Where the plaintiff has impleaded 
under a genuine belief, all the heirs of 
deceased known to him and obtains: a 
decree in mortgage suit, the same would 
be binding upon the other heirs T 
Tested in the estate, provided there is 
diligent and bona fide enquiry made by 
the plaintiff to find out all the heirs and 
provided further there would be no pre- 
judice to the absent heirs on the pas- 
sing of such a decree. It is also to be 
seen whether there could have been 
any sufficient and special defence by 
the left out heirs, which were not and 
could not be tried in the suit. The de- 
cree so passed would be binding on the 
estate even if any heir of the deceased 
is left out through- oversight or on ac- 
count of some doubts as to who. are 
the heirs and if there is no fraud, col- 
lusion or other like grounds between | 
the parties to the suit and if the trial 
of the action is real and fair and there 
is no aries -to leave out the other 
heirs and if a preliminary or final de- 
cree has already been passed. e con- 
‘siderations which should generally weigh 
with the court in deciding such ques- 
tions including the full representation 
of the estate are the fact of possession of 
the entire estate by the Administrator or 
by the Receiver or by those heirs who 


DP/DP/C162/72/VSS/VBB 


330 Cal. [Prs. 4-6] 


have only been impleaded. Applying 
these principles, it. was held that there 
could not be any question of any abate- 
ment of suit in the circumstances of 
ae : (Paras 22, 23) 
es Referred: Chronological Paras 
AIR 1971 SC 673 = (1971) 1 SCC 

460. Ram Das v. Dy. Director of 

Consolidation 20 
ATR 1971 SC 742 = (1971) 1 SCC 


-265. Mahabir Prasad v. Jaga 
Ram - ; 21 

en Pike: SC 1028 =, (1970) 3 SCC 
Rani v. Santa Bala 21 

(1980) 73 Cal WN 932, Prabhat v. 
Birendra 20 


AIR 1967 SC 49 = 1966 
SCR 22,. Dolai Maliko v. 
Chandra -20 

AIR 1968 Sc 792 = (1966) 1 SCR ` 
937, Mohd. Suleman v. Mohd... 


Ism : 16, 
AIR 1966 SC 1427 =! (1966) 3 SCR 
451, Sri Chand v. | Jagadish Per- 


AIR 1965 SC 1049 = (1965) 1 SCR 
Ea Daya Ram v. Shyam Sundari 20 
AIR 1965- SC 1531 =' (1965) 2 SCR -. 
830, Union of India v. Sree Ram ` 
Bohra < 2% 
AIR 1964 SC 215 = (1964) 3 SCR - 
` 467, Oe ses of India. v. Ram- 


. char 

AIR 1963 SC 553 = (1963) 3 SCR 

858, Ram Sarup v. Munshi 20 
AIR 1963 SC 1901 =' (1964) 3 SCR -7 
_ 549, Rameshwar Prasad v. Shyam ; 

Beharilal Jagannath 21 


(Supp) 
Krushna 


AIR 1963 Cal 289 (FB), “Santosh 
Kumar v. Nandalal 21 


AIR 1962 SC 89 = (1962) 2 SCR 
- 636, State of Punjab v. Nathu.. 


‘Ram _: ` 
ATR 1961 Mad 428. = -73 Mad LW 


640, „Shanmugham.. , y. Govin- : - 
dasarnj ; ~ 20 
AIR 1951 Cal 228 = 54 Cal WN. . 
667, Bibhuti v. Narendra . ~ 20 
AIR 1951 Orissa 212 | =, ILR (1950). 
. Cut 413, Sarat ; Chandra v. 
Bichitranada Sabu | ' z 20 


AIR 1930. Mad 69° == 57 Mad LJ- 
-© 712,- K-K. Behari |v. Kunhipakki .. 20 
AIR 1930 Mad 930.= ILR 54 Mad © ` 
. 212; Chaturbhujadoss Kushaldoss. ~ 
v, Rajamanicka Mudali 20 
1905) a Ind. App. 23 = ILR. 32 y 
Cal 296 (PC), . Khiarajmal Ve ‘i 


Diam 
(1903) ILR 96 Mad 230. = 12 Mad 
LJ 368, K. M. Marakkayar v. 
M. K. Ayyar p 
á D. K.- Dey with’ A. K. Guha and 
R. P. Sinha, for Appellants; S. Œ, Sen 
` with K. P. Basu (for No. 1) and A. Law, 
(for Nos. 2 and 3) for Respondents. 


LAIK, J.:— The relevant facts 
leading to the . present appeal are - as 
follows: 
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ing behind him, , surviving 


graph’ was allowed ‘to: me 


fendants. The 
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On August 4, 1941, one Debendra 
Chandra. Roy (hereinafter referred to 
as Deben) and his son Indu Bhusan Roy 
(hereinafter referred to as Indu) 
ecuted a eg in favour of the Res- 
pondent No. .the Calcutta Commer- 
cial Bank, T ' liquidation (hereinafter 


` referred to as the Bank). to secure the 


repayment of a sum of Rs, 8,000/- and 
odd. ‘The mortgaged property was a 
rent-free Brahmottar land, 
situate in Belghoria in the district of 
24 Parganas, the mortgagors holding 
permanent intermediary interest therein. 


2. In March 1950, a suit was 


instituted by the. Bank for enforcement 


of the said security against. Deben and 
his two sons Santi and Indu being De- 
fendants Nos. 1, 2 and 4 respectively. 
Two other persons viz, Soroshi and 
Aswini were impleaded as Defendants 
Nos. 3 and 5 respectively. 

3. Deben died in May, 1950 leav- 
his widow 
Sm. Saraju Bala and his 4 sons viz, 
the said Santi (Respondent No. 2), Indu 
(Respondent No. 3), Haridas, (Appellant 
No, 1) and Narayan (Respondent No. 4), 
Deben‘ left also one daughter viz., Sm, 
Sadhana Roy Chowdhury being Äppel- 
lant No, 2 in the above appeal. . 


4, On July 1. 1954 before the 
Hon’ble Mr. . Justice Bachawat, -the 
plaintiff Bank conceded that it ga not 
entitled to. claim relief against all the 

es to the -suit jointly. The learn- 
ed Judge accordingly gave leave to the 
plaintif to amend. the plaint; Para- 
graph 7 of the original plaint was. al- ` 
lowed to be deleted and a fresh para- 
: substituted. 
The names of Soroshi and Aswini were 
deleted from the category of the De~ 
total revised 

claimed, was for Rs. 13.000/- 
including a sùm of Rs, 4;500/. 
being on account of interest, 
ed upto: 28th.: February, 1950, . 

- 5. On of about July 9, 1954 a 
Masters Summons was taken out -on 


‘behalf of the plaintiff Bank. inter dlia 


or setting aside the: abatement, caus- 

on the death of Deben and for sub- 
or of the names of his two sons 
Santi and Indu, Respondents 2 and 3 
in the above appeal as the’ legal “heirs 
and representatives of the deceased 
Deben. All the:-papers ‘in: the suit are 
not before. us, but we find in the aff- 
Gavit filed in July °1950,- (1954?) that 
attempts weré made by the Liquidator 
of the-Bank to find out who are the 
legal heirs and tepresentatives of the 
deceased Deben. 


6. In August 1955 the order of 
abatement was set aside, the death of 
Deben was recorded and Santi and 
Indu were impleaded for self as well 
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as the sons, heirs and legal representa~ 
tives of the said deceased Deben. 

November of the said year, 
Santi and Indu filed their written state- 
ment inter alia stating generally, that 
all the legal heirs of the deceased 
Deben have not been brought’ on the re- 
cord. They, however, did not specifi- 
cally state that they had ‘two other 
brothers and one sister, as well as their 
widowed mother, as stated. above. In 
spite of the said defence in the written 
statement as to the non-impleading of 
all the legal representatives of the de- 
ceased Deben, the mortgage suit was 
decreed in the preliminary form on 
September 6, 1956 and that again by 
consent. 

8. On July 23, 
widow. Sm. Saraju Bala died 
behind her surviving, the aforesaid four 
sons and the said daughter Sm. Sad- 
hana, since married. 

9. After the said preliminary de- 
cree, the special Referee appointed by 
the Court, submitted his report on Sep- 


tember 14. 1965 in which ‘we find that. 


a sum of Rs. 25,000/- and odd was due 
to the Bank ‘(in liquidation) including 
the interest, calculated upto 31st August, 
1964. Objection was taken to the said 
report and the‘ matter came.up before 
Justice S. K., Datta, who by rbis order, 
dated June 7, 1966 varied the said re- 
port to. the extent that a sum of Rupees 
15,380/-: was due and payable by the 
defendants to the Bank, calculated up- 
to the date of the said order with inte- 
rest @ 6 per cent per annum. 

10. The Bank thereafter made 
an application’ for final decree of ` the 
suit. The ‘matter came up before his 
Lordship the Hon’ble Mr. Justice P, B. 


On January 9, 1967, the ‘final 
was passed, appointing a - Receiver, 
directing him to sell the. mortgagéd 
roperty either by public: auction or 
y -private treaty as he thought fit. 

11. In pursuance of the said final 
decree, the Receiver duly took posses- 
sion of the -mortgaged property and 
held various meetings. With the con- 
sent of the parties, the Receiver divid- 
ed the mortgaged property (total area 
being 16 cottas and odd) into several 
plots. A plan was prepared by an Engi- 
neer which was also approved by the 
defendants, In December 1967, 
Receiver entered into an. agreement 
with a purchaser for the sale of Plot 
No. 1, measuring 2 Cottas and odd at 
Rs. 2,000/- per Cotta. 

12. On June 7, 1968 the 
Santi and Indu took out a Master’s Sum- 
mons disclosing for the first time: inter 
alla the names of all the said four sons 
ini the said daughter of the deceased 

en, 
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leaving ` 


. - legal representatives of the 
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13. . On June 7, 1969 a Notice of 
Motion was taken out on behalf of the 
Respondent Bank praying inter alia that 
the death of the widow Sm. Saraju 
Bala and ` the names of all the other 
heirs (Haridas, Appellant No. 1, Nara- 
yan, Respondent No. 4 and Sm. Sadhana 
Roy Chowdhury, Appellant No. 2 in the 
present appeal) be recorded in the pro- 
ceedings in the suit after setting aside 
abatement if any and the intending sale 
to- the purchaser: be confirmed. This 
application. was opposed by the heirs 
of. the deceased Deben. 


14. On July 16, 1969- our learn- 
ed brother, Justice A. N. Sen, made an 
order in terms of prayers (b) to (f) of 
the petition, holding inter alia, that “in 
the facts of this particular case and in 
sae of the fact that the preliminary 

.decree had already been pass- 


‘ea. there cannot be any question of any 


abatement of the suit and in view of the 
provisions’ of the Banking Companies 
Act. there is also no question of any 
limitation”. 


15. The present appeal is direct- 
ed against the said order, preferred by 
Haridas and Sm. Sadhana, being the ap- 
ts Nos. 1 and 2 respectively. The 
other three sons viz., Santi, Indu and 
Narayan ‘are impleaded as respondents 
2 to 4 respectively. The Bank, still in 
liquidation, is Respondent No. 1. 


16. ‘We have heard at length Mr, 
Dey the learned Counsel appearing on 
behalf of the appellants. His main con- 
tention was that the application on 
which the impugned order has been 
passed, should be dismissed, as the suit 
has already abated for not bringing on 
record within time all the heirs and 
i deceased 
Deben as well as of his deceased widow 
Sm. Saraju Bala. The Supreme Court 
decision in the case of Mohd. Sulaiman 
v. Mohd. Ismail, eTR 1966 SC 792 was 
cited by Mr. Dey in support of his con- 
tention. It was also submitted that 
there were no diligent and bona fide 
enquiries made on behalf of the Bank 
as to the number of heirs and legal re- 
presentatives of the deceased Deben and 
accordingly ` the application should be 
; eas ea and, the. appeal should be al- 
ow: 


- I7.. -~ Mri: Sen, the learned Coun- 
sel: appearing on behalf of the Bank, 
submitted that the said Supreme’ Court 
decision goes- against the“ contention of 
Mr. Dey rather than’ supporting i 

It was further submitted ‘that the en- 
tire property viz., the Estate of-the de= 
ceased was fully represented, original- 
ly by the two sons and later on, by the 
Receiver who went into possession of 
the property in pursuance of the final 
decree passed by this Court in the 
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mortgaged suit. He ‘further submitted 
that even if there be imperfect repre- 
sentation, it should be remembered that 
the oe being a arg hare decree, it 
will bind the Estate.’ It is also stated 
that ties wag no case of fraud and 
collusion between the Lge Sond at any 
stage of the suit, right from the be- 
ginning either before ‘the trial Court or 
in this Court. Our attention was drawn 
that this point was not za argued by 
Mr. Dey. According :to Sen when 
the Receiver took DA of the 
property long time. back, the other heirs 
including the appellants who have been 
left out, did not take any objection 
from the beginning till date. 
suggested that the two sons (Santi and 
Indu) are now setting up their other 


brother and sister to raise these frivol- ° 


- ous nga Lastly he contended thaf 
fn view of the special protection given 
by the Banking Companies Act and 


Ordinance coming into force In 1953, to 
the Banks in liquidation, no question 
of limitation arises, specially In view 
of Section 45 (O) of the said Act. ` 


18. Mr. ou the learned Advo~ 
. cate appearing on behalf of the res« 
pondents 2 and °3 (Shanti and Indu) 
supports the armonent of Mr. Dey, 
advanced on behalf of the appellants. 


19. The provisions of Sec. 2 (11), 
Order 22, Rules 3, 4. 5 and 11, as 
well as ‘the provisions of Order 34; 
Rule 4 of the Code of Civil Procedure 
are considered by us, 


20. Fourteen decisions are con= 
sidered, six of which are of the Supreme 
Court, one of the Judicial Committee 
of the Privy Council, two of this Court, 
four of the Madras] High Court and 
one of the Orissa High Court. They 
are: State of Punjab v. Nathu Ram, 
AIR pe oe 89 = '(1962) 2 SCR 636: 
Ram M AIR 1963 SC 
553 = sarees) “3 SCR 858; Daya Ram 
v. Shyam Sundari, AIR 1965 SC 1049 
= (1965) 1 SCR 231; Mohd Sulaiman 
v. Md. Ismail, AIR 1 66 SC 792 = (1966) 
1 SCR 937 (950); Dolai Maliko v. Kru- 
shna Chandra, AIR 1987 SC 49 = ‘1966 
(Supp) SCR 22; Ram Das v. Dy. Direc- 
tor of Consolidation, | AIR 1971 SC 673 
= (1971) 1 SCC -.460;- Khiarajmal v. 
Diam, (1905) 32 Ind: “App 23 = ILR 32 
Cal 296 (PC); Bibhuti: v. Narendra, 
AIR 1951 Cal 228; 
(1969) . 73 
Marakkayar v. M. 
ILR 26 Mad 230; K. K. 
Kunhipakki, AIR 1930 Mad 69; Chatur- 
bhujadoss ` Kushaldoss v. Rajamanicka 
Mudali, AIR 1930 Mad 930 = ILR 34 
Mad 212; 
sami, AIR 1981 Mad 428; 
dra v. Bichitranada Sahu, 
Orissa 212 (229). A 


AIR 1951 


It was. 


2i. Six other decisions 
Supreme Court and a 
sion of this Court touching the 
of abatement are also considered but 
ee do not relate to the point at issue. 
are: Union of India v. Ram-~ 
pele (1964) 3.SCR 467 at p. 476 "ar 
AIR 1964 SC 215; 
v. Shyam Beharilal Jagannath, 
SCR 549 at p, 556 = AIR 
1901; Union of India v. 
Bohra, (1965) 2 SCR 830 at p. 836 = 
AIR 1965 SC 1531; Sri Chand v. Jag- 
dish Pershad, (1966) 3 SCR 451 af 
pp. 454, 455 = ATR 1966 SC 1427; Rant 
v. Santa Bala, (1970) 3 SCC 722 = 
AIR 1971 SC 1028; Mahabir Prasad v. 
Jaga Ram, (1971) 1 SCC 265 = AIR 
1971 SC 742; Santosh Kumar: v. Nanda 
Lal, AIR 1963 Cal 289 (FB). 


22. On consideration of the afore~ 
said decisions, it seems safe to 


lowing principles of law (though nof 
exhaustive) are to be applied and the 
suit then would'not be visited by an 
order of abatements 

(a) Where the plaintiff has im- 
pleaded under a genuine belief, all the 
heirs of the deceased known to him and 
obtains a decree, the same would . be 
binding upon the other heirs interested 
in the estate. provided there was a 
diligent and bona fide enquiry made 
the plaintiff to find out all the heirs of 
the deceased. and provided further 
there be no: prejudice to the 









cial defence by the left out heirs, which 


as to who are the heirs, and if there is 
no fraud, collusion or other like grounds 
between the parties to the suit. 


out the other heirs, 
(d) If a decree, preliminary or final, 
has already been ‘passed. 
(e) The considerations which should 


ver or by 


197% 


23. Circumstances in the instant 
case do not indicate that there has not 
been a fair and real trial of the suit. 
The Bank proceeded under a genuine 
belief that the two sons oho were 
brought on record, were the only legal 
representatives of the deceased, Deba 
Bona fide attempts were made by the 
liquidator of the Bank to find out the 
names of all tbe heirs but they failed 
to get all tbe names. Moreover, the. 
other sons of the deceased did not dis- 
close the names of all the heirs. There 
was a real contest in the mortgage suit, 
though ultimately the preliminary de- 
cree was a consent decree. No argu- 
ment was advanced that there could 
have sufficient and independent 
defence by the left out heirs or that 
there was fraud or colusion 
Bank witb the other parties or that 
the Bank had any motive to leave out 
the other heirs. e Receiver was all 
along in possession for all these years 
of the entire estate without any objec- 
tion by any of the heirs, either made 
parties or left out. 


24. I disagree with the conten= 
tions of the appellant both on points 
of fact and law. The grounds seem to 
be tenuous. They are too little and too 
late. In view of the foregoing discus- 
sions. we are not called upon to decidè 
other points of law raised by the Reg 
pondent Bank. 


25. In the result we dismiss this 
appeal with costs. In the larger inte- 
rest of administration of justice we 
hope that there would be the end of 
the litigation, started more than 20 
years ago for recovery of such a small 
sum. 


AJAY K, BASU, J.:— 26. I agrea 
Appeal dismissed, 





AIR 1972 CALCUTTA 333 (V 59 C 63), 


ARUN K, MUKHERJEA AND M. M. 
DUTT, JJ. 


State of West Bengal, AD ant Y vV. 
Ganesh Chandra Mitra and others, ‘ 
pondents. 


A. F. O. D. Nos. 906 and 907 of 
1967, D/- 10-12-1971. 


(A) Land . Acquisition Act (1894), 


Section 54 — In an appeal by the Gov- 


ernment against the award the res- 
pondent can abandon part of his claims 
under the cross-objection so as to con- 
fine his claims within the limit of the 
valuation of the cross-objection. But 
this does not mean that he cannot press 
any of the claims made im the cross- 
objection, (Para 8) 


DP/DP/C168/72/GNB/VBB 
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of the- 


[Pra, 1-2] 
' Acquisition 


Cal, 333 


(B) Land Act (1894), 


‘Section 23 — In the absence of proper 


material enabling the court to deter- 
mine the value of the tank in a logical 
and scientific manner it would not be 
unreasonable for the Court to value the 


‘tank at one-half the value of solid land. 


, (Para 15) 
(C) Land Acquisition Act (1894 
Section 23 — The accepted modes o 
valuation of lands acquired ‘under the 
Act are (1) the price paid, within a 
reasonable time, in bona fide transac- 
tions of purchase of land acquired or 
the adjacent lands and possessing similar 
advantages (2) a number of years’ pur- 
chase of the actual or immediately pros- 
pective profit from the lands e 
and (3) the opinion of vałuers or 


experts. 
(1907) 11 Cal WN 875 and AIR 1959 SC 
429, Relied on. (Para 17) 
(D) Land Aemiitdon Aet (1894), 
Section 23 — In capitalising the rental 


value of the premises for 20 cents the 

rent must be the fair rent or the rent 

prevailing in the locality in respect of 

having similar advantages and 

(Para 17) 

Cases Referred: Chronological Paras 
AIR 1959 SC 429 = (1959) Supp 
(1) SCR 404, Special Land Ac« 
quisition Officer, Bangalore v. T. 


Adinarayan Setty 

(1907) 11 Cal WN 875, Harish 
Chunder Neogy v. Secy. of State 
for India L7 


Sachindra Chandra Das Gupta and 
Gouri Prasad Mukherjee, for Appellant: 
Lala Hemanta Kumar and Narottam 
Chatterjee, for Respondents, 


M. M. DUTT, J.:-—- These two ap- 
peals at the instance of the State of 
West Bengal are against the awards 
passed by the learned Additional Dis- 
trict Judge, Purulia, in two land ac- 
quisition cases under Section 18 of the 
Land Acquisition Act, 1894, 

2. The property acquired is a 
premises comprising buildings, land and 
a tank. The premises is. known as 
‘Kamala Kutir’. The notification under 
Section 4 of the Act in respect of the 
acquisition of Kutir was pub-< 
lished on May 16, 1960. The descrip- 
tion of the premises and the buildings, 
fixtures and other amenities appertain- 
ing thereto, appear from the following 
portion of the judgment of the learned 
Additional District Judge, as follows:— 


“The premises Kamala Kutir’ stand 
on 7.91 acres of land with a com- 
pound wall on all sides measuring 7 ft. 
6 inches in height and 1931 Rt. in 
length. Within this boundary-wall, there 
was a Bungalow having a plinth area 
of 6061 Rt.. with terraced ae on rol- 
led steel joists and tees, all walls 20” 
thick at super structure containing a 
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main. hall covering a 'floor area of 692 
sft.. with a front Verandah of 900 sft., 
in marble floor and Mosaic dado. two 
. rooms covering a floor area of 361 sft., 
having Mosaic floor and dado and five 
other rooms, septic latrine and bath and 
the remaining Verandahs having artifi- 
cial stone floor and dado with electric 
fittings and ‘glazed and Venetian shut- 
ters for outside doors'and windows and 
pannel shutters for inside doors and 
also containing a circular and cast iron 
_ stair case for going to the roof. -Be- 
sides the main building as above, there 
‘was one Pucca structure with Cc. I. 
Sheet roof measuring 1058 sft, one 
Pucca structure with Khapra root 
measuring 1053 sft, ‘one Chala with 
Pucea structure and.C. I. sheet roof 
measuring 12 sft. (?) one attached Chala 
with C. I. sheet roofing of 709 sft., ope 
Pucca structure with'C. I. sheet roof- 
ing measuring 866 sft. one attached 


Chala with C., I. sheet roofing measur- 


ing 396 sft., one Pucca building measur- 
ing 1114 sft., 
Khapra ‘roof measuring 144 sft., one 
Pucca walled house measuring 432 sft., 
one Pucca’ privy. measuring 217 sft., 
one Pucca building measuring 377 sit, 
and one Pucca structure with C, I. sheet 
roof measuring 188 sft. In the premises 
there were further five: pucca wells: and 
two cisterns. There , were also four 
Octagonal: masonry gate pillars 13 ft. 
high above the ground level and 

Beam rail over the ‘gate-opening. ioin- 
ing the pillars and one M. S. ornamëntal 
iron gaté, one round’ masonry . platform 
in front of the Bungalow 19’.6” diameter 
and one ft., high above the pround 
level, four cement statues on masonry 
base and six iron light-posts. one tank 
having a bed area of .1.23 acres with 
ridges measuring 1.51 jacres and a Pucca 
Khat in it and also ‘some trees. The 
main. building was constructed in 1926 


by late Lalit Kishore Mitra, who was. 


a lawyer by profession’ and all other 
constructions : within the premises were 
completed mostly- by 1935, the tank 
only being. constructed in 1938.” . | 


3 Although the premises com- 
prise a compact aréa measuring 7.91 
acres and - -surrounded ` .by a boundary 
wall a portion of the ‘area measuring 
5.43 acres consisting of the entire’ home- 
stead and a small portion of the bank 
of the tank appertairigs to` mouja Puru- 
lia and the remaining portion measur- 
ing 2.48 acres consisting of the entire 
land and the major portion of the bank, 
appertains to- mouja. Raghabpur.: In 
view of the fact that the area of : the 
premises appertains to. two moujas, two 
land acquisition cases were started by 
. the Land Acquisition ' Collector. 

A The Land Acquisition Collec- 
tor assessed the -total amount of com- 


I 
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one Pucca structure with 


A-LE. 


pensation in these two cases af a sum 
of Rs. 1,18,228.38 including the addi- 
tional compensation under Section 23 
(2) of the Act. The different items and 


the compensation allowed by the Land 


Acquisition Collector in both the cases 
appear from his a . as follows:— | 
; Np. 
1. For 5.17 decimals of land 
classified as Bastu Bagan at 
the rate of Rs. 7,000/- per 
acre 
2. For 1.51 decimals of land 
classified as all Rs. 291.00 
per acre 


3.For bed of: the tank ` 
measuring 1.23 decimals af 


. 36,190 00 


` 439 4f 


the’ rate of Rs. 583/- per 
` acre 717 09 
4. For saaa cost of 
4,00000 cft. at the rate of f 
Rs. 15/- per thousand cfi 
less a depreciation of 25 % ; 
the tank.being out of repair 4823 00 
5. Towards the value of. the : 
trees 429 78 
6. Towards the value of the i 
structures excluding. wells ~ - ies 
and cisterns : 51,708 00 
7. To value of the wells’ and ` .° 

erns 8.500 00 
8. Additional compensation a 
at 15 Q ue cen ses vee cee cee 15,421 10 


5. | The referring claimants who 
are the respondents before us in these 
two appeals made two applications 
under Section [18 of the Act” objecting 
to the amount of compensation asses- 
sed by the L. A. Collector which gave 
tise to two land acquisition cases be- 
fore the learned Additional. District 
Judge, ‘Purulia.. The objections of the 
respondents .as summarised by the 
learned Additional District Judge are 
as follows:— . 

“L. The Bastu Bagan land. pole 
have been ‘valued at Rs.. 12,000/-- p 
acre. 

2. The land of the ails and of the 
tank should have been classified as 
Bastu Bagan and compensation allowed 
at the rate of Rs. 12,000/- per acre, ` 

3. The method of valuing the main 
building and some of the structures 
which had been let out to the D; F. O. 
at 20 times of the annual letting value 
is not the proper way of valuation of 
the structures. The L. A. Department 
ought to have accepted the valuation of 
the main building and the other struc~ 
tures as made _by the ‘Executive Engi~ 
neer. 

4. The excavation costs: of the tank 
was based on .an imaginary figure of 
4,00000 cft.. earth work and should not 
have been valued in that way and in- 
stead the compensation -~ the ‘tank 
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the annual value of fish that were got 
from the tank every year, such annual 
value being Rs. 1,500/- per acre. 


. 5. No valuation of the compound wall, . 
the Pucca Ghat, the gates in the com- ` 


pound wall, iron posts for electric light, 
the statues and the platform was made 
by the Land Acquisition Department 
a these should have been valued cor- 
rectly. 


6. The trees were under-valued and 
the masonry wells were also under~ 
, valued.” . A : 


6. Both the land acquisition cases 
were heard analogously by the learned 
Additional District Judge. The learned 
Additional District Judge enhanced the 
amount of compensation by Rupees 
9,954.16 in L. A, R. case No. 18 of 1962 
and by Rs. 90,635.84 in- L. A. R. case No: 
19 of 1962. Both the amounts included 
the additional compensation at the rate 
of 15 %. It does not appear from the 
award that any interest was awarded 
by the learned Additional District Judge 
under Section 28 of the Act on the ex- 
cess amount awarded, 


7. The respondents have also fil- 
ed two cross-objections. The cross-ob- 
jection in respect of F, A. No. 906 of 
1967 has been valued by the respon~ 
dents at Rs. 4,100/-. In the memo of 
cross-objection eee grounds’ have 
been taken. Under the first ground, 
the respondents claimed: that the learn- 
ed Additional District Judge should have 
passed a decree for a further sum. of 
Rs, 4,101/-' in respect of the tank’ in- 


cluding the geen! mar In: case the 
claim made in the: first. ground of. the 
respondents is allowed, it will. exhaust 


the ‘valuation of the cross-objection and 
the: question at granting reliefs to the 
respondents: claimed in. the. other 
grounds of the cross-objection, will not 
aien The cross-objection in respect of 
F. A. No. 907 of 1967 has been valued 
by the respondents at Rs.- 7,900/-. In 
the first ground of this cross-objection 
the. respondents claim that the learned 
Additional District Judge should have 
passed a decree for a sum of Rs. 7,900/~ 
in respect of ‘the acquired property in- 
cluding the structurés and fixtures, .In 
the remaining grounds -other claims have 
been made. In ground No. IX, the res- 
pondents have claimed additional sum 
of Rs, 5,430/- for 5.43 acres of land and 
also a further sum of Rs, 2,350/- for the 
boundary wall, platform, statues and 
iron posts and also a sum of Rs. 570/- 
for the trees standing on ‘the acquired 
property. Besides the claims made in 
other grounds, the claim made in ground 
No, 1 exhausts the valuation of the 
eross-objection. The cl made under 
different heads in ground No, IX algo 


State v, Ganesh Chandra (M, M. Dutt J.) 
should have been assessed -at 20 times - 


-pellant is entitled to 


. peal within 
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ao the. valuation of the cross- objec- 
on, 

8. Mr. Das Gupta, cerned Ad- 
vocate ` appearing. on b of the ap- 
pellant submitted before us that the res- 
pondents were not entitled to press . 
either of the cross-objections inasmuch 
as the claims made by the respondents 
in either of the cross-objections exceed- 
ed the valuation of the respective cross- 
objections. We would have upheld the 
contention of Mr. Das Gupta had not 
Mr, Lala, learned Advocate for the 
respondents . abandoned part of the res- 
pondents’ claim in respect of both the 
cross-objections so as to confine the 
respondents’ claim in- both the cross- 
objections within the limit of the valua- 
tion of the prora ohiernons, So far as 


the cross-objection in A. No. 906 of 
1967 is concerned, Mee “Lala abandoned 
the respondents’ claim jin all the 


grounds excepting ground No. 1 and in 
F. A. No. 907 of 1967, Mr. Lala sub- 
mitted that ‘the respondents would only 
press their cross-objection in respect of 
part of the claims made in ground 
No. IX, namely, in respect of claims or 
the additional sum of Rs. 2,350/~ 

the. boundary wall, platform, ahe 
and iron posts ‘and also the additional 
sum of Rs. 570/- for the trees standing 
on the acquired property. ‘The other 
claims made in the other grounds in- 
cluding the claim for an additional sum 


_ of Rs, 5,430/- for 543 acres of land as 


contained in ground No. IX were ex- 
pressly abandoned’ by Mr. Lala. We 
are unable to accept. the contention of 
‘Mr. Das Gupta’ that even after the 
abandonment by the respondents part 
of their claims under both the. | cross- 
objections, the respondents were not 
entitled to press any of the claims made 
in. either of the cross-objections. ‘It is 
well settled that a plaintiff or an ap- 
abandon part of 
the claim made by. him in a suit or 
appeal so as to confine the. suit. or ap- 
the valuation of the ‘same 
or within the jurisdiction of the Court 
concerned, ` 


8.- The first PARETE NA of Mr. Das 
Gupta relates to the award of the learn- 
ed Additional District Judge on the 
objection No: 1 of the respondents. The 
L. A. Collector assessed the value of 
the bastu bagan land at- the rate of 
Rs. 7,000/- per acre.. The respondents 


-claimed that it should have been ene 


hanced to Rs. 12,000/- per acre. The 


‘learned. Additional District Judge, how- 


ever. assessed it at the rate of Rupees 
11,000/- per acre and enhan the 


‘amount of compensation on -that head 


by Rs, 20,680/-- Mr. Das Gupta sub- 


“mitted that in view of the documents 


of sale k filed by the respon- 
dents,” learned Additional District 


Scere marked Behitite 1 to 1 
obit i 


v 
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Judge should have: akesi the ‘price’ of 


bastu .began- land at Rs, '7,000/- Per, acre 


` as made by the L: A: Collector, 


“relates to a property in mouja 
Nediha and’ before ug it was not relied 

on by either party. By the document 
Exhibit 1 (a) dated Lo 3.95 acres 
of raiyati land was sold for Rs. 6,999/-, 
that is, at the rate of Rs 1.772/- per 
acre, by the document Exhibit 1 (c) 
dated 3-9-1960, .48 acres of raiyati land 
was sold for Rs. 750/-, that is, at the 
rate of Rs. 1,652.50 per acre and by the 
document. Exhibit 1 (d) dated 1-11-1961, 
26 acres of bastu land was sold for 
Rs. 1,199/-, that is, at the rate of Rupees 
4,615/- per acre. The lands covered by 
all these three documents are situate 
in mouja Raghabpur. By the sale deed 
Exhibit 1 (a),-1 cotta! of bastu land was 
sold for Rs. 600/- on; 1-12-1958, that is, 
at the rate of Rs. 36,300/- per acre and 
by the sale deed Exhibit 1 (e) dated 
9-12-1959, 1 cotta 13: chhetake of bastu 
land was sold for Rs. 949/-, that is, at 
the rate of Rs. 31,660/- per acre. These 
two sale deeds, namely, Exhibits 1 
and 1 (e) are sale transactions of land 
situate in mouja Purulia. 


11. Mr. Das Gupta strongly seis 
on the sale deeds Exhibits 1 (a), 1 (b) 
and 1 (c) and contended that the Teg- 
pondents having themselves filed and 
relied on these documents, the valua- 
tlon of the land in , the acquired pre- 
mises should ‘have been made on the 
basis of these documents. It has been 
already stated that all these documents 
ar sale have been filed by the respon- 


dents. These documents, namely, Exhi- . 
fie 1 (a), 1 (b) and 1 (c) do not at all 


support the contention of the 
dents that the land ‘should have been 
valued at the rate of Rs, 12,000/- per 
acre. 


filed these three documents of sale. Mr. 


pondents had to 
showing the class of land adjoining the 
tank. It may be stated here that the 
L. A. Collector classified the bed of 
the tank. as Gora I land and assessed 
on the basis 


Pere as given by the L. ra 
tor is, that dog adjoining the 
tank are Gora It has been 
aeh stated ai the tank is situate 

mouja Raghbabpur. Mr, Lala sub- 
iA that the respondents er these 
documents, namely, ‘Exhibits 1 (bì) to 
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There is no indication in the re- 
‘cords for what purpose the’ respondents 


MLE 
1 (d) for the ‘purpose : of. showing that 
the lands in the‘ neighbourhood of the 


bed of thé-tank arè not’ Gora III lands,, 
but they-are superior to Gora DI land 


and that the respondents also relied on 
‘the sale transactions embodied in these 
-7 three documents for the purpose of de- 


termination of the price of the bed of 
the tank. 


12. The aforesaid contention of 
Mr, Lala has much force. The tank 
is situate in the Raghabpur mouja and 
these three documents also relate to 
the said mouja. The rates e price at 
which the lands covered by these three 
documents were sold, are much lower 
than the rate of price claimed by the 
respondents in respect of the bastu land 
appertaining to- mouja Purulia. The 
highest of these rates is Rs. 4,615/- per 
acre under the sale transaction embodi- 
ed in the document Exhibit 1 (d). It 
is not even the case of the appellant 
that the bastu land appertaining 
mouja Purulia ig valued at Rs. 4,615/- 
per acre, The L. A. Collector assessed 
the price of bastu-land in. mouja Puru- 
lia at Rs. 7,000/- per acre. It is appa- 
rent from the valuation made by the 
L. A. Collector that he did not rely on 
these sale transactions in determining 
the market value of the bastu land in 
mouja Purulia. We are, therefore, of 
the view jeu these documents, namely, 
Exhibits 1 (b), 1 (c) and 1 (d) were re- 
lied on by the respondents for the pur- 
pose of showing the nature of land ad- 
joining the Gora TT land and also in 
support of the claim for compensation 
for the bed of the tank. We have al- 
ready pointed out that all these tran- 
sactions of sale took place - long after 
the. date of the notification under Sec- 
By the documents — Exhibits 1 


In our opinion, these 
es are not at all comparable 


‘sales. The learned Additional ` District 


Judge was justified in not relying upon 
any of these documents including the 
documents Exhibits 1 (a) and 1 (e) re- 
lating to transactions of sale of land in 
mouia Purulia. . 


13.- The L, A. Collector valued 
the bastu bagan land at the rate of 
Rs. 7,000/- per acre, that is. at the rate 
of Rs. 117/- per cotta. -There is noth- 
Ing on oe to show the basis on 
which the L. A. Collector assessed the 
price of the bastu bagan land at Rupees 
7,000/- per acre. It has simply 
alleged that the land was valued on the 
basis of sale transactions in the neigh- 
bouring areas. Our attention was not 
drawn to any such transactions from 
the records of the case nor do we find 
that any document evidencing anv such 
transactions has been printed in 


-a 


paper’ book.: The nature. and situation 


of the land” appear’ from‘ the’ judgment. : 
of the learned Additional District .Judge ` 
as quoted above. . Although: Exhibits 1-. any 
and 1 (e) are post notification transac- `` 
tions of small quantity of land, we get- 
some idea about the price of bastu land 


in mouja Purulia. The learned Addi- 
tional District Judge enhanced the price 
of bastu bagan land from Rs, 117/- per 
cotta to Rs. 183.33 per cotta, that is 
Rs. 11,000/- per acre. We do not con= 
sider that the price thus assessed by 
pe learned Additional District Judge of 

tu began land situate in mouja Puru- 
ia ig either excessive or unreasonable, 
We would accordingly overrule the con- 
tention of Mr. Das Gupta that the 
learned Additional District Judge should 
have affirmed the value of the bastu 
Jand at Rs. 7.000/- per acre as made by. 
the Land Acquisition Collector. - ; 

14. It appears from the evidence 
of the Land Acquisition Collector that 
the bed of the tank was classified as 
Gora IO land and the same was valued 
at 1/12th the’ price of the home-stead 
land. The question is whether or not 
the bed of the tank can be classified as 
Gora III land. The documents filed by 
the respondents, namely, Exhibits 1(b), 
i(ce) and 1(d) do not show. that the land 
in the locality of the disputed tank are 
Gora OI lands. After assessing the value 
of the bed of the tank as Gora IO land, 
the Land Acquisition Collector assessed 
the cost of excavation and by adding 
these two, he fixed the value of the tank 
at Rs. 583/- per acre. The bank of the 
tank measuring 1.51 acres was valued by 
the L. A. Collector at the rate of Rupees 
291/- per acre. 


15. .The method adopted by the 
Land Acquisition Collector appears to be 
erroneous. In the first place, there is 
no evidence that the bed of the tank is 
Gora II land. Secondly, it is curious 
that the bank of the tank should be 
valued at a much lesser price than the 
Price of the tank land. The respondents 
claimed that the bank of the tank 
measuring 1.51 acres should be valued at 
the same rate as that of the homestead 
land. It ‘appears from Parks’: Principles 
and Practice of Valuations (4th Ed. 
page 72) that the. Courts. have adopted 
during the past few years a method of 
valuing at one-half the value of 
solid land. Although the learned author 
has termed this method as a Rule of 
Thumb method, in our opinion, in the ab- 
sence of proper materials enabling the 
Court to determine the value of the tank 
in a logical and scientific manner. it will 
not be unreasonable for the Court to ad- 
opt this method. The learned. Additional 
District Judge has assessed the value of 
the tank land including the bank of the 
tank, that is, the entire 2.74 acres of land 


"amna = 7 inn eee 2 an 
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at ‘U3rd. the rate allowed for ‘the homes- 


th Be 
of the homestead land. We would aceord=-" : 


ingly overrule the contention of Mr- Das AEE 


Gupta and uphold the finding of the 
learned Additional District Judge as to 
ihe value of the tank land. l 


The objection No. 3 of the 
respondents relates to the value of the 
structures including the main building. 
The respondents examined on Commis- 
sion one Ananta Kumar Sen Gupta, who 
was an estimator in the office of the Dis- 
trict Board. Purulia. Ananta Kumar Sen 
Gupta valued, these structures apper- 
taining to the acquired premises ‘Kamala 
Kutir’ and submitted a valuation state- 
ment dated September 22, 1963, which 
was marked as Exhibit 1 by the Commis- 
sioner, This witness deposed that he 
estimated the cost of construction of the 
structures in the year 1926 and also the 
value of the structures in the year 1960. 
The value was determined by him ac- 
cording to the P. W. D. rate that wag in 
force in the year 1926 in the then pro- 
vince of Behar. | ‘The respondents also 
relied on the estimate of valuation of the 
structures made by the Executive Engi- 
neer of the District. It appears from the 
evidence of the parties and it is not dis- 
puted before us that the Executive Engi~ 
neer had to value the structures at the 
instance of the Land Acquisition Depart- 
ment. The Land Acquisition Department 
accepted the valuation made by the Ex- 
ecutive Engineer in respect of all the 
structures excepting the main building. 
The reason for not accepting the valua- 
tion of -the. Executive Engineer of the 
main building is that on the date of 
notification, the D. F, O. (District Forest 
Officer) was a tenant of the main build- 
ing at Rs. 200/- per month. The L. A. 
Collector valued the main building at 20 

es the annual rent which comes to 
Rs. 40.800/- after deducting the collec- 
tion and other incidental charges at 15 
per cent. of the gross annual rental. It 
may be stated here, that the D. F. O. be- 
came the tenant in respect of the main 
building in the year 1946 at monthly 
rental of Rs, 150/-: When the owners 
of the building served a notice to quit 
on the D. F. O.. the building was re- 
quisitioned by the Behar Government 
and the monthly compensation was fixed 


-at Rs. 100/- by the Court. Lalit. Mohon 


Roy, the Kanungo of the Land Acquisi-~ 
tion Department was | i as the 
sole witness on behalf of the appellant 
and he admitted in his cross-examination 
that they did not ascertain the rent of 
neighbouring premises which were let 
out nor did they enquire about the pro» 
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[Pra: 16-20] 
bable rent of premises having sathe ac- 

commodation and facilities, They did not 
also ascertain the cost of collection. and 


-7 incidental charges in respect of ‘the ten- 
. ancy of the D. F. O. ! 


' 17. We may at this stage refer to 
the accepted modes of valuation of lands 
acquired under the A They are (1) the 
price paid, within a reasonable time, in 
bona fide transactions of purchase of the 
land acquired or the lands adjacent to 
the land acquired, and possessing 
advantages; (2) the number of -years’ 
purchase of the actual, or immediately 
prospective, profit from the lands acquir- 
ed and (3) the opinion of valuers of ex- 
perts (See Harish |Chunder Neogy v. 


. Secy. of State for India, (1907) 11 Cal © 


WN. 875; Special Land Acquisition Offi- 
cer, -Bangalore v. T) Adinarayan Setty, 
AIR 1959 SC 429). In the instant case, 
there is no evidence of bona fide transac- 
tions of sale of similar- premises consist- 
ing of similar structures. In the absence 
of any -such evidence the capitalisation 

. of the annual rental for 20 years may re- 
present the market value -of the struc- 
tures. The L. A. Collector relied on this 
mode of valuation as already stated. above. 
It may, however, be! pointed out that in 
capitalising the rental: value for 20 years 
or in estimating the value on the basis 
of a number of years’ purchase of the 
actual or immediately prospective profit 
from the lands acquired. the: rent must 
be the fair rent or! the prevailing rent 
in the locality in respect of buildings 
having similar advantages and amenities 
and the-profit.must be the actual or im- 
mediately prospective profit. The month- 
ly rental of Rs. 200/- taken into. con- 
sideration. by the _A, Collector for 


i 
i 


evaluating the main | building is not the. 


fair rent or rent prevailing in -the loca- 
lity in respect, of buildings having similar 


advantages- and, amenities. We ‘have al-. 


ready noticed the ‘circumstances. under 
which the D. F. O. occupied. the building 
‘at a monthly rent of Rs. 200/-. We. have 
also, referred. to th evidence of the 
Kanungo,; who frankly admitted that 
nothing. was- done for ascertaining the 
prevailing rate of; rent of buildings 
situate in the locality of the acquired 
premises and having similar advantages 
and amenities. The cost of collection 
and incidental .charges- were arbitrarily 
fixed at 15 per cent... of the gross annual 
rental without: any! basig therefor.. In 
such circumstances, it is very difficult x 
uphold the valuation made by the L. 

Collector on me basis of the rent “i 
by the D.:F. O, for the main building. 


18. ae learned. ‘Additional Dis- 
trict Judge: has rightly .refused to accept 
the valuation of the main building as 
madeé- by- the. L. A.‘ Collector on the basis 
aforesaid. No reason has been given on 
behalf. of the State why the valuation 
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made by thè Executiye Engineer in res- 
pect of the main building was not cor 


rect. |The Executive Engineer-is an: offi- 
cer of the Government ‘having expert 


- knowledge about valuation. He is a dis- 


interested pereon and no defect has been 
pointed out in the method of valuation 
adopted by him. The learned Additional 
District Judge has relied on the valua- 
tion made by the Executive Engineer in 
preference ‘to that made by the L. A 
Collector and the said Ananta Kumar Sen 
Gupta. We are of the same view as that 
of the learned Additional District Judge 
that the valuation made by the Execu- 
tive Engineer in respect of the structures 
including the main building of the- pre“ 
mises ‘Kamala Kutir’ should be accepted. 


19. Mr. Das Gupta, however, drew 
our attention to Exhibit ‘C’ which is a 
letter from Shri. K. P. Sen, officer on 
Special Duty, Education Department to 
the Deputy Commissioner, Purulia, dated 
February 23, 1960. In that letter it was 
stated that the owners of ‘Kamala Kutir’ 
were agreeable to sell the property to 
the Government at a price of Rupees 
1,00,000 provided payment of Rs. 75,000 
was made immediately. Mr. Das Gupta 
submitted that the said offer was a good 
piece of evidence to show that the pro- 
perty was not worth more than Rupees 
1,00,000 and that the compensation should 
not exceed the sajd amount. We may, 
however, refer ito the evidence of the - 
respondent Ganesh Chandra Mitra who 
while admitting in. his cross-examination ` 
the said offer, stated that the same was 
fede & for the purpose of clearing the 
debts. -Apart from that there is no evi- 
dence that the Government accepted that 
offer or that the respondents pursued the 
said offer. -It-seems to us that the res- 
pondents were under pressing need for 
money for the purpose of clearing their 
debts. In view of that, we do not con- 
sider that the said offer of the: respond- 
ents indicated the market value of the 
premises ‘Kamala Kutir’. 


-~ 20. - The learned Additional Dis- 
trict Judge allowed a man of’ Rs. 3,000 
for the compound wall,’ Rs. 1,000 for the 
gates, Rs. 100 for ‘the sly ‘Rs. 30 
150 for iron posts, 
and Rs, 4,000 for the pucca ghat, that is, 
in all Rs. 8.080. These Nig pees were 
not valued by the L. Collector and 
glare see no’ P a A was award- 

ed by him on these items. In this connec= 
tion 'we may refer to the cross-objection 
of the respondents, namely, ground No, L 
in F. A. No. 906"of 1967 and ground No. 
IX in F., A. No. 907 of 1967. There was 
some dispute about the existence of the 
pucca ghat. The Kanungo jin his evi- 
dence stated that he did not see any 
pucca ghat in the This evidence of 
the Kanungo- appears to be untrue. It 
appears from the schedule of acquired 


1972 


land (Exhibit ‘B’) prepared by the Land 
Acquisition Department, that there is a 
reference to a cemented pucca ghat mea- 
suring 36x30. Ananta Kumar Sen 
Gupta. in his evidence stated that the 
tank had a good pucca ghat. The evi- 
dence of this witness and the appellant’s 
own document (Exhibit ‘B’) conclusively 
prove the existence of a cemented pucca 
ghat. The learned Additional District 
Judge valued it at Rs. 4,000. The res- 
pondents have claimed a further sum of 
Rs. 4,000. We do not, however, consider 
that a further sum should be allowed to 
the respondents as claimed by them on 
account of compensation for the pucca 
ghat. The boundary wall measures 
6” in height and 1931 Rft. in length. The 
learned Additional District Judge has 
allowed only a sum of Rs. 3,000 as com- 
pensation for the boundary wall. The 
respondents in their cross-objection have 
claimed a further sum of Rs. 2,050 for 
the boundary wall, platform, statues and 
iron posts. In the statement of valua- 
tion prepared by the respondents’ valuer, 
Ananta Kumar Sengupta. the boundary 
wall has been valued at Rs. 4,634. In 
view of the length and height of the 
boundary wall, in our opinion, the res- 
pondents should have been awarded at 
least the said sum of Rs. 4,634 as valued 
by the said Ananta Kumar Sengupta. We 
would accordingly allow a further sum of 
Rs. 1,634, which is, the difference between 
Rs, 4,634 and Rs. 3,000. We do not, 
however, allow the respondents’ claim in 
the cross-objection in respect of the plat- 
form, statues and iron posts. 


21. The Land Acquisition Collec- 
for has valued the trees at Rs. 429.78 
only. The learned Additional District 
Judge disallowed the claim of the res- 
pondents for further compensation for 
the trees. In their cross-objection the 
respondents have claimed a further sum 
of Rs. 570 on account of trees. In this 
connection we may refer to the list of 
trees (Exhibit ‘A’) containing the names 
and other particulars of the trees stand- 
ing on the acquired property. The list 
was prepared by the Land Acquisition 
Department, Purulia and it has gone in 
the evidence at the instance of the ap- 
pellant. We find from this list (Exhibit 
A) that the trees have been valued at 
Rs, 1,682.89. The Land Acquisition Col- 
lector should have allowed the said sum 
on account of compensation for the trees, 
but curiously enough only a sum of 
Rs. 429.78 was allowed by the Land 
Acquisition Collector as compensation for 
the trees. This document (Exhibit A) 
was not noticed by the learned Addi-~ 
tional District Judge. We would ac~ 
cordingly allow the cross-objection of the 
respondents and allow the additional sum 
of Rs, 570 on account of compensation 
for the trees. 
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~ 22. Mr, Das Gupta did not chal- 
lenge the findings of the learned Addi- 
tional District Judge on the objection 
No. IV of the respondents relating to the 
excavation cost of the tank. 

23. - For the reasons aforesaid, both 
the appeals are dismissed. The cross- 
objection of the respondents in F. A. 
No. 906 of 1967 is also dismissed. The 
cross-objection of the respondents in F, A 
No. 907 of 1967 is allowed in part. The 
award of the learned Additional District 
Judge is modified to the following ex- 
tent— The respondents shall be entitled 
to an additional sum of Rs. 1,634 on ac- 
count of compensation for the boundary 
wall and a further sum of Rs. 570 on ac- 
count of the trees. The respondents are 
also entitled to a sum of 15 per cent on 
the market value of the land under Sec- 
tion 23 (2) of the Act. The respondents 
shall also be entitled to interest on the 
excess amount awarded by the learned 
Additional District Judge as modified by 
this Judgment from the date on which 
possession of the acquired premises was 
taken by the Collector, that is, from June 
22, 1962 to the date of payment of such 
excess amount in Court. The L. A. Col- 
lector shall make payment in Court of 
the outstanding amount of compensation 
within three months of the date of com- 
munication of the award to him as modi- 
fied by this judgment. Save as stated 
above, the rest of the award of the learn- 
ed Additional District Judge will stand. 


24, In view of the facts and cir- 
cumstances of the case, the parties are 
directed to bear their own costs in this 
Court both in respect of the appeals and 
the cross-objections. 


ARUN K. MUKHERJEA, J.: 25. 
I agree. 
Order accordingly. 
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B. K, Plastic Industries, Applicant v. 
Jayantilal Kalidas Sayani, Respondent. 
TE eii No. 157 of 1970, D/- 8-12- 


(A) Patent and Designs Act (1911) 
S. 51-A, sub-s. (1), CL (a) (iii) — Even if 
a design which is original but is publish- 
ed earlier than the date of registration 
such design loses its novelty or newness 
on the date of registration and hence the 
registration may be revoked. (Para 10) 

(B) Patent and Designs Act (1911), 
8. 51-A (1), CL (a) — Word ‘or’ between 
sub-clauses (i), (ii) and (iii) of Cl. (a) 
should be read as ‘and’ — Person is en- 
titled to take one or all of the grounds 
mentioned in the said sub-clauses for 
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cancellation of the registration. 
(Paras 12, 14) 

(C) Patent and Designs Act (1911), 
S. 51-A, Cis. (a) and (b) — Forums pre- 
scribed in two clauses for applying for 
cancellation of registration are not 
mutually exclusive. 

Therefore, application pending before 
the Controller under CL (b) does not bar 
the initiation of suit in the High Court 
by way of petition under Cl. (a). 


(Para 15) 

Cases Referred: Chronological Paras 
(1969) Suit No. 969 of 1969 (Cal), 
B. K. Plastic Industries v. Plasto 


Metal f 
AIR 1963 Cal 132 = 67 Cal WN 

58, Hari Das Mundra v. National 

and Grindlays Bank Ltd. 12 
(1944) 2 All ER 60 = 1944 AC 

341, Chichester Diocesan Fund i 

Etc, v. Simpson ' i4 
AIR 1941 Bom 188 = 43 Bom LR 

280. Dwarkadas Dhanji v. Chhota- 


lal Ravicarandas and Co, {0 
(1921) 1 Ch D 664 = 90 LJ Ch 288, 
Gunston v. Winox, Ltd. : 10 
(1888) 39 Ch D 678 = 57 LJ Ch 
-909, Blank v. Footman. Pretty, 


and Co. {L0 
P. K. Mullick, for Applicant, 


ORDER:— This is an application for 


cancellation or revocation of the regis- ` 


tration of the design bearing No. 134095 
dated the 26th June, 1968. This applica~ 
tion has been made under Section 51-A 
of the Patent and Designs Act 1911. The 
said section reads as follows:— 

“51-A. Cancellation of registration— 

1. Any person interested may prex 
sent a petition for cancellation of the re- 
gistration of design— 

(a) At any time after the registra~ 
tion of the design, to the High Court on 
any of the following grounds, namely:— 

(i) that the design has been previ- 
ously registered in (India); or 

(ii) that it has been published in 
(india) prior to the date of registration} 


(iii) that the design is not a new or 
original design; or i : 

(b) Within one year from the date 
of registration to the Controller on either 
of the grounds specified in sub-clauses 
(i) and (ii) of Cl. (a). 

2. An appeal shall lie from any order 
ot the Controller under this section to 
the High Court, and the Controller may 
at any time refer any such petition to 
the High Court. and the High Court 
shall decide any petition so referred”. 

2. The facts leading to the making 
of this application are set out hereunder: 

On or about January 29, 1968 the 
petitioner applied to the Controller of 
Patents and Designs at Calcutta for the 
registration of a patent in respect of a 
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‘picnic set’ being an assembly of tumblers 
made of plastics. After making the said 
application the petitioner started manus 
facturing and marketing for commercial 
purposes the said assembly of tumblers, 


3. The ‘petitioner subsequently 
came to know that on or about June 26, 
1968 an application was made by one 
J. K. Sayani of Bombay for the registra- 
tion of a design in respect of assembly of 
tumblers. On the said date, i.e., 26th 
June, 1968 a certificate of registration of 
design’ bearing No. 134095 was issued by 
the Controller of Patents and Designs in 
favour of the said J. K. Sayani of Bom- 
bay. Prior to the said application made 
by the said J. K. Sayani for the regis~ 
tration of the said design on 26th June, 
1968 but subsequent to the date of ap- 
plication for the issue of the Patent made 
by the petitioner the said J. K. Sayani 
also known as Jayantilal Kalidas Sayani 
produced and sold in the market the said 
assembly of tumblers according to the 
said design. The petitioner on coming to 
know of the said marketing of the said 
tumblers according to the said design 
complained of the infringement made 
thereby of its aforesaid patent in respect 
of the said ‘picnic set’. 

4. On- 5th October, 1968 on behalf 
of the petitioner advertisement was pub- 
lished in the Gazette of India in respect 
of the said petitioners patent by the 
Patent Office, Calcutta. Notwithstanding 
the complaint made by the petitioner it 
appears that the respondent J. K. Sayan? 
went on marketing the said design in 
infringement of the aforesaid patent 
granted to the petitioner. 

5. On April 2, 1969, the petitioner 
filed a suit in this Court being Suit No. 
969 of 1969 (Cal), (B. K. Plastic Indus- 
tries v. Plasto Metal) inter alia against? 
the Respondent for a permanent injunc- 
tion restraining inter alia respondent from 
infringing the petitioner’s Patent in res- 
pect of the said ‘picnic set’. The peti~ 
tloner also made an application before 
the Controller of Patents for the can- 
cellation of the said registration of the 
said Design. 

6. Thereafter the petitioner made 
the present application. 

7. The respondent has not ap- 
peared in the instant application. But 
it appears that the said J. K. Sayani also 
known as Jayantilal K, Sayani has as« 
signed and transferred the said design 
bearing No. 134095 together with the 
rights, power, authority, privileges and 
advantages appertaining thereto to one 
Jethalal K. Sayani a partner of one Plasto 
Metal. The said assignment and/or transa 
fer it appears however has not been re- 
gistered in accordance with the provi- 
sions of the Patent and Designs Act 
and as such this Court is unable to take 
any notice of the said alleged assignment, 


1972 


Be that as it may. the assignee was 
granted leave to appear in the instant 
proceeding and make his submission. 


8. The main contentions on behalf 
of the assignee as made by the Counsel 
Mr. P. K. Mullick. are as follows: to wit, 
the said design was in any event an ori- 
ginal design on the date of registration 
and therefore cannot be cancelled or re- 
voked. Secondly the fact that the said 
application before the Controller of 
Patent iş pending is a bar to this Court’s 
entertaining the instant application for 
cancellation or revocation of the said re- 
gistration of the said design. According 
to Mr. Mullick the right of an applicant 
for cancellation or revocation of a design 
in a forum under Section 51-A of the 
Act has been given in the alternative. 
Under clause (a) to sub-section (1) the 
applicant may .choose 
the High Court or under clause (b) of the 
said sub-section the applicant may choose 
his: forum to be the Controller; but 
if the applicant chooses his fortum 
to be the Controller of Patent and 
Designs the application for such can- 
cellation has to be made within one year 
from the date of the registration and only 
on the grounds specified in sub-clauses 
(i) and (ii) of clause (a) of S. 51-A (1) of 
the Act. The grounds enumerated in 
sub-clause (lii) of clause (a) would not 
be available to an applicant before the 
Controller. In short the submission by 
Mr. Mullick was that the two forums 
prescribed by the said section for the 
relief of cancellation or revocation of a 
registration of design as prescribed in the 
said sub-section (1) of S. 51-A of the said 
Act are mutually exclusive. 


9. An application for registration 
of a design is made under Section 43 of 
the Act. Sub-section (1) to the said 
section provides as follows:-—— - 


“The Controller may. on the appli- 
cation of any person claiming to be the 
proprietor of any new or original design 
not previously published in (India), re~ 
gister the design under this part”. 


10. Previously the words used in 
the corresponding section of the Inven- 
tion and Designs Act of 1888 were “new 
and original design” which were sub- 
stituted by the words “new or original 
design” in the said Section 43 of the 
Patents and Designs Act, 1911. Mr. 


. Mullick laid stress on the substitution of 


the word ‘and’ by the word ‘or’ and sub- 
mitted that even if a design be not new 
but only original the same may be re- 
gistered. Publication, according to Mr. 
Mullick, does not do away with the ori- 
ginalities of a design. We are not really 
concerned with this aspect of the matter 
in the instant application because under 





forum to be’ 
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sub-clause (ill) to clause (a) of sub-sec~ 
tion (1) to S. 51-A of the Act the ground 
for cancellation is where the design is 
not new or where the design is not an 
original design. Therefore, as contended 
rightly. to my mind, by Mr. Ray if a 
design loses its novelty or newness on the 
date of registration the registration of 
such design shall be cancelled or revoked. 
In my opinion the case relied on by Mr. 
Mullick and reported in AIR 1941 Bom 
188 at p. 189 does not assist Mr. Mullick. 
Even if a design which is original but is 
published earlier: than the date of re- 
gistration the registration may be revok- 
ed. It has been admitted in paragraphs 
6, 7 and 10 of the affidavit affirmed by 
Amritlal K. Sayani affirmed on the 
ist July, 1970 that the respondent since 
December, 1967 with the consent of J, K. 
Sayani has been manufacturing the plas- 
tic tumblers in the aforesaid form of 
the design for the purpose of selling *he 
same in the market and has been selling 
the same. in various parts of India 
through various agencies. In the case of 
Gunston v. Winox, Ltd., (1921) 1 Ch D 
664 it was held that if a particular design 
was disclosed in good faith prior to the 
registration thereof that amounted to 
publication of the design. Similar was 
the decision also in the case of Blank v. 
Footman, Pretty & Co,, (1888) 39 Ch D 
678 where the inventor of a design show~ 
ed it to his own agent who in his turn 
showed it to two persons and asked for 
their orders. The sald soliciting of 
custom with regard to the said goods 
was held to be amounting to the publi- 
eation of the design of the said goods 
within the meaning of the said Patent 
and Designs Act. In the instant case the 
invention or the method or dovetailing 
the tumblers under a cover is not of any 
intricate mechanism. It is true that any 
process is not registered but only the pro- 
duct i.e. the shape and configuration of 
the tumblers assembly with the cover but 
even then in any event the same has to 
be held to have been published on the 
basis of the admission itself made in the 
said affidavit of Amritlal K, Sayani. 


IL. Reliance of Mr. Mullick on 
Section 43 in my opinion is not of assis- 
tance to him. It is true that either a 
new or an original design may be re- 
gistered under Section 43 of the Act but 
certificate of registration issued by the 
Controller under Section 45 (1) of the 
Act is only a prima facie evidence to the 
said effect. In an action for damages for 
infringement defence may raise the plea 
that the design is neither new nor origi- 
nal. Similarly, in an application for 
cancellation or revocation of a registra- 
tion of a design the petitioner may raise 
the plea that the design is neither new 
nor original and on that ground should 
be cancelled or revoked. Upon proof of 
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either of the said grounds, the registra- 
tion may be cancelled. Mr. Mullick’s 
first contention, therefore, fails for the 
reasons stated hereinabove. 


12. It is true that the word ‘or’ 
prima facie or in the absence of ambi- 
guity .should be taken to be disjunctive. 
But the word ‘or’ should be construed in 
the context in which the same is used. 
Sub-clauses (ii) and (iii) in clause (a) of 
sub-section (1) of S. 51-A of the Act are 

eceded by the word ‘or’. But it ap- 
pears to me that a person is entitled to 
take any or all of the grounds set out 
in sub-clauses (i), (ti) and (iii) of Cl. (a) 







mentioned in the said: sub-clauses in the 
application .for cancellation of registra- 
tion. That would lead to an incongruous 
result, Mr. Ray was right when he sub- 
mitted that the word ʻor here should be 
read as “and/or” namely, in the sense 
that a person is entitled to take one or 
all of the grounds mentioned in the said 
sub-clauses for cancellation or revocation 
of the registration of 'a design. Mr.. Ray 
in support of his submission relied on the 
decision of this Court in Hari Das Mundra 
v. National & Grindlays Bank Ltd., 67 
Cal WN 58=(AIR 1963 Cal 132) where~ 
fn a Division Bench ‘of this Court pre- 
sided over by Mr. Justice Bachawat con- 
strued the word ‘or’| appearing in Sec- 
tion 176 of the Indian Contract Act as 
‘and’. To understand: the said construc- 
tion made by the said Division Bench, it 
fig necessary to consider Section 176 of 
the Indian Contract Act which reads. as 
follows:— ' : 


"176. If the pawnor makes default in 
payment of the debt, or performance, at 
the stipulated time of the promise, in 
respect of which the ;goods were pledged 
the pawnee may bring a suit against the 
pawnor upon the d or promise, and 
retain the goods pledged as a collateral 
security; or he may sell the thing pledg- 
ed on giving the pawnor reasonable 
notice of the sale. ‘If the proceeds of 
such sale are less than the amount due 
in respect of the debt or promise, the 
pawnor is still liable to pay the-balance. 
If the proceeds of the sale are greater 
than the amount. so due,.the pawnee shall 
pay over the surplus to the pawnor”: 


It was argued in the said case that the 
pawnee in case of default to redeem bv 
the pawnor has three rights, viz. (a) he 
may bring a suit ‘against the pawnor 
upon debt or pro 
the goods pledged as a collateral secu- 
rity, or (c) he may sell it on giving the 
pawnor reasonable notice of the sale, 





. (b) he may retain ' 
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13. It was urged that the pawnee 
if he institutes a suit to recover the debt 
has the right only to retain the goods 
pledged. He cannot in that event sell 
the goods. In other words the right to 
Institute a suit on the debt or promise 
is alternative to and not concurrent: with 
the right to sell the goods pledged and 
are mutually exclusive rights under the 
said section. Bachawat, J. observed to 
the following effect, to wit— 


“I think that when the word “or” is 
used in relation to two or more alterna- 
tives, it is not necessarily the case that 
the alternatives are mutually. exclusive, 
The question as to whether they are 
mutually exclusive or not must be deter- 
mined by applying the general rule that 
words should be construed to ascertain 
the intention of the provision in ques- 
tion to be collected from the whole of 
its terms”, ` ‘ 


It was held by the said Division Bench 
that- the word “or” preceding the last 
sentence: of the first paragraph of Sec- 
tion 176 did not make the rights con- 
ferred by the two sentences.of the said 
first paragraph of the said Section 176 
mutually exclusive and it was held ‘that 
the institution of the suit on the debt 
or promise by a pawnee in court does 
not destroy his right to sell the goods 
pledged out of Court. 


14. nC, D. Fund.Ete. v. Simpson, 
(1944) 2 All ER 60 it was observed at 
D. 73 by their Lordships that “In certain 
contexts meaning of the word ‘or’ might 
not be exclusive”. In my opinion the en- 
tirety of the Section 51-A of the Patents 
and Designs Act would lead to anom- 
alous and absurd result if the word “or” 
in between sub-clauses. (i), (ii) and Gii) 
in sub-section (1) in clause (a) of the said: 
section be not read as “and”. The word 
“or” appearing before clause (b) of the 
said sub-section (1) should also be given 
the same meaning, for the simple reason 
that the same word appearing in the 
same statute and in particular in the 
same section should be given the sam 
meaning. : 


15. For the reasons stated above 
I am of the opinion that the forums pre- 
scribed by Section 51-A for cancellation 
or revocation of registration of Design in 
sub-clauses (a) and (b)- are not mutually 
exclusive. In the premises, the applica- 
tion made by the applicant which is 
pending now before the Controller cannot 
operate as a bar to the initiation of the 
present proceeding by way of petition. 
The word ‘or’ may mean “and/or” in 
the context of certain circumstances is 
also corroborated by Sauders’ Words and 


‘Phrases Vol. IV. The last contention of 


Mr. Mullick must also fail for the reasons 
stated above, i ; 
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: 16. In this premises this’ applica< 
iion must succeed. There shall be an 
order in terms of prayers (a) and (b) of 


the petition, 
. Application allowed. 
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ARUN K, MUKHERJEA AND 
M. M. DUTT, JJ. i 

‘The ion of - India, Appellant y: 
Radharani Ghosh, Respondent. 

A. F., O. D; No. 740 of 1964 and 
Cross-objection, D/- 30-11-1971. 

(A) Requisitioning and Acquisition of 
Immoveable Property Act . (1952), Sec- 
tion 8 (3) (a) — Assessment of compen- 
sation. 

Where land is acquired after an. 
earlier requisition the compensation 
should not be limited to the value on 
the date of requisition but it should be 
fixed at the value of it on the date of 
acquisition. AJR 1968 SC 377, Rel. on. 





(Para 
(B) Civil P. C. (1908), O. 41, R. 22 — 


Cross-objections — New point — Point 
not taken in the memorandum. of objec- 
tions not allowed to be raised at: the 
hearing of ap ` (Para 12) 
Cases Referred: Cnrnologial Paras 
AIR 1968 SC 377 = (1968) 1 
463, Union of India v eae . 
bai Harjivandas Parekh B 
ATR 1954 SC 170 = 1954 SCR 558, F 
State of West Bengal Ve Bela - 
Banerjee 8 
Chandidas - Roy Choudhury “and 
Amaresh Chakraborty, for Appellant; 
Apurbadhan Mukherjee and Gopal Chan- 
dra Narayan Choudhury, for Respondent. 
ARUN K. MUKHERJEA, J.:— . This 
is an appeal from a decision dated 29 
May 1963 of the’ learned . Arbitrator, 
Alipore, 24-Parganag in connection with 
an award of compensation |. 
properties which were originally requi- 
aitioned by Government under sub-r, (1) 
of Rule 75-A of the Defence of India 
Rules on 3 March, 1942 and thereafter 
permanently acquired on 27 March 1947 


under the tioning and Acquisition 
of Immoveable Pa Act, 1952, here- 
ioe refe as the Act XXX of 
1952. 


2. ° ~The facts which are in. short 
compass are as follows:— 


Jand in Mouza Sultanpur and two plots 
of land-in Mouza Jangalpur. The lands 
in Mouza - Jangalpur are within North 
Dum Dum Municipality. The Land Acqui- 
sition Collector made an award in favour 
of the claimant for the total sum of 
Rs. 47,943-3 annas. In making this award 


he valued the’ land at the rate of Rupees” 
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1952 are ultra vires. 


the learned Arbitrator. 


. of the 


-for certain - 
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2,000/-- per bigha and the tanks at Rupees 
1,000/- per bigha and awarded a lump 
sum of Rs. 986-13 annas for the trees 
standing -on the land and also a sum of 
Rs, 23,422/~ for the structure standing 
thereon. 

3. The respondent claimant on 
being dissdtisfied with this award, made 
a reference to the Arbitrator. After this 
reference was made, the referring clai- 
mant came up to this High Court for 
determination of the question whether 
the provisions of Section 8 (3) (b) of Act 
XXX of 1952 the Requisitioning and 
Acquisition of Immovable Property Act, 
This Court, how- 
ever, did not decide that question and 
disposed of the Rule that was obtained 
by the claimant on.the following terms: 

(a) The. Arbitrator will give his 
award according to law. ; 

(b) The arbitrator will give his find- 
ing as to. value of the properties on the 
date of requisition as well as on the date 
of acquisition, 

(c) Liberty was. given . to the peti- 

tioner to take the point of ultra vires af 
the hearing. 
Thereafter - the. matter was heard before 
The claimant eX- 
amined two witnesses viz., Shri T. K. 
Ghosh, a Chartered Engineer and Valuer 
and one Birendra Nath Ghosh. The op- 
posite party, that is to--say, the State 
of West Bengal, also examined two wit- 
nesses, namely, the Surveyor of the Office 
-Land Acquisition Collector, 
24-Parganas as well as one Officer of the 
C. P.. W. D. who was at the material 
time posted at Dum Dum Air Port. The 
learned Arbitrator after hearing the evi- 
dence increased the amount of compen- 
sation awarded by the Collector to Rupees 
75,988.94 -p. In making this award the 
learned Arbitrator gave Rs. 3,000/~ as 
compensation for each ~ bigha- of solid 
land and Rs.-1.500/- per bigha of tank. 
Further, he allowed the lump sum of 
Rs, 5,523/- as compensation for the trees 
and the sum of Rs. 35,164.38 p. as com- 
pensation for the structure standing on 
the land. . i 

4 -Tni computing the compensation 
for land and tank the léarned Arbitrator 
proceeded on the basis of the prices ob- 


‘taining at the date of requisition. Pur- 


suant to the directions of the High Court, 
however, the learned Arbitrator also 


: determined the values of’ the solid land 
The properties relate to five plots of 


and the tank as on the date of acquisi-~ 
Snes -he found to be Rs. 4,500/- 
. 2,250/- per bigha respectively. 
5. `The State of West Bengal have 
now come on appeal from the award of 
the Arbitrator. The referring claimant 


and Rs. 


. has also filed a cross-objection. 


6. The appellant's main objection 
in the grounds of appeal centred round 
the valuation of the land and the tank, 
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But this objection is'no longer tenable 
in view of the recent Supreme Court 
decision. The appellant Union of India 
wanted to contend that the compensation 
for the lands and tanks should have been 
fixed at a lower figure. The appellant 
naturally accepts the’ position that the 
compensation should be fixed on the basis 
of the value at the date of requisition 
and not on the basis of the value ob- 

on the date of. acquisition. The 
claimant, of course, claims the value as 
on the date of acquisition. 

Té The entire ‘contention of the 
appellant on this ground fails for the 
simple reason that it'is now settled law 
that in a case this where land is 
acquired after an earlier requisition the 
compensation should not be limited to 
the value on the date of requisition but 
that it should be fixed at the value of it 
on the date of acquisition. 

8. This question came up for deci- 
sion in Union of India v. Harjivandas 
Parekh, AIR 1968 SC 377. Mitter, J. in 
delivering the judgment on behalf of the 
Court held that clause (b) of Sec. 8 (3) 
of Act XXX of 1952 was ultra vires 
Art. 31 (2) of the Constitution in so far 
as that clause directed that the excess 
of the value of the, land arrived at in 
terms of the Land ' ' Acquisition Act in 
comparison with twice the price which 
the requisitioned property would have 
fetched in the open market if ft had 
been sold on the date of requisition was 
to be ignored. In order to understand 
the ratio of his Lordship’s judgment, it 
is necessary to set out the provisions of 
sub-section (3) of S., 8. 

“The compensation payable for the 
acquisition of any property under Sec- 
tion 7 shall be— 

(a) the price which the requisitioned 
property would have' fetched in the open 
market, if it had remained in the same 
condition as it was at the time of requi- 
sltioning and had been sold on the date 
of acquisition, or ! 

(b) twice the price which the requi- 
aitioned property would ‘have fetched in 
the open market if it had been sold on 
ve. date of requisition, whichever. is 
ess” 

Mitter, J. observes that Cl. (a) of Sec- 
tion 8 (3) lays down the principle aimed 
at giving the owner of the land some- 
thing which approximatesits just equiva- 
lent on the date of acquisition. Clause (b), 
however, directs the Arbitrator to mea- 
sure the price arrived at in terms of 
Cl. (a) with twice the amount of money 
which the requisitioned property would 
have fetched if it had been sold on the 
date of requisition: and to ignore the 
excess of the price computed in terms 
of Cl. (a) over that in terms of Cl (b). 
Following the principles laid down in 
Bela Banerjee’s case, AIR 1954 SC 170, 
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his Lordship observes further that the 
basis provided by Cl. (b) has nothing to 
do with the just equivalent of the land 
on the date of acquisition. His Lordship. 
in fact, held that there is no principle 
for such a basis. On this ground his 
Lordship refused to accept the proposi- 
tion that Cl. (b) satisfied the require- 
ments of Art. 31 (2) of the Constitution, 


9. The learned Arbitrator in this 
case allowed twice the price of the pro- 
perty as on the date of requisition. On 
this ground he allowed Rs. 3,000/- per 
bigha for land and Rs. 1,500/- per bisha 
for tank. In view of the Supreme Court 
decision to which we have just made a 
reference, there remains absolutely no 
scope for complaint against the Arbitra~ 
tors award so far as the appellant is 
concerned, On the contrary, the refer- 
ring claimant is:right in her contentiun 
that the Arbitrator should have given 
compensation on the basis of the value 
at the time of acquisition. Fortunately 
for -us, the learned Arbitrator following 
the earlier directions given by this High 
Court has given us his finding as to the 
value of the lands and tank on the date 
of acquisition, He has valued the lands 
at the rate of Rs. 4,500/- per bigha and 

tank at the rate of Rs. 2,250/- per 
bigha. There can be no manner of doubt 
that the claimant should get compensa- 
poo tr Mo Jande and pe at this rate. 

c e learned vocate appearing 
for the appellant did not press this part 
of the grounds of appeal before us at alL 
He was obviously mindful of the deci- 
sion of the Supreme Court. He pressed 
his claims only on two grounds, namely, 
as regards the valuation of the trees and 
the valuation of the structures, 


10. According to the appellant, 
the ‘Arbitrators valuation of betel nuts 
and Mahogany trees is not supported by 
any evidence and is arbitrary. It was 
also contended by the appellant that the 
learned Arbitrator’s assessment of the 
compensation for structures was wrong 
in so far as he did not allow proper 
depreciation of the property in regard to 
the structures. The claimant, on the 
in her  cross-objection has 
claimed that the value of Mahogany trees 
should be at least Rs. 4,500/~, She does 
not complain about the compensation 
awarded by the Arbitrator in regard to 
the structures. 


11. So far as the trees are con- 
cerned, we have gone io th the evidence 
and also the judgment of the learned 
Arbitrator and we are of the opinion 
that TE learned Arbitrator was not jus- 
tifled in rejecting the evidence of the 


--valuer, Shri T. K. Ghosh to the effect 


that each of the. Mahogany trees should 
be valued at Rs. 500/-. The learned 
Arbitrator allowed only Rs. 50/- for each, 
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The learned Arbitrator does not give any 
reason for except m a general 
observation regarding the valuer’s evi- 
dence that he had no knowledge of the 
conditions obtaining in the locality. In 
our opinion, it is well-known that Maho- 
gany trees are very valuable and con- 
sidering that Dum Dum is practically 
contiguous to Calcutta, we cannot ignore 
fhe valuation of the expert regarding 
the value of Mahogany trees merely be~ 
cause the expert has come from Calcutta 
and has no knowledge of local condition. 
We think it would be quite fair and rea- 
sonable to value the Mahogany trees af 
the rate of Rs, 300/- each. 


2. Our attention was drawn fo 
fhe Arbitrator’s valuation of the betel 
nut trees at Re. 1/- for each tree on the 
basis of the evidence of witness No. 1 
for the opposite party even though the 
witness had actually stated that the value 
of betel nut trees was Rs. 10/- each. 
Perhaps this was a mistake on the part 
of the learned Arbitrator but this point 
bas not been taken in the cross-objec- 
tion and we do not allow this objection 
to be raised at this stage. z 


13. We finally come to the valua= 
Hon in regard to the structures. We have 
carefully considered manner in which 
the learned Arbitrator has ‘determined 
the value of the structures. He had an- 
nexed to his decision a schedule in which 
he has itemised all the different structures 
and then set out side by side (i) the 
Collector’s assessment, (ii) the assessment 
of the valuation expert of the claimant, 
{iii) the assessment of the valuation ex- 
pert of the opposite party and finally, 
tiv) his own assessment. Looking at this 
comparative chart we find absolutely no 
reason to cavil at what the Arbitrator 
has done in assessing the compensation 
for structures. The complaint that he 
has not allowed deduction for deprecia- 
tion is-not true. In fact, he has allowed 
deduction at- the rate of 25 per cent., as 
pu ai from page 49 of the paper 


14. In this view of the matter, 
fhe appeal fails on all the grounds. The 
cross-objection su on two poi 
namely, as to the value of the land an 
fank and also as to the value of the 
Mahogany trees. 


_ 15. The appeal Is dismissed and 
fhe cross-objection is allowed in part. The 
award of the learned Arbitrator is afirm- 
ed with the following modification: The 
compensation for the solid land should 
be given at the rate of Rs, 4500/- per 
bigha and compensation for tank is ee 
b fiven at the rate of Rs. 2.250/- per 


The value of the Mahogany feet 


should be determined at the rate of 
Rs. 300/- for each. If the State of West 
has deposited the amount 
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awarded by the learned Arbitrator in 
Court, the claimant will get interest at 
4 per cent. per annum on the difference 
between the Collectors award and the 
Arbitrators award from the date of 
acquisition upto the date of such deposit. 
The claimant will, however, get interest 
on the difference between the award 
made by this Court and the award of 
the learned Arbitrator from the date of 
acquisition upto realisation at the rate 
of 4 per cent. per annum, 

There will be no order as to 
costs in the appeal. The claimant will 
fet costs in the cross-objection. 

M. M. DUTT, J.: 17. I agree, 
i Order accordingly. 
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GHOSE, J. 

Central Bank of India, Applicant v. 
Srish Chandra Guha and another, Res- 
pondents, 

Suit No, 248 of 1970, D/- 15-11-1971. 

Civil P. C. (1908), O. 40, R. 1 — 
Rights of person examined pro inter esse 
suo. (Para 9) 

A proceeding in pro interesse suo is 
not provided for either in the Code of 
Civil ure or in the Rules of the 
Original Side of this Court. This is a 
procedure imported into this country 
from England, In order to do justice to 
a person, the Court allows that person 
to come in and be examined as to his 
title A Rang goods or property over which 
the Co appointed Receiver in a 
a a between persons other than 
the said person. That is done go that 


. no person may suffer because of any 


order that may be passed by the Court. 
It is a personal right of that person only. 

t person cannot in such a proceeding 
ask the Court to examine some other 
person With regard to that person’s right 
or title in the goods or property over 
haga es the Court has appointed a Recei-~ 
ver. tion pro inter esse suo 
is gee ordered unless the applicant 

shows diligence, (Para 9) 

Cases Referred: Chronological Paras 

AIR 1969 SC 1267 = (1970) 1 SCR 
22, Jai Jai Ram Manohar Lal v. 
National Building Material Sup- 

_ ply, Gurgaon § 

AIR 1966 SC 997 = (1967) 1 SCJ 
106. Nichhalbhai Valiabhal v. 
Jaswantlal Anhar 8 

AIR 1957 SC 357 = 1957 SCR 438, 

L. J. Leach & Co, Ltd. v. Jardine 
Skinner & Co. 

AIR 1925 Cal 681 = 41 Cal LJ 197, 
Sreedhar Chaudhury v. Nilmoni 
Chaudhury 11 

Shankar Ghosh, for Applicants. 
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346 Cal [Prs, 1-8) 


JUDGMENT:— This is an applica- 
tion for amendment of a petition filed in 
pro-inter esse-suo seeking inter alia to 
add in the said proceedings Indian Tea 
Association stated to be an unregistered 
Association of members. The petition 
was filed by Assam Bengal Cereals 
Limited, an existing Company within the 
meaning of Companies Act, 1956 of No. 
10, Netaji Subhas Road. In the said 
petition the Assam Bengal Cereals 
‘Limited claimed inter; alia to be examin- 
ed pro-inter-esse-suo | as to their right, 
title and interest in. 19139 Quintals 87 
Kilogramms and 805: gramms of wheat 

and/or Bhushi fully. described in An- 
nexure (a) to the said petition. The peti- 
tioner in the said pẹtition also claimed 
a` declaration to the. effect that it was 
the absolute owner of the said goods. . 


2. The petition was necessitated 
because of the fact cat on the -aforesaid 
goods Joint Receivers were appointed by 
this Court on the application of the plain-~ 
tiff in the Suit No, 248 of 1970. that is 
to say, Central Bank of India. The Cen- 
tral Bank of India claimed to be the 
hypothecatee or .pledgee in respect of the 
said goods. The hypothecation or pledge 
was alleged to have been created by the 
defendants in the suit. Srish Chandra 
Guha and Debabrata Guha carrying on 
husiness under the name and style of 
Guha Rice Co. 


3. After the | 
Bengal Cereals Limited made the said 
application in pro-inter-esse-suo an order 
was made on the said application by me 
on July 20, 1970 inter alia to the follow~ 
ing effect to wit— 

“The petitioner ‘shall be at liberty 
to take delivery of the goods claimed by 
it on furnishing bank guarantee for the 
controlled price of the goods. The form 
of the guarantee shall be settled by Mr. 
S. C. Mitter of Messrs. C. C. Basu and 
in case of dispute as to the form, the 
matter may be mentioned in Court, The 
rights of the parties in the goods so 
taken delivery of by th the petitioner phen 
shift to the monies vered by the b 
guarantee”, 


4. . Pursuant to the said order the 
bank guarantee in terms thereof was duly 
furnished by the petitioner viz.. Assam 
Bengal Cereals Limited. A part of the 
goods claimed by them were handed over 
to them by the Joint Receivers accord- 
ing to the petitioner. The-joint Recel- 
vers are not in possession of any goods 
now. Pursuant to the directions given 
by Court affidavits were duly filed by 
the parties. Thereafter the matter was 
directed to be ‘tried, on evidence. 

5. The parties duly disclosed their 
documents, inspection whereof were given 
and taken by them respectively. In fact 
Examination De Benese of one of the 
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witnesses of the petitioner is going om 
before Mr. Justice R. M. Datta. 

6. By the proposed amendmen?, 
petitioners seek to claim a declaration in 
ithe alternative of the ownership of Indian 
Tea Association of the said goods upon 
examination of the’ members of the said 
Association in pro-inter-esse-suo, 

7. The order for appointment of 
Receivers was made in this suit on June 
18, 1970 for the first time and the ap- 
plication in pro-inter-esse-suo was mov-~ 
ed before the Court for the first time on 
July 20, 1970. 
instant case was taken out by special 
leave of the Court on August 31, 1972 
Le. after more than a year from the 
date of making of the gaid application 
in pro-inter-esse-suo, by the Assam 
Bengal Cereals Limited, as well as the 
Indian Tea Association, an unregistered 
association of members. The . applicants 
Le. Kamal McNair Kidwai and Joseph 
Cajetan D’Souza, the Vice-Chairman and 
Secretary of the Indian Tea Association 
have applied to be added as party peti- 
tioners in the instant application in the 
pending application made by Assam 
Bengal Cereals Limited in a representa 
tive capacity, that is to say. on behalf of 

the members of the said Association. 


8. Mr. Shankar. Ghosh, appearing 
on behalf of the applicants submitted 
that from the documents disclosed in the 
proceedings a -view may bë taken that 
Assam Bengal Cereals Ltd. were nof 
the owners of the said goods but were 
the agents of the owners of the said 
goods, their principal the Indian Tea As» 
sociation being the owners thereof. In 
the premises Mr. Ghosh submits in order 
to avoid multiplicity. of proceedings and 
save unnecessary additional expenses this 
application. has been made. Mr.. Ghosh 
cited the cases:of L., J. Leach and Co. 
Ltd. v. Jardine. Skinner and Co., AIR 
1957 SC 357 where the original cause of 
action in damages for wrongul conver-~ 
sion of the goods was allowed to be am= 
ended by the Supreme Court by substi- 
tuting the cause of action of breach of 
contract. Mr. Ghosh also cited Nichhal« 
bhai Valabhai, v. Jaswantlal Zinabhaf, 
AIR 1966 SC: 997 for the ‘proposition 
that although Indian Tea Association was 
not formally a.party petitioner in the 
pending application it was in substance 
the petitioner In the pending applicae 
tion through its agent the Assam Bengal 
Cereals Ltd. Thus adding in these cir- 
cumstances of Indian Tea Association af 
the present moment is merely a formal 
matter. . Ghosh also relied on Jal 
Jai Ram Manohar Lal v. National Build- 
ing Material Supply Gurgaon, AIR 1969 
SC 1267. Amendment in the. said case 
was allowed on the ground that the firm 
which had sued as the plaintiff through 
the manager could not do so becausa 


Notice of motion in the 
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the provisions of Order 30 of the Civil 
P. C. did not apply to the case of a pro- 
prietorship concern. It was heard how- 
ever that in substance it was the person 
constituting that firm who had instituted 
the said suit. So amendment was allow- 
ed only to rectify the mis-description of 
the plaintiff by bringing in the proprie- 
tor of the firm as the plaintiff suing as 
such proprietor of the said firm. In AIR 
1966 SC 997 the averments made by mis- 
take in the plaint by describing the plain- 
tiff as a present member .of the joint 
family was allowed to be deleted by way 
of amendment on the ground that the 
suit was in substance a suit for parti- 
tion and that averment was made 
through inadvertence. 

9. A proceeding in pro _ inter 
esse suo is not’ provided for either in the 
Code of Civil Procedure or in the Rules 
of the Original Side of this Court. This 
is a procedure imported into this coun- 
try from England. In order to do justice 
to a person, the Court allows that person 
to come in and be examined as to his 
title to the goods or property over which 
the Court has appointed Receiver in a 
proceeding between persons other than 
the said person. That is done so that 
no person may suffer because of any 
order that may be passed by the Court. 
It is the right in such a proceeding of 
that person who claims to be the owner 
of the goods or property to be examined 
as‘to his title to the said goods or pro- 
perty. It is in that sense a personal 
right of that person only. That person 
cannot in my opinion in such a pro- 
ceeding ask the Court to examine some 
other person with regard to. that per- 
son’s right or title in the goods or pros 
perty over which the Court. has ap« 
pointed a Receiver. ot f 

10. In the pending proceeding the 
Interest of the Original applicant i.e. the 
interest of the Assam Bengal Cereals 
Ltd. was directed to be examined. Fur- 
ther subsequent to the making of the 
said application an order was passed on 
20th July, 1970 directing the Joint Re- 
ceivers to hand over the said goods to 
Assam, Bengal Cereals Ltd. upon its fur- 
nishing security in the sum of Rs. 

Assam Bengal Cereals Ltd. along with 
National and Grindlays Bank Ltd. agreed 
to indemnify or pay to the Central Bank 
of India the value of the said goods 
being the sum of Rs. - , in the 
event Assam Bengal Cereals Ltd. fails 
to establish its title as the owner of the 
said goods. The said bond or the agree- 
ment has been acted upon by the parties. 
It cannot now be ordered by amending 
the original petition that even if Assam 
Bengal Cereals Ltd. fails to establish its 
title to the said goods but the Indian 
Tea Association establishes its title there- 
to Assam Bengal Cereals Ltd. or the 
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National and Grindlays Bank Ltd. joint- 
ly or severally shall not be liable to pay 
the said sum to Central Bank of India. 
The right, title and interest in the. said 
goods of the parties in the said proceed- 
ing on 20th July, 1970 stood shifted to 
the said money under the said bond. 
That position cannot be changed now in 
my opinion in the instant application. 


11. It is not that the members of 
fhe said Indian Tea Association or the 
Association or the applicants did not 
know of the said suit or the proceedings 
therein. The Indian Tea Association 
and/or the applicants had knowledge of 
the said suit filed by the Central Bank 
of India as long ago as 18th June, 1970. 
They stood by; they did not take any 
step in the matter. The Assam Bengal 
Cereals Ltd. by furnishing the said Bank 
guarantee mentioned above has taken 
away the said goods. .The aforesaid 
facts, to say the least, show want of dili- 
gence on the part of Indian Tea Associa- 
tion. A summary procedure in the form 
of an application in pro inter esse suo be 
resorted to or allowed to be resorted to 
only by a party who shows the utmost 
diligence. See Sreedhar Chaudhury v 
Nilmoni Chaudhury, 41 Cal LJ 197 at 
p. 201 = (AIR 1925 Cal 681). An ex- 
amination pro interesse suo is never 
ordered unless the applicant shows dili- 
fence. i 


12. Now there is no goods in the 
possession of the Joint Receivers in re- 
gard to which there may be an examina- 
tion in pro ‘interesse suo of the Indian 
Tea Association. Therefore, in my 


‘opinion. no application can be made now 


for examination in pro interesse suo by 
any person. If the Indian Tea Associa- 
tion is directed to be added it shall be 
deemed to have made the application in 
pro interesse suo only when the order 
for its addition is made. 


13. The Indian Tea Association 
cannot in my view be added as a party 
petitioner at this stage. i 


14. For the reasons stated above 
[ pass the following order:— 


„ Leave is given to the petitioner 
Assam Bengal Cereals Ltd. to amend the 
petition as shown in: red ink in para- 
graph 3-A of the draft petition being 
Annexure ‘D’ thereto. Leave is given to 
re-verify the petition after such amend- 
ments are effected. Amendments be 
effected on the signed copy of the minutes 
upon the applicant’s Solicitor’s undertak- 
ing to Court to have this order drawn 
up and filed. The applicant must pay 
the cost of this application. Leave is 
given to the respondents to file an affi- 
davit-in-opposition to the amended peti- 
tion within. three days of the service 
upon them of an amendment copy of the 
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petition. All parties'to act on a signed 
copy of the minutes.; 
Order accordingly. 


i 





AIR 1972 CALCUTTA 348 (V 59 C 67) 
ANIL KUMAR SEN, J. 
Mahboobur “Rahman, Petitioner v. 
Public Service Commission, West Bengal 
and others, Opposite Parties. 
Civil Revn. Case ‘No. 45 (W) of 1970, 
D/- 15-11-1971. 


(A) Constitution of India, Art. 226 —a 
Writ petition — Public Service Commis- 
sion exercising its discretion regarding 

` matter within its independent jurisdiction 
— Commission whether answerable to 
High Court. (Para 5) 

- It is undoubtedly: true that the com= 
mission has got its independent jurisdic- 
tion and in exercising its discretion or 
deciding matters left ir its individual 
judgment the commission igs not answer- 
able to anyone including the High Court. 
But it is not ‘proper, | for the commission 
to take the view that it is not answer- 
able at all to High Court and that it has 
been invested with powers to act arbi- 
trarily or that it is above the law in any 
manner. If the a n fails to act 
Bona fide or ff i ee arbitrarily the 
High Court Bake es ample power to 
make the commission amend. (Para 5) 


(B) Constitution of India, Art. 226 — 
Petitioner called for |interview by Public 
Service Commission en a short list which 
was not final — List revised and peti- 
tioner rightly excluded on ground of 
ineligibility — The fact that the peti- 
tioner had on one occasion been called 
for an interview without real eligibility, 
would not prevent commission from re- 
ctifying its own r at a subsequent 
stage nor would it onfer any legal right 
on the Petion aras 7, 


Syed Ataunnabi,i for eo P. K. 
Sengupta and Pabitra Kumar Basu, for 
Opposite Party. i 


ORDER:— This Rule was issued on 
a Writ petition. is Rule could not 
have been issued but for the unreason= 
able conduct on the part of the Public 
Service Commission, West Bengal. 

2. Petitioner a member of the 
West Bengal Junior’ Educational Service 
and is the lecturer of Arabic at the 
Calcutta Madrasa. 
of Arabic in the M; A. 
the University of Calcutta. On October 
25, 1968, the respondent Commission, 
invited applications ifrom eligible candi- 
dates for the post of the Principal, 
Calcutta Madrasa, a cadre post in the 
West Bengal General Educational Ser- 
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vice. In the advertisement It was sef 
out that one of the essential qualifica~ 
tions is a first class master’s degree or 
a doctorate degree with first class honours 
or second class master’s degree of an 
Indian University in Arabic or equivalent. 
The petitioner does not possess any mas~ 
ter’s degree from any Indian University 
but he claims that he obtained the 
higher diploma of the faculty of Theo- 
logy from the Ajahar University. Cairo 
which is equivalent to the requisite First 
Class M. A. degree of an Indian Uni- 
versity. The petitioner applied to the 
respondent in answer to the aforesaid ` 
advertisement inviting candidates. His 
application was filed on November 18, 
1968 with necessary requisites. By a 
memo dated March 17, 1969 the peti- 
tioner was called to appear for an ien 
view before the respondent on ani 
1969. But by a further memo ated 
April 2, 1969 such interview was ive 
poned until further communication in the 
matter. Unfortunately petitioner got no 
further communication but he came to 
know that fresh interview letters for the 
said post were being issued in favour of 
other candidates. Thereupon on August, 
6. 1969 the petitioner made a representa~ 
tion to the respondent requesting the res~ 
pondent to allow him to’ appear at the 
postponed interview which was fixed on 
August 11, 1969. The respondent gave 
no reply to this representation but the 
interview for the other candidates wera 
held on August 11, 1969. 


3. On these facts on October 7, 
11969, the petitioner moved this court with 
the present Writ petition on an allega- 
tion that though eligible and once called 
for an interview the respondent had 
wrongfully and arbitrarily excluded the 
petitioner from the interview and as such 
from an opportunity for being consider- 
This court did 
not issue any rule on the writ petition 
when it was entertained but directed a 
notice of the application to be served 
On the commission which was duly ser- 
ved. Thereafter the application was ad~ 
fourned from day to day but the res- 
pondent refused to appear or answer the 
allegations made in the writ petition. 
No step was taken to enlighten this court 
under what circumstances the petitioner 
who was once selected and called for 
an interview was subsequently excluded 
therefrom. Accordingly, on January 2, 
1970 this court had no other alternative 
but to issue a rule on the uncontroverted 
pcre made in the writ petition. 


Mr. P. K, Sengupta who along 
ae Mr. Pabitra Kumar Basu is now 
appearing on behalf of the respondent 
informs this court that it is after a long 
persuasion that he could impress upon 
the commission that an affidavit-in-opposi- 
tion to the rule should be filed disclos~ 
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ing the circumstances in which the peti- 
tloner was excluded from the interview. 
According to Mr. Sengupta such persua- 
gion was necessary as the respondent 
thought it unnecessary to file any answer 
to the petition itself on the ground that 
the commission is not answerable for its 
conduct. 

5. In my view the stand taken 
by the commission cannot but be regret- 
fully disapproved and it is really unfor~ 
tunate that a responsible authority should 
have behaved in this manner. It is un- 
doubtedly true that the commission has 
got its independent jurisdiction and wm 
exercising its discretion or deciding 
matters left to its individual judgment 
the commission is not answerable to 
anyone including thig court. This court 
was quite aware of this position and 
consequent limitation of its own Juris- 
diction even when the writ petition was 
entertained. But the commission should 
not have thought that it had been invest- 
ed with powers to act arbitrarily or that 
it was above the law in any manner. 
Under the existing Constitution, our 
country is ruled by rule of law which 
affords no sanction for exercise of arbi- 
trary powers by authorities set up there- 
under. If the commission fails to act 
Ibona fide or if it acts arbitrarily — as 
was the ex parte allegation on the Writ 
Petition —- this court possess ample 
power to make the commission amend. 
As it appears from the facts set out 
hereinafter the commission has now 
pleaded reasons for excluding the peti- 
tioner but unfortunately the commis- 
sion failed to appreciate that the rea- 
sons should have been disclosed to 
the applicant at the proper time 
before he came to this court or when 
the notice of the writ petition was 
given to the respondent. Had that been 
done there may not have been any oc- 
casion to issue a rule. This court finds 
absolute lack of propriety on the part 
the respondent commission in taking 
the view that if is mot answerable at 
all to this court. 


6. An affidavit has ‘since been 
filed by the commission wherein alf 
the allegations referred to hereinbefore 
made by the petitioner are admitted 
by the commission except the fact that 
the higher diploma of the Cairo Univer- 
sity has not been considered by the 
commission to be equivalent to a First 
Class M. A. degree of an Indian Univer- 
sity. According to this affidavit the 
petitioner was no doubt called for an 
interview on the earlier occasion on a 
ehort list prepared which was not final 
and which was later revised. On such 
revision the petitioner was. found not 
to be possessing the um aca- 
demic qualification and as such he was 

excluded from the interview, 
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T. The learned Advocate for the 
petitioner comments that it is strange 
that the commission could haye called 
for interview candidates even before 
finally scrutinising the applications for 
the eligibility of the candidates, so that 
even after once being called for inter- 


. View a candidate can later be exclud- 


ed from such interview. In my view 
the learned Advocate is justified in 
making this comment on the facts of 
this case. But even if the petitioner 
had on one occasion been called for an 
interview without real eligibility, that 
would got confer any legal right on 
him. So if this court finds that he- was 
rightly excluded on the ground of in- 
eligibility, this court would be wumable 


to render any assistance to the peti- 
tioner. ; 
8. The learned Advocate ap- 


pearing in support of this rule has con~ 
tended that the higher diploma of the 
Cairo University should have been ac- 
cepted by the commission to be equi- 
valent to a First Class M, A. degree 
of an Indian University. Much reliance 
has been placed by him on the fact 
that the petitioner is being appointed 
an examiner in Arabic for the M. A. 
Examination by the Calcutta Univer- 
sity. But the commission does not con- 
sider such a diploma to be equivalent 
to Fe M. A. degree-far less a First Class 
M. A. degree. In the absence of any 
official equation of the diploma with 
a M. A. degree of the Indian Univer- 
sity. the matter must lie within the 
judgment of the commission itself to 
adjudge whether the higher diploma of 
the Cairo University is equivalent to 
M. A. degree or not. The petitioner 
may haye been appointed an examiner 
of Arabic by the University of Calcutta 
for the M, A. Examination but the 
commission is not bound to act on the 
wisdom of the University of Calcutta 
nor is the learned Advocate right in 


his contention that this court has any 


Jurisdiction to adjudge the same by it- 
self or sit in judgment over the deci- 
sion of the commission. Therefore as 
it now appears from the  affidavit-in- 
opposition filed at last that though the 
petitioner was called for interview at 
one stage he was later excluded on 
just grounds. The commission might 
not have acted properly in once invit- 
ing the petitioner to an interview with- 
out proper verification of the applica- 
tion but that would not prevent the 

ion from rectifying its own 
error at a subsequent stage. All that 
the commission should have done — as 
this court expects the commission to 
do — the commission should have In- 
formed the petitioner at least in ans- 
wer to his representation, the reason 
for his exclusion. Had the 
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sion done, so, it would. have saved the 
trouble of this court and the unneces- 
gary expenses both by the petitioner 
and by the commission itself. 

9. On the reasons as aforesaid 
this application must be held to have 
no merits and the rule is accordingly 


discharged. But in view of the facts. 


set out hereinbefore I hold the com- 
mission liable for the jcosts incurred by 
the petitioner and I direct the commis- 
sion to pay the costs: hearing fee be- 
ing assessed at ten wold mohurs, 

10. Let a copy! of this order be 
forwarded to the Chairman, of the Pub- 
lic Service Commission, West Bengal. 

Application dismissed, 
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SABYASACHI MUKHARJI. J: 

D. Macropolo and; Co. Applicant v. 
Union of India and | another, Respon- 
dents, 

Matter No. 779. of 1968, D/- 28-5- 

71. 


Public Premises (Eviction of Un- 
authorised Occupants) ` Act (1958), Sec- 
tions 7 (2), 10-E — Séction 7 (2) is void 
being in contravention of Art. 14 of the 
Constitution — Doctrine of eclipse has no 
application to post-Constitution laws that 
infringe fundamental fights — Section 4 
of Amendment Act 1948 which adds Sec- 
tion 10-E eannot make S. 7 (2) valid — 
(X-Ref:— Constitutioni of India, Art, 14). 
AIR 1959 SC 648 & AR 1971 Delhi 1 
(FB), Followed). : (Para 3) 
Cases’ Referred : Chronological Paras 
AIR 1971 Delhi 1 = ee (1970) 2 

Pel 545 (FB), P. L. Mehra v. 


R. Khanna 3 
AIR 1988 Gal 1 = 71 Cal WN 719 


(SB), Standard Literature Co. 

Ltd. v. Union of India 2 
AIR 1968 Cal 560 = 72 Cal WN 

787 (SB). Rajendra mean Singh 

v. Union of India R 


AIR 1967 SC 1581 =. 1967-3 SCR . 


399, Northern India Caterers 
Pvt. Ltd. v. State of Punjab - 2,3 
AIR 1959 SC 648 = (1959) Supp (2) 
: Tk 8, Deepchand v. State of B 


ORDER :— In this application under 
Article 226 of the Constitution the peti- 
tioner challenges the notice. dated 2nd 
December. 1968, issued by the Estate 
Officer under the provisions of Public 
Premises (Eviction of Unauthorised Oc- 
cupants) Act, 1958. The petitioner was 
for a long time a tenant in respect of 
a building known and numbered as 
premises Nos. 9, 10, 11 and 12 of the 
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Old Court House Street, Calcutta. The 
petitioner was paying rent at a parti- 
cular rate. The Government of India 
purchased the said property on or 
about the 3ist January, 1963. By a 


notice dated 22nd July. 1963, the De- . 


puty Director of Estates and Under 
Secretary of the Government of India 
on behalf of the President of India 
terminated the tenancy in respect of 
the said premises on the expiry of the 
month of August, 1963. On the 21st 
September, 1963, the Estate Officer, 
Government of India, informed the peti- 
tioner that the petitioner was in un- 
authorised occupation of the said pre- 
mises and called upon the petitioner to 
show cause on or before the 10th. Octo- 
ber, 1963, as to why. an order of evic- 
tion should not be made against the 
petitioner. The petitioner duly - showed 
cause and after negotiations there was 
an agreement and the petitioner was 
allowed to remain in occupation till 
the end of October, 1965. The peti- 
tioner vacated the said premises on the 
29th October, 1965. On the 27th Sep- 
tember, 1965. the said Officer demand- 
ed damages from the petitioner at the 
rate of Rs. 2,626/- for the period be- 
tween the ist September, 1963 to the 
30th June, 1965 and called upon the 
petitioner to show cause why an order 
requiring the petitioner to pay the. said 
amount should not be made. By an- 
other notice dated’ the 5th October, 1966, 
the Estate Officer again demanded from 
the petitioner damages at the said rate 
for the period from the 1st July, 1965, 
to the 29th October, 1965. The peti- 
tioner duly showed cause. Then the 
Estate Officer made an order under Sec- 
tion 7 (2) of the Act. There was an 
appeal preferred and the appeal was 
heard by the Chief Judge, City Civil 
Court, Calcutta and by an order dated 
the 6th March, 1968, the learned Chief 
Judge, City Civil Court, Calcutta, set 
aside the order of assessment of damages 


' under Section 7 (2) of the Act and re- 


manded the case: back to the Estate 
Officer for passing a fresh order after 
taking evidence of both sides. By a 
notice dated 2nd December, 1968, the 
Estate Officer issued another notice 
under Section 7 (2) of the Act and the 
respondents considered that the damages 
amounting to Rs. 53,925 were due for 
the period between the Ist September, 
1963 to the 29th October, 1965 and the 
petitioner-Company was asked to show 
cause on or before the 18th December, 
1968. It is the propriety of the last 
mentioned order that is under challenge 
in this application under Art. 226 of the 
Constitution. 


2. In the case of Standard Litera- 
ture Co. Ltd, v. Union of India, 71 Cal 
WN 719 = (AIR 1968 Cal 1) the Spe 


ee 
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cial Bench of this Court upheld the 
said Act. In the said case however the 
controversy was not raised in the pre« 
sent form. In the case of Rejendra 
Prasad Singh v. Union of India, 72 Cal 
WN 787 = (AIR 1968 Cal 560) the Spe- 
cial. Bench of this Court following the 
decision of the Supreme Court in the 
. case of Northern India Caterers Pvt. 
Ltd. v. State of Punjab, AIR 1967 SC 
1581, held that Section 5 of the Pub- 
lic Premises (Eviction of Unauthorised 
Occupants) Act, 1958, was violative of 
Art. 14 of the Constitution and, there- 
fore, void. Sections 5 and 7 of the Act 
provide inter alia as follows: 


“5, Eviction of unauthorised ` occu= 


(1) If, after considering the cause, 
if any, shown by any person in pursu- 
ance of a notice under Sec. 4 and any 
evidence he may produce in support of 
the same and. after giving him a rea- 
sonable opportunity of being heard, the 
estate officer is satisfied that the public 
premises are in unauthorised occupa- 
tion, the estate officer may, on a date 
to be fixed for the purpose, make an 
order of eviction. for reasons to be re- 
corded therein, directing that the pub- 
lic premises shall be vacated by all 
persons who may be in occupation there- 
of or any part thereof, and cause a 
copy of the order to be affixed on the 
outer door or some other conspicuous 
part of the public premises. 

(2) If. any person refuses or fails to 


pants 


comply with the order of eviction with- 


in forty-five days of the date of its publi- 
cation under sub-section (1), the estate 
officer of any other officer duly autho- 
rised by the estate officer in this be- 
half may evict that person. from, and 
take possession of, the public premises 
and may, for that purpose, use such 
force as may be necessary: . 

Provided that in the case of any 
such person who is not a. Government 
employee and who has been in continu- 
ous occupation of the public premises 
for a period exceeding three years im- 
mediately preceding the date of the 
publication of the order of eviction. the 
estate officer shall not, If any applica- 
tion is made to him in this behalf, evict 
such person from the public premises 
within ninety days of such publication. 

7. Power to recover rent or damages 
in respect of public premises as arrears 
of land-revenue. 

(1) Where any person Is in arrears 
of rent payable in respect of any pub- 
He premises, the estate officer may, by 
order, require that person to pay the 
same within such time and in such 
instalments ag may be specified in the 
order, 7 

(2) Where any person is, or has af 
any time been, in unauthorised occupa~ 
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tion of any public premises. the estate 
officer may, having regard to such 
principles of assessment of damages as 
may be prescribed, assess the damages 
on account of the use and occupation 
of. such premises and may, by order, 
require that person to pay the damages 
within such time and in such instal- 
ments as may be specified in the order: 


Provided that no such order shall 
be made until after issue of a notice 
jn writing to the person calling upon 
him to show cause within such time as 
may be specified in the notice why 
such order should not be made, and un- 
til his objections, if any, and any evi- 
dence he may produce in support of the 
same. have been considered by the 
estate officer. 

(3) If any person refuses or fails 
to pay the arrears of rent or any instal- 
ment thereof payable under  sub-sec- 
tion (1) or the damages or any instal- 
ment thereof -payable under sub-section 
(2) within the time ed in the 
order relating thereto, the estate off- 
cer may issue a certificate for the 
amount due to the Collector who shall 
proceed to recover the same as an ar- 
rear of land revenue.” 
of Un- 
authorised Occupants) Amendment Act, 
1968 ‘was passed by the Parliament on 
16th August, 1968 and the relevant am- 
endment with which we are concern- 
ed provides as follows: 

“4. Insertion of new Section 10-E 
— After Section 10-D of the principal 
Act, the following section shall be in- 


namely :— 
- 10-E. Bar of Jurisdiction —- No 
Civil Court shall have jurisdiction 
to entertain any suit or proceed- 


ing in respect of the eviction of any 
person who is in -unauthorised . occupa- 
tion of any public premises or the re- 
covery of the arrears of rent payable 
under sub-section (1) of Section 7 or 
the damages payable under sub-section 


(27 of that rie or costs awarded to 


the Central Government under sub-sec- 
tion (4-A) of Section 9 or any portion 
of such rent, damages or costs.” 

: 3. The main question that was 
canvassed in this application is, whe- 
ther the proposed action under Sec- 
tion 7 (2) of the aforesaid Act mention- 
ed in the. petition is permissible in 
law. It was urged that Section 7 could 
not stand independently of Section 5 of 
the said. Act. Unless it was determin- 
ed that a person was in unauthorised 
occupation, there could not be any 
scope of determination of damages by 
a person in unauthorised occupation, it 
was submitted. Therefore, it was sub- 
mitted that Section 7 could not have 
any independent existence apart from 
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Section 5. It was also urged that Sec- 
tion 7 also suffered from the same in- 
firmity as mentioned in Section 5 of 
the Act inasmuch as. wide discretion 
had been given to the Estate Officer 
without laying down any guiding prin- 
ciple to determine whether to go to 
Civil Court or to take steps under pro- 
visions of the Act. Therefore, it was 
urged that on the parity of reasoning 
given in the Supreme Court in the case 
of AIR 1967 SC 1581 Section 7 (2) 
of the Act was also void. It was sub- 
mitted that Section 7 (2) of the Act was 
void because it violated the provisions 
of Article 14 of the Constitution and 
it could not be amended by the provi- 
sions of the Amendment Act, 1968; the 
only way was to repeal the Act and 
enact a new legislation removing the 
infirmity. This point has been ex- 
haustively considered by the Full Bench 
of the Delhi High Court in the case of 


P. L. Mehra v. D.'R. Khanna, AIR 
1971 Delhi 1 (FB). Caan man of 
the learned Judges of the Delhi High 


Court consisting of Hardayal ey and 
Parkash Narain, JJ. came to the con- 
clusion that the statute which was void 
within the m of Article 13 (2) of 


the Constitution -was non-existent for. 


all purposes including repeal, amend- 
ment or enforceability. They further 
came to the conclusion that the whole 
of the Public Premises (Eviction of Un- 
authorised Occupants) Act, 1958, was 
void as it enabled the Government to 
discriminate between the occupants of 
Public Premises arbitrarily by adopt- 
ing the 

to the 


benefit of the regular civil suits. As the 
Act was merely amended in 1968 by 
the insertion of an additional section, 
namely, Section 10-E. the amendment 
was ineffective and the Act remained 
void. In my opinion Section 7 of the 
sgaid Act suffers from the same 

mity as Section 5. ' Section 7 (2) is, 
therefore, liable to be struck down, 
The fact that Section 7 (2) was not 
struck down prior to the passing of the 
amendment by the Amendment Act, 
1968, makes no difference because if an 
Act is void it is void irrespective of 
the fact whether it has been so de- 
clared by the Court. In that view of 
the matter on the Same reasons men- 
tioned by the Supreme Court in the 
case of AIR 1967 SC 1581, I am of the 
opinion that Sectlon 7 (2) before the 
Amendment Act. 1968, was void. I am 
of the opinion that the Parliament was 
Incompetent to enact the said Section 7 
(2) of the Act in violation of Article 
14 of the Constitution because of Arti- 
cle 13 (2) of the Constitution. Section 7 
. (2) of the Act was a nullity ab initio. 
The doctrine of eclipse has no applica= 
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tion to post-Constitution laws infring- 
ing the Fundamental Rights as they 
would be void ab initio to the extent of 
their contravention of the damen- 
tal this reliance may be 
observations of the 
in the case of Deep- 
chand v, State of U. P., AIR 1959 SC 
648. Therefore the said void section 
cannot be made valid by amendment. 
Therefore Section 4 of the Amendment 
Act of 1968 cannot make Section 7 
a of the principal Act vald. In 

far as the majority of the learn- 
a Judges of the Delhi High Court ex- 
pressed the aforesaid opinion in the 
aforesaid decision, I am in respectful 
agreement with the decision of the 
Majority of the learned Judges of that 
High Court. It is not necessary for me 
to decide whether the whole Act was 
void or not. In the aforesaid view of 
the matter I, therefore, hold that 
the Section 7 (2) of the Act was void 
and could not be amended in the man- 
ner purported to be done by the Pub- 
lic Premises (Eviction of Unauthorised 
Occupants) Amendment Act, 1968, There- 
fore, the action proposed to be taken 
under Section 7 (2) of the Act by the 
order of 2nd December, 1968, is not 
permissible. In the aforesaid view of 
the matter it is not necessary for me 
to decide other points urged im this 
application. 


4. In the premises, this applica- 
Hon must succeed. The respondents are 
directed not to give effect to the said 
notice dated the 2nd December 1968, 

mentioned in the petition and not to 
pros ‘further in pursuance _ thereof. 

t a Writ in the nature of Mandamus 
issue accordingly. The Rule is made 
absolute to the extent indicated above. 
There will be no order as to costs. 
There will be a stay of operation of 
this order for. 12 weeks. During the 
period of stay interim order will also 


continue. : 
Application allowed, 
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AJAY KUMAR BASU AND 
. BOROOAH, JJ. 
N. Chakraborty, Petitioner v. 
Bimlendu Mazumdar, Opposite Party. 
Criminal Misc. Case No. 215 of 1970, 
D/- 7-5-1971. 
Contempt of Courts Act (1952), Sec- 
tion 1 — Contempt — What amounts to. 


A defamatory attack on a Judge 
unless it is also calculated to interfere 
with the due course of justice or pro- 
per per administration of law by such court 
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TE not be treated as contempt of 
Thus the test in each case 


A be whether the impugned publi- 
cation is a mere defamatory, attack on 
the judge or whether it is calculated 
to interfere with the due course of jus- 
tice or the proper administration of law 
by his court. AIR 1950 All 549 and 
AIR 1954 SC 10 and AIR 1953 SC 185, 
Followed. (Paras 7, 10) 


Where a Court Inspector used ` the 
word ‘vindictive’ against the Magistrate 
in open Court with regard to the 
Magistrate’s order for not sending a 
copy which was more in the nature of 
an executive order, the use of that word 
could not be said to have constituted 
contempt of Court. (Para .8) 
Cases Referred: Chronological Paras 


AIR 1971 SC 221 = 1971 Cri LJ 
268, Perspective Publications (P) 
Ltd. v. State of Maharashtra 

ATR 1957 All 37 = 1956 Cri LJ 18, 
.Rejendra Kumar Garg v. Shafiq 
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S. C. Ray Choudhury rt 
AIR 1950 An 549 = 51 51 Cri LJ 1500,. i 
Rex v. C. B. S. Nayyar ` 7 


S. i Banerjee, for Petitioners 
K. B. Roy, and Amaresh Ch, Bhattachar~ 
flee, for Opposite Party. 


__ AJAY K., BASU, J.:— This is a 
Rule issued by our learned brothers 
R. N. Dutt and K. K. Mitra, JJ. under 
Contempt of Court's Act against the 
opposite party B, Mazumdar alia Baima~- 
lendu Majumdar, M. A, B. 
Inspector, Barrackpore, for contempt of 
Shri Sailendra Nath Chakraborty, Magis- 
trate, 1st Class, Barrackpore, as reported 
to this Hon’ble Court. 

2. Pursuant to the direction of 
fhis court the alleged contemnor B. 
Majumdar appeared in person before us 
and showed cause through his Advocate 
Sri. K. B. Roy. 

3. The short facts leading to the 
Rule are as follows: 

_. The said Magistrate Sailendra Nath 
Chakraborty insisted that Court Inspec- 
tors: must use. cartridge or . conquest 

pers in’ their petitiong intended to 
be filed before the said court. But as 
the police fund did not permit 
expenditure the Court Inspectors 
not use such papers in their petitions 
before the said court and for that the 
Court Inspector alleged to have incur~ 
fed the displeasure of the said Magis- 
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trate. This will be evident from An- 
nexures C and D. The learned Magis- 
trate has taken strong exceptions to the 
two communications one dt. 1-4-1970. 
(Annexure A) and another dated 6-7-1970 
(Annexure B) sent by the alleged con- 
temnor both to the District Magistrate, 
24-Parganas, with copies to the S. D. M., 
the S. P. and the A. S. P, 

4. Now in this first letter dated 
1-4-1970 the real point for consideration 
is whether the following sentences con- 
stitute contempt of court. The rele 
vant sentences run as follows: 


“Shri Chakraborty, Magistrate, ‘Ist 
Class, Barrackpore is not of judicious 
temparament and at the same time very 
much whimsical. That his behaviour is 
rude and rough and this will be sup- 
ported by each and every Bs of 
the Barrackpore Bar and also by each 
and every employee in S. D. M’s office 
who frequently come in contact with 

ae That Shri Chakraborty 
has recently passed an order that all 
petitions and hajiras of witnesses as 
filed in this court in ee with the 
police case must be filed in 
or conquest papers ... s. s 
ing a note Ae notice is taken of the 
petition as it is not in 
conquest pang PEPE 
ing that S hri Chakraborty has been ac- 
cepting petitions in excise cases from 
the excise prosecutors in quarter size 
Foolscape papers which are neither 
cartridge nor conquest papers ... 
he is unfavourably disposed towards. the 
police who are being unreasonably dis- 
criminated against by the learned Magis- 
trate ... ... see o.. this attitude of Shri 
Chakraborty towards the. Police cases 


-is really unhappy and something may 


kindly be done immediately „to remedy 
the existing state of affairs. 
Thereafter on the 6th of July, 1970 an 


. incident happened in court between the 


said Magistrate and the Court Inspec- 
tor and the Court Inspector wrote a 
letter to the District Magistrate on the 
gaid date recording the entire incident 


and sent copies to S. D. M. and S. P. 
(Exhibit B). In that letter he Inter 
alia wrote: 


Ses esti +e «. Whereupon I said 

will it be possible for 
; it his explanation unless 
he gets a copy? Your honour should 
not act in a vindictive manner”. As 
soon as I said this Shri Chakraborty be- 
çame exceedingly excited and flared up 
and asked his Bench Clerk-to go to the 
door (there is only one door for en- 
trance and exit for the room) and shut 
the same. Seeing that Shri Chakra- 
borty had lost his temper and was out 
to humiliate me in the presence of the 
Lawyers and litigant I left the Court | 
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des ase vee eee The learned Magistrate 
had been acting with a bias against the 
prosecution. It will be very difficult 
for my Court Inspectors to conduct 
eases in his court if the learned Magis- 
trate behaves or irather misbehaves 
with the police officers in the way des- 
cribed above, The | learned Magistrate 
is ill-tempered, suffers frorh an extra- 
ordinary sense of ‘Superiority Complex’ 
and hardly- loses an opportunity of 
insulting the police and putting them 
in trouble.” 


The incident happened on the 6th July, 
1970, and was duly recorded by the 
Court Inspector contemporaneously by 
his letter of the same date, but on the 
13th July, 1970 the said Magistrate 
writes in the order sheet:— 


“I had occasion | to go through the 
capy sent to S. D., O. Barrackpore by 
the Court Inspector, Barrackpore of 
the communication : addressed by him 
to the District Magistrate 24-Parganas, 
through the additional S. P. Barrackpore 
and the S. P., 24-Parganas. The com- 
cunication is highly, disparaging and it 
contains contemptuous ‘remarks and 
comments on my work as a Judge, and 
also on my temperament, ‘Each and 
every allegation made regarding my 
judicial conduct and temperament is 
false. The communication also contains 
a false’ and distorted version of certain 
incidents taking place in my court on 
6-7-1970. I think it would be just and 
proper to place the matter before the 
Hon’ble High Court for favour of con- 
sidering if appropriate proceedings under 
the Contempt of Courts Act should be 
drawn up against the author of the 
communication; and it appears that 
the conduct of the 'O. C., Titagarh may 
incidentally come up for review by 
their Lordships: and in this circumst- 
ance I do not want to proceed any 
further against the, O. C. for repeated 
non-compliance with my orders. . 


I would like to note here that the 
Court Inspector actually uttered words 
for more contemptuous than he profes- 
ses to have done in the communication. 
I may quote them verbatim. ‘You are 
acting vindictively. Why should a 
Court be so mean? 


For the ends of justice and for the 
vindication of the dignity of the court, 
I told the Court pector immediately 
after he had used the invectives against 
me, that I would proceed against. him 
under Section 480,' Criminal P. C. and 
I at once asked him nvt to leave the 
Court room, but he hurriedly left. I did 
not like to proceed with the matter 
any further after recording the events 
in the order sheet, nor did I think it 
expedient to file a formal complaint be- 
fore some other Magistrate which would 
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entail a complicated and protracted pro= 
ceeding.” (Annexure H) 

5. On 4th September, 1970 the 
said Magistrate Shri S. N., Chakraborty 
wrote a letter to the Registrar of this 
Court praying for drawing up con- 
tempt proceeding against Shri B. Majum- 
der, Court Inspector. Barrackpore. At 
first the court directed the Sessions 
Judge, 24 Parganas to look- into the 
same and settle the matter amicably if 
possible and report to this Court. Buf 
as the officer was on leave and then 
transferred nothing was done and there 
after the rule was issued, 

6. Mr. K. B. Roy, the learned 
Advocate appearing for the alleged con= 
temner, submitted that his client did 
not commit any Contempt of Court buf 
in case this court holds that he had 
committed any contempt of court his 
client will tender his unqualified apo- 
logy and drew Courts attention to 
paragraph 3 of his affidavit which says, 

“At the outset I beg to state tha 
I have the highest regard for this 
Hon’ble court and also judiciary as a 


‘whole and that I have no desire of” 


intention knowingly oor. otherwise to 
violate and/or flout the dignity of the 
judiciary any way. I tender my 
unqualified apology for any expression 
used, conduct expressed, actions done 
by me in connection with the matters 
referred to by Shri S. N. Chakraborty, 
Magistrate 1st Class, Barrackpore and. 
I crave pardon and put myself at tha 
mercy’ of the court.” 

It may be that the Court Inspector was 
exasperated and so wrote those two im-- 
pugned letters. None of those two 
letters no doubt leaves a bad taste in 
the mouth and seem to be improper 
and indecent specially the two phrases 
‘bias against -prosecution’ and ‘vindic- 
tive manner’ used against the learned 
Magistrate are really very unfortunate, 
But the question is considering all the 
facts and circumstances of the case can 
the two communications be regarded as 
‘Contempt of Court’. 

7. - The contempt of court has 
been judicially determined by various 
judgments of the Supreme Court and 
the High Courts. The main criterion of 
contempt is interference or likelihood of 
interference with the course of justice. 
Fair and reasonable criticism of the 
conduct are character of the Judges in 
relation to the, judicial duties does nof 
amount to a contempt. Bona fide com~ 
plaints. against judicial officers addres« 
sed- to authorities to seek redress fog 
some grievances and not intended to 
exert pressure upon them in the exer 
cise of judicial functions or to ’ 
their authority as Judges by villfying 
them cannot be treated as Contempts 

: Nayyar., AIR 1950 
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All 549). It has also been held by the 
Supreme Court that a defamatory at- 
tack on a Judge unless it is also’ cal- 


culated to interfere with the due course 
of justice or proper administration of 
law by such court will not be treated 
as contempt of court. (Brahma Prakash 
Sharma v. State of Uttar Pradesh, - AIR 
1954 SC 10). Criticism of Judges in 
relation to something done by them 
which has absolutely no relevance to 
their position as Judges or criticism of 
the executive acts of a judicial officer 
where he possesses both executive and 
judicial functions does not amount to 
contempt. (AIR 1950 All 549). 


8. Now these comments of the 
Court Inspector in his communications 
to the District Magistrate do not, in our 
view, In any way appear really or sub- 
stantially to interfere with the course 
of justice. True the word ‘vindictive’ 
used against the Magistrate in open 
Court is certainly not proper but had 
it been used to scandalise the judge in 
his judicial works this might amount 
to contempt of court. But in the pre- 
sent case those words which were used 
because of the learned Magistrate’s 
order for not sending a copy, is more 
an executive order rather than a judi- 
cial order, ; 


9. This Court should not exer- 
cise its jurisdiction of contempt upon a 
mere question of propriety as it 
been held in several decisions that in 
order to justify the exercise of the 
furisdiction in contempt the interfer- 
ence with the due course must be a 
substantial interference (Rajendra Kumar 
Garg v. Shafiq Ahmed Azad, AIR 1957 
In Rizwan-ul-Hasan 
vy. State of Uttar Pradesh, AIR 1953 
SC 185 at page 187 it was held 


“the jurisdiction in entant is not 
fo be invoked unless there is real pre~- 
judice which can be regarded as a sub- 
stantial interference with the due course 
of justice and that purpose of the 
court’s action is a practical purpose and 
it is reasonably clear on the authori- 
ties that the Court will not exercise its 


‘Jurisdiction upon a mere question of 


propriety.” 


Utterance in the open court of offensive 
words against the Magistrate as we have 
stated earlier may amount to contempt 
in different context but a court i 

not exercise its extraordinary power of 
contempt in light occasions where the 
ends of justice do not require its use. 


10. Mr. Roy appearing for the 
alleged contemner drew our attention 
to a recent Supreme Court judgment 
reported in Perspective Publications Pvt. 
Ltd. v. State of Maharashtra, AIR 1971 
SC 221 where it is said: ; 


‘Mihir Kumar v. State 
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“It Is open to any one to express 
fair, reasonable and. legitimate criticism 
of any act or conduct of a Judge in 
his judicial capacity or even to make 
a proper and fair comment on any deci- 
sion given by him because justice is 
not a cloistered virtue and she must be 
allowed to suffer the scrutiny and res- 
pectful, even though out-spoken, com- 
ments of ordinary men.” 


The test in each case would be whether 
the impugned publication ig a mere de- 
famatory attack on the judge or whe- 
ther it is calculated to interfere with 
the due course of justice or the proper 
administration of law by his court. It 
is only in the latter case that it will 
be punishable as contempt. It is one 
thing to use Improper words and an- 
other to commit contempt of court. 


11. We have given this matter 
our anxious. consideration. Considering 
the entire case, Annexure A to I, and 
the circumstances and from the argu- 
ments advanced by the learned Advo- 
cates we are convinced that Sri Majum-~ 
der is not guilty of contempt of court - 
as we cannot hold that the 
communications by. the 
pector are calculated to interfere 
with the due course of justice or the 
proper a tion of law by the 
Court which would amount to con- 
tempt of court or tend directly to 
interfere with the course of justice 
(Re: S. C. Roy Choudhury, 56 Cal WN 
51 = (AIR 1952 Cal 258) (SB). 

12. Mr. Banerjee, the 
D. L. R.. appearing for the State 
left this matter entirely to us. © 


13. Before we part with this we 
should observe that it would have been 
better if the Court Inspector had couch- 
ed the communications in more tempa- 


Tate language. 
14 We, therefore, discharge the 


e | 
BOROOAH, J.:— 15. I agree. 
Rule discharged. 


learned 
has 
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ing title of persons who are not even par- 

ties in the proceedings cannot be decided 

in a writ petition, (Case law discussed). 
(Paras 9 and 22) 

Cases - Referred: Chronological Paras 
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717, Serajuddin and Co. v. Michael 
Golodetz 8. 

AIR 1959 SC 725 = (1959) Supp 
(2) SCR 816, Kayalappara Kotta- f 
rathil Kochunni v. State of Madras 21 


Noni Coomar Chakraborty, Ganendra 
Narayan Roy and: Samaresh Chandra 
Nandi, for au ena A, K. Jana with 
Moni Bhusan Sarkar, for Respondents. 


S. K. CHAKRAVARTI, J.:— This 
appeal is at the instance of the petitioners 
in an application under Art. 226 of the 
Constitution against an order passed b 
our learned brother A. K. Sen, f by whic! 
he had dismissed the application on the 
ground that the “petitioners have no locus 
standi to maintain this application disput- 
ing the validity or otherwise of the pur- 
pored ace of the aforesaid R. S. 
lot No, 212.” 

2. The facts 


17. 


18 


giving rise to 
this appeal are as follows: Certain 
plots means R S. Plot No. 212 
were notifi for oe for 
reclamation of the ; Salt e Area and 
the notification was published on the 14th 
of February, 1956. ie declaration under 
Section 6 was made on the 22nd of May. 
1968. The present ‘appellants challenged 
the proceedings on the ground that gi 
were entitled to get notice thereof, an 
that the same was mala fide and was not 
for any public purpose etc. That was re- 
gistered as C.R. 7182(w) of 1968. In that 
proceeding the R.S. Plot No. 212 was left 
That rule was made absolute on 

pry: 1969. On the 15th of Oc- 
tober 1969 on the self same grounds the 
petitioners challenged the a in 
respect of- R. S. Plot No, 212 egin 
_ inter alia that through inadvertence it was 
not included in the earlier application. 
They claimed that this plot was actually 
a fishery and formed a and parcel 
of their fisheries known as Nalban fisheries, 
there being no demarcating line between 
this plot and other plots, and that they 
had Been in occupation of this plot as a 
fishery since more than 100 years. They 
had also made out an alternative case to 
the effect that they had taken settlement 
of the fishery right on this plot in the 


Mihir Kumar v. State (S. K, Chakravart! J.) 
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benam of Sambhu Nath Chakrabo wha 


o en settlement in the 
of some parsans known as Pradhans. ‘Tha 
State of West Bengal contested this appli- 


cation and raised a preliminary objection 
to the effect,—we quote the exact words 
of the learned Trial Judge—that this R.S, 
Plot No. 212 


“is not the property belonging to the 
petitioners and as the petitioners cannot 
claim any right, title or interest therein 
they have no locus standi to maintain this 
application. According to. the respondents 

said land belonged to some other per 
son who has not only submitted to the 
acquisition but also taken a compensation 
therefor. Thus a dispute as to title hav- 
ing been raised an opportunity was given 
to the petitioner to substantiate his locus 
standi to maintain this application by show- 
ing that he has got any right, title or 
interest in the aforesaid plot. Mr. Chakra- 
borty for the petitioner took time to file 
an additional affidavit to substantiate his 
points and a supplementary affidavit has 
since filed. 

8. The learned fudge discussed 
the questions involved and came to the 
opinion that it was “really difficult to de- 
cide such a disputed issue as to title on 
such materials alone and in a proceeding 
like the. present one wherein even the 
alleged benamdars are not parties.” Ha 
also came to the conclusion that the peti- 
tioners have no locus standi and dismissed 
the case. Hence this appeal. 


4. Mr. Nani Coomar neak 
learned counsel penik for the _ appel- 
lants has very strenuously contended at 
the learned Judge was in error in the view 
he had taken and that there are no com- 
plicated questions of title involved in this 
proceeding and that he could easily decide 
the same. Mr. Chakraborty has relied on 
two decisions of the Supreme Court in 

is connection. Gunwant Kaur v. Bhatinda 
Municipality, AIR 1970 SC 802 and the 
other is an unreported decision in Om Pra- 
kash v. State of Haryana, (Civil Appeal 
No. 2542 of 1969, D/- 16-38-1970 (SQ), 


5. In both the cases referred to 
above the applications were dismissed in 
limine without any notice havin been - 
issued even on the other 
particular case notice had been issued on 
the other side. They had filed an affida- 
vit and the learned Judge had even grant- 
ed an opportunity to the petitioners to file 
supplementary davit. ig fact alone 
would distinguish the instant proceedi 
from the decisions referred to and reli 
on by Mr. Chakraborty. 

6. What is more, even if we apply 
the principles enunciated in these two de- 
cisions to the facts of the instant proceed- 
ing, we do not think that the case would 
improve, so far as the appellants are con- 
cerned. In Gunwant’s case, AIR 1970 SC 
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pa the Supreme Court observed as fol- 


“Tho High Court observed that they 
will not determine disputed „question of 
fact in a writ petition. But what facts 
were in ute and ‘what were admitted 
could only be determined after an affida- 
vit-in-reply was filed the State. 
High Court, however, roceeded to 
miss the petition in Ee 
Court is not deprived of i 
to entertain a petition 
merely because in ering’ the peti- 
tioner’s right to relief questions of fact may 


fall to be determin In a petition under 
Art. 226 the High Court has jurisdiction 
to try issues both of fact and law. Exer- 


cise of jurisdiction dis, it is true, discretion- 
ary, but the discretion must be exercised 
on sound judicial ciples. When the 
petition raises questions of fact of a com 
plex nature, ich may for their determi- 
nation i. equis oral. evidence to be taken, 
and t account the High Court is 
of the view that the dispute may not ap- 
pro riately be tried in a writ petition, the 

ioh Court may decline to try a petition. 
Rejection of a petition in limine will nor- 
mally be justified, where the High Court 
is of the view that the petition is frivolous 
or pee of the nature of the claim 


made, dispute sought i bss agitated, or 
that the penon oe against th e party against 
whom re claimed is not maintainable 


or that the dispute raised thereby is such 
that it would be mappropriate’ to try it in 
i writ jurisdiction, or for analogous rea- 


p Ro Om Prakasb’s (Civil 
2542 of 1969, D {6-8-1970 
x )) he. “Court observed as follows: 


“The two judgments referred to by the 
High Court proceeded on the und ant 
High Court would not in deciding 

Te for a writ under Art. 228 of the 
Constitution enter upon uted questions 
of fact. But whether in the present case 
there are disputed questions of fact of 
such complexity as would render it inap- 
propriate to try in hearing a writ petition 
is a matter which has never been decided. 
There is no rule that the High Court will 
not try issues of fact in a writ petition. In 
each case the Court has to consider whe- 
ther the party seeking relief has an alter- 
native porisdy which is ris. equally efficacious 
by a suit, whether refusal to grant relief 
in a writ Eer may amount to denying 
the claim is based substan- 

y upon consideration of evidence oral 
and documentary of a complicated nature 
and whether the case is otherwise ft for 
trial in exercise of the jurisdiction to issue 
high prerogative writs.” i 


8. In the instant proceeding the 
learned. Judge had eg to a number 
of facts for the purpose of finding out that 


justified by the records, or 


Mihir Kumar v. State (S. K. Chakravarti Į.) [Prs. 6-9] Cal. 857 


the disputed questions of fact were of 
such complexities as it would not be con- 
venient to try in a-writ petition. This 
conclusion he arrived at after consid 

the affidavits which had been filed by bo 

the parties. In Sarajuddin and Co. v. 
Michael Golodetz, AIR 1960 Cal 46 this 
Court has. observed with regard to the 
discretion used by the Judge. 


“That it should not be lightly inter 
fered with is well established on the autho- 
rities, but we do not think that law does, 
in any way, fetter the power of the appel- 
late Court to interfere in a proper case. 
Where the discretion has been exercised on 
a consideration of i 
and Porcuna a ia acordant K 
sound ju principles and no n ce 
has ` done, or is likely to result from 
the trial Court's order, no question of 
interference arises even if the appellate 
Court does not a with the trial Court’s 
discretion or conclusion 


on the point and might have decided diffe- 
rently if the origi discretion had lain 
with it. In other words, in .such circum- 


stances, the appellate Court would not 
have been entitled to substitute for the 
ial Court’s exercise of discretion in the 
matter its own exercise of the same. Where, 
however, the Court has not consider- 
ed all the relevant materials or has pro- 
on assumptions, not borne out or 
applied 
wrong legal principles "leading to an wu- 
just order, it A not only the right—and in 
the powers of the appellate Court,—but 
clearly also its duty to interfere with the 
same pie set matters right by undoing re 
mischief and injustice, occasioned by 
trial Court’s order.” 


9. Here, we have been led throu 

the affidavits in question and also e 
acg pe by the learned Judge and we 

onimo a the discretion which 
he has used is the one. There can 
be no doubt. of the act that the appel- 
lants must prove that they have got an 
interest in the sub-soil of the R. S. Plot 
No. 212 or at least in the watery portion 
thereof. So far as the sub-soil is concern- 
ed, their case is that they have been in 
possession of the same for more than 100 
years. record of rights, however, is 
against them and shows some Mallicks are 
in possession of it and the right to catch 
fish was rded in the name of one 
Jew Pradhan from the year 1857 B.S. to 
1366 B.S. The Mallicks also claimed com- 
pensation as the owners of the lands and 
that compensation had also been paid to 
them on the lith of July, 1969, long be- 
fore the instant application had been filed. 
The Mallicks oS eat parties als this 


proceeding. the circumstances, the 
coupicetee oe of title in the plot 
cannot pe meee: decided in this 
proceeding. S the watery portion 
concerned, Taia petitioners contended 
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that it formed a part and parcel of their 
Nalban fishery. The State has sworn - af- 
davit to show that it is not correct and 


that there was always'a boundary between 
the petitioners’ Nalban fish ane the 
e origi- 


watery portion of this: land. 
nal pl 


It is only by a 
Pradhan had . expired, Jew’s sons had en 
lease of the fisheries Saal the Mullicks on 
the 2nd December, 1959 and had also exe- 
cuted a deed of nadabi in favour of Dr. 
Chakraborty who is alleged therein to have 
taken bandobast of the jalkar in the name 
of Jew’s sons, and that Dr. Chakraborty 
was also the benamdar of the petitioners, 
and in affidavit had 'admitted that. 
very fact that Jews name was recorded as 
having the right of fishing over this plot 
from 1857 to 1866 B.S, would negative 
the petitioners’ contention that they had 
been in possession of this fishery for more 
than 100 years. There is no davit from 
Jew to show that he Had given the pos- 
session on the expiry 'of the period of his 
the, petitioners’ case de- 
: benami SE is, on the 
very e of it, very iim e 

not be understood i 


cause a person says 
dar of another, would: not show that it is 
benami. The question of benami is al- 
ways a mixed question of law and fact and 
should not be decided in’ the circumstances 
of this case in a writ petition. It should 
also pe noted n nu nnection ar u a 
supplementary vit in paragra 

- the petitioners have definitely 
case that i 


“the said Jew Prodhan became a direct 
lessee under the State of West Ben in 
accordance with the provisions of Section 
6 (2) proviso of the Estates Acquisition 
Act. I submit that the said Giri Mohan 
Mallick and/or -his' successor-in-int 
namely, the said Sambhu Nath Mallick an 
others not having possessed the said Plot 
No, 212 on the date, of vesting; but the 
said Jew Prodhan having possessed the said 
“T Fishery” on the date of vestin 
under a Jalkar lease for a period from 135 
to 1866 B.S. the said Giri Mohan Melik 

a 


out a 


paragraph is inconsistent with the main 
case made out the petitioners. If the 
interest of the Mallicks vested during 


game again to the sons Jew 


through 
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whom the petitioners claim. It is obvious 
therefore 


resence of the 
Jiut, his son and Dr. Chakraborty, 
cannot appropriately be decided in a writ; 
petition. 


10. In the _ circumstances, we 
agree with the learned Judge in the view 
that he had taken and dismiss the appeal. 


The interim injunction is vacated. 

Il. There will be no order as to 
costs in this appeal, 

SALIL KUMAR DATTA, J.:— 12% 


I agree that the appeal should be dismis- 
sed as proposed and I would like to say 
my reasons in support. i 


13. This is an appeal by the pet- 
tioners against the order ed by A K. 
Sen, J. on March 5, 1970, dismissing the 


application of the appellants under Article 
226 (1) of the Constitution. The prelimi- 
nary ern on which application was dis- 
missed. was that the petitioners had no 
locus standi to move the application. 

14, The facts as borne out by the’ 
petition and supplemen vits , ag 

by documents prod: at the hearing 
are as follows: 


(a) The petitioners and their co-shar- 
ers had been the owners in possesison over 


‘a century of two fisheries known as Nalban 


Fishery and Bherry No, 4 in village Dhapa 
Manpur comprising one common sheet of 
water over various plots including plot No. 
212. The petitioners in or about August, 
1968, came to know from newspapers 
about the land acquision proceedin for. 

piston Ai the = ka the said fsheries 
an ey eng e acquisition pro- 
ceedings on various ds, by fling peti- 
tion under Article 86 (1) of the Gonsti- 
tution pat rise to il Rule No. 7182 
mack pres ee on 

e y other persons respect o 
fisheries were issued by this Court and by 
its judgment made in all the rules it was 
held that the acquisition proceedings were 
not in accordance with the provisions of 
the Land Acquisition Act, 18 
cordingly a writ of mandamus was issued 
restrainin West Bengal from 

ition. 


tioners contended that R.S. 


the said plot was not mentioned in the pe- 
tition of Civil Rule No. 7182(W) of 1968. 
Taking advantage of the omission, the 
State Government had been taking steps 
to fill up the portion of Nalban Fish 

appertaining to the said plot with sand an 


silt of Ganges. On the d as were 
the above rules ihe petitiones by 
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filing another application under Article 
226 (1) of the Constitution challenged the 
acquisition proceedings as being void as 
it was not in accordance with law and 
prayed inter alia for a writ of mandamus 
commanding the State Government and its 
officers to. forbear from proceeding further 
with the said acquisition proceedings. 

(b) Upon the issue of rule nisi on the 
said application the State Government filed 
its affic vit-in-opposition as return to the 
said rule, contending that the petitioners 
had no locus standi to file the application, 
as the R.S. Plot No. 212, which was de- 
marcated by a bundh, did not belong to 


the petitioners. It was stated that the 
plot belonged to Giri Mohan Mallick and 


on his death his heirs Sambhunath Mallick 
and others inherited the same. The name 
of Giri Mohan Mallick appeared in the 
resent settlement record and the said heirs 
uly filed their claim under Section 9 of 
the Land Acquisition Act. An award was 
made in their favour for the acquisition of 
their interest by the State and the com- 
pensation was duly received by them, as 
it appears, on July 11, 1969, while posses- 
sion thereof was taken by the State Gov- 
ernment in due course. Other allegations 
about the alleged illegality of the Jand ac- 
quisition proceeding were denied. The 
petition accordingly, it was submitted, was 
not maintainable in law. 

(c) The petitioners filed an affidavit- 
in-reply wherein they stated that in the 
revisional record of right, the name of one 
Jeut Prodhan was recorded as Tere 
the Jalkar lease under Giri Mohan Malli 
and under the West Bengal Estates Acqui- 
sition Act, 1953, the interest of Sambhu- 
nath Mallick and others vested in the State 
of West Bengal on April 15, 1955. Jeut 
Prodhan, who held the lease from 1357 
B.S, to 1866 B.S., became, on the vesting 
of his landlords’ interest, a direct tenant 
under the Government. The Mallicks thus 
had no subsisting interest in the land for 


which they could be entitled to compen- 
sation aad possession of the plot. could 
not be taken from them as stated in the 


affidavit on behalf of the State. The peti- 
tioners reiterated their and their co-shar- 
ers’ title and possession of the said fisheries 
including the disputed plot for over a cem- 
tury. 


‘1. It appears that lementary 
affidavits were ed on behalf of the 


of the lease, the petitioners -got a 
Tense executed on December 2, 1959, by 





Mihir Kumar v. State (S. K. Datta J.) 


[Prs. 14-17] Cal. 859 


Shambhu- Nath Mallick and others, heirs 
of late Giri Mohan Mallick in the name o 
Kedar Nath Prodhan and Ram Ugra Pro- 
dhan sons of Jeut Prodhan for ten years 
from December 2, 1959 to December l 
1969. This lease was duly registered and 
was obtained by the petitioners in the 
names of the said sons of Jeut Prodhan 
j one Sambhu Nath 
Chakraborty. It is further all 


e petitioners con- 
tended that the lease was obtained b 
them by way of abundant caution, though 
they as owners been in actual posses- 
sion throughout. Though the nadabi was 
executed in the name of Sambhu Nath 
Chakraborty, he never had any interest in 
or possession of plot No. 212 nor any 
right to receive compensation for the ac- 
quisition. To complete the case of the 
petitioners, there is another supplementary 
affidavit by Sambhu Nath Chakraborty who 
stated that he was a family friend of the 
petitioners and as the petitioners did not 
want to prejudice their claim of title and 
possession of the Nalban Fishery including 
plot No. 212, ha could not themselves 
take any lease of the plot from Sambhu 
Nath Mallick and others. Accordingl: 
they had to take the leasg in benami Sa 
at their instance, Sambhu Nath Chakra- 
borty took the lease as their benamdar in 
the benami of the sons of Jeut Prodhan, 
though he had no interest and the lease 
in fact was taken by the petitioners in the 
above process. On the basis of their ori- 
ginal title and possession as also of the 
transactions evidenced by the documents 
referred to above, the petitioners claimed 
that they had title and possession in the 

ed plot which gave them the locus 
standi to move the application. 

16. The rule came up for hearing 
before A. K. Sen, J. who was of opinion, 
on the preliminary objection taken the 
State, that the petition was bound to fail, 
The State raised a dispute regarding the 
title of the petitioners to the land and in 
support of their claim the petitioners filed 
the supplementary affidavits. The Court 
was of opinion that ex facie the settlement 
record did not support the petitioners on 
their title or even on possession. er 
even on the supplementary affidavits it was 
not possible to hold that the petitioners 
had any locus standi to dispute the acqui- 
sition or to challenge the same by the pre- 
sent petition. On the above findings the 
rule was . The present appeal is 
against the said decision. 

17. Mr. Noni Coomar Chakravart, 
the learned counsel appearing for the ap- 

ellants, contended that merely because a 
act is disputed or complicated questions 
of title are involved in a petition, it will 
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not be proper exercise of furisdiction to 
’ dismiss an- application under Article 226 
D. of the Constitution on either ground. 
t is often possible to: decide questions of 
fact on affidavits a tee oad oven eee 
was not possible the ‘Court . should 
opportunity to the ies to establish aie 
case by filing aff or by issue’ of 
commission or even by setting down the 
application for trial on evidence. In sup- 
port reliance was. also | placed on decisions 
of the Supreme Court ;in AIR 1970 SC 
802 where it was laid down that it would 
proper ‘to dismiss a petition under 
merely because ono of 
fa may to be! determined in. con- 
sidering the: petitioners right to relief and 
in such petition, the High Court has’ 
diction: to try. issues bd 
In Century. Spg. 
Ulhasnagar Municipal i 
582 = (AIR 1971 SC. 1021), it was held 
that merely because a) ion of fact has 
been raised the High | 
fied in uiring 
ief by. somewhat len 


pensive process by a . Suit against a 
poi body. On.the | above authorities, 
Chakravarti contended if -the 





‘learned Judge felt any difficulty to decide 
the question of title, tho petitioners should 
have been given. further opportunity to 
gene oral and other: evidence in support 
< of their, claim’ in a il on ica ai 
prove eir locus stan dispute © 

ition. The. fndidg of the learned 
Ju Pae that the penean had no ae 

to dispute the ‘acquisition .was 

assailed ty peu i pe to the aaa 
‘on record ge grounds, - Mr. 
Chakravarti le Pe Court to set aside 
the judgment under appeal and refer back 
the matter for trial in- accordance with 


ae and established principles of proce- 
ure. 

18. Mr. Arm Kumar Janah; the 
learned counsel appearing for the State of 


West Bengal, has contended that on the 
materials on record the learned Judge e made 
no error on facts or in law in g that 
the petitioners had no locus standi to dis- 
pute the tion, as having no title or 
the ‘disputed: plot. Further 

earned Judge hag properly exercised 


his tion on consideration of all rele- 
vant materials and cumstances and 
in accordance’ with sound ~ judicial 


principles and such, discretion . 

not be interfered with by the appellate 
Court even if the appellate Court may not 
agree with the Court’s discretion or 
conclusion, as was held: in AIR 1960 Cal 
46 at p. ‘51. Further the question of in- 
vestigation of title as ‘claim the peti- 
toners would be inap ropriate. in proceed- 
ings under Article Ge the Consti- 

tution. 


19.. Ona ETTA of the res- 
pective contentions ofi the parties, it ap- 
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De io ae thar the jud ent under ap- 


peal must e petition 
in support be, Der case, have - laitied 


title on alternative which are incon- 
sistent with and even destructive of each 
other. Their claim to the lands 


principal 

of the fishery Pinolucing the disputed ‘land 
is on the basis of their ownership and pos- 
session for over ‘a century, while the re- 
cords of rights do not record their title or - 
possession. ` Excepting that bare statement 
in the petition - aA affidavits, there is no 
evidence in rebuttal of fe presumption 
arising from the records of rights and it is 
oahl to find their title and posses- 
sion from mere assertion of the claim. As 
to the other alternativo claim . that on 
Vesting, Jeut Pro whose name was re- 

in the reco ts as the 


. - lessee of the jalkar, became the direct ten- 
ant under the State, and that Jeut Prodhan 
was the benamdar of the . petitioners, 


there is no document -of release or other- 
wise from Jeut. Prodhan nor any evidence 


in su “o petlioner. Again . 
: ton of. ers. Again if Jont Pro- 


direct tenant under the 
oe paan iha pei of .Mallicks vested 
| by the sons of 


the materials on record, it is also’ extreme- 
ly: dificult to appreciate the reasons for 
creating benami in the names -of the’ sons 
of Jeut Prodhan and again in the name of 


Sambhu Nath Chakra for the same 
Prodan Te the nadabi dócument by 
makes no mention of the peti- 


it is clear that the petitioners have ae 
to establish that they had any interest or 
legal right or possession in the disputed 
pee and I go with the findings of the 
earned Judge that the petitioners have 
failed to discharge the onus that they have 
the locus standi to dispute the land acqui- 
sition ; regarding the 


pon: i 


he ientioned Kas that 
the eR a Jodee while stating in the 


. judgment that it is really difficult to de- 


eee a i ie ee a title on 
su materials alone, really to 
consider the evidence ealiy roced and on con- 
sideration of the materials arrived at the 
finding that the petitioners had no locus 
standi in the matter. The decisions cited 
Mr. Chakravarti have therefore no ap- 
plication and in fact in both the cases, as 
pointed out by Mr. Janah, the applications 
were -dismissed in limine and it also ap- 
pears that the ri of the fect 
volved therein were elementary. In the 


ent case the applications were 
oe ae from the asad affidavits of 
also: on` supp woes affida- 





a 


on behalf of the petiHoners in sup- 
a of their case and the questions of 
T involved was anything but element- 
ary. There could thus be no grievance 
on the ground that the Court rejected the 
application merely it involved disputed 
question of title. 


21, As to the other contention’ of 
the petitioners that the application should 
have been set down for trial on evidence 
in a case like a is 
Chakra: 


that in appropriate cases,.the Court to 
determine a ppoptat v question of fact may 

issue of co ion or set down the 
soca for trial on evidence. In the 


Mpottignes 
“opportunity. e Court 
Bai the affida insufficient to establish 
the petitioner's cain and rightly so, in my 
on. The petitioners thereby failed . to 
e the onus that lay on them. There 
was no prayer, at any point of time, for 
production of further evidence or a 
on. crear and there y fart thus no 
question o granting any er ortu- 
nity to the petitioners to add ce. evidence 
In fact no grievance is made: on 


ground b the petitioners even in Ta 
memorandum of appeal before us. 
22. Mr Chakravarti however con- 


fended that the learned Judge should have 
taken further evidence in a trial on evi- 
dence in the circumstances of the case if 
he found any difficulty, as he did find, 
in coming to a finding about the peti- 
tioner? claim on the gore on record, 
on the authori decision in AIR 
1970 SC 802 Ca It was observed in 
case as follows: 


“The High Court is not deprived of 


fits furisdiction A entertain a petition under . 


‘Article 226 m because in considerin 
the petitioners ae to relief questions 
Fact may fall to be determined. In a pet- 
tion under Article 226 the High Court has 
iction to uy issues both of fact and 
Exercise the furisdiction is, it is 
fie discretionary but the discretion must 


be exercised on sound ju principles. 
When the petition raises questions of fact 
may for their 


of a complex nature, whi 
í ation renee? oral evidence to be 
taken, and on view that the dispute 


may not be: appropriate be tried in a 
writ petition, the “High ‘Cae may decline 
to try a petition.” 


‘There is no doubt that the present petition 
raises complicated questions of fact and 
Jaw and involves rights of persons who are 
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not before us. Even if the leamed Jud 
should have normally embarked upon the 
enquiry as to title as contended, the pre- 
sent case, in view of the complex questions 
= fact and law involved was not one, in 
inion, m which such enquiry should 
een made. Even on the . authority 
ee referred to above, it would not 
be p for the Court to determine com- 
licated questions of title and 
involving protra hearing involving title title 
of persons who are not even ies in the 
proceedings. Such question should appro- 
priately be tried in regular suit and eel 
unable to concede to the prayer of the 
ahoa for a trial on evidence in such 
state of affairs. 


eats In the circumstances Racal ap- 
fails and is dismissed in manner 
by my learned ee 


Appeal dismissed 
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Industries 
tion) Act (1951), S 
instituted 


A proceeding under a 18-C is 
one tile the person or 
authorised under Section Be of ae eae ie Act 
alone can institute. When a person or 


bouy of persons becomes functus officio 
the proceeding already launched must 
abate, (Para 27) 


An authorised controller is not the 


agent of the company. like the directors 
who are the agents o E share-holders. He 
is the-agent of the Government 


commenced by the authorised oe 
cannot be continued by the Liquidator on 
behalf of the company who takes over the 
ag teary from the controller on an order 
of liquidation. AIR 1971 Bom E Relied 
E (Para 27) 
Referred: Chronological Paras 
ie 1971 Bom 124 = 1971 Lab IC 


429, D. . Kelkar v. Ambadas 
Keshav B da 19 

Baa 149 R. R. 32 = 2 Ex R- 
281, Aberdeen Rly. v. Blaikie 12 
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SANKAR PRASAD 

is an appeal against an er of the 
Seventh Court of the Subordinate Judge 
at Alipore made on jey 28, 1964 restrain- 
ing the respondent by an injunction from 
oceeding with a Suit for specific per- 
ormance of a contract instituted in a 
Court at Delbi. Briefly, the facts are that 
on February 16, 1959' the Board of Direc- 


J.:— This 


tors ef the nee Electric Tora Limited 
passed a resolution agreeing to sell a piece 
of land in Delhi to a: ership firm call- 
ed Pradip Lamp Works. Some of the 
Directors of the pied company were 
the partners of the fir On porun 17, 
1959, the limited Company informed the 


firm in writing that ‘the resolution afore- 
said had been passed: On November 17, 
1960, the Central Government in the exer- 
cise of its powers under the Industries (De- 
velopment & Regulation) Act, 1951 ap- 
yinted an authorised! Controller of the 
dia Electric Works, Limited. We shall 
set out the relevant provisions of this Act 
at a subsequent stage. Let us now pro- 
ceed with the bare-facts. On February 1, 
1962, Pradip Lamp Works filed a Suit in 
the Court of the Subordinate Judge of 
Delhi for specific ormance of an agree- 
ment between India Electric Works Limit- 
ed and Pradip Lamp ! Works in respect of 
the land in Delhi. We incidentally mention 
that ithasbeen urged before us that there 
was no concluded agreement between the 
parties but we do not propose to express y 
opinion on this contention in this appeal. 
On the same day namely February 1, 1972, 
Pradip ` Lamp Works ‘made an application 
to the Delhi Court.for an interim injunc- 
tion restraining the limited company from 
dealing with or disposing of the Suit Land 
during the pendency! of the Suit, The 
Delhi Court passed jan, order of interim 
injunction. The Written Statement in the 
Delhi Suit was filed on April 6, 1962. The 
Delhi Court made order of injunction 
absolute on May 7, 1962. On April 30, 
the issues were settled. On June 5, 1962 
an additional issue being Issue No. l-A 
was ed. a , 
. 2. In May, 19868 the India Elec- 
trict Works Limited ;filed a petition for 
amendment of the Written Statement. The 
amendments were allowed and: the amend- 
ed Written Statement ‘was filed on May 20, 
1963. ' 


3. On. June 25, 1963 the authoris- 
sed Controller filed à petition under Sec- 
tion 18-C of the Industries (Development 
and Regulation) Act, 1951 in the Court of 
the Subordinate Judes n at Alipore. ` Sec- 
tion 18-C runs thus: “Without prejudice to 
the provisions contained jin Section 
the person or body òf persons 
under Section 18-A: to take 
management of an industrial 
may, with the previous approval 
Central Government, make an application 
to any Court having jurisdiction in this 
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behalf for the purpose of cancelling or 


varying any contract or agreement entered 
time before the issue of the 


person and the 
after due ing 
agreement had entered in bad faith 
and is detrimental to the interests of the 
industrial undertaking make an order can- - 
celling or varying either unconditionally 
or subject to su conditions as it may 
think fit to impose) that contract or agree- 
ment, and the contract or agreement 

have effect rdingly.” are 


4, The authorised Controllers case 
inter alia, was that the agreement, if any. 
between India Electric Works Limited an 
the Pradip Lamp: Works for sale of the 
Delhi land had“been entered in bad faith 
and was detrimental. to the interests of 
India Electrice Works Limited. : 


5. On June 25, 1963 the authoris- 
ed Controller filed a petition in connection 
with his application under Section 18-C 
praying for temporary injunction restrain- 
ing the Pradi Works from proceed- 
ing with the Delhi Suit till the disposal of 
the 18-C “Suit” or proceeding at Ali 
When this application was ready for hear- 
ing the Alipore Court passed an order of 
injunction as prayed for on the 28th July, 
1964. The propriety of this order is the 

e 


subject-matter o present appeal. It 
was admitted on the 28th Seplanber 1964 
when a Rule was issued. . 


of the Code of Civil Procedure praying for 
stay of the Alipore ‘Suit’ (that is to say 
the proceeding under Section 18-C) till the 
disposal of the Delhi Suit. 


7. On Februaty 8, 1965 the 
Seventh Subordinate Judge at Alipore re- 
jected the application Pradip Lam 
Works, The partnership firm moved this 


Court against thé said order. on the 29th 
March, 1965 under Section 115 of the 
Code and a Rule was issued. 

8. Thereafter an interesting event 
took place. On November 6, 1967 there 
was a petition to the Company Court on 
the Origi Side for winding up of the 
India Electric Works Limited. The wind- 
ing up order was made on August 27, 1968 
but its tion was stayed m time to 
time till mber 9, 1968. The Official © 
Liquidator ultimately took- possession of 
the India Electrice Works Limited on the 
9th December, 1968. There was an appeal 
also against the winding up order but the 
appeal was dismissed. 


9. On these facts counsel for thé 
petitioner has made before us the follow- 
ing points: 
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(1) The Alipore Court has no jurisdic- 
ton to entertain the proceedings under 
Section 18-C of the Industries (Develop- 
ment and Regulation) Act, 1951 in view 

the poe of Section 16 (d) of the 
Code of Civil Procedure. Learned counsel 
contends that the proceedings under Sec- 
tion 18-C in the instant case involved de- 
termination of a right to or interest in im- 
moveable property and should have been 
instituted only in the Court within the 
local limits of whose jurisdiction the pro- 
pe situate. In other words, it could 
e filed in the Delhi Court but not in the 
Alipore Court. : 

(2) Assuming that the proceedin 
under Section fc have been pro so 
instituted in the Alipore Court that Court 
is bound to stay these proceedings in view 
of Section 10 of the Code of Civil Proce- 
dure. The matters in issue in the 18-C 
proceedings are directly and substantially 


the same as those in the previously insti- 
tuted Suit in the Delhi Court. e pa 
on the 


ties were litigating substantially 
game title and the same relief was avail- 
able in the Delhi Court. 


(3) Assuming that the order for stay 
could not be granted under Section 10 
the order of injunction restraining the 
pant in the Delhi Court from proceed- 

g with the Delhi Suit which the Alipore 
Court made under Section 151 of the Code 
was made without jurisdiction. 

(4) Assuming that an order under 
Section 151 could be made the Alipore 
Court should not have exercised its powers 
under that section as the order for injunc- 
tion was not necessary for the ends of 
fustice. In other words, the Court’s dis- 
cretion under Section 151 has been impro- 
perly exercised and 


(5) The proceedings under Section 18C 
have now abated by reason of the order 
for winding up and the liquidator’s taking 
over of the assets of the India Electric 
Works Limited. 

10. In our opinion, the 


last point 
urged by the 


titioner’s counsel is anes 
for disposal of this appeal. And we do 
not intend to ress any opinion on the 
four other points we have set out above. 


11. Mr. S. C. Mitter appearing for 
the respondent has urged that the proceed- 
ings under Section 18-C by the authorised 
Controller were proceedings - launched on 
behalf of the Company. In support of this 
proposition, Mr. Mitter drawn our at- 
tention to Section 18-C and Section 18-B, 
my to clause (e) 

1). This clause provides as follows:— 


“(1) On the issue of a notified order 
under Section 18-A authorizing the takin 
over of the management an sidvetdal 
undertakin 


g— 
Xx xx xx 
xx xx xx 
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(e) the persons, if any, authorized 
under Section 18-A to e over the 
management of an industrial undertaking 
which is a company shall be for all pur- 
poses the directors of the industrial under- 
taking duly constituted under the Indian 
Companies. Act, 1913 and shall alone 

entitled to exercise all the powers of 
the directors of the industrial undertaking, 
whether such powers are derived from the 
said Act or from the memorandum or arti- 
cles of association of the industrial under- 
taking or from any other source.” 

12. Mr. Mitter’s argument is that 
that the acts of the authorized Controller 
were for all purposes acts of Directors, done 
on behalf of the Company. In other words, 
the authorized conteties was, in fact, a 
Director of the Company, an agent of the 
Company, having a fiduciary capacity. He 
read out to us the following passages from 
Gower’s “The Principles of Modem Com- 
pany Law” Third Edition, at pages 
526-527: 

“By the middle of the last century it 
had been clearly established that the trus- 
tee-like position of directors vitiated any 
contract which the board entered into on 
behalf of the company with one of their 
numbers. This principle receives its clear- 
est expression in Aberdeen Ry. v. Blaikie, 
1853-54) 149 RR 32, in which a contract 

etween the company and a partnership of 
which one of the directors was a partner 
was avoided at the instance of the com- 
pany notwithstanding that its terms were 
Perfectly fair, 

` x x x 


xx x xx 

Later cases have added little to the gene- 
ral principle thus enunciated. It applies 
not only to contracts directly with the 
directors but also to those in which they 
are in any way interested, whether because 
they benefit personally however indirectly, 
or because they are subject to a conflict- 
ing duty in general the contract will be 
voidable at the instance of the company, 
and any profits mace by the directors per- 
sonally will bé recoverable by the com- 
pany. 


x x xx 

-...The same applies to a contract with 
any agent of the company other than a 
director. But-the directors themselves can- 
not escape so easily. Disclosure to them- 
selves is ineffective even if 
directors refrain from attending and voting 
leaving an independent quorum to decide, 
for the company has. a right to the unbias- 
ed voice and advice of every director. 


Hence, in the absence of vision 
in the company’s articles, the cule effec- 
tive step is to make full disclosure to the 
members of the company and to have the 
contract entered into or ratified by the 


18. Mr. Mitter’s point is that on 
the facts in this case the contract, if any, 
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between Messrs. India Electric Works 
Ltd. and Pradip Lamp Works is voidable 
at the instance of the Company. The 
Company by an appro riate action can en- 
force the reme ble to it. When, 
therefore, the authorized Controller. insti- 
tutes an action he does so, a ing to 
Mr. Mitter, on behalf of the Company. 
The only fetter imposed on him by Sec- 
tion 18-C is that he has to obtain the pre- 
vious approval of the‘ Central. Government. 
A Director of a Company could have insti- 
tuted a suit or a g to have a con- 
tract declared void. When the Directors 
functions are being | discharged aie 
authorized Controller his action is 

the action of the Director. The only 
difference is, says Mr. Mitter, that he has 
to ae the Central Government’s . ap- 
proval. 


14. Mr. Mitter has: also relied on 
another passage in Gowers “The Principles 
of Modern mpany Law”, Third Edition 
at page 588. It says— 

“Normally, Dee the en y a 
self is the he oe plaintiff, abe ak 
pro laintiff, oe a action S .out ny 

Bisse within the ' "company. d the 
hppronrate agency to start an action on 
the company’s behalf is the board of direc- 
tors, to whom this er is delegated as 
an incident of managmg the company.” 


15. Mr. Mitter’s contention is 
‘normally’ the company 2 is the 
Sou But when the Cen 

eee an authorized controller 
py Industries (Development and Re- 
zaco Act, 1951, it is not the Company 
the authorized controller who is the 
proper plaintif in an action for and on be- 
of the company. , There 1 op eet 
ence, submits Mr. Mitter, between this 
tion and an oeiia launched on batie fok 
the Compan an authorised Director, or 
by its OP 


16. Counsel ty the respondent 
then proceeded to discuss what would 
heppa Woe, Bt a ve of this nature, an 

er for winding up is made. His 
ment ig that when a contract is entered 
into between a Company and a Director or 
his firm it is a contract voidable at the 
option of the company. If any suit or 
proceeding is to be ‘ commen with a 
view to Fasie < this contract, the 


suit or proce dip aa be commen 
in the name of the company by its Direc- 
tors who are its agents. order for 


nanata does not mean oo the Com- 

pany is declared dead. The Compan 

vives this order, says Mr. Mitter, with this 
erence that the Directors are no bara 

its agents but the liquidator acts as its 

agent. An action commenced the Com- 

pany before liquidation can, therefore, be 


continued by the liquidator. The same 
principle, urges Mr. Mitter, applies to a 
proceeding under Section 1 which is 


P. L. Works v. Pratap Chandra (S. P. Mitra P.) 


„decide, even to the 


. AIR 1971 Bom 124, where 


ALR 
commenced by the authorized controller on 
behalf of the company as its agent. On the 
Piels of this case, according to'Mr. Mitter, 
abated By under Section 18-C have 
not abated by reason of the order of liqui- 
dation and the liquidator is entitled to con- 
tinue such proceedin propecia on the ee 

behalf, The sum and substance 
Mitter’s contention is that a proceeding 
under Section 18-C is a suit by the Com- 
to have a voidable contract set aside. 


And. such a suit can be instituted either by 
the Board of Directors or by a single autho- 
rised Director or by the authoris or 
ler as agents or an agent of the Com 
On the company being wound th liqui- 
dator can continue the pro a 
are unable to uphold this SonranHoL 
17. Firstly, Section _ 18-C confers 
the right to sue not on the Company but 
on the pine controller. The Legisla- 
ture has given this right to a nominated 
person or body of persons. 
In the Third Edition of Hals- 


18. 
bury’s Laws of England, Vol. 6, Art, 862 
at page 445 it is stated: 


“As regards litigation | by . an incor- 
porated company, . the ctors are, as a 
tule, the persons who Beye authority to 
act for the company: the absence 
of any contract to the coating in the arti- 
cles of association, the majority of the 
members of the company are entitled to 
extent of overruling 
the directors, whether an action in the 
name of the company should pe commenc- 


ed or allowed to proceed. me basilat 
of a company cannot institute 
in the name of the company in the sei 


of express authority to do so, but 


started without authority may 
pn pedi be ratified” y 


If the Legislature's intention was that the 
rights under Section 18-C were to be en- 
joyed not by the person or body at ersons 
ae under Section 18-A but by the 
mpany as such more explicit expressions 
sh d have been used. It pe Pag oe 
the soos controller is in a sense 4 
Director the Com any (vide Sec. ae 
(1) (e)) a, ere m agent. ms 
agent created e e3 evelop- 
ment and Regulation Act, ao fe bee 
given a number of powers by the reg and 
one of such powers is to institute and con- 
tinue a proceeding under Section 18-C. 


provisions of the Industries (Development , 
and Regulation) Act, 1951 have been con- 
sider In paragraph 45 of the judgment 
at page 189, the Bombay High Court ana- 
lyses the provisions of Section 18-A, Sec- 
Hon 18-B and Section 18-E. The Bombay 
n Court comes to the conclusion 
er these provisions— 
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“The .directors cease to function, the 
share-holders cannot pass effective resolu- 
tions unless approved by the Central Gov- 
ernment; the e-holders cannot appoint 

i rs under any circumstances; e 
authorized controller is given the control 
and management in place of the directors, 
and no proceeding for winding up can lie 
even though resolutions are passed to that 
effect without the consent of the Central 
Government, What remains of the powers 
of the Directors of the company after these 
provisions come into operation, it is difi- 
cult to envisage, The authorized control- 
ler is not fe by limitations. On the 
other hand, he enjoys all the powers under 
the Companies Act subject to the overrid- 
ing powers of the Central Government to 
. give powers or to create exceptions, res- 
trictions or limitations upon ose powers 
under the Companies Act. | Three conclu- 
sions may be wn from these provisions. 
Firstly, that after the notifications and the 
epee of these sections come into force, 
W. is left of the company is the mere 
outward shell of incorporation every 
vestige of power to manage and control is 
taken away ‘from the directors and share- 
holders. Secondly, the authorized control- 
ler becomes all. powerful and enjoys all the 
authority under the Companies Act except 
to the extent that he is controlled e 
Central Government. Thirdly, F enary 
and overriding power of the Cen Gov- 
ernment to give directions and to make 
exceptions, restrictions and limitations to 
the Indian Companies Act and thereby 
further to control the authorized controller 
and the company is absolute and wmres- 
ve no manner of doubt that 
under this dispensation the establishments 
of which the management and control were 
taken away in the cases before us, were 
carried on under the authority of a depart- 
ment of the Cen Government.” 


Again at p. 187 in paragraph 88 of the 
judgment, the Bombay Court has 
construed the provisions of Section 18-B. 
Referring to clause (e) of Section 18-B (1), 
which we have quoted above, the Bombay 
High Court says— 

E not only is the power of the 
Manager and Director put an end to, not 
only are all the contracts which the 
manager and director entered into put an 
end to but by the automatic operation of 
clause (e) the persons put in management 
alone are entitled to exercise the powers 
of the directors and no exception is made 

use of the words— 

“Whether such 
from the said Act or 
or articles of association 
undertaking or from any other source.’ 


‘powers are derived 
m the- memorandum 
of the Industrial 


» 


ETEN ` in whatever form or shape 
the power of the directors is derived and 
from whatever source, that power is put 
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an end to.......++.. Clause f desea g 
taken away the substance of the power 
conferred the memorandum and articles 


of association because it puts an end to the 

powers of the mana and directors and 

all contracts en into with them and 

instead in terms says that the ons 

authorised to be in mianagement ba 
directors..:.....” 

21. From these observations of the 
Bombay High Court, it follows that the 
authorized controller is not the agent of the 
company in the sense, Mr. Mitter, for the 
respondent, was desċribing hi as the 
agent. In fact, he is the agent of the Cen- 
tral Government. In other words, 
directors of a company are the agents of 
its_share-holders but the authorized con- 
troller is the agent of the Central Govern- 
ment FA that his powers are similar tó 
those of directors. From this poiat 
of view, the suit or proceeding under Sec- 
tion 18-C cannot be said to be a proceed- 
ing on behalf of the company as the con- 
troller does not represent the company in 

.same manner as the directors do. : 


` 22, Secondly, a close examination 
of the provisions. of Section 18-C reveals 
that it is in no sense a suit. Indeed, it is 
a summary proceeding which can be de- 
cided even on affidavits. It is a new pro- 
vision altogether. And the mode of en- 
forcing this new right conferred on the 
authorized controller is a new mode pres- 
cribed by the section itself, 


23. Thirdly, this js a right which 
can be exercised in spite of the fact that 
a suit which the company could have insti- 
tuted either through its share-holders or 
Board of Directors or an authorized director 
is barred by limitation. The section itself 
says that a proceeding under this section 
can be instituted “at any time”. 


24, Fourthly, Section 18-C gives 
power to the authorized controller not only 
to ask for cancellation, of the contract but 
also to ask for variation of the contract 
either conditionally or unconditionally. 


25. Fifthly, the nature of the right 
which the authorized controller enjoys 
under this section is greater than what the 
company can enjoy. A contract between 
a company and a director or his firm or a 
company in which he is interested as a 
director or share-holder even though only 
a trustee of the shares, is voidable at the 
option of the company, unless sanctioned 
by the articles expressly or by necessary 
implication and made in conformity there- 
with. (Vide bury’s Laws of England, 
Third Edition, Volume 6, E e 302, Arti- 
cle 609). Under Section 18-C whether or 
not a contract of this nature is sanctioned 
by_ the articles expressly or impliedly the 
authorized controller can launch a proceed- 
ing if he is “satisfied after due enquiry that 


.such contract or agreement had ‘been enter- 


ed into in bad faith and is detrimental to 
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the interests of the industrial undertaking.” 
This is again a new right which the com- 
pany did not possess. ' 


26.  Sixthly and; lastly, in the abs- 
ence of any contract to the contrary in the 
articles of association, the majority of the 
members of the Company are entitled to 
decide, even to the extent of overruling the 


allowed to proceed: (Vide Halsbury’s Laws 
of England, Thi ition, Volume 6, page 
445, art. 862). In the: case of an action 


launch the proceeding. 


27. For all the: reasons aforesaid, 
are of opinion that a pr ing under 
Section 18-C of the Industries 





And when the 


i t when the 
anagement of an spre Perime g 
en vernment 


Central Government gives its consent to an 
application for winding ùp the Central 
Government is expected to take into con- 
sideration the fate, inter alia, of a proceed- 
ing under Section 18:C, iÉ eventual an 
order for winding up is made and the 
authorised controller has to make over 
possession to the liquidator appointed by 
e Court. 


: 28. As we have come to the con- 
clusion t the proceeding under S. 18-C 
has abat we cannot ‘sustain the order of 
the Seventh Subordinate Judge at Alipore 
made on the 28th July, 1964. 


29. We incidentally observe, how- 
ever, that our attention has been drawn to 
the pleadings in the Delhi Court as they 
now stand. And we find that the issues 
which could have been raised in the pro- 
ceeding under S. 18-C can also be raised in 
the Delhi suit. We also note that under 
the provision of sub-section (8) of Sec 
tion 448 of the Companies Act, 1956 the 
wore ee Court has the power to have 

i suit transferred to it for disposal 
by it. Whether or not the company court 
will use such power is for that Court to 

- decide, and we have no furisdiction to ex- 


press any opinion thereon. We are merely 
mentioning t such a power exists. 
30. In the result, this appeal is al- 


lowed; the. order made .on the 28th July, 


Pashupat! Roy v. State 


ALR. 
1964 by Shri M. M. Haldar, Subordinate 
Judge, Seventh Court, Alipore, is set 
aside. 

8L. There will be no order as td 


costs. . 

82. The Rule in connection with 
this appeal is also disposed of on‘ the above 
terms. There will be no order as to costs 
of the Rule. 

83. The application under Sec. 115 
of the Code of Civil Procedure is not press- 
ed and C. R. 998 of 1965 is discharged. 
There will be no order as to costs. 


34. In view of the judgment we 
have delivered in the appeal today, we do 
not pass any order on the alternative appli- 
cation under Section 115 -of the Code of 
Civil Procedure, 


JANAH, J.:— 35. I agree. 
i Order accordingly. 


re 


AIR 1972 CALCUTTA 366 (V 39 C 72) 
CHITTATOSH: MOOKERJEE, J. 
Prabupati Roy and others, Petitioners 

v. State of West Bengal, Respondents. 

C. R. Nos. 2993(W), 3001(W) of 

1966, D/- 17-4-1972. (w i 


2), 19 (1) (f) and (g) 
and 14 — They are not colourable piece 
of legislation. (X-Ref:— W. B. Fisheries 
(Requisition and es as a Act (20 of 
1965), Ss. 2 (5) 8). 

The provisions of the West Bengal 
Fisheries (Requisition and Acquisition) Act 
for requisition of fisheries and for payment 
of compensation for the same are not 
colourable piece of legislation. They do 
not violate Arts. 81 (2) and 19 (1) ()_ of 
the Constitution because (i) the Act does 
not confer arbitrary power on the execu- 
tive for determining public purpose (ii) the 
method of determining compensation is 
not appropriate (iii) the authorisation to 
the Collector and the Commissioner to 
determine compensation is not unreason- 
able as they act subject to the jurisdiction 
of the High Court and the Su e Court 
ct has been e, to 


on; AIR 1971 SC 961, Distinguished. Case 
law discussed. 

(Paras 10, 11, 24, 25, 28, 81, 32) 

(B) West Bengal Fisheries (Requisition 

and Acquisition) Act (20 of 1965), S. 2 (5) 

Gii) — Words “any other obj — 


Meaning of. 
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The words “any other object” in S. 2 
(5) (iii) mean only those objects which are 
akin or similar to and also incidental and 
ape | to the objects in S. 2 a (i) and 
Gi) and hence arbitrary powers have not 
been conferred on the executive for deter- 
mining public purpose. (Para 15) 

(C) West Bengal Fisheries (Requisition 
and Acquisition) Act (20 of 1965), S. 8 (4), 
Expln. (c) — Words “average income” — 
Meaning of. 

The words “average Income” in S, 8 
(4), In. (c) mean the total or gross re- 
ceipts m a fishery received or receiv- 
able during the period of five years preced- 
ing the date of requisition and do not mean 
net income after deducting expenses 
incurred or liable to be incurred. 

(Para 20) 

Cases Referred: Chronological Paras 
AIR 1972 Cal 8, Mihir Kumar Sarkar 

v. State of W. B. 
AIR 1971 SC 961 = 1971 VLS) 

279, Sachindra Mohan Nandi v. 

State of W. B. ' 
AIR 1970 SC 564 = (1970) 3 SCR 
` 580, R. C. Cooper v. Union o 

India 12, 21, 28, 24 
AIR 1969 SC 684 = (1969) 3 SCR 

841, State of Gujarat v. Shantilal 


Mangaldas 
AIR 1969 SC 1126 = (1969) 3 SCR 
645, Lac Dass v. Municipal 


Committee, Jalalabad ; 21 
AIR 1968 SC 1053 = (1968) 3 SCR 

489, State of Madhya Pradesh v. 

Ranojirao Shinde 8, 21 


AIR 1967 SC 687 = (1967) 1 SCR 
255, Union of India v. Metal Cor- 
poration of India Ltd. 
AIR 1965 SC 1017 = (1965) 1 SCR 
614, Vajravelu v. Special Deputy 
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(1) SCR 319, G. Nageswar Rao v.. 
Andhra Pradesh State Road Trans- 
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P. N. Mitter and B. C. Roy, for Peti- 
Honers; P. K. Sengupta, Suprokas Banerjee 
and S. N. Mukherjee, for Respondents. 


ORDER:—— The petitioners in these 
Rules have challenged the i the 
requisition orders made under e West 


Bengal Fisheries (Requisition and Acquisi- 
tion) Act, 1965, on the ground that ‘the 
said Act is a colourable piece of legisla- 
tion and also in violation of Article 19 (1) 
(© and (g) and Article 81 of the Consti- 
tution of India. ' 

2. The West Bengal Fisheries (Re- 
quisition and Acquisition) Act, 1965 waa 
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enacted “to provide for the uisition and 
speedy acquisition of fisheries for the pur- 
pose of improvement or development of 
such fisheries and supplying fish to the 
public therefrom. Under Section 2 (8) of 
the Act fishery means any land whereon 
water is confined naturally or ifici 

whether periodically or throughout _ the 
year for pisciculture or for kanng and in- 
cludes a ‘tank fishery’ as defined in the 
explanation to clause (c) of sub-section (1) 
of Section 6 of the West Bengal Estates 
Acquisition Act as also fish in such fish 


. or ‘tank fishery’ does not include a 


not exceeding one acre in area adjoining a 
homestead and used for purposes of iri- 
gation or domestic purpose”. - 


3. Mr. P. N. Mitra leamed advo- 
cate for the petitioners has submitted that 
the Act orts to uisition also tha 
fish in the sheries and tank fisheries al- 
ours such fish is by its very nature in- 
capable of uisition. The property in 
the fish is such that its requisition would 
really mean appropriation of the fish itself 
ie. acquisition. Mr. Mitra has also sub- 
mitted that the provisions in the Act for 
payments of compensation for requisition- 
ed property is illusory. For these reasons, 
Mr, Mitra has asked me to pronounce the 
Act as a colourable piece of legislation. 


4, Mr. Mitra learned advocate for 
the petitioner has placed before me the 
judgment of Mukherjea, J. as he then was, 
in K. C. Gajapati Narayan Deo v. The 
State of Orissa, AIR 1953 SC 875 and the 
later Supreme Court decisions in G. Nage- 
swar Rao v. Andhra Pradesh State Road 
Transport Corporation, AIR 1959 SC 308 
and in Vajravelu v. Special Deputy Collec- 
tor, AIR 1865 SC 1017 (Para 16). Mukher- 
jea, J., as he then was in AIR 1958 SC 875 
(supra) at p. 379 of All India Reporter 
pointed out that 


“the doctrine of colourable legislation 
does not involve any question of bona fides 
or mala fides on the part of the legislature. 
The whole doctrine toye, itself into 
question of competency of a parti 
legislature to enact a particular law. 


oe ae ae oe ee) 
The idea conveyed by colourable legisla- 
tion is that although apparently a legisla- 
ture in passing a statute purported to act 
within the limits of its powers, yet in sub- 
stince and in reality it transgressed these 
powers, the transgression being veiled by 
what appears on proper examination to be 
a mere pretence or disguise”. The afore- 
said two other decisions give similar mean- 
ing to the expression “colourable legisla- 
tion”. 

5. I am wnable to hold that provi- 
sion for requisition of the fish along with 
the fishery comes within the mischief. 
the aforesaid dicta. After Constitution 
(Seventh Amendment) Act, ‘Acquisition and 
requisitioning. of property’ have been in- 


868 Cal. = [Prs. 5-12] 


cluded in the entry No. 42 of Schedule II 
of the Constitution. Therefore the West 
Bengal State 


fashion. Unless both the 
water is confined and the tank fishery to- 
gether with the fish reared therein 
taken possession of the ` aforesaid 
of the Act cannot be fulfilled. Further it 
may not. be also ‘feasible to acquire 
or requisition a land wherein water is con- 
fined for pisciculture or for fishing or a tank 
Phar minus the fish contain therein. 
Tf only the land and the water be ngi 
sitioned the fish therein be excluded, then 
it may cause serious bardship and loss to 
the persons interested! in the fisheries 
which might be uisitioned or acquired 
under the Act. Such persons interested in 
the fisheries in question may not succeed 
in catching all the fish: reared in the said 
fisheries before the Government would take 

ssession of the eries or the tank 

eries as the case might be. In that 
event persons’ interested| in the fisheries in 
question would be deprived of the fish re- 


maining in such fisheries and they would 


not also get any compensation for such 


6. Further for the purposes of ac- 
ata or requisition there is hardly any 
ilarity between the fish contained 


ts mon 


rights of ownership and 
The tsh once cau 


the water is no doubt Hable to be ckly 

ished, and also might be consumed. But 

ereby one cannot hold: that the: fish is at 
all not capable of being requisitioned; when 
State takes possession thereof the owner- 
ship continues to remain with the owner 
of the fishery. In a particular instance the 
State may not catch any fish from a re- 
quisitioned fish and , after developing 
and improving the fishery might release 
from requisition the fishery together with 
the fish therein, ba -> 


7 I am unable to the con 


tention mar onde me a Hip z of the 
requisition ishery ound to appro- 
Bait duda tie posibility of is re 

y excludes its re- 
quisition. Further in the fish 


the event 
in the requisitioned be depleted 


Pashupati Roy v. 


Le e 
cig eg thought .. 
considered this question again and 
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and any other damage be caused other 
than what may have been sustained by 
oaths cause, under Secon s (3) (b) of 

ct compensation wo e payable to 
the persons interested. 

8. Three of the learned judges in 
State of Orissa v. Kameshwar Sin AIR 
1952 SC 252 were. of the view t the 


Supreme Court in its later . decision in 
State of Madhya .Pradesh v. - Ranofirao 
Shinde, AIR 1968 :SC 1058 at 10m S 
that choses in action and money -could not 
be acquired under Article 81 (2), Hegde 
ee oe ties Arle Pi (2) a 
public purpose under e es 
not include enrichment of the s of 


rupee acqui paise or less is made 
payable, the violation of icle 81 (2) 
wo be patent and the exercise of 
the ers by the legislature would be a 


fraud on its powers and the law would be 
struck down as a colourable piece of legis- 
lation, But these observations have no 
relevance so far as ition of the fish 
in a fishery is concerned. A 
9. I propose to separately examine 
the provisions raig to payment of.com- 
ensation in the West Bengal Fisheries 
equisition and Acquisition) Act. But the. 
h in a fishery is’ neither a chose in 
action nor money in ie. e requi- 
sition and acquisition of fishery is also not 
for enrichment of the State coffers bùt for 
gorelopment and improvement of fisheries 


10. A law ‘providing for requisition 
of fishery including the Esh therein was 
not beyond the powers of West Bengal 
Legislature and thereby the legislature did 
not seek to do anythi indirectly which 
it could not do directly. 

Il, For the reasons given herein- 
after I am also unable to accept the sub- 
mission that the provisions in the Act re- 
garding . 
oe aon of fisheries’ is 

icle 31 (2) and Article 19 (1) () and 
(g) of the Constitution. Therefore I hold 
the West Ben Fisheries - (Acquisi- 
tion and Requisition) Act is not a colour- 
able piece of legislation. 

12. Mr. Mitra learned advocate 
for tbe petitioners has Further submitted in 
view of the decision in R. C. Cooper v. 
Union of India, AIR 1970 SC 564 a law 


relating to acquisition and requisitioning of 


property must be in, compliance both 

Article 81 (2) and Article 19 (1) ( and 

(g) of the Constitution. Mr. tra has 

kea strong reliance on paragraphs 
ent in 


-63 of the majo fudgm 
which was delivered by Shah, J., as he 
then was. ïn parai 62, the learned 
judge observed, 
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“We are therefore unable to hold tha 
the challenge to the validity of the. provi- 
sion for acquisition is liable to be tested 
only on the ground of non-compliance with 
Article 81 (2). Article 31 a requires that 
property must be acquired for a ‘public 
purpose and that it must be acquired 
under a law with the icteristics set 
out in that Article. Formal compliance with 
the conditions under Art. 31 (2) is not 

ient to negative the protection of the 
guarantee of the right’ to property. Ac- 

isition must be under the authority: of a 
w and the expression “law” means a law 
which is within ‘the competence of the 
Legislature and does not impair the gua- 
rantee of the rights in Part We are 
unable, therefore, to agree that Article 19 
(1) (f) and Art. 31 (2) are mutually exclu- 
ve. 


13. The learned advocate for the 
petitioners has submitted that the Act 
allows the State to requisition for any pur- 
pose which the State chooses to declare as 
public purpose. According to. the peti- 
tioners the Act provides for requisition for 
purposes which need not be .public pur- 
pose. Further conferment of arbitrary 
power upon the State to declare any ob- 
ject as a poke Purpose was capricious and 

e. i 


unreasonab - 

14, In my view the above submis- 
sion proceeds upon a misconception of the 
definition of ‘public purpose’ given in Sec- 
Hon 2 (5) of the Act. The said sub-sec- 
tion lays down:— 

“The expression “public 
having or being connect- 
of the following objects, 
pamely:— 7 : 

Ge improvement or development 
ishery, 

(ii) supplying fish to the public from 
fishery, or 

Gi) any other object which the State 
may by notification in the official Gazette, 
declare as ancillary or incidental to the 
aforesaid objects.” 

15. The petitioners do not dispute 
that clauses (i) and (ii) of Section 2 ( 
would be public purposes within Article 3 
(2) of the Constitution and that requisition 
of property with the two aforesaid objects 
or any one of them cannot be questioned 
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» amount to wmreasonable 
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and (ii) and any other object must be also 
incidental and anci .to objects enu- 
merated in clauses (i) and (ii). There is 
thus sufficient guiding principles in the 
statute, and no arbitrary or | uncontrolled 
powes have been conferred on the execu- 
ve. i 


16. — In view of the preponderance 
of decided authorities the opinion of the 
State Government about a particular object 
being a public purpose would not be con- 
clusive and the Courts would have powers 
to examine the matter, The Section 2 (5) 
does nòt make the executive determination 
of the public purpose fi and non-justi- 
ciable. .As the existence of public purpose 
within the -meaning of the -Act would be 
justiciable, in a particular case when a re- 

isition is parpoted to be made other 
for a public purpose the Court may 
strike down the individual order, but the 
statute itself cannot be held to: be invalid. 

17. The petitioners have also urg- 
ed that the p ions for compensation in 
the West Bengal Fisheries (Requisition and 
Acquisition) Act are illusory and these 

rovisions lay down irrelevant principles 
or determination of compensation. ‘The 
petitioners have further contended that the 


‘Act confers power upon the executive to 


assess the compensation and the persons 
interested have no right to move the Civil 
Court against such award of compensation. 
Thereby the executive has been made 
judge of its own cause. These provisions 
restrictions upon 
the freedom of the petitioners to own pro- 
perty and to carry on their fishery busi- 
ness, 


18. Section 8 (1) lays down 
“whenever fishery or lands are requisi- 
tioned under S. 4 of the Act or acquired 
under Section 5, there shall be paid in the 
manner prescribed to every person in- 
compensation, the amount of 


-which shall be determined by the Colec- 


tor in the prescribed manner in accordance 
with the principles heréinafter set out.” 
Sub-section (2) of Section 8 deals with ac- 
quisition and the subsection (8) of Sec- 
tion 8 states that compensation for requi- 
sitioned fishery or land shall be paid for 
(a) the requisition of fishery or land 
(b) damages done during the Cie 
of uisition except those sustain by 
mater cause. 
When the Collector and the person in 
terested agree as to the compensation, the . 
Collector under Section 8 (4) (i) will 
award the payment of such agreed com- 
pensation. en there is no agreemen' 
the Collector under Section a (ii) sh 
award compensation which s be deter- 
mined at the rate of the net aves. an- 
nual income from the requisitioned fishery 
or land and also -for damage referred to 
in Section 8 (8) (b). 
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19. The explaņation to Section 8 
(4) states what ‘net average annual income’ 
means: ee l 

(a) in -the case of agricultural land, 
one-third of the average value of the pre; 
duce derived or derivable from such d 
during a period of five years immediately 
pr ing the date of | requisition; 

(b) in the case ‘of other land, the 
average income, less two per cent of such 
income, derive or ‘derivable therefrom 
durog ¥ period of five years immediately 
preceding the date of' requisition: 

(c) in the oase. of a fishery one-third 
of the average income from the fishery 
ca ae period of five years immediately 
preceding the date of requisition. 

- 20. . P. K. Sengupta learned 
advocate for the respondents has rightly 
submitted that the expression “average in- 
come” in clause (c) of the 
sub-section (4) of the Section 
total or gross receipts from a fsha Te- 
ceived or receivable during a period of five 
years preceding the date of requisition. In 
the present context . the said expression 
“average income” cannot mean net income 
i. e. after deducting all expenses incurred 
or liable to be incurred. According to the 


means the 


explanation to Section '8 (4) the net income 


would be determined iby finding out the 
. jone-third of the average income durin 
last five years. The’ remaining ea 
of the total income would presumably re- 
present the expenditure incurred for run- 
ning the fishery. | 
21. After the enactment of the 

Constitution (Fourth Amendment) Act 1955. 
it was inter alia provided in Article 31 (2) 
that no law providing: for uisition or re- 
quisitioning of property ‘s be called in 
uestion in any Court on 

t the compensation 
not . 
then was) 
judgment in 1970 SC 
564 (supra) in paragraphs 97 to 100 
has referred to two lines of decisions given 
by the Supreme Court regarding the effect 
of the fourth amendment: of the Constitu- 
tion. Even after the aforesaid amend- 
ments in Article 81 (2) the Supreme Court 
pronounced that compeneaHon continued, to 
mean ‘just equivalent Vajravelu Mudaliar 
v. Spena! Deputy Collector, AIR 1965 SC 
1017; Union of India: v. Metal Corporation, 
AIR 1967 SC 687; ‘ Lachhman | Dass v. 
Municipal Committee,’ AIR 1969 SC 1125; 
Ranojirao Shinde v. State of M. P., AIR 
1968 SC 1058. 


22. But in the State of Gujarat v. 
- Santilal Mangaldas, AIR 1969 SC 634. The 
Supreme Court held that the Article 31 
(2) (after Constitution (Fourth Amendment) 
Act) guarantees a right to receive compen- 
sation for loss of property compulsorily ac- 
quired but compensation no longer meant 
an equivalent of the: property acquired. If 
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of property sought to be 


lanation to - 


‘the Collector 


‘pend upon the fact whether the 


A.I. R. 


compensation provided by law is not 
illusory -or is not determinable by the ap- 
plication of irrelevant principles the law is 
not open to challenge on the ground that 
the compensation is inadequate. 


23, Shah J. (as he then was) in 
AIR 1970 SC 564 at pp. 608-609, held that 
the both these lines of cases converge in 
the ultimate result and support the view _ 
that the principle specified by law for de- 
termination of compensation is beyond the 

ale of challenge, if it is relevant to the 
etermination of compensation ‘and ‘is a 
recognized principle applicable in the de- 
termination of conn en sae the pro- 
perty acquired and the principle is appro- 
priate in determining the value of the cies 


2A. In my opinion the method of] 
determinmg the compensation for requisi- 
tion of a fishery by finding out the net 
average income is neither irrelevant nor in- 
appropriate. The procedure laid down in 
the explanation to Section 8 (4) of the Act} - 
is also a recognized 
expenses from the gross 
ceipts in order to arrive | 
average income. ‘Therefore, the Majori 
decision of the Supreme Court in AIR 1970 
SC 564 (supra) does not assist the case of 
etitioners. The isi of the West 
engal Fisheries (Acquisition and Requisi- 
tion) Act are not ultra vires of the Art. 83 
(2) of the Constitution. i 


25. I am also unable to accept the 
submission made- on behalf of the peti- 
tioners that the Act imposes unreasonable 
restio on the Dongs of the pene 
to ho roperty and to carry on their 
trade and business.. The Act which has 
been made for improvement and develop- 
ment of fisheries and for supplying fish to 
the public is certainly in the interests of 
eneral public. The Act has not left the 
etermination of compensation for uisi- 
tion of fisheries to e executive authori- 
ties. I have already referred to the provi- 
sions of Section 8 which lay down the prin- 
ciples for .determination of ` compensation 


for requisition. 


26. The -sub-section (4) of Sec. 8 
enjoins thé Collector to pass award on the 
basis of agreement and in the absence of 
such agreement on the basis of net average 
income, Under S. 9 the Collector has been 
given power to apportion compensa- 
tion. Under Section 10 an award made by 
would be notified in the 
manner prescribed, The Section 11 pro- 
vides for appeal against an award of the 
Collector, the forum of which would de- 
articular 
award been made by the Collector of 
the district or any other officer. Under 
Papo 17 of p! a the aler and 

e Commissioner for the purpose of carry- 
ing out their functions have been vested 
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with the powers of Civil Courts in respect 
of the matters enumerated in clauses (a) to 


27. The Collector under the Act 
and the Appellate Authority hearing appeal 
from an award of a Collector are requir 
to act quasi-judicially ` and in consonance 
with the principles of natural justice. The 
said authorities would be clearly statutory 
tribunals and subject to superintendence and 
control under Art. 227 and also amenable to 
jurisdiction under Article 226 of the Cons- 
titution. Awards and appellate decisions 
would be also ap ble to the Supreme 
Court under Article 1386 of the Constitu- 
tion. Therefore, the ouster of jurisdiction 
of Courts under Section 15 can have no re- 
levance so far as the exercise of powers 
under Articles 136 and 226 and 227 of the 
Constitution are conéerned. The Collector 
and the Appellate. Authority in exercisin 
their powers under Sections 8 (4), 9 -an 
11 and 17 would be acting not in their 
executive capacities but they would func- 
tion quasi-judicially and as tribunals. 

28. Mr. P. K, ha ee learned 
advocate for the respondents has drawn my 
attention to a large number of decisions in 
which the Courts upheld the validity of law 
albeit the fact that civil Courts’ jurisdic- 
tion was ousted and authority was confer- 
red upon special tribunals to adjudicate 
rights of persons affected. It cannot be 
said that thereby the executive has been 
made Jacke of their own cause in viola- 
tion of the principles of natural justice. In 
order that the law for requisition or acqui- 
sition may be reasonable it is not necessary 
that adjudication of compensation must be 
y a civil Court. If the law lays down 
principles for determination of such com- 
pensation and confers power upon a special 
agency to determine compensation in an 
Obdiv manner and after hearing the per- 
sons interested, there is no reason why such 
law should be declared to be in viola- 
tion of Art. 19 (1) (f) and (g) of the Consti- 
tution. The present Act creates two tier 
tribunals for adjudication of the compen- 
sation according to the principles laid down 
in the Act. Such tribunals would act sub- 
ject to the jurisdiction of the High Court 
and the Supreme Court. Therefore provi- 
sions of the Act constituting the Collector 
and Commissioner as the authorities for 
determination of compensation are not un- 
reasonable. 

29. The observations of the 
Supreme Court in Sachindra Mohan Nandi 
v. State of West Bengal, AIR 1971 SC 961 
at p. 962 (para 7) do not assist the peti- 
tioners. No doubt the Supreme Court in 
considering whether the West Ben Land 
Requisition and Acquisition Act, 1948 was 
in violation of Article 19 of the Constitu- 
tion referred to adjudication of claim for 
compensation by the Court with a right of 
appeal to the High Court. But thereby the 
Supreme Court did not mean that adjudi- 
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cation of compensation for requisition or 
acquisition of properties by special tribunal 
would amount to unreasonable restric- 
tion on fundamental right to property. 
80. In this context I may refer to 
the following well-known observations of 
Patanjali Sastri C. J. in State of Madras 
v. V. G. Row, AIR 1952 SC 196 at p. 200. 


“It is important in this context to bear 
in mind that the test of reasonableness, 
wherever prescribed, should be applied to 
each individual statute impugned, and no 
abstract standard, or general pattern of 
reasonableness can be laid down as appli- 
cable to all cases. The nature of the 
right alleged to have been infringed, the 
underlying purpose of the restrictions im- 
posed, the extent and urgency of the evil 
sought to be remedied thereby, the dispro- 
portion of the imposition, the prevailing 
conditions at the time, should all enter into 
the judicial verdict. In evaluating such 
elusive factors and forming their own con- 
ception of what is reasonable, in all the 
circumstances of a given case, it is inevit- 
able: that the Be ae philosophy and the 
scale of values of the Judges participating 
in the decision should play an important 
part, and the limit to their interference 
with legislative judgment in such cases can 
only be dictated by their sense of responsi- 
bility and self-restraint and the sobering 
reflection that the Constitution is meant 
not only for poopie of their way of think- 
ing but for al, and that the majority of 
the elected representatives of the people 
have in authorising the imposition of the 
restrictions, considered them to be reason- 
able.” 

81. In the instant case it is com- 
mon knowledge that fish constitutes a very 
important item in the diet of majority of 
the inhabitants of West Bengal and that 
due to scracity a high price of the fish now 

evails. © Therefore, the West Bengal 

egislature in its wisdom has thought it fit 
to enact a law for its improvement etc. In 
this context the provisions for requisitionin 
of fisheries and land and for assessment o 
compensation are not in violation of Arti- 
cles 19 (1) (£) and (g) and 31 (2) of the 
Constitution. 


32. There is also no substance in 


the last contention made on behalf of the 
etitioners that the West Ben Fisheries 
ct is viola- 


Requisition and Acquisition) 
tive of Article 14 of the Constitution. The 
Government has a choice whether fisheries 
and land should be requisitioned under this 
Act or under any other requisitioning law. 
In order to reject this argument it would 
be sufficient to refer to the recent observa- 
tions of the Division Bench in Mihir Kumar 
Sarkar v. State of West Bengal, AIR 1972 
Cal 8. Further my attention has not been 
drawn to any law providing for requisition 
of fisheries for their improvement and de- 
Eocene and for increasing supply of the 
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83. For the foregoing reasons the 
petitioners’ ‘challenge to the validity of the 
rovisions for requisition contained in the 
est Bengal Fisheries (Requisition and Ac- 
quisition) Act fails 
84, I record -that in the instant 
case I have confined my finding only with 
regard to the provisions for requisition and 
for payment of compensation for the same. 
In the fats of tue case T had no occasion 
to examine the provisions in the Act relat- 
ing to acquisition. — ; 
35. I, therefore, discharge these 
Rules. There will be no order as to costs. 


86. . Let the operation of this order 
remain stayed for three weeks from date. 
i - Rules discharged. ` 
ccpaeeeneeenememememeenmmenmanameeel l 
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HAZRA, J. 
Shri Iswar Jagannath Deb Jew, Plain- 
tiff-Petitioner v. Fatik Chandra Seal and 


others, Defendants-Respondents. 
Suit No. 82 of 1964, D/- 14-3-1972. 


(A) Civil P. C. (1908), O. 6, R. 17 — 
Written statement was amended to clarify 
and elucidate facts already in the pleadings 
and to formulate new. questions of law 
from such facts , for decision by Court. 
Amendment after 7 years held did not, in 


the circumstances, cause injustice to plain- 
uff. AIR 1970 Cal 8 aud ATR 1969 SC 


1267 and AIR 1950 ; Cal om Followed; ` 


AIR 1970- SC 42, Distinguish 
-e “(Paras 11, 12 & 16) 


(B) High Court Rules and Orders — 
Calcutta High Court' Original Side Rules, 
Ch. 4, R. 5 and Ch. 38, R. 44 — Summons 
returnable on 81-1-72 served on the res- 


ondent at 4-40 P. M. on 28-1-72, i. e„ be- 
ore close of Court hours, would leave 2 
clear days and hence provisions are not 
violated. (Para 16) 
(C) High Court Rules and Orders — 
Calcutta H, C. Original Side Rules, Ch. 4, 
R. 5 and Ch 38, Rr.:44 and 46 — ere 
circumstances demand the Court can 
abridge time (Ch. 38, R. 46) notwith- 
standing isions in-Ch. 4, R. 5 and 
Ch. 38, R. 44 relating to service of sum- 
mons. (Para 16} 


(D) High Court Rules and Orders — 
Calcutta H. C. Original Side Rules, Ch. 
R. 5 and Ch. 88, R. 44 — Just relief shoul 
not be re 
of procedure, mi inadvertence or neg- 
gence. AIR 1969 SC 1267, Followed. 

i ' , (Paca 16) 
Cases Referred: Chronological Paras 
ATR 1970 SC 42 = (1970) 1 SCR 428, 
Raj Kumar Mohan Singh v. Raj 
Kumar Pasupatinath Saran Singh 


EP/FP/C908/71/TVN/HGP 


16 





or some infraction of rules. 


l6 . 


ALR. 
ATR 1970 SC 110 = (1970) 1 SCR 
580, Ram Dayal v. Brijraj Singh 
ATR 1970 Cal 8 = 74 Cal WN 890, 
Nanak Chand Shadiram v. Amin 
Chand Payarilal 
AIR 1969 SC 1267 = (1970) 1 SCR 


22, Jai Jai Ram v. National Build- 


ing Materials Supply, Gurgaon 9, 16 
(1968) 70 Cal 1055, Bata Shoe 

Co. Ltd. v. National Properties 

Ltd. 16 
AIR 1950 Cal 879 = 54 Cal WN : 

445, Abdul Rahim Naskar v. Abdul 

Jabbar Naskar 10 


P. K. Sen, for Plaintiff-Petitioner; S. 
Das, .for (Defendant Phatik Chandra Seal} 
and Gopal Law, for (Defendant Umesh 
Chandra Seal), for Respondents. 


ORDER :— This is an application for 
amendment. of the written statement. This 
application has been made by Umesh 
Chandra Seal, the defendant No, 8. The 
summons has been taken out on January 
28, 1972 for leave to amend the - written 
statement. The grounds taken in the ap- 
plication have been stated in paragraph 3 
of the petition, It is stated that through 
inadvertence and/or mistake ` the effect of 


‘surrender and/or relinquishment. of sha 


ship or trusteeship of Manindra 
Seal, the father of the plaintiff No. 2 Prem 
Chand Seal has not been specifically plead- 
ed. According to the petitioner, the claim 
of the plaintiff No. 2 in this suit for she- 
Daihihip and trust is barred by the 
law of limitation and/or ouster . and the 
suit is not maintainable as there was no 
proper or any appointment of the next 
iend ‘of the plaintiff deity. The proposed 
amendment has been annexed to the peti- 
tion. In the affidavit-in-opposition filed by 
Prem Chand Seal the plaintiff. No. 2, it is 
stated that the applicant has filed his writ- 
ten statement about 7 years ago and if he 
was serious, he would have made his ap- 
plication for the proposed amendment 
much earlier, as the suit appeared in the 
mptory list from time to time since 
968. It is denied that the proposed’ 
amendment did not find any place in the 
original written statement due to inadvert- 
ence or mistake. It is stated that the a 
licant has come forward with a belat 
ivolous application, mala fide with the 
intention of further delaying the hearing 
of the suit. It is submitted that the appli- 
cation is mala fide and is abuse of the 
process of the Court or that the applicant 
ill suffer, if the proposed amendment is 
disallowed. On the contrary, if it is allow- 
ed the hearing of: the suit will be unneces- 
sarily delayed. ` Sa 


2. In the affidavit-in-reply -Umesh 
Chandra’ Seal stated thal during the con- 
ferencė-.held with his counsel on January’ 
16, 1972 last, it transpired that certain 
amendment of the, written statement filed 
by him was necessary for. the purpose of 





1972 


determining the real’ question in 

versy. It is denied that the a 
ted or frivolous or mala 

made with intention of further delaying 

the hearing of the suit. It is denied that 

the proposed amendment is quite new 

end fon foreign to the defence already 
en, 


contro- 


3. In order to appreciate the na- 
ture of proposed amendments, it is neces- 
sary to enumerate certain facts, which ap- 
pear from the pleadings. It is also neces- 
gary to state the nature of the defence as 
originally made, and the proposed amend- 
ments for the purpose of aeeenintig whe- 
he: I shall grant the amendments at this 

go. 


4. On October 1, 1916 one Durga 
Das Seal executed a deed of 


d legal gt ian From 1925 
to 1948 various litigations took place be- 
trustees and  sebaits for the 
. of the debutter estates. 
Ganesh, Subal and Jadav died intestate 
and unmarried. Manindra relinquished his 
office as sebait and trustee. On May 8 
1948 Prem Chand who is the only son o 
Manindra and heir of Durga Das Seal in- 
stituted a suit in this cout inter alia, for 
removal of the defendants from their office 
of trusteeship and sebaitshtp, for a decla- 
ration that the plaintiff be appointed as 
the sole trustee and sebait, 
ministration and other reliefs. In the said 
suit Sri Sri Iswar Jagannath Deb Jew Deity 
was represented by the said Prem Chand 
as the first plaintiff. Umesh Chandra Seal, 
Ashutosh Seal, since deceased and also 
Girish Chandra Seal since deceased_as also 
Ganesh and Jadav were the defendants in 


the said suit. 


5. On September 7, 1948 by an 
order passed in the said suit No. 593 of 
1943 Mr. H. K. Bose, Barrister-at-law (as 
he then was), orpona Special Re- 
feree for framing a sc 
with me sear? cadomnent In oF abont 
September, i ecial eferee 
farted a scheme for the administration of 
Debutter properties and for the due per- 
formance of- the periodical and daily seba 
of the Deity. and for carrying out of other 
religious and charitable trust. By the said 
scheme Girish, Ashutosh and Umesh were 
declared as the then sebaits and trustees 
of the plaintiff Deity. Mr. Kumud Behari 
Bose, Barrister-at-Law was appointed as 
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ication ‘is . 


accounts, ad- . d 


eme in accordance - 


[Prs. 2-7] Cal. 878 


1949 


me. In 
widow Raj Kishen, the defendant No. 4 in 
this suit and only son Fatik, the defendant 
No. 1 as his heirs and 


the de- 


the defendant No. 4a, Bina 
fendant No. 4b and Mayarani, the defen- 
t No. 4c. 


; 6. In 1954 Fatih became a sebait 
in place of Ashutosh and was appointed 
Manager by the sebaits. On March 6; 
1963 Manindra died intestate leaving Prem 
Chand, plaintiff No. 2, the onl and 
Renimoni,. the defendant No. 5, and Rash- 
moni e defendant No. 6 his ‘twa 


rep: 
tatives. On Febru 18, - 1958, Girish, 
defendant No. 2, in this suit died intestate 
leaving Badamkumari, the defendant No. 2 
as his widow and Mohan Chand defen- 
dant No. 2b as his only child who are his 
heirs and legal representatives. In 1970 
Raj Kisshen the defendant No. 4 died in- 
testate leaving her only son Fatik, the de- 
fendant No.: 1 and daughter Manika de- 
fendant No. 4a, Binapani defendant No. 
4b and Mayarani, defendant No. 4c ag 
heirs and legal representatives. In 1962 
Prem Chand claimed his sebaitship and 
trusteeship under the endowment and his 
remuneration therein. Such claim was 
turned down by the defendants Fatik, 
Umesh and Girish since deceased. On 
January 2, 1964 this suit was instituted, 
inter alia, for declaration that plaintiff No. 
2 is a sebait of the plaintiff Deity and one 
of the trustees of the endowed estate, per- 
manent injunction restraining the defen- 
ants, their servants and agents from in- 
terfering with the lawful exercise of the 
rights of the plaintiff No. 2 as such sebait, 
remuneration of defendants other than 
defendants Nos. 2a, 2b, 4, 5 and 6, remu- 
neration of present manager, eppoiotinent 
of the plaintiff No. 2 as the sole sebait 
and trustee; declaration as to who are the 
present sebaits and trustees, administration, 


. accounts, decree for such sum as the plain- 


tif No. 1 is entitled to upon taking ~ all 


- accounts, decree for such sum as the plain- 


tiff No. 2 is entitled to as remuneration, . 
cancellation of present scheme, framing of 
a scheme of amendment for administration 
of the estate, worship of the plaintiff Deity, 
performance of the ceremonies, discovery, 
inspection, receiver, injunction and other 
reliefs, : 

T: On March 28, 1964 the defen- 
dant No. 3 Umesh Chandra Seal filed his 
written statement. In paragraph 1 
written statement Umesh Chandra 
stated that Paragraphs 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11 and 12 of the plaint are mat- 
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ters of record and the defendant relied on 
the same for ascertainment of the true 
scope and effect thereof. With regard 
to these paragraphs of the written state- 
ment Umesh Chandra Seal now wants to 
amend the written statement by stating 
that in view of the surrender and/or re- 
linquishment of sebaitship and  trusteeship 
by the said Manindra Chandra Seal in 
favour of his co-sebaits and co-trustees as 
will appear from the deed of surrender 
and relinquishment dated May 9, 1931, the 
laintiff No. -1 did not and could not have 
ereditary or any right of sebaitship and/ 
or trusteeship in acco ce with the pro- 
visions of. the deed of endowment dated 
October 1, 1916 or at all in respect of the 
said endowed estate., Mr. Law appearing 
for Umesh Chandra Seal submitted before 


me that the proposed amendments were 
by way of elucidation of the statements 
which are already there in the pleading. 


This is not a new case but the defendant 
is indicating the point of law which arises. 
He wants that an issue should be framed 
on this point and : argued. The plaintiff 
will. not be prejudiced because the facts 
are already there in the pleading. . - © 


8. The further amendment propos- 
ed is with reference to paragraph 6 of the 
plaint. The defendant wants to raise the 
plea of res judicata. e defendant wants 
to amend the written statement by stating 
that the plaintiff No. 2 instituted a suit in 
this Court ing suit No. 593 of 1948 
(Sri Sri Ishwar EAN Deb Jew v. 

iri wherein, inter 
alia, be alged and claimed for 
appointment of himself as the sole 
trustee and sebait of the plaintif Deity 
and for remuneration: of the other aa 


trusteeship of the plaintif deity which 
claim was rejected and refused this 
Court. In the premises, the said im of 


the plaintiff No. 2 in this suit is barred by 
the principles of res judicata and/or prin- 
. ciples analbgoue thereto. This amendment 
is purely a 
which are 
suit. The defendant wants that this Court 
will also consider whether the present suit 
is barred by the principles of res judicata or 
other principles analogous thereto. The other 


uestion of law on the 


amen t sought for is in paragraph 12 
of the original written statement. In the 
origi written statement, it was stated 


‘that the suit is not maintainable inasmuch 
as the plaintiff Prem Chand Seal -has no 
ight to the office of the -trusteeship and 
sebaitship and has no locus standi to re- 
present the plaintiff: Deity, By way of 
amendment the defendant Umesh Chandra 
Seal now wants to add that inasmuch as 


facts © 
eady there in the previous | 


ALR. 


the plaintiff No. 2 was not appointed by 
this Court to be basa the plaintiff Deity 
as its next friend nor any leave was grant- 
‘ed to him for the said ose, this suit is 
not maintainable and should be dismissed 
with costs: Or, in other words, the defen- 
dant wants an additional plea should also 
be considered on the facts and circum- 
stances which are already there. The last 
amendment that the defendant wants is 
that, the claim of the plaintiff No. 2 
sebaitship and trusteeship is barred by the 
law of itation and/or ouster. 

9. Mr. Gopal Law for the defen- 
dant Umesh Chandra Seal relied on AIR 
1970 Cal 8 (Seth Nanak Chand Shadiram 


v. Amin Chand Payarilal). In this case 
certain amendments of the plaint wae 
o 


sought for by way of elucidation of 
allegation and further that by mistake or 
through inadvertence the petitioner failed 
to incorporate the elucidation and/or parti- 
culars in the original plaint. The proposed 
amendment was allowed by A. N. Ray, Į 
(as he then was) and S. K. Mukherjea, J. 
The next case relied on is AIR 1969 SC 
1267 (Jai Jai Ram v. National Building 
Materials Supply, Gurgaon). In this case, 
it was held that the power to t amend- 
ment of the pleading is intended to serve 
the needs of justice and is not governed 
by any narrow or technical limitation. The 
Court always grants leave to amend the 
pleading of a party unless it is satisfied 
that the party ‘applying was acting mala 
fide or that by his acts he had caused in- 
jury to his opponent which may not be 
compensated by an order for costs. How- 
ever negligent or careless may have been. 
the first omission and however late the 
roposed amendment, the amendment may 
e allowed if it can be made without in- 


-Justice to the other side, 


The next case relied on by Mr. 


10. 
` Law is AIR 1950 Cal 879 (Abdul Rahim 


Naskar v. Abdul Jabbar Naskar) 
Harries, C. J. and Sarkar, J. (as he 
was) held: 

“If the amendment, is necessary to de- 
cide the real issue between the parties the 
amendment should be granted, even though 
the Court may think that the plaintif or 
the defendant who seeks the amendment 
will not be able to establish the facts ne- 
cessary to support the amendment plea of 
nee 


where 


then 


Dr. S. Das who was appearing 


` for the defendant Fatik Chandra Seal sup- 


ported the petitioner and submitted before 
me that in the conference which was held 
with him these points also struck him as 
important questions which arise for_consi- 
deration of the Court and accordingly he 
also advised that an application for amend- 
ment should be made: Prima facie, I am 
satisfied that the amendment should be 
allowed. The proposed amendments are 
questions of law which arise from the 
pleadings or from facts which are already 
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there in the plaint or in the written state- 
ment of the parties. Only the defendant 
Umesh Chan Seal has clarified and/or 
formulated the points of law which he 
wants that the Court should consider for 
determination of the real question of con- 
{troversy between the parties. 


12. As to whether amendment 
should be allowed or not; the ultimate 
test is:— (a) whether the amendment is 
necessary for the purpose of determining 
the real question of controversy, (b) whe- 
ther the amendment can be allow with- 
out injustice to the other side. It is not 
the case that these amendments are made 
mala fide. The whole question is whether 
by reason of delay for making this appli- 
cation any injustice is caused to the plain- 
tiff. There.is some delay no doubt but 
however much the delay may be, it is a 
question of law which the defendant wants 
to raise in the suit and the suit has not 
been heard. 


13. Mr. P. K. Sen, the learned ad- 
vocate for the petitioner urged before me 
that the amendments should not be allow- 
ed, He first of all argued that the peti- 
tion has been made in violation of the 
rules of this Court and as such is liable 
to be thrown out. He referred to Chapter 
VI, Rule 5 of the Rules of the Original 
Side which provides as follows: 


“Unless otherwise ordered, such sum- 
mons, not being an originating summons 
shall be served 2 clear days before the 
return thereof. A summons may be made 
returnable in a shorter time by leave of 
‘the Regi or Master which shall be 
endorsed on it.” 


He also referred to Chapter 88, Rule 44 
which provides as follows: 


articular 


sive both of the first and the last days.” 

Relying on these rules, Mr. P. K. Sen argu- 
ed that the Master’s summons in this case 
was taken out by Messrs. A. K. Chatterjee 
and Co. Solicitors for the applicant on 


28th January, 1972, and made returnable - 


on 8ist January, 1972. A copy of _ the 
summons with the grounds was served on 
Shri Pulak Chandra Das, Solicitors for the 
plaintiffs on January 28, 1972. From the 
endorsement in the original summons it 
a that Ashit Kumar De, clerk to 
Shri Pulak Chandra Das, Solicitor received 
the summons at 440 P.M. He argued 
that the office hours of the Court are up to 
4-30 P.M. 


14, In view of Chapter 88, Rule 

47, the summons should be deemed to 
ve been served on January 29, 1972, 
and it was made returnable on January’ 31 
1972. He submitted that January 29, an 
January 81 should be excluded and -there- 


Iswar Jomunnath v. Fatik Chandra (Hazra J.) 


[Prs. 11-16] Cal. 375 


fore there are no 2 clear days for service 
before the return thereof as provided in 
Chapter VI, Rule 5 of the Rules of the 
Original Side. He submitted that the peti- 
tioner has not complied with the rules. He 
also contended that a summons may be 
made returnable in a shorter time by leave 
of the Registrar or Master, which s be 
endorsed on it. There is no such leave 
endorsed on the summons, and no such 
leave was taken beforehand, for short ser- 
vice and therefore, this summons, accord- 
ing to him, should be thrown out. 


15, After receipt of the summons 
the parties appeared before the Court on 
the retumable date, namely, January 31, 
1972 and by consent the matter was 
journed and permission for filing affidavits 
was obtained. Thereafter, by consent the 
matter was adjourned from time to time 
and affidavits were filed by the respective 
parties. As a matter of fact the suit was 
called on for ‘hearing before me and 
it was opened by Mr. P. K. Sen, the learn- 
ed counsel for the defendant Umesh Chan- 
dra Seal submitted that his client has been 
advised to make an application for amend- 
ment for the written statement and the 
matter was then adjourned for the same. 


16. In Chapter 56, Rule 46 of the 
Rules of the Original Side, it is provided 
that “the Court or a Judge dal have 
power to enlarge or abridge the time ap 
pointed by these rules upon su 
terms (if any) as the justice of the 
may require an ay such enlargément 
may be ordered, although the application 
for the same is not made only after the ex- 
piration of ‘the time appointed or alow- 
ed”, After all es of procedure are in- 
tended to be a handmaid to the adminis- 
tration of justice. A party cannot be re- 
fused just relief merely because of some 
mistake, negligence or inadvertence or in- 
fraction of the rules of procedure. i 
is a salutary principle and this principle 
has been recognised y the Supreme Court 
in AIR 1969 SC 1267 at p. 1268. Mr. Sen 
did not say that his client suffered injustice 
because of shortness of time. As a matter 
of fact the clerk of Mr. Pulak Chandra 
Das, Solicitors for the plaintif received th 
summons on Jan 28, 1972. I think. 
the Court has ample power to abridge 
time to do fustice to a litigant. This is not 
a case where due to shortness of time the 
plaintiff has suffered in any way. 
ever, since then I enquired from the Re- 
peat Appellate Side as to 

ours of the Court and I ascertained that 
the office hours’ are between 10-15 A.M. to 
4-45 P.M. In that event, the summons 
being received at 440 P.M. on January 
28, 1972 by the clerk of Shri Pulak Chan- 
dra Das, was received in time on January 
28, 1972, and the summons being return 
able on January 31, 1972, there are two 
clear days before the returnable date. In 
the premises, there is no substance in the 


case 





ae Cal, [Pr. .1J 
E Sen. The next 
point ney by Me P; eS Sen is that 


not been explained in the tition, Mr. Sen 
relied on 1870 SC (Raj Kumar 
Mohan Singh v. Raj Kumar Pasupatinath 
Saran Sin and contended that this am- 
endment should not be allowed. In Raj 


Kumar Mohan Singh’s case litigation conti- 
nued for 22 gas and the defendant ap- 
plied in the Supreme Court for’ amendment 
of the written F statement to raise new con- 


tention, The Supreme Court was not 
satisfied, prima facie, in the contention 
EE an "held that the amendment could 


not be allowed .at such a late-stage. In 
` my view the Supreme Court did not allow 
the amendment under entirely erent 
prendstaie which has not noch relevance 

cts 








ment w. 
ay, pra The defendant pire in 
davit that there is no inconsistent 
averment. The proposed.amendment has 
asked for in elucidation and amplifi- 
cation of the averments . already made im 
the written statement. I do nae think tha’ 
there will be any injustice caused to the 
laintif if I allow such amendment. - 
K. Sen relied on (1966) 70 Cal WN 
1055, aa mere Co. Ltd; v. National Pro- 
porties L this case, the defendant 


asked for ie eae of the written state- ` 


ment after 7 years. The plaintiff opposed 
the amendment on the ground that by the 
amendment the defendant is gecking to 
make ‘a third party responsible for the 
injury and contended: that what is sought 
leaded ey Bir of amendment were 
in the written statement. 
e li have- aie the third 
he cannot do now in view of 
time. I do not know how 
ae relevance under the es of this case. 
any ‘event, in the rted in 
(loeb) 70 Cal WN 1055, £ S. K. Mukherjea, 
‘J. held: “the amendment of the defence 
should not be refused on the ground that 
the defendant is makmg a new case if the 
peo does not suffer some injury - by 
e amendment ch cannot be compen- 
sated by costs”. em ac ae ea A 
against the contention of Mr, P. K. Sen 
and this case does not support him. In 
this case leave 2 PE T yra A 
ment was grant erjea, 
even after 7 years. "The other case cited 
by Mr. P. K. Sen, AFR 1970 ae a does 
not apply. In the Premises, ay 
the prayers in the Mores 
Orders in terms of prayers (a), b) ead (à 
of the Masters summons are granted. With 
regard to costs, the petitioner must pay 
costs of this application and the costs 
thrown away by reason of the ‘suit being 
taken out of the list when the suit was 


Jahar Lal v. T. Jews Shebait (S. P. Mitra #) 


-unde 
. parties concerned includi 


-weeks m 


A.L R 
actpall. called on and o ened by Mr. P. K. 
Sen. ; mitted that. his client 
will not ie Era to realise the cost from 
the petitioner unless ae is made condition 
precedent, He stated that there is a de- 
cree in favour. of his client for papers 
N which is mentioned in. his da- 
vit and the said decree could not be realis- 
ed. There is no doubt that. in the instant 
case there is delay for several years. Cost 
of the day was reserved. This prayer for 
amendment of the written statement has 
been made more than 7 yeats after the. 
date of the filing of the’ original written 
statement. In view of the above ‘fact, 
the petitioner do pay to the plaintiffs Soli- 
citors the sum of 30 GMs. within 4° weeks 
from date for one yr of costs of their 
application and the costs thrown away pur- 
suant to the application made herein and 
the said 80 GMs. be held subject to taxa- 
tion on usual und g of the parties to 
repay or refund whatever the amount may 
be on taxation. The amendment should 
be effected within 4 weeks from this da 
Set gery age minutes, on 


ment to act on a signed copy of the minute. 
Suit to appear in the peroni tory list 6 
this date, ed for com- 


_ Petition allowed. 
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f Defandants-Raspan ents, 


A. F. A. D. No. 1041 of 1959, D/- 
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Bengal Tenno. Act (8 of 1885), Sche- 
dule I, Art. - ‘th 


the Bengal Tenancy Act 
must be effected by the 
capacity as landlord. 1961 Cal 75 
and AIR 1930 Pat 256, Relied upon. À 
; : (Para 12) 
Cases Referred: Chronological 

AIR 1961 Cal 75 = 65 Cal WN .420 


f 11 
C. C. oe with Gourl Prasad 
Mukherjee, for Appellant, 


SANKAR PRAS J. =m 
This is a second a from the Tidarnent 
of the Additio Subordinate Judge, 
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Hoo. ye delivered on the 4th January, 
19 e dispute. relates to about 6.89 
acres of 1 iad under khatian. No. 288 in 
Mouza Chowtara, P.S. Dhaniakhali in the 
district of Hooghly. One Bholanath Jana 
was a tenant in respect of this land under 
Satis Giri, the Mohunt of: the Hrishikesh 
Asram of Tarakeswar. On the 22nd De- 
cember, 1932 Bholanath sold some por- 
tions of this land to the defendants Nos. 
7 and 8. The defendants Nos. 8 to 6 are 
the heirs of Bholanath and the defe 

No. 1 is the present landlord. 


2. In 1987, the landlord filed a 
rent suit against the defendants Nos. 3 to 
8. This was Rent Suit No. 999 of 1987. 
The suit was decreed on February 2, 1938. 
Before this decree was put into execution, 
the plaintiff purchased the suit plots from 
the Ar Ae A Nos. 7 oa 8 with notice 

to the landlord. `The date of plaintifs 
Purchase is the 19th December, 1938 

Thereafter on the 12th March, 


Jahar Lal v. T, Jews Shebait (S. P. Mitra J) 


[Prs. 1-10] Cal. 877 


auction. In this sale the defendant No. 1 
became the auction- er. 

Pursuant to this 
Tae. delivery of 


was given to the 


auction-pur- 
ssession of the suit 
dant No. 1 on 


defendant No. 2. 

5. The plaintiff, who is the ap 
lant before us, on the 28th September, 
1951, filed Title Suit No. 230 of i 
the Munsif’ In: the 


hinsurah. 
alia, declaration of title and 
ssession were 


hinsurah dispos 
He held that “the paDDR S s 
title to the suit lands acquired by Ext. 
has remained unaffected by the sale : 
execution of the decree. in Rent Suit No. 
999 of 1937 of the Ist Court of Munsif, 
Hooghly”. But he dismissed the suit on 
the ground of. limitation. According to 


w in the Rent Execution Case No. 763 him, to a suit of this nature Art. 8 in Sche- 
of 1940 the suit lands were put to sale by dule IH to the Bengal Tenancy Act, 1885 
(Contd. on Column No. (2)): applies. This Article is as follows: 
Description of suit, Period of Time -from which period 

limitation. begins to run. . 
Two years. ' 


To recover possession of bad claimed 
by the plaintif as a raiyat or an 
under-raiyat. 


7. The plaintif preferred an appeal 
which was marked as Title peg No. 187 
of 1954. On the 4th February, 1958, the 
Additional io appen. Th. AT of Hooghly 
dismissed the a poliate Jud dge 
did not disturb th e Munsifs finding on 
quetion of title. He agreed with him on 

question of limitation. He was also ‘of 
the view that Art. 8 in Schedule III to the 


Tenancy Act, 1885 stood in the 


Bengal 
way n the plaintiffs obtaining a decree. 
8. On the 29th April, 1958 the 
ENS appeal was filed. On May 5, 1965 
EA a J. referred the appeal to 
Bench as it raised important 
question Ae law. 


9. The only point that arises for 

consideration is whe the plaintiffs suit 
For declaration of title and Bony. S pos- 
session would be governed by Art. 
Schedule III to the Bengal Tenancy Sik 
1885 or by the ordinary law of limitation, 
in other words, whether the period of limi- 
tation would bé two years or twelve years. 
E the period of limitation is eae: years 
the suit was instituted within tim 


10. Now, Art. 8 in eDi m 
fo the Bengal Tenancy- Act, 1885 applies 
to a suit by a raiyat or an todan at who 


is seeking to recover ession, iously 
the Article contemplates that ee iyat has 
e has 


the under-raiyat was A possession: 1 
been dispossessed: and he is fying 0 3 
cover possession. There was a 

tf opinion in our Court es to the nabite of 





. an authorised agent 


The date of dispos- 
session. 


dispossession which. Article 8 envisaged. 
One view was that the ossession must 
be by the landlord himself. The other 
view was that any form of di ession 
was enough to bring the suit within the 
scope of Art. 3. Fortunately for the 
controversy , has now been settled by a 


Full Bench decision of our Court in 
case Kubir Malla v. Manik Mallik, ATR 
1961 Cal 75 (FB). Our Full Bench is of 


to its Te is intended “to amend ed 
consoli 


the adie or by 
the landlord acting 
within the scope of his authority: the mere 
fact that the landlord brought the holding 
to sale does not j an inference of im- 
pied undertaking by him to recognise: the. 

third party auction-purchaser as his tenant 
in the: absence of any evidence to that 
effect: further under the present law’ the 
recognition of the purchaser as a tenant 
does not depend upon any ‘implied offer’ 
by the landlord to reco e him as a ten- 
ant: the purchasers right is now a statu- 
tory right as provided im Section 26-C 
which can be enfor even against the 
will of the landlord: hence if in. the execu- 
tion of a decree for rent obtained against 
a tenant by the landlord a ‘third party pur- 
chases the right, title and interest of athe 


defaulting tenant or the holding itself and 


means oaea 
o 





378 Cal. [Pr. 1] 


dispossesses the original tenant the dispos- 
session is not to be deemed to isposses- 
sion by or ae 
to attract the special 
Schedule II, Art. 3 


il. A Full Bench of the Patna 
High Court in Gajadhar Rai v. Ram Cha- 
d Cas 565 = (AIR 1980 

has also taken the.same 
view. The Patna High Court’s Full Bench 


limitation provided in 


12. The Patna High Courťs deci- 
sion is more apposite to the facts of our 
case. The position is that unless the dis- 

ssession complained of is a dispossession 
y the landlord in his capacity as the land- 
lord, Art. 8 of Schedule IN to the Bengal 
Tenancy Act is not attracted. From 
int of view the judaments of the Courts 
Pw with respect to limitation cannot. be 
sustained. In the instant case there was a 
hase by the defendant No. 1 who was 





763 of 1940 but the landlord did not pur- 
chase as a landlord but as any other auc- 
tion-purchaser in a rent execution sale. 
On these facts, the special period of limi- 
tation cannot apply to' the plaintiffs Title 
Suit No, 230 of 1951, 


13. We, therefore, allow the ap- 
peni and set aside the Endings of the Court 
elow in regard to limitation as also .the 
order of the Court below dismissing the 
suit. The plaintiffs suit is decreed as pray- 
ed. There will be no’ order as to costs of 

this appeal. i È 
S. K. DATTA, J.:— 14. I agree. 
Appeal allowed. 
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Durga Prasanna Gupta, Petitioner v. 
State of West Bengal and others, Respon- 


dents. i 

C. R. No. 8094(W) of 1966, D/- 
29-11-1971. a . 

Constitution of India, Article 309 —~ 
No specific rule under, Article — Resigna- 
tion when takes effect. 

The fact that resignation is to be 


effective from a future date does not mean 
that it was. not accepted before and that 


the Government servant continued in ser- 
vice till that date. 1954 SC 584, Re- 
lied on. (Para 2) 


In the absence of any rules under the 
Article to that effect. a communication of 


BP/CP/B128/72/MNT/BNP 





D. P. Gupta v. State (S. Mukharjt J.J 


behalf of the landlord so as. 


the landlord in Rent Execution Case No.. 


‘Mines and Minerals, Government òf 


ALR 
acceptance of resignation is not essential - 
for its being effective. A Government ser- 
vant cannot urge that he should be deem- 
ed to be in service till acceptance of his 
resignation was communicat to hi 

he could withdraw it before the date of 
such communication though it was accepted 
by Government before the date of its with- 
drawal by the him. Art. 811 does not 
apply to such a case. (X-Ref:— Art. 311). 
AIR 1969 -SC 180, Followed. AIR 1963 
SC 395, Referred; AIR 1956 AI 511, Dis- 
tinguished. . (Para 4) 
Cases Referred: Chronological Paras 
AIR 1969 SC 180 = 1969 Lab IC 

- 810, Raj Kumar v. Union of India 4 
AIR 1968 SC 895 = (1962) Supp 3 


SCR 718, Bachhittar Singh v. State 

of Punjab. 4 
AIR 1956 All 511 = 1956 All LJ 

421 (FB), Bahori Lal Paliwal v. 

Dist, Magistrate, Bulandshahr 6 
ATR 1954 SC 584 = 1954 SCJ 809, 

Jai Ram v. Union of India 8 


A.. P. Chatterjee and Sm. Sabitri Devi 
pee , for Petitioner; Addl. Govt. Pleader, 
or Respondents. 


ORDER :— The petitioner was ap- 
pointed Law cer in the Direm a off 
est 
Bengal. the order dated 19th April, 
1965. The itioner was appointed sub- 
stantially to that pe though on. probation 
for two years with effect from the date he 
actually joined the said as Law Off- 
cer. The petitioner actually joined on 27th 
April, 19 On 16th May, 1966 the peti- 
tioner tendered ‘his resignation to the De- 
puty Secretary, Commerce and Industries 
epartment, Government of West Bengal 
through the Chief Mining Officer, Gov- 
ernment of West Bengal. In the said let- 
ter, the petitioner stated that his resignation 
might be accepted at an early date with 
a request to relieve him of his present 
post as early as possible. It has been said 
on behalf of the respondents in the affi- 
davit-in-opposition that the said resignation 
was accepted by the then Minister of State 
on the 80th May, 1966. After submission 
of the resignation, the petitioner changed 
his mind and wrote a letter on 8rd June, 
1966 to the Deputy Secretary, Commerce 
and Industries Department withdrawing his 
resignation. On 8th June, 1966 the De- 
puty Secretary to the Government of West 
engal, Commerce and Industries, Mineg 
Branch forwarded a Notification acceptin 
the petitioner’s resignation from the post 
the Law Officer. The petitioner was in- 
formed by the said letter that his ee 
tion had been accepted with effect m 
10th June, 1966. On 9th June, 1966 the 
petitioner was informed that the petitioner's 
resignation had already been accepted with 
effect from 10th June, 1966 and the Gov- 
ernment expressed its inability to consider 
the petitioner's letter dated 3rd June, 1966 
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withdrawing his resignation. U 
facts, the petitioner moved this Court 
Article 226 of the Constitution. 


these 
under 


i 2. Counsel for the petitioner con- 
tendeď that inasmuch as the resignation 
` letter was withdrawn before the order 


communicating acceptance of the resigna- 
tion was received by the petitioner, the 
petitioner was entitled to withdraw the 
gaid resignation and the respondents were 
required to consider the said withdrawal. 
In not having done so, it was urged that 
the respondents acted illegally. It was fur- 
ther submitted that inasmuch as the resig- 
nation was accepted with effect from June 
10, 1966 the petitioner continued to be in 
the Government service until that date and, 
therefore, the petitioner had the right to 
withdraw the said resignation until that 
date. It was urged that the Government 
decision was not a decision until it was 
communicated. In the premises, inasmuch 
as no decision was communicated to the 
petitioner accepting the ee of the 
petitioner prior to 8rd or 4th June, 1966, 
the petitioner was entitled to withdraw the 
letter of resignation. It was’ submitted 
further that the Government had acted il- 
legally in accepting the resignation. 


Counsel for the petitioner drew my 
attention to the decision of the Supreme 
Court in the case of Jai Ram v. Union of 
India, ATR 1954 SC 584. There it has 
been observed that it might be conceded 
that it was open to a servant, who had ex- 
pressed a desire to retire from service 
to his superior officer to give him the re- 
quisite permission, to change hi mind 
subsequently and ask for cancellation of the- 
permission thus obtained; but the Govern- 
ment servant should be allowed to do so 
as long as he continued in service and 
not after it had terminated. But where the 
service of the servant had ceased, because 
of the retirement he could not be held to 
have continued in his service, though at 
the time he was on pogt-retirement leave 
granted. to him under special circumstan- 
ces. It was urged by counsel for the peti- 
tioner on the basis of the authority of this 
aforesaid decision that in the instant case, 
firstly, the resignation was accepted from 
10th. June, 1966, therefore, the Govern- 
ment servant was entitled until that date 
to be considered to be in service and as 
he was in service until June 10, 1966 the 
Government servant was entitled’ to with- 
draw the resignation. JI am however of 
the opinion that it cannot be contended 
’ that the resignation was accepted on 10th 
June, 1966. The resignation was accepted 
ong before that and in the  affidavit-in- 
opposition it had been stated that it was 
o accepted on 80th May, 1966. The fact 
that the resignation was effective from a 


future. date does not, in my opinion, mean 
that the ‘resignation was not accepted until 
that future date. Therefore, it is not pos- 


sible to hold that until 10th June, 1966, 


D. P. Gupta v. State (S. 


Mukbarji }.) [Prs. 1-4] Cal. 379 


the petitioner continued to be in service. 

e premises, J am unable to accept the 
first contention urged in support of this 
application. 


3. Counsel for the petitioner also 
relied: on the Full Bench decision of the 
Allahabad High Court in the case of Ba- 
hori Lal Paliwal v. District Magistrate, 
Bulandshahr, AIR 1956 AN 511 (FB). 
There, a bye-election was held on a casual 
vacancy supposed to have been created by 
the acceptance of resignation of the former 
Chairman of a Town Area Committee. 
The Chairman had, however before his re- 
signation was accepted by the District 
Magistrate, withdrawn it. In reply to the 
writ petition filed by the Chairman, ques- 
tioning the order of the District Magistrate 
to hold the bye-election, it was contended 
that the election having been held it could 
only be-set aside in accordance with the 
provisions of the U. P. Town Areas Act or 
the rules framed thereunder, and hence 
the writ petition was not maintainable. It 
was held that as upon the validity of the 
acceptance of resignation depended the 
validity of the order to hold the bye-elec- 
tion and the bye-election itself, the petition 
was maintainable. The majority of -the 
learned Judges of the Allahabad Full Bench 
observed that the Chairman of the Town 
Area Committee had, before the resignation 
was accepted, a right to withdraw it and 
he having done so, there was no resigna- 
tion left which could be accepted by the 
District Magistrate. Hence, even after its 
withdrawal if the District Magistrate ac- 
cepted the resignation, the purported accep- 
tance of the resignation by the District 
Magistrate was a nullity and so was his 
communication to the Town Area Com- 
mittee. The facts of that case, in my opin- 
ion, were entirely different. It is not ne- 
cessary for me to refer in detail to the 
said judgment in considering this issue. 

4, It was further contended that 
the decision was no decision until it was 
communicated to the party concerned and 
in the instant case the decision to accept 
the resignation was communicated to the 
petitioner on 8th June, 1966. Therefore, 
it was. urged it could not be said that prior 
to 8th June, 1966 there was any decision 
to accept the resignation. Therefore, it 
was submitted that the petitioner was en- 
titled to withdraw his resignation. Reli- 
ance was placed on the upreme Court 
decision in the case of Bachhittar Singh v. 
State of Punjab, AIR 1963 SC 895. There, 
the Supreme Court observed that before 
something amounted to an order of the 
State Government two things were neces- 
sary. The order had to be expressed in 
the name of the Governor as required by 
clause (1) of Article 166 of the Constitu- 
tion and then it had to be communicated. 
The Constitution requires that the action 


-must be taken by the authority concerned 


in the name of the Governor. It was not 


880 Cal. [Pr. 4] D. P. Gupta v. State (S. Mukharji J.J ALE 
till this formality was observed that the withdrawal of his resignation from the 
action could be re as that of the Indian inistrative service. He also ` 
State. © Constituti ‘speaking, the Min- addressed a separate letter to the Secre- 
ister was no more than an adviser an tary to the Government of India, Ministry 


that the head of the State, the Governor 
was to act with the aid and advice of his 
Council of Ministers. Therefore, until such 
advice was accepted by the Governor what- 


ever the Minister or the Council of Minis- 
ters might say in regard to a particular 
matter would not become the action of 


‘the State until the advice of the Council 
of Ministers was a ted or deemed to be 

ted by the H of the State. In- 
deod. it was possible after expressing 
i matter at 
the Coun- 


communicated to the ' person concern 
The Supreme Court er observed that 
“it was of the essence that the order had 
to be communicated toi the person -who 
would be affected by that order before the 
State and that person could be bound _by 
. that order. For, until it was communicat- 
ed to the person ee by it, it was 
open to the Council of Ministers to consider 
the matter over and over again and, there- 
fore till its communication the order could 
not be regarded as anything more than Pk 
vision in character. Relying upon ese 
observations, counsel for the petitioner `con- 
tended that in the instant case also there 
was no decision and such communication 
was received only after 8th June, 1966" 
before which the petitioner . had already 
written withdrawing his resignation. This 
point would have required very serious 
consideration but this point is no longer 
open to counsel for the petitioner in. view 
of the judgment of the Supreme Court in 
the case of Raf Kumar v. Union of India, 
ATR 1969 SC 180. -The petitioner in that 
case was a member of Indian Administra- 
tive Service and he had asked ` the Gov- 
ernment to relieve him from service. The 
Government accepted it. But before com- 
munication of the order: accepting his re- 
pr ao reached him, he withdrew his 
er of resignation. The petitioner in that 
case wrote to the Government on 2st 
August, 1964 and on 30th Au 1964 
submitted his resignation. On 8lst Octo- 
ber, Bae the een of are we 
cept e resignation and request e 
Chief Secretary to the Government of 
Rajasthan to intimate to the petitioner the 
date on which the petitioner might be re- 
lieved of his duties so that a formal noti- 
fication could be issued in that behalf. 
After some time the petitioner changed. his 
mind and by the letter dated 27th Novem- 
.ber, 1964 the petitioner requested the 
Chief Secretary to the Government of. 
Rajasthan to recommend. acceptance of the 


of Home Affairs, intimating that he was 
withdrawing his resignation from the Indian 
Administrative Service. On 29th M 


1965 an order accepting the resignation 

the appellant from the Indian Administra- 
tive Service was issued and the . petitioner 
was directed to hand over the 


and 
the State of 
rejected the petition On an a 
the Supreme Court, it was held that 
view of the facts and circumstances the 
petitioner had no locus paenitentiae to 
with i i i after it 


draw 

was a was 

the principle that an order terminating the - 
employment was not effective until it wag 
intimated to the employee could not apply 
to the facts of this case. The Supreme 
Court held that there was no rule ed 
under Article 809 of the Constitution deal- 
ing with the question as to when a re- 
signation became effective. In | the. facts 
and circumstances of the case, the Supreme 
Court also held that there was no question 
of application of Article 311 of the Consti- 


eed the order. issued by 
jasthan. Th 

to 
in 


tution, 


In my opinion, the facts. of the instant 
case are apposite to the facts of the-afore- 
said case. view of the Supreme Court’s 
judgment that an order of termination of 
service would not become effective until it 
was communicated would not apply to 
case of acceptance of resignation, in the 
instant case also it must -therefore be held 
that in order to be effective it was no 
necessary for an order of acceptance of the 
resignation to be communicated, Accordin 
to counsel for ‘the petitioner the Supreme 
Court was not concerned with that con- 
tention in fe aforesaid case. I am unable - 
to accept this position. It is not necessary 
for me to speculate whether a particular" 
contention was considered or not but the 
Supreme has in unequivocal terms: 
expressed the opinion that in case of an 
acceptance’ of resignation to be effective 
communication was not essential and a de- 
cision of the Government to accept the re- 
signation would be effective without com- 
munication. After the said decision of the 
Supreme Court it cannot be contended that 
it was open for this Court to hold that 
the decision of a Government ` was not 
effective until it was cOmmunicated, It 
follows from the said decision that after 
decision was taken to accept the resigna- 
tion of the petitioner he had-no right to 
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claim consideration of its withdrawal. In 
the instant case it is stated in the affidavit- 
in-opposition that the Minister of State 
concerned had accepted the resignation on 
80th May, 1966. ‘That was a date before 
the petitioner withdrew his resignation. 
Counsel for the petitioner then suggested 
that there was no proper decision ` the 
Minister: of State on 3 May, 1966. This 
point was’ not specifically en either in 
the petition or in the affidavit-in-reply. 
Furthermore, in view of the statements 
made in the affidavit-in-opposition and in 
the context of the ype aged in the peti- 
tion it must be held that the decision was 
taken on 80th May, 1966. Counsel for 
the petitioner also drew my attention to 
Section 5 of the Contract Act and contend- 
ed that in this case the withdrawal of the 
resignation was made at a time when the 
resignation not become effective. How- 
ever, in view of the judgment. of the 
Supreme Court, I am ae 
it was not possible for couns for the 
petitioner to urge that point any longer. 

5. In the aforesaid view of the 
matter, this application must fail and is 
accordingly dismissed. The Rule nisi is 
discharged without any orders as to costs. 
Interim orders, if any, are vacated. 

i Application dismissed. 





AIR 1972 CALCUTTA 381 (V 59 C 76) 
, . MURARI MOHAN DUTT, J. ~ 
Ram Kumar Kajaria, Petitioner v. 
M/s. Chandra Engineering (India) Ltd, 
Opposite Party, i 
Civil Rules Nos, 618 and 619 of 1969, 
D/- 7-9-1971. 


(A) Limitation Act (1963), S. 137 — 
. Scope — Article applies to application 
oude special laws also. ara 10) 


(B) Limitation Act (1908), S. 181 — 
Scope — Article applied only to applica- 
tions under Civil P. C. (Para 6) 


(C) W. B. Land Reforms. Act (10 of 
1956), S. 8 (1) — Application for mp- 
tion — Limitation, ara 10) 

(A) (B) (C) It is true that Article 181 
of Limitation Act (1908) applied only to 
application under Civil P. C. but under the 
Limitation Act (1963), the scope of Art. 137 
which corresponds to Article 181 has been 
widened, Unlike Article 181, Article 187 
is not restricted only to applications under 
Civil P. C. but it also applies to applica- 
tions and petitions under other enactments. 
Therefore, Article 187 applies to applica- 
tions for pre-emption under -Section 8 (1), 
W. B. Land Reforms Act. Where the 
petitioner is not served with a notice under 
Section 5 (5) of W. B. Act, the period of 


limitation applicable would be under’ Arti- - 


KO/BP/F660/71/LGC 





- person is a rat 
. which the lan 


the opinion that — 


R. K. Kajarla v. C. Engineering (India) Ltd. (Dutt J) [Pré. 12] Cal 81 


ele 187 Limitation Act and not under Sec- 


enc filed within 3 years of the trans- 

er would not be barred i i 
(Case law discussed), 
(D) W. B. Land Reforms Act (10 of 
1956), S. 2 (10) — Raiyat?’ — Test to de- 
termine. (Para 12) 
(Œ) W. B. Land Reforms Act (10 of 
1956), S. 8 (1) — Application for pre-emp- 
tion — raiyat — Condition pre- 
cedent for enforcing right of pre-emption. 
(Para 13) 


(D) (Œ) The only test whether a 
or not is the purpose for 
was settled. If purpose 
for which the settlement is made is agricul- 
tural purpose, the person in whose favour 
such seii emant is made is atthe 
purpose is other than agricultural purpose, 
ree the person in whose favour the settle- 
ment is made cannot be regarded as a 
raiyat even though the land is actually used 
for agricultural purpose,” (Para 12) 
Where the predecessor-in-interest of the 
Eire ae deed ee 
in respect o isput oldi t can- 
not be said that he does not hold che land 
for purposes of agriculture. So long as 
the aries subsists, the raiyat is entitled 
to avail of the right of pre-emption under 
Section 8 (1), even thou he does not 
cultivate land of his holdi Cultivation 
of pe deed or actual, use o pd same for 
agricultural purpose by a co-sharer raiyat 
is not a condition precedent to enforce the 
right of preemption under Section 8 RA 
AIR 1981 PC 814, Distinguished. (Pr. 18) 
Cases Referred Chronological Paras 
ATR 1985 SC 540 -= (1964) 4 SCR 
69, Prativa Bose v. Rupendra Deb 


Raikat 
AIR 1964 SC 752 = (1964) 8 SCR 
th Bombay Gas td. v. Gopal 


iva 
AIR 1958 SC 98 = 1958 SCR 351, 
chand & Co, v. Jawahar 


= 52 Cal WN 64 

(SB), Asmatali v. Mujaharali ; 

AIR 1981 PC 814 = 36 Cal WN 29, 

. Turner: Morrison & Co. Ltd. v. 
Monmohan Chowdhury 1l 

Manindra Nath Ghose and Tanendra 

Coomar Dutt, for Petitioner; Nalini Ranjan 
Bhattacharji, Bireshwar Bhattacharji, Bhu- 
pan Bhusan Dalal and L. K. Chatterjee, 
or Opposite Party. 
i ORDER:— Bi se bec, Todes = ae 
of two pre-emption ings under Sec- 
tion 8 å; of the West Bengal Land Re- 
forms Act, 1955. 

2. It a rs that some of the co- 
sharers of the disputed holding 
tions of the same to the opposite 
Chandra Engineering (India) Ltd. 

ered sale deeds dated April 

pril 4, 1966. It is not disp 


6 
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opposite party is a stranger in respect of the 
disputed holding. The petitioner alleged 
that he was a co-sharer raiyat of the hold- 
ing and that the transfers were made with- 
out service of any notice upon the petitioner 
under Section 5 6) of the West Bengal Land 
Reforms Act. After the petitioner. came to 
know of the said two transfers, the peti- 
tioner made the said two applications before 
the Senior Land Reforms ficer on August 
17, 1966, praying for pre-emption under 
Section 8 (1) of the Act, 


3. - The opposite party opposed the 
said two applications of the petitioner. It 
was alleged by the opposite party that the 

titioner was not a co-sharer raiyat of the 
isputed holding and that the applications 
not having been filed within the period of 
limitation prescribed by Section (1) of 
the Act, the applications were barred. 


4, The Senior Land Reforms 
ficer by two orders both dated March 27, 
1967, passed in the two pre-emption cases 
arising out of the said two sppucations of 
the petitioner, came ‘to the findings that the 

etitioner was a co-sharer raiyat of the 
folding and that no notice of the transfer 
was served upon the petitioner _ Relyin 
on the decision of the Special Bench o 
this Court in Asmatali : v. Mujaharali, 52 
Cal WN 64 = ae 1948 Cal 48) (SB), the 
Senior Land Reforms Officer held that the 
applications having been filed within three 
ears of the respective dates of the trans- 
fos. the applications were not barred by 
limitation. Upon :these tindin aa, the Senior 
Land Reforms Officer allowed the applica- 


tions of the petiton for pre-emption under ` 
I 


Section 8 (1) of the Act. The opposite 
party preferred two appeals to the Second 
Court of the Munsif at Arambagh. Both 
these appeals were heard analogously by 
the learned if. ' 


5. The. learned Munsif took the 
view that Article 181 of the Indian Limi- 
tation Act, 1908, was not aria to an 
application under Section 8 9 of the Act. 
According to him, Article 181 would apply 
only to an application under the Code of 
Civil Procedure and that the applications 
under Section 8 (1) of the Act not being 
-applications under the Code of Civil Pro- 

ure, the petitioner was not entitled to 
avail of the three years’ rule. of limitation 
as prescribed by Article 181. The learned 
Munsif held that the Bove eons of the 
etitioner were barred by limitation. On 
the question whether the petitioner was a 
- raiyat or not, the learned Munsif was of 
the view that as the petitioner who is the 
successor-in-interest. of the raiyat in respect 
of the disputed holding, not bein elf 
a cultivator was not a raiyat and as such 
the petitioners applications under S. 8 a 
was not maitai le as the petitioner coul 
not be said to be co-sharer raiyat. On 
the aforesaid findings, the learn Munsif 
by his order dated Seanas 7, 1969, allow- 


Of- 


ALR 
ed the appeals and dismissed the lica- 
tions of the petitioner under Section 8 (1). 


Hence, these two Rules by the petitioner. 

6. It may be stated at the outset, 
that the learned Munsif was right in hold- 
ing that Article 181 applied: only to appli- 
cations under the Code of Civil Procedure 
and that the spplications of the petitioner 
under Section 8 (1) not being applications 
under the Code of Civil ee ty the 
provision of Article 181 was not available 
to the petitioner. Whatever doubts there 
might have been ‘previously as to the appli- 
cability of Article 181 to applications Gade: 
other enactments, it has now been settled 
by the successive decisions of the Supreme 
Court that Article 181 will apply only to 
applications under the Code of Civil Pro- 
cedure (Sha Mulchand & Co. v. Jawahar 
Mills Ltd., 1858 SCR 351 
(AIR 1958 SC 98); Bomba . Vv. 
Gopal Biva, AIR 1964 SC 752; Protiva Bose 
S i upendra Deb Raikat, AIR 1965 SC 


7. It has been already stated that 
the two transfers were made on April 2, 
1966 and April 4, 1966, that is, after the 
Limitation Act of 1968 had come into 
force. The learned Munsif did not, how- 
ever, consider the applicability of Art. 137 
of the Limitation Act, 1963, which corres- 
ponds to Article 181. ; 

8. Article 181 was held to be RA 
plicable only to applications under (:) 
Code of Civil Procedure in a long series 
of decisions, for the reason it since all 
other applications mentioned in the third 
division of the Schedule were applications 
under the Code of Civil Procedure, the ap- 
lications referred to in Article 181 should 
e construed , ejusdem generis, that is, it 
would apply to applications under the Code 
of Civil Procedure. e same view was 
maintained even after the amendment of 
Articles 158 and 178 of the Limitation 
fet 1908, by the Indian Arbitration Act, 


9. Under the Limitation Act, 1963, 
the- scope of Article 187 has been widen- 
ed. In clause (b) of Section 2 a new 


definition of the word ‘application’ has been 
inserted. Clause (b) provides that ‘applica- 
tion” includes a petition. In view of the 
said new definition of the word ‘applica- 
tion’ the scope of the ‘Limitation Act has 
been enlarged by making it applicable to 
applications as o petitions under special 
enactments. 

10. The statement of objects and 
reasons of the Limitation Act, 1963, de- 

es as follows: 


“A new definition of application is be- 
ing inserted so as to include a petition, 
original. or otherwise. The object is to 
provide a period of limitation fèr original 
applications and petitions under special laws 
as there is no such provision now.” 

It is, therefore, clear that the intention o 
the legislature was that the Limitation Act, 
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1963, would apply also to appin oi and 
petitions under the special laws, 

Article 181, Article 187 is not restricted 
only to applications under the Code of 
Civil Procedure, but it also applies to ap- 
plications and petitions under other enact- 
ments. In my view, therefore, Article 187 
applied to applications for pre-emption by 
the petitioner under Section 8 (1) of the 
West Bengal Land Reforms Act. The peti- 
tioner not having been served witha notice 
under Section 5 (5) of the Act, or in other 
words, the petitioner being a non-notified 
co-sharer, the period of limitation prescrib- 
ed by Section 8 (1) was not applicable, but 
Ithe period of limitation as prescribed by 
Article 137 was applicable. The petitioner 
‘having made the applications within three 
years of the transfers, the applications were 
jaot barred by limitation, 


ll. As to the other question, name- 
ly, whether the petitioner was a co-sharer 
raiyat or not, it has been already stated 
that the learned Munsif has taken the view 
that the petitioner who is the successor-in- 
interest of the raiyat`in respect of the dis- 
puted holding, not being himself a cultiva- 
tor cannot be held to be a co-sharer raiyat. 
In support of the said view the learned 
Munsif has relied upon the decision of the 





Privy Council in Turner Morrison & Co. 
Ltd. v. Monmohan Chowdhury, 86 Cal 
WN 29 = (AIR 1981 PC 814). In my 


opinion, the learned Munsif has misread 
and misunderstood the said decision of the 
Privy Council. In that decision the Privy 
Council has held that the proviso to Sec- 
tion 87-of the Revenue Sales Act (XI of 
1859), the term ‘raiyat? is limited to culti- 
vator and does not include the successor- 
in-interest of a raiyat who is not a cultiva- 
tor himself. That decision of the Privy 
Council does not apply to the case of a 
raiyat under the West Bengal Land Reforms 
Act. 


12. Section 2 (10) of the West 
Bengal Land Reforms Act defines the 
term ‘Raiyať as ‘Raiya? means a person 
who holds land for purposes of agricul- 
ture. It is clear from the definition of the 
term ‘Raiyat’ that the only test whether 
a person is a raiyat or not is the purpose 
for which the land was settled, If the pur- 
pose for which the settlement was made 
is agricultural urpose, the person in 
whose favour such settlement was made, is 

won ag other pend if the pur 
se is other than agricu purpose tor 
hich the land was settled, in that case 
the settlement cannot.be said to be a raiyati 
settlement and the person in whose favour 
the settlement was made cannot be regard- 
ed as a raiyat within the meaning of Sec- 
tion 2 (10), even though the land is actual- 
ly used for agricul purpose. 


18. There is no dispute that the 
predecessor-in-interest of the petitioner was 
a raiyat in respect of the aispuited hold- 


a raiyat. 








K. C. Chatterjee v. Durgapur Projects Ltd. 


Unlike 


- post of Chief Engineer 


Cal. 383 


ing. It may be that the land has not been 
used by the petitioner for agricultural pur- 
pose, but it cannot be said that he does 
not hold the land for purposes of agricul- 
ture. So long as the tenancy subsists, the 
raiyat is entitled to avail of the right of 
pre-emption under Section 8 (1), even 
though he does not cultivate the land of his 
holding. Cultivation of the land or actual 
user of the same for agricultural purpose 
by a co-sharer raiyat is not a condition pre- 
cedent to enforcing the right of pre-emp- 
tion under Section 8 (1). 


14. In the instant case, there be- 
ing no dispute that the purpose of the 
tenancy is agriculture, the petitioner must 
be held to be a raiyat of the holding. The 
finding of the learned Munsif that the peti- 
tioner not being himself a cultivator, is not 
a raiyat within the meaning of Section 2 
(10), is erroneous. > 


15. In the result, the order of the 
learned Munsif dismissing the applications 
of the petitioner under Section 8 (1) is set 
aside and the orders of the Senior Land 
Reforms Officer allowing the applications of 
the petitioner are restored. The Rules are 
made absolute. There will, however, be 
no order as to costs. 


Rule made absolute. 





AIR 1972 CALCUTTA 383 (V 59 C 77) 
A. C. GUPTA AND AMIYA KUMAR 
MOOKERJI, Jj. 


M/s. K. C. Chatterjee, Appellants v. 
The Durgapur Projects Ltd., Respondents. 


A. F. O. O. No. 102 of 1969, D/- 24- 
8-1971. 


__ (A) Arbitration Act (1940), S. 20 — 
Arbitration clause for referring disputes to 
“Chief Engineer of Company” — Post of 
Chief Engineer vacant at the time of dis- 
pute — Court can appoint arbitrator. 


Where under the arbitration clause in 
the contract between the contractor and the 
company disputes were to be referred to 
the arbitration of the Chief Engineer of 
the Company and when disputes arose the 
was lying vacant, 
the Court in such circumstances can ap- 
point an arbitrator. AIR 1948 Cal 230 and 
AIR 1964 Pat 468, Relied on. (Para 4) 


(B) Arbitration Act (1940), S. 20 — 
Where the person to whom disputes be- 
tween the parties are to be referred for 
arbitration under the arbitration clause in- 
termeddles in the dispute by giving his 
suggestions, without there being any refer- 
ence to him for arbitration, which are un- 
acceptable to one of the parties, the per 
son renders himself incapable of acting as 
arbitrator. (Para 4 


CP/EP/B527/72/GNB/VBB 
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Cases © Referred: Chronological Paras 

‘AIR 1964 Pat 468 = 1964 BLJR 665, 
Hindustan Steel Ltd. v. Ingeniurs | 
and Contractors 

AIR 1948 Cal 230 52 Cal WN 
288, Governor General in Council v. 
Asocatel Live- Stock Firm (India) P 


S. K. Guha. and Amiya Bikash Dutta 
Sarma, for Appellants; ` Mrs. Archana Sen 
A for Aa 
l J.:— This appeal is under 

Bection 58 39 “a & (wv) of of © Bar Arbitration Act 
from an o se ea aE an eae 
tion agreement. e Eika a te) 
building .contractors, submitted tender for 


a construction of an Auto Exchange at. 


pondent which was accepted by the res- 
ent, Durgapur Projects Ltd., and a for- 

contract was executed on the 1lth 
aoh 1964. The contract contained an 
arbitration clause namely Cl. 25, the rele- 
vant part of which is as follows: 


“Except where otherwise 
the contract all questions and 3 
AEA a EN shall be ied to 
the sole arbitration of the Chief Engi 
of the e Deporin, Should the Chi Ea. 


r.any reason unwilling or un-. 


Te t to act as such arbitrator, such ques- 
tion and ute shall be referred to an ar- 
bitrator.to be appointed by the Chief En- 


pr The award of the arbitrator shall 
final, conclusive and: binding on all par- 


ties to this contract.” | 
2. The appellant Rar that the 
gad the a subsequen the design 
drawings . for a building introduc- 


radical changes. ` Admittedly in terms 
of Clause 12 of the contract the appellant 
was entitled to p aye at revised rates for 
the changes. Under Clause 12 the En- 
eer-incharge has the “power to make any 
terations in, omissions, from, additions to 
and substitutions for the ori sp 
nie drawings, designs and instructions that 
appear to him to be necessary or ad- 
visable Clause 12” states inter alia that 
in such a case the Engineer-incharge shall 
revise the rates at which poiat was to 
be made A “determinin rates on ana- 
work o pim m (a) d tha aoe rates 
ue and in the 
current schedule of gored a À b) = current 
market rates of materials and labour when 
even c rates for the: ork are not avail- 
able in the schedule.” CL 12 further pro- 
vides that l 
“in the event of any dispute regarding 
rates determined on ysis for any alter- 
ed, additional or substituted work under this 


use, the decision iof Sapennondine 
- Fogiaeer of the Circle shall be final 


According to the a caf tor the respon- 
dent failed and_ negle to _refix the rates 
as required under cl. 12 while the work 


. made under Section 
Act. 


ALR 


was in progress. On 28th May, 1965, the 
appellant addressed a letter to the Chief’ 
Engineer of me reæpondent Compan on 


plaining that the cone to un 
that your office Lai drasti need eh a 
costing to an unworkable ical and uest- 


ing the favour of his intervention and “re- 
moreno of the cuts”. This letter i is Pe 
A (11) ia the case. On 12th July 
the Chief Engineer wrote back to Ei 
pellant offering certain revised rates whi 
were not found acceptable by the appellant. 
Then on llth March 1966-the appellant 
again wrote to the Chief Eager pi of he 
res ondent Company peaneetng nae 
er the matter in dispute to the sole Pd 
bitration of the Chief Engineer of the De- 
ent as per contract” in view - of the 
differences of opinion” that Aad arisen be- 
tween the contracting parties, It does not 
appear that this letter, Ext. 1/X, was 
wered by the Chief Engineer. Ultimately 
on 28th September, 1966 the © appellant . 
made an application under Section 20 of 
the Arbitration Act in the Court of the 
Subordinate Judge at Asansol wherein they 
Sentendo that the Chief Engineer having 
aia “meddled” in the dispute’ had “ som 
himself. to a certain position in the 
matter” and had thereby disabled himself 
from acting as the sole arbitrator as also 
from nominating any one else as arbitrator. 
On these, statements, the appellant. prayed 
that the arbitration agreement contained in 
the contract between the appelant and the 
respondent for the construction of the Auto 
Exchange Building ga Durgapur be Sea, a 
sole arbitrator ape a by the Court 
and an pret ot erence ey naani be 
made. rp ey a written- 
Peit: conten g that as oe Chief En- 
eer on ace l i be ae 
t had fixed ed the rates in- 
his letter dated 12th on , 1965 there was 
o er. scope for r erence to arbitra- 
on. 


8. - The léamed Subordinate Judgs 
held that the case came within the purview 
of Clause 12 of the contract which itself 
provided for reference of disputes as to 
rates etc. to the Superintending ntu 
and that as such there was no e 
application of Clause 25. On thie Pedas 
the Court. below aie aka the ap lication 
20 of the Arl itration 


ra Before . us it was also contended 


‘on behalf of the respondent that. in view of 


the revised rates fixed by the Chief En- 
eer in his letter dated 12th of July, 1965, 
Fes ere was no further scope for reference to 
arbitration, We do not find this contention 
acceptable. The letter dated 12th July, 
1965 was addressed by the Chief En 
to the appellant in re Ply to ae eae 
dated 28th May, 1965, A (11). We 
have renro above e substance of 
A (11); it cannot be main- 
this letter, Ext. A (11), was a 
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reference to the Chief Engineer for arbitra- 
tion as provided in Clause 25. We also 
find it diffcult to agree with the learned 
Judge that on the facts of this case Cl. 12 
would apply. Clause 12 applies when 
rates are determined on ysis by the 
Engineer-in-charge for any .altered, addi- 
tional or substituted work and a dispute 
arises regarding rates so determined; it is 
only in such a case that the decision of the 
Superintending Engineer of the Circle be- 
comes final under this clause. Admitted] 
in this case no rates had been determin 

as contemplated in Clause 12. In our opi- 
nion, therefore, Clause 12 has no applica- 
Hon. In our view the that has 


this matter. Further, it was 
submitted on behalf of the appellant that 
there was no officer now ctioning - as 


the respondent pursuant 
thou 





abolished or not. The’ question now 
is, what should be done in such circums- 
tances. The arbitration agreement does 
not indicate that the parties intended that 
in such circumstance the agreement would 
come to an end; it was also not argued 
before us that the agreement would stand 
cancelled in such a case. On the contrary, 
it seems clear from the contract between 
them that the parties wanted their disputes 
and differences to be settled through arbi- 
tion. 
ritles that there is no bar to the Court 
appointing an arbitrator in such a case (see 
52 Cal WN 288 = (AIR 1948 Cal 280); 
Governor General in Council v. Associat 
Livestock Firm (India) Ltd., AIR 1964 Pat 


468; Hindustan Steel Ltd. v. Ingeniurs and 


Contractors). 


5. This being the position, the 
Court below was wrong ma uoe to file 
the arbitration neroet as prayed for by 
the appellant. e, therefore, allow thi 
a eal set aside the judgment of the learn- 
a Subordinate Judge and remit the case 
to the Court below. The learned Subor- 
dinate Judge shall order the agreement to 
be filed and shall make an order of refer- 
ence to an arbitrator to be appointed by 


him. We are making this order upon the 
footing that the post of Chief Engineer ‘is 
now’ lying vacant; if, however, in the 


meantime a fresh appointment is made to 
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“ unintentional, 


It seems established on the autho- - 
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the post of Chief Engineer, the learned 
udge will make an order of reference to 

in terms of Clause 25 of the Contract. 
Considering the circumstances of the case, 


we direct the parties to bear their own 


‘costs in this Court and in the Court below. 


AMIYA KUMAR . MOOKERJL J. i 


6. I agree. ` 
. Appeal allowed. 
7 . —— ey 
AIR 1972 CALCUTTA 3883 (V 59 C 78) 
f A, K. SINHA, J. 


Sachindra Nath Mahapatra, Petitioner 
v. The State of West Bengal and others, 
Respondents, 


C. R. No. 6660 (W) of 1968, D/- 17- 
8-1971. f 

(A) Bengal Police Regulations (1948 
Reg. 884 — For exercise of revisio 
power matter need not be pending before 
the Original or Appellate authority — Re- 
visional authority has power to interfere 
with final order of -Disciplinary authority 
even where a person is suffering the punish- 
ment imposed. ara 6) 

(B) Interpretation of Statutes — When 
can Court supply omission in language of 
a statute. -Ref:— Bengal Police Regula- 
tions (1943), Regs. 884 & 883). 

Court will supply any omission in the 
language of a statute only when the omis- 
sion, having to the legislative in- 
tent, makes the statute absurd or unreason- 
able or where the intent is clear from other’ 
provisions but the omission is accidental or 
(Para 8) 

Jt was held that the revisional autho- 
rity exercising the power suo motu under 
Reg. 884 of Bengal Police Regulations could 
do so within 37 days from date of original 
or appellate order as the case may , 
which is the time prescribed by Reg. 883 
for a petition being filed therefor, (1889) 41 
Ch. D. 52, Followed. (Para 9) 


(C) Bengal Police Regulations (1943), 
Reg. 884 — Exercise of revisional power 
after 2 years from date of original order 
without any justifiable cause for the delay 
held resulted in needless mischief and in- 
jury. to the delinquent. Order quashed. ` 

; B (Paras 10 & 11) 

Bengal Police Regulations (1943), 

Regs. : 883 & 884 — Since in 

Authority acts quasi judicially, its order 

should a reasoned one especially when 
it is one of reversal, mee 

Order in revision enhancing penal 
of reduction of Rs. 4/- from ena al 
month for 3 years imposed by Orginal 
authority to one of dismissal merely statin 
that it had heard the party, - consider 
pros and cons and saw no reason why maxi- 


mum penalty should not be impos held, 
EP/FP/C086/72/TVN/KSB T 
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was not a speaking order. It ought to 
_ have given reasons to show that order im- 
posing lesser parhaa! was arbitrary or 
untenable. AI 1966 ‘SC 671 and AIR 
1961 SC 1669 and AIR'1967 SC 1606 and 
AIR 1971 SC 862, Followed. (Para 18) 


(Œ) Bengal Police Regulations (1943), 
Regs. 883 & 884 — Appeal against order 
‘in revision is incompetent. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1971 SC 862 = (1970) 3 SCR 

40, Travancore Rayons v. Union 


In 
AIR 1967 SC 1606 = (1967) 3 SCR 

802, Bhagat Raja v. Union of India 
AIR 1966 SC 671 = (1966) 1 SCR 

466, M. P. Industries. Ltd. v. Union 


18 
18 


of India l 12, 18 
AIR 1964 SC 477 = (1964) 5 SCR 

64, Syed Yakoob v. Radhakrishnan 18 
AIR 1961 SC 1669 = (1962) 2 SCR 


839, Harinagar Sugar Mills Ltd. v. - 
- Shyam Sunder 12 
(1889 


) 41 Ch. D 52, Re: Yeadon 
Local Board and Yeadon Water Works 
Co i 


K. K. Maitra and Sushil “Kumar Baj- 
payee, for Petitioner; Samir Kumar Mukher- 
jee, for Respondents. 

ORDER:— This is.a Rule obtained by 
the petitioner for quashing a rest of dis- 


miss m service in jurisdiction 
of this Court. 
2 The petitioner served as a 


Constable for more than 11 years under the 
West Bengal Police. While he was attach- 
ed to the Dubrajpur Police Station in the 
district of Birbhum he was charged with 
gross misconduct unbecoming of a Police 
Officer. The charges briefly were firstly, 


es were 
not Fed 
and also his service records t l 
ed “to give him a chance to rectify him- 
self”, and accordingly imposed on Novem- 
ber 17, 1965, a penalty of reduction of 
Rs. Ep from his pay per month for a 
period of three years kon 18-11-65 without 
affecting his future increments and service. 
The petitioner did not' prefer any appeal 
but suffered the penalty. 
8. Thereafter, one Mr. D. Dhar, De- 
poy Inspéctor General of Police, Burdwan 
ange, again issued a show cause notice on 
May 16, 1967, upon the petitioner in exer- 
cise of his revisional power against his 
proposed punishment of dismissal from his 
service agreeing with the finding of Super- 
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intendent of Police on the identical charges 
Nos. I and IO., Although the peétitioner 
submitted an explanation, Mr. Dhar dismis- 
sed him from his service. An appeal pre- 
ferred by the petitioner against the order of 
dis was also dismissed by the Addi- 
tional Inspector General of Police. That is 
how, in short, the petitioner felt aggrieved 
and obtained the present Rule. 

4, ite a large number of ds 
were taken but Mr. Maitra on behalf of the 
petitioner has raised four points as follows: 

l. The revisional proceeding not 
having been initiated during the penden 
of the case against the petitioner accord- 
ing to Regulation 884 of Police Regulations 
Bengal 1 it was entirely illegal and 
without jurisdiction. 

. 2. In any event, the proceeding not 
having. been started within the time fixed 
tion 888 or within a reason- 
able time but after lapse of about two years 
from ‘the date of imposition of penalty such 
proceeding culminating in the order of dis- 
missal was invalid. 

3. Re tion 
tions is ultra 
Constitution. 

4. Alternatively, the petitioner in revi- 
sional proceeding was not given a reason- 
able opportunity consistent with the provi- 
sions of Article 811 (2) of the Constitu- 
tion, and therefore, order of dismissal can- 
not be sustained as valid. 

5. In developing the first point 
Mr. :Maitra has argued that in order to 
exercise revisional powers under Reni 
lation 884 of the Police Regulations Ə . 
case must be pending. It is said that'in the 
instant case after the imposition of pe i 
the case was closed since the petitioner 
not prefer an appeal but suffered the 
penalty. To appreciate the correctness of 
this contention I should read the Regula- 
tion 884 which is in these terms: ; 

“The Inspector-General or the D 
Inspector-General may call for the Beia ' 
ings of any case, even where no appeal 
lies, and pass such orders as may seem fit’ 
provided that no order under this re 
tion shall be made to the prejudice of any 
person unless he -has ae an oppor noy, of . 
showing cause a, ə proposed order. 

he. stall 


884 of Police Regula- 
vires Article 311 (2) of thé 


If he so desires be ted a per- 
sonal hearing and this fact should be re- 
corded in the proceedings.” - 


6. It is nowhere stated that the Re- 
visional Authority may call for the proceed- 
ings only where the case is pending. The 
contention raised by Mr. Maitra cannot be 
accepted as a sound proposition for it is 
only after the completion of the original 

ing before the Dropia Autho- 
rity or disposal of appeal from the order 
passed in such an origi proceeding or 
where no appeal lies against original ord 
of disciplinary authority, the question of re- 
vision of such order can arise and this 
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tion clearly contemplates interference 
y the revisional authority only where the 
final orders have been passed in a disci- 
plinary proceeding. So, it cannot be doubt- 
ed that if the Final order is passed in a 
proceeding by the disciplinary authority or 
the appellate authority as the case may be 
it cannot be deemed to be pending any 
longer. Mr. Maitra, however, points out 
that, in the instant case, the petitioner has 


suffered penalty and there is no case 
against him. Even if it is so, I do not 
think, that fact by itself will preclude the 


from interference if it 
fs not otherwise barred by the Regulation. 
In the present case, however, it is not 
quite correct to say that the petitioner has 
served out the punishment for the penalty 
appears to be oF recurring nature and it is 

ill continuing. I do not find anything 
under the regulations which warrants the 
conclusion that the revisional authority has 
no power to interfere where a person is 
suffering the punishment imposed by the 
Disciplinary Authority or the Appellate 
Authority. I am, therefore, unable to ac- 
cept the contention of Mr. Maitra as cor- 
rect, 


7. ` This brings me to the second 
point which is that such proceeding in ab- 
sence of any period of limitation must be 
made within the time limit fixed in Regula- 
tion 883 or within a reasonable time. Mr. 
Maitra argues that having regard to the 
various procedural clauses for the disciplin- 
ary proceeding and the time limit prescribed 
for preferring an appeal or revision the Re- 
visional Authority must exercise its power 
within a certain time otherwise, it is con- 
tended, it would lead to impossible result. 
Can it be said then in such cases where 
there is no time limit for exercise of a suo 
motu revisional power by Revisional Autho- 
rity, the only reasonable view that ought 
to be taken is that such power must e 
exercised within a time limit or at any rate 
within a reasonable time? 


8. It cannot be gainsaid that there 
must be finality of a proceeding not onl 
in a Court of law but also before the Ad- 
ministrative Authority. A line must be 
drawn somewhere to set the parties at rest 
permanently over their rights involved in a 
particular proceediig, Under Regula- 
tion 883 of the Police Regulations the 
petition of appeal or revision is required to 
Be presented by the petitioner within 37 
days from the date of receipt of the order, 
but there is no time limit under Regula- 
tion 884 in exercising the revisional powers 
by the authorities on their own motion. 
The question is what then should be time 
limit in such cases in exercising revisional 
powers in a disciplinary proceeding under 
the Police Regulations? It is well settled 


revisional authori 


that the Court will not normally supply 
any omission in the language of the statute 
unless it becomes imperative to do so 


where such omission having regard to the 
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legislative intent makes a statute absurd or 
unreasonable or where legislative intent is 
clearly indicated by the context or other 
parts of the statute but there was acciden- 

slip .or unintentional omission. In the 
instant case omission of the time limit in 
Regulation 884 in exercising revisional 
powers will undoubtedly make the regula- 
tion “absurd, irrational or unreasonable.” In 
such a situation I think the Courts are not 
ed in applying the rule of “Casus 
” Maxwell in his “Interpretation 

10th Edition (at page 250) 
while dealing with such cases of omission 
in statutes states: 


“An omission which the context shows 

with reasonable certainty to have been un- 
intended may be supplied, at least in enact- 
ments which are construed beneficially, as 
distinguished from strictly.” 
In support of this statement of law he has 
referred to amongst others an English deci- 
sion in In re Yeadon Local Board and 
Yeadon Waterworks Co. (1889) 41 Ch D 
52. In this case while considering some- 
what similar questions under Public Health 
Act, 1875, where no time limit was fixed 
in the statute for making an award by the 
Umpire, Cotton, L. J. expressed himself 
as follows (at page 58): 

“But what ought we to do? It is per- 
fectly clear to my mind that the framers of 
the Act considered there was a time limited 
originally for the umpire to exercise his 
powers, which might be extended, in the 
proper sense of the word, by extending the 
original limited time. There is no clause 
in the Act expressly limiting the time dur- 
ing which the umpire is to act, but in my 
opinion it would be right on our part to 
act by analogy to that which is the limited 
time given to the arbitrators, namely, the 
date of appointment. Then the limit must 
be twenty-one days from the time when 
the reference of the matters to the umpire 
took place.” 


9. Following the principles indicat- 
ed above it seems quite reasonable to 
suppose that in the instant case it was the 
intention of the framers of the Police Re- 
gulations that the revisional proceeding 
even without the petition of the delinquent 
servant must be commenced within the 
same time prescribed for presentation of 
etition of appeal or revision under Regu- 
tion 883. This omission to my mind as 
to time limit in Regulation 8 was un- 
intentional. In my view in exercisin 
powers under Regulation 884 the period o 
37 days from the date of the final order in 
the original proceeding must be considered 
norm y to be the time limit unless the 
delay for commencing the proceeding at a 
later date is unavoidable and ciently 
explained by the revisional authority. 


10. Even assuming that I am 
wrong in reading such a time limit in Re- 
gulation 884 where it is not, then also there 








| 
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is an implied obligation to exercise such 
power with due diligence in such manner 
as it may not cause hardship and injustice 
to the person affected’ thorr Dy In cons- 
truing implied powers and obligation in a 
Statute Maxwell again in his Interpretation 
o Statutes 10th Edition at -page 364 states 
us: 


“But when an Act confers such powers 
it also impliedly requires that they shall 
be srertisad only for this purposes for which 
they were given and subject to the condi- 
tions which “it prescribes, and also with 
due skill and . diligence: and in-a way to 
prevent a needless mischief or injury.” 

11. So, considering the matter from 
. this aspect also the revisional authority is 
under .an implied obligation td commence 
the proceeding with diligence to prevent 
the “needless mischief ‘ or injury”. this 
connection I may refer also to Craies on 
Statute Law 5th Edition page 261, where 
it is stated that a statutory power of inter- 
ference with property’ must be exercised 
within a reasonable time. I do not find 
any reason why this principle should not 
be extended to a case where the Adminis- 
trative Authority is- conferred under statu- 
tory rules. to perform its quasi-judicial duty 
affecting the rights of a- person relating to 
his employment under the State. In this 
case no -affidavit Has been filed by any of 
the respondents or revisional authority 
countering the allegations in the petition or 
explaining that the delay caused was un- 
avoidable nor there is ‘any material on re- 
cord to show that the delay in initiating 
the proceeding was justified., I may men- 
tion that . direction to file affidavit-in- 
osition was given on September 25 1969; 
fit no steps were taken. At the hearing 
-of the Rule Mr..Mukherjee wanted me to 
consider whether time ‘should be en to 


file such affidavit, if necessary. cannot 
allow such prayer at this stage, It seems, 
therefore, clear that the proceeding started 

the Revisional Authority after the lapse 





There is yet another ect of 
the matter. Apart from the dispute eg- 
tion whether in absence of any condition 
imposed in the rule in exercising revisional 
power the concerned authority ought to on 
principle exercise such power only the 
manner and under the circumstances set 


forth in Section 115 of the Code of Civil. 


Procedure, the administrative authority, as 
it acts quasi-judicially: in exercising power 
of revision, must have’ to give his decision 
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.. not the 


. revers 


` the impugned order passed 


ALR 
with reasons, The Supreme Court in M. P. 
Industries Ltd; .y. Union of India, AIR 
1966 SC 671, while examining a similar 
rule conferring powers of revision upon thel 
Central Government under .Rule 54 of 
Mineral Concession Rules 1960 of order 
passed by the State Government held (at 
p. 674) as follows: 


“The conception of exercise ` of revi- 
sional jurisdiction and the manner of dis- 


posal rovided in Rule . 55 of 
the Rules are indicative of the 
scope and nature of the Govern 


ment’s jurisdiction. If tribunals can make 
orders without giving reasons, the sai 
ower in the hands of unscrupulous or dis- 
onest officers may turn out to be a potent 
weapon for abuse of Bower, But, if reasons 
for an: order are to given, it will be 
an effective restraint on such abuse, as the 
order, if it discloses extraneous or irrelevant 
considerations, will be subject to judicial 
scrutiny and‘ correction. <A speaking order 
will at its best: be a reasonable and at its 
worst be at least a plausible one. The 
public should not be deprived of this only 
safeguard.” ` 


It. is to be noticed, however, that Bacha- . 
wat, J. (with Mudholkar, J.) in a separate 
Judgment made a inction between _ the 
case where the order of the inferior Tribu- 
nal was followed and where such order is 
reversed or set aside by the Tribunal exer- 
cising power of revision. On a- reference 
to earlier decision of the Supreme Court 
in AIR 1961 SC 1669, Bachawat, J. while 
dealing with this ‘of the matter inter 
alia observed (at page 877): 


“In that case, it appears that the Cen- 
tral Government aop as an appelat tri- 
bunal -under Section 111 $) of the Com- 
panies Act, 1956, had without giving any 
reasons for its order, set aside a resolution 
of the directors of a company refusing to 
register certain transfers o dani, There 
was nothing on the record to- show that the 
Central Government was satisfied that the 
action of the directors in refusing to regi 
ter the shares was arbitrary and untenable 
and, moreover, on the materials on record 
it was not possible to decide whether or 
Central Government transgressed 
the limits of its restricted power under 
Section 111 (8). The Central Government 

the decision appealed from with- 
out giving any reasons; nor did the record 
cielo: any apparent ground for the re- 
versal. 


13. The majority view in this case 
has been consistently followed by the 
Supreme Court in later decisions, See AIR 
1967 SC 1606, Bhagat Raja v. Union of 
India and AIR 1971 SC 862; Travancore 
Rayons v. Union of India. Even, in either 
view of the matter ressed in M. P. In- 
dustries case AIR 19 SC 671 (supra), 
in revision in 


the instant case imposing penalty of dis- 


1972 


missal upon the petitioner cannot be sus- 
tained. For, here also the order of. the 


disciplinary authority was reversed and 


punishment of dismissal was inflicted with- 
It is simply said 
that after giving personal hearing and after 


see no 
ent of 


delinquent. . ...” and 
disciplinary 
authority in imposing a lesser punishment 
was arbitrary and wmtenable or it went 


beyond its limits in imposing a lesser 
punishment upon the petitioner. Having 


regard to the principles indicated in the 
above decisions of the Supreme Court it 
seems clear that impugned order of ¢ 


missal passed by the revisional authority is 
not a “reasoned order” at Mr. Mukher- 
fee on behalf of the respondent relying on 
a decision of .the Supreme Court in Syed 
Yakoob v. Radhakrishnan, AIR 1964 SC 477, 


has submitted that in any case on agreeing 
with the disciplinary authority on finding 
of fact the punishment was enhanced to one 


of dismissal by: the Revisional Authority 
and, therefore, no error ei of jurisdic- 
tion or of procedure ting in violation of 
rules and pees of natural justice is in- 


volved. s case is not of any assistance 
to the respondents, for, failure to give 
reasoned order constitutes a breach of 


duties of Revisional - Authority ` enjoined 
under the Rules to act quasi-judicially and 
involves clearly consequential failure to 
exercise its jurisdiction vested in it. In 
‘this view of the matter. I think, the im- 
sugned order passed by the _ Revisional 
Authority imposing penal of dismissal 
pon the petitioner suffers from. serious in- 
irmities and must be struck down as in- 
valid. 

14, Turning now to the appellate 
Order I do not find any provision in the 
Police Regulation for such an appeal. The 
order passed on this appeal is, therefore, 
f no consequence. In any case, even in 
he appellate order no reason has been given. 
Che pellate Authorities have only a 
with. the revisional authority in justifying 
he penalty of dismissal. Such being the 


‘ase, it ig clear, the appellate order -is 
qually invalid. ; 
15. In view I have taken on the 


econd point it is unnecessary to examine 
he correctness of contention of Mr. Maitra 
m the third and fourth points and I do 
iot express any opinion on them. 

16. The result, however, is, the 
vetition succeeds. The impugned order of 
enalty of dismissal is quashed. The Rule 
3 made absolute accordingly but there will 
3 no order as to costs. 





Nazla Rob v. Commr. of Wakf, W. B. 


icted on the © 


Cal. 889 
17. Let a writ both in the nature 


of M and Certiorari issue accord- 
ingly, Se + 
18... Stay of the operation `of the 
order m today as prayed for by Mr. 
Samir Kumar Mukherjee learned Advocate 


on behalf of the respondents is not allow- 
Petition allowed. 


f l 
AIR 1972 CALCUTTA 389 (V 59 C 79) 
SABYASACHI MUKHARJI, J. 

Nazla Rob, Petitioner v. The Commis- 
sioner of Wakf, West Bengal and others, 
Respondents. $ 

C. R. Case No. 830 | of 196 
D/- 14-7-1971. Í (W) ý 


(A) Constitution of India, Art. 226 — 
Who can apply — President of Administra- 
tive Committee formed by Wakfs Commis- 
sioner cannot by himself challenge order 
dissolving the Committee without either be- 
ing authorised by other members on the 
Committee or making them parties to Writ 
Petition, (Bengal Wakf Act (13 of 1934), 
Ss, 27 (2) (iii) and 29). 


Neither the President nor the Commit- 
tee has any vested right as such in the 
wakf estate. The Committee as such 
only the right to administer the estate and 
that right cannot be arrogated by any in- 
dividual member be he President’ or Secre- 
tary. (X-Ref:— Bengal Wakf Act (18 of 
1934), Ss. 27 (2) (iii) and 29). (Para 2) 

(B) Bengal Wakf Act (13 of 1984), 
S. 82 and R. 1 — “Persons affected” in 
R. 1 (a) — Meaning. P 

“Persons affected’ in a case where the 

akf Commissioner orders dissolution of 
Administrative Committee is the Adminis- 
trative Committee as such and not indivi- 


dual members thereof. (Para 2) 

(C) Bengal Wakf Act (183 of 19834), 
Ss. 27 (2) (iii) and 29 and R. 4 — Rule 4 
does not necessarily bar inclusion of muta- 
walli in the Administrative Committee that 
is formed under the above Sections. 

But, where serious allegations of mis- 
management and acts prejudicial to the 
Wakf estate were made again st the muta- 
walli, an Administrative mmittee form- 
ed with a close relative of mutawalli as the 
President and mutawalli himself as the 
Secretary -was held improper. Its dissolu- 
tion was not interfered with. (1964) 68 
Cal WN 509, Referred. (Paras 2 & 5) 

(D) Bengal Wakf Act (18 of 1934), 
Ss, 27 (2) (ii) and 29 — Commissioner 
who has the power to appoint Administra- 
tive Committee has the concomitant 
to dissolve it by reason of S. 17 of the 
Bengal General Clauses Act. (X-Ref:— 
Bengal General Clauses Act (1 of 1898), 
s. 17). (Para 4) 
EP/¥P/C922/72/TVN/HGP 


ge 
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Bengal Wakf Act (18 of 1934), 

S. 27 (2) (iii) — Allegation of mismanage- 
ment is not sine qua’non for dissolving 
Administrative Committee formed under the 
section. (Para 4) 
Í Constitution of India, Art. 226 — 
Principles of natural justice — Decision 
dependent on finding whether nections 


was h or not —: Petitioner to 
remedy other than by writ petition. 

ara 8) 
Cases Referred Chronologi Paras 


2. ical 
(1964) 68 Cal WN 509, Sk. Abdur 
Rahaman Mutwalli v. Commr. of 


Waki | 
AIR 1956 SC 285 = 11956 SCA 79,. 


Pradyat Kumar Bose v. Chief Jus- 
tice of Calcutta High Court 


Balai Ch. Roy with Samaresh Baner- 
fee, for Petitioner; Bhabesh Ch. Mitter 
and Miss Aruna Mukherjee {for Nos, 1 and 
8-8) and Sabita Ranjan Pal (for No. 9), for 
Respondents. y ona 

ORDER :— This: is an poera 
under the Ben Wakf Act, 1934. The 
petitioner one Nazla Rob claims to be in 
charge as the President of an Administra- 
tive Committee appointed in ect o 
Hazi Belayet Hossain’s Estate of It 
appears that Hazi Belayet Hossain, in 
March, 1927 created ‘a Wakf estate which 
was enrolled in the office of the Commis- 
sioner of Wakfs. The said Hazi age 

be the 


mat Badrunessa Bibi was appomieg under 
the deed of Wakf to be Mutwalli. 
Thereafter, one Abdul Hoque became the 
Mutwalli. He is respondent No. 10:in the 
present application. By an order dated 
26th of aly, 1962, the Commissioner of 
Wakfs appointed an A istrative Com- 
mittee of seven members of which the 
petitioner was the President. The said ap- 

intment was made under Section 27 (2 
Gi of the Bengal Wakf Act, 1934 rea 
with Section 29 of the said Act. Accord- 
ing to the petitioner the said Administra- 
tive Committee functioned very well and 
gave proper directions for the management 
of the Wakf estate.' It appears, however. 
that the Mutwalli is the father-in-law o 
the petitioner, that is to say; the petitioner 
is the son-in-law of the Mutwalli. The Mut- 
walli was appointed the Secretary of the 
said Committee. The petitioner- was ap- 
ointed the treasurer: as well as the Presi- 
dent of the said Committee. According to 
the petitioner, the petitioner received on 
the 24th of April, 1966 the order dated 
20th of April, 1966 ‘passed by the _ Com- 
missioner of Wakfs dissolving the Adminis- 
trative Committee and appointing a new 
Committee. It appears that prior thereto 


- there was a sub-committees appointed and 


the sub-committee eee a rt, and 
thereafter the Commissioner dissolved the 
present Administrative Committee and re- 
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constituted a new Committee. The pro- 
priety and the validity of the order of the 
Commissioner dated 20th of April, 1966 
passed by the Commissioner of Wakfs are 
under challenge in this application - under 
Article 226 of the Constitution. It is the 
case of the petitioner that prior to the re- 
ceipt of the notice the petitioner had no 
knowledge of the constitution about the 
alleged sub-committee. It is, further the 
case of the’ petitioner that the petitioner 
did not have any opportunity or was given 
no notice to show cause against the con- 
stitution of the sub-committee. Thirdly, it 
was ‘urged that there was no power to ap- 
point sub-committee as such by the Board 
or the Commissioner while there was .an 
Administrative Committee. Fourthly, -it 
was urged that the Administrative Com- 
mittee could not be dissolved in the man- 
ner orted to be done. Fifthly, it -was 
urged that the constitution of a new Com- 
mittee was illegal and beyond the powers 
of the Commissioner and the Board. Last- 
ieit was urged that the Commissioner in 
issolving the Administrative Committee 
was not functioning as a delegate of the 
Board and as such he had acted in excess 
of his powers in the facts and circumstan- 
ces of the case. Appearing for the peti- 


tioner learned counsel contended that 
there was no hearing ga to the peti- 
tioner. It was contended that the same 


amounted to violation of the principles of 
natural justice as well as infringement 
the relevant Rules framed under the Ben- 
gal Wakf Act and that the said `sub-com- 
mittee was not lawfully. constituted and as 
such could not exercise lawful powers 
while there was an Administrative’ Com- 
mittee. It was urged that the constitution 
of the sub-committee under the Act b 
the Commissioner before dispensing wi 
the Administrative Committee or before ap- 
pointing a Committee to look into the mat- 
ter was illegal. It was contended that the 
new Committee could not be of more than 
three members but seven members had 
been appointed. It was then contended 
that without any allegation of mismanage- 
ment, the Administrative Committee could 
not be dissolved. It was also urged that 
e sub-committee in making the report 
never functioned as a Committee. ` 
2. It appears from the records as 
mentioned hereinbefore that the petitioner 
is- the President of a dissolved Admińistra- 
tive Committee. The: Committee, accord- 
ing to the petitioner and according 
respondents was appointed by virtue of 
Section 27, sub-clause (2) (iii), The said 
provision provides for constituting commit- 
tees, where necessary, for the administra- 
tion of wakfs. Section 29 of the Act pro- 
vides as follows:— 


` “29. The Board may, from time to 
time, A the S a to am 
cise - an orm, subject to the contro 
the Board, any of the powers and duties 
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conferred or imposed on the Board by or 
under this Act.” 
Section 82 also is in the following terms:— 
“392. In the case ot a wakf-al-ul-aulad, 
a beneficiary or any person entitled under 
the wakf deed to receive pecuniary or other 
material benefits either on his own account 
or on behalf of a religious or charitable 
institution, and in the case of any other 


wakf, any person interested may make an. 


application to the Commissioner supported 
an affidavit to institute inquiry relating 
to the administration of wakf or for the 
examination and audit of the accounts of 
a wakf, and the Commissioner, on receipt 
of such application and the prescribed fee, 
and on being satisfied from facts set forth 
in the affidavit that there are reasonuble 
nds for believing that the affairs of 
the wakf are being mismanaged, shall take 
such action thereon as he thinks fit: 
Provided that an application for the 
examination and audit of accounts shall 
not be made in respect of accounts relat- 


ing to a period more than three years prior 


to the date of such application.” 


Counsel for the Commissioner of Wakfs 
contended that the petitioner had no locus 
standi* to make the application. It was 
urged that the petitioner was a President 
of a Committee which was Wergaty consti- 
tuted. this connexion reliance was 
placed on the observations of P. B. Mukhar- 
ji, J. (as his Lordship then was) in the 
case of Sk, Abdur Rahaman: Mutwalli v. 
The Commr. of Wakfs, (1964) 68 Cal WN 
509, at page 518 after discussing the rele- 
vant provisions of Rules and the Rule 4 
read with Section 27 (2) (i or the Bengal 
Wakf Act, 1984 P. B. Mukharji, J. observ- 
ed as follows:— 

“Therefore, it is not intended either by 
the Act or the rules made thereunder that 
the Mutwalli himself should be a member 
of such a committee to supervise himself. 
But this is exactly what has been done by 
the Commissioner by his second order in- 
troducing the Mutwalli also in this com- 
mittee of administration. This again there- 
fore is clearly beyond the Act and the 
rules made thereunder.” 

In the instant case it was urged that the 
constitution of the Administrative Commit- 
tee of which the petitioner was the Presi- 
dent, was illegal in view of the aforesaid 
observations. Looking at the facts of the 
instant case from that point of view it 
appears that the constitution of the Ad- 
ministrative Committee of which the i 
tioner was President, was improper and its 
dissolution was proper. It is, however, not 
necessary for me to decide the present case 
on the basis of the aforesaid observation 
of P. B. Mukharji, that the Commis- 
sioner could not under any provision or 
under Section 27 (2) (iii) of the Bengal 
Wakf Act, 1934 appoint a Committee con- 
sisting of the Mutwalli himself. It may be 
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wen that Rule 4 cannot in any way cur- 
il the amplitude of the powers given 
under Section 27 (2) (iii) and there may 
be cases where for the purpose of main- 
taining proper liaison between the ad- 
ministration of Wakf estate and ‘the public 
a committee might be constituted which 
would include the Mutwalli. But for the 
purpose of this application it suffices to 
say that the constitution of the Administra- 
tive Committee of which the petitioner 
was the President, was an undesirable 
step. I am, however, of the opinion that 
the petitioner himself as such cannot main- 
tain this application. The petitioner is the 
President of the Administrative Committee. 
The Administrative Committee has no vest- 
ed right as such in the wakf estate. The 
only right it has is the authority or the 
power to administer or hold the adminis- 
tration or management of the wakf estate. 
That is a right elonging to the Committee 
as such. It cannot arrogated in any 
event by any individual member, be he 
the President or the Secretary. There is 
no averment in the petition that the peti- 
tioner was authored by the other mem- 
bers of the Committee to make this appli- 
cation nor is the application epore to 
be made on behalf of the aler members 
of the Administrative Committee, The 
other members of the said dissolved Ad- 
ministrative Committee are not parties to 
the present proceeding. In the premises 
the petitioner, in my opinion, is not entitl- 
ed to maintain an application under Arti- 
cle 226 of the Constitution. Learned 
counsel for the petitioner contended that 
by the report o e sub-committee ap- 
pointed by the Board the reputation of 
the petitioner as such had been affected 
and the petitioner being the person affect- 
ed was entitled to receive notice under the 
rules framed under the Bengal Wakf Act. 
He drew my attention to the following rule 
framed under Section 82 of the Bengal 

Wakf Act, which runs as follows:— 


“l. On receipt of an application under 
Section 32 and on being satisfied from the 
facts set forth in the affidavit accompany- 
ing the application that there is a prima 
facie case for enquiry under the said sec- 
tion, the Commissioner may, if he i 
necessary— 


(a) fix a date for the hearing of the 
application, and cause a notice to be serv- 
on the mutwalli or persons affected by 
the allegations, together with a copy of 
a app ication, to appear on the date fix 


an 

(b) on the date fixed for such hearing, 
or any subsequent date to which the hear- 
ing may be adjourned, the Commissioner 
may allow an opportunity to both sides to 
represent their case and to adduce evi- 
dence, if necessary, and may make any 
further inquiries as he may consider desir- 
apt and pass such orders as he thinks 
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As such there was no allegation against 
any individual member of the Administra- 
tive Committee. Persons ire if any, 
in my opinion, would be the A 

tive Committee. Therefore, the petitioner 
as such has no locus standi to maintain this 
application. , 


' 3. It was ‘contended that there was 
no hearing given to the petitioner 
there was violation of ma principles of 
ustice and also the aforesaid rule. 
It has been stated in the report of 


sub-committee that tho notice had been 


given and the petitioner as well as the 


- mutwalli appeared before the sub-commit- 
. tee, It has been reiterated in the affidavit 
that notice had been served and, -on the 
‘other hand, it has been_ controverted” on 


Rs ariy E 


it appears to me that the ie made 
in the report of thè sub-committee are cor- 
rect but even if they are not correct’ and 
the petitioner: wants to establish to the con- 
ae he should seek remedy by proceed- 
other than an application under Arti- 

an 226 of the Constitution. 


4, It was then contended that the 
sub-committee which was opponat to in- 
vestigate into the, its was not lawfully 
constituted. I am unable to accept this 
contention. Thè (Commissioner and the 
Board who had the power to a 





int the 


Administrative Committee had the wer 
. to dissolve the Committee ase t ig 
inherent in the power of appointment 
under Section 17 of the Ben General 


Clauses Act and for the purpose a omr 
ing out this power g% the Board the 
- Commissioner wants to enlighten itself by 
an enquiry by a sub-committee there is 
nothing in the Act. and the rules framed 
under the Act which prevented such a 
course of action. . In 
ed counsel for the respondents drew my 
attention to the decision in the case of 
Pradyat Kumar Bose v. Chief Justice of 
High Court at ce 1956 SCA 79. = 
(AIR 1956 SC 285). -In the view I have 
taken of the facts it is not necessary for 
me to discuss this doa ion in detail. .It is 
contended that the Commissioner was not 
acting as a delegate in making the sppoint: 
ment and as such the ponder was bad. 
am unable to agree. Reading the order 
as a whole, it is clear fe both in making 
the dissolution of the Administrative Com- 
mittee as well as in the appointment of 
the new committee the: Commissioner was 
acting as a delegate of the Board under 
Section 29 of the Act. Even, however, 
construction is appears 





connexion learn- 


ALE 


to me that under Section 17 of the General 
Clauses Act when the Commissioner 

the power delegated by the Board to 
appoint the Committee under the Act it 
carried’ with it the power to suspend or 
dissolve the Committee. In view of ‘the 
same, looking at the ordera of 20th of April, 
1966 it ap to me that it cannot be 
said that the Commissioner had acted be- 
yond jurisdiction, In view of the new 
amendment ‘of the Rules the new commit- 
tee could: be constituted as was done. It 
was then urged that the sub-committee 
which went into the allegation did not 
meet as a sub-committee. Reliance was 
made to the signatures of three members 
on different dates—two of them Lutfal 
Haque and M. Israil has signed on 19th 
of January, 1966 while Abdul Ashan 
signed on the T of December. 

ugod, therefore, 

ie id not meet ‘as such 
as the sub-committee. I do not think it is 
proper to consider the events in that man- 
ner. Sub-committee’s report is the result 


„of the decision of the committee ` and it 


may be that the members signed on differ- 
ent dates, that does not prove that the 
sub-committee did not meet as such. It 
was urged that without any Pats tion of 
the misman pager the tive 
Committee could act ae ate I am 
unable to agree. In view of the provisions 
af Haag k (2 al fee aie Section 17 
of Act, the 
bade ani e san a had the power 
to dissolve the. Administrative Committee. 


5. Apart from any legal considera- 
tion it appears to me that the order passed 
by the Commissioner of Wakfs ‘in this 

is pre-eminently a desirable ada Presi- 
dent of the dissolved Administrative Com- 

the a of the Mutwalll. 

Committee had lasted for long poe 
The President was also the treasurer of the 
Committee and the Mutwalli, who is the 
father-in-law of the President, was the 
Secretary. The sub-committee which was 
appointed by. the Board of Wakf had made 
serious aspersions against the Mutwalli in 
the sense that he had not deposited 
puny es a o behalf of the estate‘ 

m the cquisition Department. ` 
He had already built a house in his own 
name and that own remuneration. had 
been enhanced at Rs. 1,200/- per annum. 
It appears from annexure ‘D’ to the - peti- 
tion that the Mutwalli had leased out a 
big tank adjacent to his house to his wife 
at a very low rate of rent In view of such 

d of allegations. it is better to have the 
property managed by a committee differ- 
ent from the present dissolved Administra- 
tive Committee. In the premises, I am 
of the opinion that it cannot be and it 
should not be interfered with. by this Court 
under Article 226 of the Constitution. 


6.. In the view I have taken, this 
application must fail and is, accordingly, 
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dismissed. Rule Nisi is discharged. 
rim order, if any, is vaca ere 
þe no order as to costs 


Inte- 
will 


" Petition dismissed. 
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ARUN K. MUKHERJEA AND M. M. 
DUTT, JJ. - 

Bhattacharjee (Agency) & Co. Pvt. 
Ltd., Appellant v. Tarak Nath Banerjee, 
Respondent. - 

AF.O.D. No. 247 of 1970, D/- 16-6- 
1971. : 

(A) Limitation Act (1968), Art 22 — 
Deposit or loan — Determination of -—— In 
ascertaining whether a debt is a loan or a 
_ deposit the intention of the parties and all 

circumstances of the case have to be con- 

sidered. Where a depositee is to keep 

money with him till payment of it is de- 

manded by the depositor the transaction is 

a deposit and not a loan where the depo- 

sitee is obliged to seek out -the depositor 
Fee of- 


' transaction a loan. AIR 1986 PC 171 and 
AIR 1956 SC 12, Relied. (Paras 12, 18) 
(B) Evidence. Act (1872), S. 101 — 
Burden of proof ere a defendant 
‘alleges payment of amount deposited with 
him in a suit for its recovery the onus is 
on him to prove such payment. (Para 20) 
Cases Referred: Chronological 
AIR 1965 Mad 427 = (1965) 2 Mad 
LJ 368, Abdul Hamid v. Rahmat Bi 16 
‘ATR 1956 SC 12, V. E. A. Annamalai 
Chettiar v. S. V. S. Veerappa. Chet- 


Har 
AIR 1956 AD 68 = ILL (1956) 1 
All eae Jagannath Prasad v. 


Ram arey SE 
AIR 1951 Nag 255 == 20 Com Cas. 
225, Kashinath v. New Akot Cotton 
Ginning and Pressing Co. Ltd. 
AIR 1940 PC 182 = 44 Cal WN i 
1041, Suleman Haji v. Haji Abdula 


1 1986 PC 171 = 63 Ind App 
279, Mahomed. Akbar Khan v. Attar 
Singh 1 


Sudhir Kumar Bose and Hari Narayan 
Mukherjee, for Appellan 


t; J. K. Sen Gupta 
and Biraj Mohan Roy, Respondent. 


"M. M. DUTT, J.:— This appeal i at 


the instance of the defendant and it arises 
out of a suit for rec of money. 
a, The “case the plaintif as 


made in the plaint is as follows:— 
The plaintif is the nephew 
son) of one Paritosh Bhattacharjee. 
Bhattacharjee and some of the 
of his family had been, at the 
time, the directors of the defendant com- 
. pany named: Bhattacharjee (Agency) & Co. 


KO/LO/¥824/71/YPP 


Sisters 
aritosh 
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. shown in the annual balance 


Paras 


_ failed an 
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Pvt. Ltd. The plaintiff was an employee’ 
of the defendant company on a monthly 
salary of Rs. Soa nc was subsequent! 
increased to Rs. /-. During the peri 


- of his employment in the defendant com- 


pany, the pinion used to deposit moneys 
with the . defendant company and he also 
used ‘to keep in deposit with the defendant 
company his monthly salaries. The said 
deposits were used to be made by the 
plaintiff at the rene of his maternal 
uncle Paritosh hattacharjee. It was 

that the amount of deposit would 
be payable to the plaintif on demand. 
The plaintif discontinued his services under 
the defendant company since Baisakh 11, 
1362 B.S. corresponding to April 25, 1955, 
and thereafter joined another company 
named Bhattacharjee (Tea Blenders) Private 
Ltd. which was sponsored and incorporat- 
ed at the instance of the said Paritosh 
Bhattacharjee and his brother Bankim. The 
plaintiff became a director of this Com- 
pany. ; 

3. The amounts deposited by the 
plaintif with the defendant- Company were 
eets and 
the books of accounts of the 


15,963.28 was lyin 
company to the credi 
laintiff Topal on tho amen o the 
Birech or of Bhattacharjee ea Blenders 
Private Ltd. on November 1967, on ac- 
count of differences. with Paritosh Bhatta- 
charjee relating to the management of the 
said conpany. As the defendant company 

neglected to pay to the plain- 
tif the said amount lying in deposit with 
the defendant company, the plaintiff by 
his letter dated November 2, 1967, sent to 
the defendant company under registered . 
post with acknowledgment due, demanded 
payment of the said amount, but although 
the ‘defendant company received the said 
letter. on November 6, 1967, it remained 
silent. The plaintiff sent a letter of re- 
minder dated Jan 5, 1968. In reply 
to this letter, ihe debendant company ty 
its letter dated January 16, 1968, for the 
first time denied that any sum was due to 
the plaintiff by the defendant company 
and made certain false allegations. The 
laintiff through his Advocate’s letter dated . 
anuary 24, 1968, denied the said allega- 
tions. This letter was replied to by the 
defendant company whereby the defendant 
compeay reiterated the said false allega- 

ns. 


4, On the aforesaid allegations, the 
pant filed the suit for the recovery of 
. 15,963.28 being the amount of deposit 
and Rs. 878.72 on account of interest, in 
all Rs.. 16,842/-. 
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the plaintiff used to draw against the de- 
posit account, and his drawing in the year 
1861 B.S. was Rs. 3000/- and in the year 
1862 B.S. it was Rs. 15,940/- leaving a 
balance of Rs. 15,963.28 as on Chaitra 30, 
1362 B.S. and that there being no depose 
or drawing. during the years between 1363 
B.S. and 1870 B.S., the same amount of 
balance of Rs. 15,963.28 was shown in the 
books of accounts to the. credit of the plain- 
tif as on Chaitra 30, 1870 B.S. 


6. It was alleged by the defendant 
company that in the year 1871 B.S., the 
plaintif withdrew from the deposit account 
a sum of Rs. 10,000/- in cash on Magh 19, 
1871 B.S. (February 2, 1965) and after the 
said withdrawal the balance sum of 
Rs. 5,968.28 lay in deposit with the defen- 
dant company to the credit of the plaintiff. 


company 
that the said sum of Rs. 15,963.28 or any 
part thereof was due by the defendant 

(continued on Col. 9 -> 


21. For money lent under an 
agreement that it shall 
payable on demand 

22. For money deposited under 
an agreement that it shall 
be ‘payable on demand, 
including money of 
tomer in the . of his 
banker so payable 


9. The distinction between a_ ‘Joan’ 
and a ‘deposit’ is to some extent difficult 
to ascertain. The Limitation Act does not 
define either of the expressions ‘loan’ -or 
‘deposit’, but judicial decisions have laid 
down certain tests for distinguishing a loan 
from a deposit. Both the articles require 
that there shall be an agreement that the 
money lent or money deposited shall be 
payable on demand. It is therefore clear 
that the agreement that the money shall 
be payable on demand is not a relevant 
fact to be considered in determining whe- 
ther a particular transaction is a loan or a 
deposit. The only fact which has to be 
ascertained is whether, by the advance of 
- the money, a relationship of debtor an 
creditor Tas been created between 
arties. Apparently it may seem 

ere is no distinction between the 
terms, and a deposit is also a loan, - but 
really a deposit is something more than a 


loan. 
10. In Akb: 


Mahomed ar Khan v. 
Attar Sin AIR 1986 PC 171, it has been 
laid down the Privy Council that the 
distinction which is perhaps the most ob- 
vious is that the deposit not for a fixed 
term does not seem to impose an immedi- 
ate obligation on the depositee to seek out 
the depositor and repay him, that he is to 


keep the money till asked for it and. that 
a demand by ae depositor would therefore 


Bhattacharjee (Agency) & Co. v. T. N. Banerjee 
“company to the 


. Three years 


Three years 


ALR 


intiff, as alleged. It 
was also contended by the defendant com- 
pany that the suit was barred by limita- 
tion. 

T: The learned Subordinate Judge 
by his judgment dated December 24, 1960, 
held that the defendant Company failed to 
prove its plea of payment of the said sum 
of Rs, 15,963.28 to the panar and that 
the suit was not barred by limitation. In 
view of the said findings, the learned Sub- 
ordinate Judge by his said judgment de- 
creed the suit in full. Hence this appeal 
by the defendant Company. 

8. Mr. Sudhir Kumar Bose, learn- 
ed Advocate for the appellant Sepu 
urged before us that the suit was 
by limitation. It was contended that on 
the facts alleged in the plaint, it should be 
held that it was a case of loan and not a 
deposit and as such Art. 21 and not Art. 22 
of the Limitation Act, 1968, would apply. . 
It was submitted that as the suit was in- 
stituted more than three years from the 
date of the loan, the suit was barred. Arti- 
cles 21 and 22 are as follows:— 


When the loan is made, 


aw 


When the demand is 
made, ` 


seem to be a normal condition of the obli- 
ation of the depositee to repay. In a 
ter decision in Suleman Haji v. Haji Ab- 
dulla, AIR 1940 PC 182, the Privy Coun- 
cil has reiterated the same principle as 
laid down in Mohammad Akbar Khans 
case. 


11. From the aforesaid Privy 
Council decisions ‘it follows. that in order 
to determine whether a particular transac- 
tion is a deposit or a loan, it has to be 
ascertained whether the depositee is oblig- 
ed to seek out the depositor for repayment 
or whether the aad to keep the 
money with him till payment of it is de- 
omega | the depositor. In the former 
case it will be a loan and in the latter case 
it will be a deposit. 


- I2. In the instant case, there ig 
no evidence that the defendant Company 
ever tried to seek out the plaintif to re- 
pay. It was the plaintif who from time 
to time approached the defendant Company 
for the purpose of withdrawing money out 
of the amounts deposited by him. 2 
Bose drew our attention to paragraph 8 of 
the plaint wherein it was plead at the 
agreement was that the amount of deposit 
would be payable on demand. Mr. se 
submitted that an agreement to pay on 
demand would attract the provisions of 
Article 21 and not Article 29. We are 





contention of Mr. 
een already pointed out 


bar Kh above, “a 
the depositor would therefore 
condition of the obli- 


geben of the depositee to repay.” Whether 
t is 
s 






a case of deposit or a loan, there 
hall be an agreement for repayment on 
demand. There is therefore no force in 
the contention of Mr. Bose that as the 
amount advanced was payable on demand, 
it was a loan and not a deposit. 


18. The plaintiff alleged in the 


plaint that he used to keep in deposit with 
the defendant Company the amounts of his 


monthly salaries. The defendant Company 
did not in its written statement specifically 
deny the said allegation nor did the defen- 


dant Company allege that the money depo- 
sited by the plaintiff was by way of loan. 
D.W. 8 Paritosh Bhattacharjee, a director 
of the defendant Company in the examina- 


tion-in-chief of his evidence says as fol- 
lows:— “The plaintiffs salary used 3 be 
ome- 


kept in deposit in our Company. 
times, he da used to make additional de- 
posits of money in our Company.” Throop 
out his evidence he did not allege at 
the defendant Company used to take loan 
from the plaintif or that the plaintif used 
to lend money to the defendant Company 
out of his salary. Instead, D.W. 3 charac- 
terised the transactions as deposit. 


14. In paragraph 5 of the plaint 
the plaintif states that the amount of 
Rs. 15,963.28 has all along been shown as 
deposit under the head “Deposit of staf 
in the annual balance sheets and the ac- 
count books of the defendant Company. 
This statement in paragraph 3 of the plaint 
has been admitted by the defendant Com- 
pany in paragraph 3 of the written state- 
ment. There is no explanation by or on 


behalf of the. defendant Company why the’ 


amount has been shown under the item 
‘Deposit of staff’, if it was really a loan as 
contended on behalf of the Company. It 
is unthinkable that a limited Company will 
describe a loan as a deposit in its books 


of accounts and in the annual balance 
sheets. 

15. In Kashinath v. New Akot 
Cotton Ginning and Pressing Co. Ltd. 


255, a Division Bench of 
the Nagpur i Court consisting of 
Vivian Bose, C. J. and Man urti, J. has 
held that if the parties deliberately chose 
to consider their transaction a deposit and 
not a loan, then it is difficult to hold that 
it was not intended to be a deposit. It has 
been further held in that case, that al- 
though the mere use of the term ‘deposit’ 


Bhattacharjee (Agency) & Co. v. T. N. Banerjee 


[Prs. 12-20] Cal. 395 


cannot alter the substance of the transac- 
tion, but as the dividing line between a 
‘deposit’ and -a ‘loan’ is so fine, and as the 
ifference must to a large extent depend 
upon the intention of the parties, the fact 
that they agree to regard their act as 
‘deposit’ is of importance. _ 


16. In Jagannath Prasad v. Ram 
Dularey, AIR 1956 All 63, it appears that 
the parties at the time of making the pay- 
ment used the word ‘Amanat’ or ‘Jama’ and 
it has been held that prima facie the in- 
tention of the parties would appear to be 
that the payment was made by way of-a 
‘deposit’. The Madras High Court in Ab- 
dul Hamid v. Rahmat Bi, AIR 1965 Mad 
427, has expressed the view that the use 
of the term ‘loan’ or ‘deposit? may not in 
itself be conclusive thou of course, it is 
a circumstance which would be taken into 
account and that what should be regarded 
is the cumulative effect of the evidence 
which bears on the character of the debt as 
a loan or a deposit. 


17. In V. E. A. Annamalai Chet- 
tiar v. V. S. Veerappa Chettiar, AIR 1956 
SC 12, the Supreme Court has laid down 
that whether a transaction is a transaction 
of loan or deposit does not depend merely 
on, the terms of the document but has got 
to be judged from the intention of the 
parties and all the circumstances of the 
case, 


18. The decisions referred to above! 
have laid down the same principle, namely,’ 
that in ascertaining whether a debt is a 
loan or a deposit the intention’ of the par- 
ties and all the circumstances of the case 
have to be considered, 


19. In the instant case, it has 
been already stated that the debt appears 
in the balance sheets and the audited 
books of accounts of the defendant Com- 
pany as ‘deposit of staf. D.W. 3 Paritosh 

hattacharjee in his evidence refers to the 

amount in question as deposit. There is 
no evidence that the defendant Company 
ever tried to seek out the plaintiff to re 
pay and further, it has not been alleged on 
ehalf of the defendant Company either 
in its written statement or in the evidence 
of its witnesses that the transaction was a 
Ioan transaction and not a deposit: From 
the circumstances stated above, it cannot 
but be held that the intention of the par- 
ties was that the amount should be regard- 
ed as a deposit and not a loan. The suit 
having been instituted within three years 
when the demand for payment was made 
by the plaintiff, it is not barred by limi- 
tation. 

20. Now coming to the merits of 
the case, it has been stated already that 
the defendant Company admitted t the 
sum of Rs. 15,968.28 Tad been shown in 
the books of account of the defendant 
Company as lying to the credit of the 
plaintiff as on Chaitra 30, 1870 B.S. It is, 


-~ the 
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however, alleged by the defendant Com- 
pany that the said amount was paid to the 
plaintiff in. two talments, namely, 
Rs. 10,000/- on February 2, 1965, and the 
balance sum of Rs. 5,963.28 on June 3, 
1965. There can be no doubt that the 
defendant Company . having alleged pay- 
ment of the amount, the onus is on the 
defendant Company to prove the same. 


21. ‘In support of the plea of pay- 
„ment, strong reliance was placed on e 
books of accounts of the defendant Com- 

any. Exhibit A (17) ‘is the entry dated 
Feb 2, 1965, in the Jabeda Khata of 
the defendant Company: That entry no 
doubt: records payment of the sum of 
3 Bs, 10,000 to the plaintif, but it is not 

supported by any voucher or ag D.W. 
-8 Paritosh Bhattacharjee says in his evi- 
dence that vouchers were not demanded 
from the plaintiff as he was a close relative 
of Paritosh. The plaintiff in his evidence 

denies that he never granted receipts for 


the money which he withdrew from the - 


defendant Company. Further, the plaintiff 
says that whenever he took money from 
the defendant Company receipts were de- 
manded from him and that he also po 
receipts therefor. ` The amount of Rupees 
10,000 Pas alleged to have been“ pi - to 
the plaintiff D.W. 1 Ganesh Chandra 
Bhattacharjee, the Accountant of the defen- 
dant Company: Ganesh was appointed in 
the year 1869 B.S. ie. long after the plain- 
tf left the defendant: Company. It is 
hardly believable that Ganesh would pay 
Rs, 10,000/- to the plaintiff without any 
` receipt. No reason has been - given 

Ganesh why he made payment of such a 
considerable amount to: the - plaintiff with- 
out any receipt instead, it has been’ simply 
said by him t the plaintiff did not sign 
. any receipt or voucher. There is no evi- 
dence that Ganesh requested the plaintif 
to give a receipt for the payment. It ap- 
pears from another entry of the same date 
i.e., February 2, 1965 (Exhibit 1/b) that 
Rs. 1,500/- was paid to the Director Pari- 
tosh Bhattacharjee agai voucher No. 
1392. It is curious that while the plain- 
tiff who had no connection with the de- 


fendant Company would be paid Rupees - 


10,000/- without any voucher, the Direc- 
-tor of the defendant Company would be 
paid much lesser amount ie. Rs. 1,500/- 


against voucher, 


22. It appears from the cash book 
of the defendant Company that the cash 
balance at the close of February 1, 1965, 
ie. the day previous to the day on which 
payment of Rs. 10,000/- has been alleged 
to have been made to the plaintiff, was 
Rs.” 1,256.13. Ganesh says that on the 
following day, i.e., on Hebe © 1965, 
Paritosh Bhattacharjee . gave him Rupees 
10,000/- in cash and asked him to enter 

amount in his name in the Jabeda 
Khata. The entry Ex. 1/c shows receipt of 


ALE 


Rs. 10,000/- from Paritosh. It appears fom 
the evidence of Paritosh that he withdrew 
a sum of Rs. 10,000/- from the Bhatta- 
charjee (Tea Blenders) Private Ltd. by em- . 
cashing a cheque on Hong Kon ank. 
The counter-part of the cheque fixt. E) 
shows that the chemie was issued by the 
Bhattacharjee (Tea Blender) Private it- 
ed in favour of Paritosh Bhattacharjee in 
his personal capacity on January 21, 1965, 
It appears from the Bank’s statement of 
accounts that the cheque was encashed on 
the same date. Paritosh says that he gave 
the amount to Ganesh about 8/10 dae 
after the encashment the. cheque and 
that he advised him to pay the amount to 
the plaintiff. There is no evidence ‘on re- 
cord that the plaintiff demanded payment 
so as to justify withdrawal of ile said 
amount from the said Company. There is 
also no explanation why the cheque was 
issued to ‘Paritosh Bhattacharjee in his per- 
sonal capacity and also why he kept the 
money for 8/10 days after encashment of 
the cheque. l 


23, The defendant Company has 
examined its auditor Nripendra Nath San- 
yal (D.W. 2) of the firm of M/s. Sarkar & 
Co. D.W., 2 audited the accounts of the 
defendant Company for the relevant year. 
Regarding the disputed amount of Rupees - 
10,000/-, this witness admitted that he did 

not make any comment in his report, that 
he did not consider it to issue confirmation 


any ation letter from the plain 
We get from P.W. Manash Kumar 
Bandopadhyay, 


plaintif regarding the 
Al 


Kidder- 
evidence of 
esta- 


to him of Rs. 0.0007- without any receipt 
It may be that he was known to the plain- 
tif from before and that he frequently 
went to the plaintiffs house as alleged 

him, but that is no reason why he od ald 
make a departure from the usual practice 


and procedure of auditing. In this state 
of facts it is dificult to is wlinhos on 
his evidence that he had talks with the 


plaintiff at his residence and that the plain- 
tiff admitted receipt of the said Sag 


the ted t 
of Rs. 5,963.28 the entry dat Jane S, 
1965, in the Jabeda Khata (Ext. A18} 





vr 
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panir It also refers to a receipt. D.W. 
Paritosh says in his evidence that a sum 
of Rs. 15,000/- was given by. Bhattachar- 
jee (Tea Blenders) Private Ltd. to the 
defendant company. It appears that- a 
cheque for Rs. 15,00/- was issued by the 
said Company in favour of the defendant 
Company on June 3, 1965. The cheque 
was encashed on the same day. D.W. 2 
aipe that out of the said amount, he 
id Rs. 5,963.28 to the plaintif at the 
tter’s residence in and final settle- 
ment of his dues and that the plaintiff 
gave him a receipt. It was further alleg- 
ed by Paritosh that he sent a slip to Ganes 
advising him to e necessary entries in 
the account books. The receipt alleged to 
have been granted by the pising is not 
forthcoming. Ganesh alleged in his evi- 
that the letter of Paritosh Bhatta- 
charjee and the receipt were both kept in 
a flat file, but the same could not be trac- 
ed when he searched for the same in Apri 
1968. Ganesh, however, admitted tha 
other vouchers were available. ; 


25, The D.W. 2 Nripendra Nath 


Sanyal says that he saw the voucher at 
the time of auditing the accounts of the de- 
fendant Company. 


26. The case of the defendant 
Company is that no receipt was ever taken 
from the plaintiff. We fail to understand 
why this time, Paritosh took a receipt from 
the plaintiff for the said sum of Rupees 
5,963.28. Be that as it may, the receipt 
has not been produced on the ground that 
it has been lost. It is significant that when 
' all other vouchers are available, this parti- 
cular voucher elod to have been grant- 
ed by the plaintif for the first and the 
` last time could not be traced out although 
it was the positive evidence of Ganesh 
that it was kent in a- flat fille We are 
unable to rely on the evidence of D.W. 2 
that he saw the receipt. The story alleged 
on behalf of the defendant Company t 
there was payment to the plaintif of the 
said sum of Rs. 5,963.28, that the plaintiff 

ted a receipt for the said amount and 
Aine the said receipt could not be traced 
out, is difficult to dieve: In view of the 
evidence of D.W. 2 which we are unable to 
believe and the manner in which the ac- 
counts were audited by him, we are of the 
opinion that the entries Exts. A17 and A18 


are not true. 

27. The plaintiff his letter dat- 
ed November 2, 1967 (Exhibit J) demand- 
ed from the defendant Company the sum 
of Rs. 15,963.28 as due to the 
from the defendant Company. This letter 
of the plaintiff was not replied to by 
defendant Company. Paritosh Bhattachar- 
jee says that as he was seriously ill, he 
could not give any reply. Save and except 
the uncorroborated testimony of Paritosh, 
there is no evidence that he was seriously 
il. He merely alleged that he was Pr 


‘ly ill and did not disclose the nature 
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the director 


plaintiff . 
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illness. Even Ganesh, the Accountant of 
the defendant Company does not say that 
Paritosh Bhattacharjee had 
been seriously ill at the time of the letter 

xt. J). We are unable to accept the evi- 
ence of Paritosh that as he was seriously 
ill, he could not reply to the letter of the 
laintiff. Even g that Paritosh was 

what prevented Ganesh to give a simple 
reply to the letter that the plaintiff had 
been paid the amount died by him b 
two instalments, one on February 2, 1988, 
and the other on June 8, 1965, particular. 
ly when. it has been alleged that the pay- 
ment of Rs. 10,000/- was through Ganesh 


‘and the other payment’ of Rs. 5963.28 


was against receipt ted by the plaintiff 
R ipt gran y P 


I ent to 
the plaintiff were made by In our 
opinion, the letter of the plaintiff was not 

eliberately replied to as the defendant 
Company was not im a position to deny 
the plaintiffs claim. ; 

28. The planitiff not. raving receiv- 
ed any -reply from the defendant Compan 
gave a letter of reminder on January 
1968. This letter was not replied to till 
January 16, 1968, when on that date Pari- 
Pie Bhattacharjee wrote to the plaintiff as 

ows:— 


“With reference to your letter of the 
5th instant we confirm t you came to 
our above office on the 12th instant and 

er personally inspecting the books satis- 
fied yourself that nothing was due and 
owing to you by this company as wrongly 
alleged in your letter under reply”. 

Paritosh Bhattacharjee in his evidence 
alleged that on receipt of the demand letter 
from the plaintif, he asked Ganesh to call 
the plaintif and to show him the accounts 
in his name. But this allegation does not 
find corroboration from the evidence of 
Ganesh. Ganesh alleged that in Au 
1967 and again in January, 1968, the plai 
tif came to the office of the defendant 
Company, that on being asked by the 

laintiff, Ganesh showed him the account 

oks and that on seeing the accounts, the 
plaintiff stated that it was all right. It 
appears from the evidence of Ganesh that 

e plaintiff came to the office of the de- 
fendant Company and looked into the 
books of accounts out of his own. The 
evidence of Paritosh is contradictory to 
that of Ganesh and we disbelieve the evi- 
dence of both of them. From the facts 


oks of accounts zeeoning. pa 
anesh, 


‘stated above, there can be no doubt that 


the allegations made in the letter dated 
January, 16, 1968, are untrue and the letter 
containing the said allegations was written 
as a result of afterthought, 


29. In view pf the facts and ch- 
cumstances stated above and after consider- 
ing the evidence on record, both oral and 
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documentary, we hold that the defendant 
Company has failed to prove payment to 
- the plaintiff of the said sum of Rupees 

15,963.28 or any part thereof. The learn- 


ed Subordinate Judge ; was erfectly justi- 
fied in decreeing the plaintiff's suit. 
80. In the result, the jud 


en Pae the lentani. ou or ae 
udge are hereby affirmed an e appe 
is dasa with costs. 

i 3I. There will be stay of operation 
of this Order for six ‘weeks. 


i ARUN XK. MUKHERJEA, J.:— 8% 
agree. ae. 
Appeal dismissed. 





AIR 1972 CALCUTTA 898 (V 59 C 81) 
alas 


Ashoka ° Tamin Ltd., Appellant v. 


The Assistant Collector of Central Excise, 


Calcutta NI and others, Respondents. 

A. F. O. O. No. 281 of 1969; Matter 
No. 345 of 1968, D/-, 30-3-1971. 

Civil P. C. (1908), O. 43, R 1 — 
Appeals from Orders i — Order- allowing 
inspection of seized documents — Whether 


appen his Anei Letters Patent (Cal), 


In pursuance of an authorisation for 
search and seizure of'a person’s premises 
search and seizure took-place and various 
- documents were seized. That person filed 
a petition and obtained an interim order 
directing the authorities not to examine the 
documents until further orders. Liberty 
was given to the authorities to apply for 
variation of the interim order. On applica- 
tion, the authorities were allowed to take 
inspection of the documents. . They were 
however restrained from p gs against 
the petitioner on the basis of such inspec- 
tion. 

Held, the order was only an order for 
inspection of the ddécuments seized. Al- 
though to the extent that inspection has 
been allowed, the order was a variation of 

interim order issued, such variation did 
not make the order anytheless an order for 
inspection of documents. Such an order 
was not an appealable order. Case law 
discussed. (Paras 6, 9) 

- The order is notia “judgment” “within 
Clause 15 of the Letters Patent. The main 
and the controversy between the par- 
ties is the issue of an authorisation for 
search and seizure of books and documents. 


is no 


the controversy between the parties a 
leaded in the Writ Petition. PAIR 1960 
bal 582, Distinguishedi (Para 10) 
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(1909) 11 Bom LR 248 = 
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ALR. 


Cases Referred: §Chronolo a Paras 
AIR 1971 SC 454 = (1971) 

92, New Central Jute Mills ce 

Led. “i Asstt. Collector of Central ` 


Il, 12, 13 
otilal 


Singh v. Shib Chandra Bose 
AIR 1981. Cal 578 (SB), 
Pee pina v. Commr. 
960 Cal 582 = ILR (1961) 1 
al A Mohd. Felu Meah v. 


2 Ind Cas 
ed Bin Sheikh Essa Bin 
Khalifa v. Ayeshabai 
(1872) 9 Bom ACR 398, Sonbai v. 
Ahmedbhai Habdibhai 8 
J. Goho, for Appellant; A. C. Bhabra 
eee Crier n a 
— mpany known 
as New Central Jute Mills Co. Ltd. owns 
and runs a factory by the name of Sahu 
Chemicals and Fertilisers at Varanasi. The 
ellant was the selling agent of the pro- 
duet of this Company including muriate 
of ammonia and fertiliser. By a notification 
dated May 28, 1962, Ammonia utilised in 
the manufacture of fertiliser is exempted, 
with effect from April 24, 1962, from so 
much of excise duty as is in excess of 
Rs. 25/- per metric tonne. . The standard 
rate of duty of ammonia is Rs. 125/- per 
metric tonne, - 

2. The Excise authorities brought 
to the notice of Sahu Chemicals and Ferti- 
lisers that muriate was distinct from fertili- 
ser and that ammonia used in the manu- 
facture of muriate of ammonia was not en- | 
titled to concessional: rate and was subject 
to the standard rate of Rs. 125/- per 


aces tonne. 

Acccording to the management 
of sehu Chemicals and Fertilisers, there 
was no separate process in the manufac- 
ture of muriate of ammonia. The owners 
of the factory contended that they were 
producers of fertilisers and the production 
of muriate was the result of accidents and 
vagaries of production connected -with the 
manufacture of fertiliser. According to the 
Excise authorities, on the other hand, 
muriate of ammonia was obtained in the 
said factory by a process of manufacture 
different from that for the manufacture 
of fertiliser. The Respondent No. 1 claims 
to have come into possession of informa- 
tion that there were a number of relevant 
papers, books and documents in the pos- 
session Ty the appellant which were se- 
creted in its Calcutta office. According to 
Respondent No. 1 again, these 
books and . documents would o that 


muriate of ime! was produ 


Yer Central Jute Mills Co. m. o there 
was no separate process in the manufac- 
ture of muriate of ammonia was false. 
These books, it is further alleged, would 
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show that payment of excise duty has been 
evaded, e further that information will 
be available from such books regarding 
other parties connected with the appellants 
transaction with the New Central Jute Mills 
Co. Ltd. who are involved in the evasion 
of excise duty. In these facts, the Respon- 
dent No. 1 issued an authorisation for 
search and seizure of the documents and 
books at the appellant’s premises and pur- 
suant to such authorisation, search and 
seizure took place and the search was con- 
ducted at the appellant’s business premises 
at No. 18A, Brabourne Road, Calcutta, on 
May 11, 1968. Various books, documents 
and papers, which would be useful for the 
roceedings under the Central Excises and 
alt Act and the Central Excise Rules, 
were seized. 


4, Thereafter the appellant moved 
this Court under Article 226 of the Consti- 
tution, and obtained a Rule Nisi, and an 
interim order directing that the seized docu- 
ments including all books and papers should 
be kept forthwith in steel boxes and these 
boxes should be sealed and the respon- 
dents should not examine or look into the 

ooks until further orders. Liberty was 
given to the respondents to apply for varia- 
tion of the interim order upon notice to 
the appellant. Pursuant to this liberty, the 
Respondent 1 moved an application for 
variation of the interim order to enable the 
Assistant Collector of Central Excise, Cal- 
cutta, to examine ‘and inspect the books 
and documents, a list of which was annex- 
ed to the petition. On this application, an 
order was made on December 8, 1969 by 
which it was provided that the Assistant 
Collector of Central Excise, Calcutta MI, 


and Ahibhusan Chatterjee, Superintendent 
of Central Excise, should be at liberty ‘to 
take inspection of the seized documents; 


but it was also provided that thé respon- 
dents should not proceed against the appli- 


cants on the basis of such inspection. It` 


was further ordered that the 


variation 


should be taken in the presence of the ap- 
pellant and upon notice to it. This appeal 
js directed against this order. 

5.. In effect and im substance, the 
order which is the subject-matter of chal- 
lenge in this appeal is one for inspection of 
cun omn waich have been nea 
y the respondents. e question, there- 
fore, is whether such an order is appeal- 
able. Mr. Goho, learned counsel for the 
appellant, contended that the order was a 
variation or modification of the original 
order of injunction made on May 18, 1988 
by which the respondents were restrained 
from examining or looking into the books 
until further orders. It was argued that 
since the order under appeal has the effect 
of affecting the order of injunction, it 
should be held to be an appealable order. 
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It was also submitted that the order was 
an order under Order 89, Rule 4 of the 
Code of Civil Procedure and as such, it 
was appealable under Order 48, Rule 1 (r 
of the Civil Procedure Code. 

6. It seems to us that although the 
order partly has the effect of varying the 
order of injunction made on May 16, 1968, 
in effect and in substance it is an ord 
for inspection of documents seized. All 
that the order provides is that inspection 
may be taken of the documents, but the 
respondents are restrained from proceedin 
against the appellant on the basis of su 
inspection. Liberty has been given to them 
to proceed against others on the materials 
obtained on such inspection. Therefore, 
the order for inspection does not in any 
manner prejudice or affect the appellant. 

7. _ Counsel for the appellant next 
contended that it was a judgment -within 
the meaning of Clause 15 of the Letters 
Patent, inasmuch as the respondents have 
been given the right to inspect the docu- 
ments, and one of the prayers in the Writ 
Petition was for an injunction restrainin 
such inspection. Therefore, he submi 
that the claim to inspect documents was 
one of the disputes in the main Rule. In 
support of this contention, reliance was 
placed on the Bench decision of this Court 
reported in ILR (1961) 1 Cal 817 = (AIR 
1960 Cal 582). that case, an injunction 
was issued restraining issue of a cinema 
licence pending disposal of the Rule. This 
injunction was varied and modified by an 
order which provided that the injunction 
should be dissolved except that no per- 


“manent licence should be issued until dis- 


posal of the Rule but a temporary licence 
might be pa The issue of a licence 
itself was the subject-matter of an order of 
injunction and it was that order of injunc- 
tion which was dissolved by directing the 
issue of a tem i It was, 
therefore, hel i was a 
judgment within the meaning of Clause 15 
of the Letters Patent. We do not think 
that this decision is of any assistance to the 
appellant. 

8. Mr. Bhabra, counsel for the 
Respondents submitted, on the other hand, 
that the order under appeal was a plain 
order for inspection and nothing more. He 
argued that such an order was not appeal- 
able. In support of this contention he re- 
lied on a decision in (1872) 9 Bom HCR 
398. In that case, an order for inspection 
of books of account was made. It was 
held that such an order-was not appealable. 
Reliance was next placed by Mr. Bhabra 
on another decision of the Bombay High 
Court in (1909) 11 Bom LR 248 in which 
it was held that no appeal lay from an in- 
terlocutory order allowing ee and com- 
plete inspection of documents, Reliance 
was next placed on a decision of this Court 
in AIR 1961 Cal 578 (SB). This decision 
is an authority for the proposition that the 


- whe 
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power of search and sefzure is an overrid- 
Ing power of the State for the protection 
of social’ security and that power is regulat- 
ed by law. The question in that case was 
er a search and seizure was an inter- 
ference with the right to hold property. 
Counsel for the respondents also relied on 
‘ a decision of this Court in (1971) 75 Cal 
WN 233. In that case it was held that an 
order refusing. ad interim injunction under 
Order 89, Rule 1 or Rule 2 was a final 
order and was appealable. This decision 
has no application to the facts in this case 
because we are not concerned with an 
order refusing an injunction but with an 
order varying or indelfying an order of in- 
junction for the purpose of giving inspec- 
tion to certain documents. 


9.. In our view, the order wnder 


appeal is only an order for inspection of 
the documents seized.  Althou to the 
extent that inspection has been owed, 


the order is a variation of the interim 
order issued, such variation does not, in our 
iew, make the order any the less an order 
for inspection of documents, Such an 
order, in our view, is not an appealable 
order. It is to be noticed that in the Rule 
petition itself there was a prayer for injunc- 


“tion restraining the ondents m ex- 
amining or looking into the books and do- 
cuments seized by the respondents. 


order for injunction was made by the Court 
when the Rule Nisi was issued. Thereafter 
the respondents made an application for 
variation of the order of injunction and it 
is on that application that the order under 
appeal was made. 


10. - We cannot also accept the con- 
ention of counsel for the appellant that the 
order is a judgment within the meaning 
of Cl. 15 of the Letters Patent. The order 
does not dispose of the controversy between 
the parties, nor does it affect the merit of 
the question between the pane by deter- 
mining any right or liability. one 
there is a prayer in the writ petition for 
an injunction restraining the appellants, 
their servants and ae from examining 
or looking into any of the seized documents 
until disposal of the application, that pra- 
yer is plainly a prayer for interim relief. 
The main and the real controversy between 
the parties, as appears from prayers (a) and 
(b) of the writ petition, is the issue of an 
authorisation dated May 11, 1968 for 
search and seizure of books and documents. 
The prayer for ad interim injunction until 
disposal of the application is no part of the 
controversy between the parties and the 
order under appeal cannot be said to have 
affected the controversy between the par- 
ties as pleaded in the writ petition. 


11. There is one other matter to 
be considered which seems to us to have 
a good deal of bearing on this appeal. 
Counsel for the respondents relied on a de- 
cision of the Supreme Court in the New 
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Central Jute Mills Co, Ltd. v. Asst. Collec- 
tor of Central Excise, AIR 1971 SC 454. 
In that case, the same questions were in- 
volved and the appellant was New Central 
Jute Mills Co. Ltd. An order for search 
and seizure of books and documents was 
issued upon information claimed to have 
been received by the Excise authorities 
that ammonia made for manufacture of 
fertiliser, on which the reduced duty of 
Rs, 25/- per metric tonne was paid as 
against the standard duty of Rs. /- per 
metric tonne, was diverted to other users. 
The appellant challenged the order for 
search and seizure as also the seizure it- 
self on various grounds viz., (1) that Sec- 
tion 12 of the Central Excises and Salt Act 
1944 was void as the powers delegated to 
the Central Government were excessive; (2) 
that the Sea Customs Act 1878 having been 
repealed, it was not open to the Central 
Government under Section 12 of the Act 
to apply Section 105 (1) of the Customs 
Act, 1962; (8) that the search and seizure 
made by the respondents were not in accord- 
ance with Section 105 of the Customs Act 
1962. All these contentions, however, were 
rejected by the Se Court. Although 
the question of validity or legality of the 
search and seizure is not a matter for 
consideration in this appeal, the decision 
of the Supreme Court mentioned above is 
of considerable importance in this appeal 
for another reason. The appellant Helse 
the Supreme Court was New Central Jute 
Mills Co, Ltd, and the appellant before us 
is regs io the affidavit in reply affirm- 
ed by Lakshmi Narayan Burman on May 
12, 1969, the selling agent of some other 
products of the same New Central Jute 
Mills Co. Ltd. The facts involved in’ the 
appeal before the Supreme Court are iden- 
tical with the facts in the writ petition out 
of which this appeal arises. Two of the 
eona canvassed before the Supreme 
ourt by the New Central Jute Mills Co. 
Ltd., are the same as the two questions 
raised in the opoe writ petition in this 
Court, One of the grounds raised by the ap- 
pellant in the writ petitionis that S. 12 of 
the Central Excises and Salt Act, 1944 is 
ultra vires the Central Legislature on ac- 
count of excessive and unauthorised dele- 
gation of essential legislative functions. This 
ground is the same as the first ground 
urged before the Supreme Court in the 
case noticed earlier. The second common 
ground is that the issue of the authoriza- 
tion for search and seizure was without 


jurisdiction and null and void, The 
Supreme Court in dismissing the appeal 
of New Central Jute Mills Co. Tid, 


rejected both these contentions. 


12. We are not concerned in this 
appeal. with the merits of the appellant’s 
writ petition which is now pending and we 
refrain from expressing any views on them. 
But in purine if there are prima facie 
grounds for interfering with the order vary- 
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ing the order of injunction, we cannot 
overlook or ignore the impact of the deci- 
sion of the Supreme Court on the appel- 
lant’s pending writ petition. _ The chal- 
lenge thrown .by the New Central Jute 


Co. Ltd, AIR 1971 SC 454 to the . 


validity of the authorization has been re- 
jected by the Supremé Court as mentioned 
earlier and to that extent, at any rate, the 
contentions advanced by the appellant in 
the writ petition now pending in the trial 
Court must fail. It - is also’ to be noticed 
that although the writ petition appears to 
us to be ready for hearing since May 12, 
1969, instead: of taking steps for enue 
hearing of the rule itself the appellant has 
chosen to prefer this appeal against the in- 
terim order varying the order of injunction. 
o 18. Keeping in mind the decision 
of the Supreme Court it seems to us that 
it cannot said that the appellant is en- 
titled to contend that the order under ap- 
peal should be set aside. In our view the 
appellant has failed to make out any 
grounds for interfering with the order wmder 
appeal. We should: also notice that m the 
appeal before the Supreme Court the ap- 
ellant was New Central Jute Mills Co. 
td., AIR 1971 SC 454, who is the prin- 
cipal of the appellant before us. It appears 
to us that e first attempt to the 
proceedings by challenging the authoriza- 
tion on various grounds having failed, the 
appellant before us. is now making a second 
attempt for the same purpose. e see no 
reason to interfere with the order of the 
Court below. 


We should also notice that the 
order varying the interim order by the 
trial Court, which is the subject-matter of 
appeal, is a discretionary order and the 
Court below in making the order has taken 
into consideration the rights of the various 
pario and has fully protected the zppel- 
‘lant by providing that no steps should be 
taken against the appellant on materials 
obtained upon inspection of the books and 
documents. our view, both on the 
eae that the appellant has no prima 

cie right to the variation sought for and 


also on the Beat that the order is a dis-, 
er this appeal must fail and- 


cretionary oO 

is accordingly dismissed with costs. All 

interim orders are vacated. i ' 
P. B. MUKHARJL C. J:— 15. I 


agree. $ 
_ Appeal dismissed. 
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Collector, Customs, Calcutta v. Biswanath . 


Interpretation o 


. and ‘giving rise to 


Matter - 


Cal. 401 


(A) Constitution of India, Article 226 
— Domestic enquiry — Charge sheet — 
— Natural justice — 


Violation of. 
The: proper way of the ‘interpreting 
charge-sheet in disciplinary i i 


Process is 
not :to . be technically and legalistically 
strict as in the case of a charge-sheet in 
criminal proceedings. It should be -fairly 
and reasonably interpreted in a common 
sense way to see that there is a plain state- 
ment of the thing complained of as wrong 
so that the party complained against may 
be put on his defence to meet the allega- 
on. 

Where in disciplinary proceedings 
under the Customs Act the words in the 
charge-sheet were “Shri B. M. .......... 
was found to be in possession of assets... . 
LEETE oN .. giving rise to a presumption 


thal oes cek ” and the High Court 


quashed the order in disciplinary proceed- 
ings on the ground that the words ‘found’ 
presumption’ indicated 
bias of the collector who himself was the 
punishing authority and the whole pro- 
eedings were vitiated the charge being 
defective and being in violation of princi- 
ples-of natural justice and it was found 
that the accused had cross-examined the 
witnesses of employing. authority and had 
led his evidence thereafter it was held 
that a question of fair interpretation of a 
charge-sheet in a disciplinary proceeding 
depended on the context of facts in which 
the charge was laid. The two words 
‘found’ ‘and ‘giving rise to the presumption’ 
were not, enough by themselves to make 
the charge in this case in limine bad and 
void on the ground of violation of the 
principles of natural justice, (1919) 253 
US 421, Rel. on. aras 2, 

(B) Civil P. C. (1908), O. 41, R, 25 
and S. 151 — Calcutta High Court Rules 
Rule 43 — Appeal from order in writ pro- 
ceedings — ether remand can be order- 


The Calcutta High Court Original and 
Appellate Side Rules apply to appeals from 
orders in writ proceedings. ese rules do 
not prevent remand in such appeals. Civil 
P. C. Order 41, Rule 25 also aol. to such 
appeals. Apart from this express provision 
the High Court in exercise of its inherent 
powers can also pass an order of remand 
in such cases. AIR 1965 SC 1818, Foll; 
AIR 1969 Raj 41 and AIR 1961 SC 1457 
and AIR 1966 SC 1158, Rel. on. 


-- (Paras 10, 11) 
Cases Referred: -Chronological Paras 
AIR 1969 Raj 41 = 1969 Raj LW 


180, Ramsingh v. State of Rajasthan -11 
AIR 1968 Cal 407 = 72 Cal WN 441 

(FB), Jay Engineering Works Ltd. 

v. State of W, B. il 
AIR 1965 SC 1158 = (1965) 2 SCR 

547, Gulabchand Chotalal Parikh v. 

. State of Gujarat . 
AIR 1965 SC 1818 = (1966) 1 SCR 
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190, Narayan Row v. Iswar Lal 11 
AIR 1961 SC 1457 = (1962) 1 SCR 
__ 547, Daryao v. State of U. P. 5 
(1919) 253 US 421 = 64 L Ed 998, 
Federal Trade Commission v. Gratz 4 

G. P. Kar with A. K. Banerjee, for 
Appellant; S. N. Chatterjee with A. Mitter, 
for Respondent. 

P. B. MUKHARJL, C. Ju— This is an 
appeal from an order passed by T. K. Basu 
J, in an application under Article 226 of 
the Constitution. 

2. This was an application by Bis- 
wanath Mukherjee challenging - the order 
dated February 6, 1968 passed by the Col- 


lector of Customs, Calcutta whereby the’ 


petitioner was removed from service. The 
only point on which the learned judge de- 
cided the whole application was whether 
the charge-sheet was defective or not, leav- 
ing the other points undecided.- The deci- 
sion appealed from was based entirely on 
the interpretation of two expressions “found” 


and “giving rise to presumption” in the 
charge-sheet. The chargesheet reads as 
follows:— 


“That Sri Biswanath Mukherjee, who 
had been functioning as Preventive Officer, 
Grade I, during the period between 20-12- 
58 and 81-12-59, was’ found on 1-1-60 to 
be in possession of assets which are dispro- 
portionate to his known sources of income 
to the extent of about Rs. 61,000/- giving 
rise to the presumption that the aforesai 
Sri Biswanath Mukherjee acquired the said 
disproportionate assets , by obtaining pecu- 
niary advantage to himself by corrupt and 
illegal means and thereby he had failed to 
maintain absolute integrity and -devotion to 
the duty as a public servant.” 

The learned judge came to the conclu- 
sion on an interpretation of the expressions 
“found” and “giving rise to the roe 
tion” that they were indicative of the mind 
of the Collector of Customs who was also 
the punishing authority and that he had 
not t an open mind. Therefore the 
learned Judge held that the whole proceed- 
ing was vitiated and the charge-sheet was 
defective, being in violation of the princi- 
ples of natural justice, and vacated the en- 
tire proceedings. S , 

3. The learned Judge expressly 
mentions four other points which were 
argued before him but on which he ex- 
pressed no opinion.. ‘These are: i 

(1) the petitioner had been found 
guilty of a charge of “Benami” which was 
not in the charge-sheet: : 

(2) the findings of the Enquiring Of- 
cer were perverse as'being based on no 
findings and on mere conjectures and 


surmise; 
(3) certain documents were considered 
by the Enquiring Officer behind the back 
of the petitioner; and : 
(4) the onus of the proof was mis- 
placed by the disciplinary authority as a 
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result of a confusion between. the law re- 
arding disciplinary proceedings under 
Sanon 178-A of the Bea Customs Act, 
1878. 

The learned Judge observed: “It is 


not necessary for me to express any opin- 
jon on the merits of these contentions”. 


4, The proper way, in our view, 
of interpreting a charge-sheet of this 
nature in disciplinary proceedings is not 
to be tecknicalh and legalistically strict 


as in the case of a charge-sheet in ‘criminal 
proceeaings This principle is well known. 
It should be. fairly and reasonably inter- 
preted in a common sense way to see that 
there is a plain statement of the thing 
complained of as: wrong so that the party 
complained against may be put on his de- 
fence. to meet the allegation. 


In. Federal ` Trade Commission’ v. 
Gratz, (1919) (258 U.S. 42], a learn 
Judge, of the American Supreme Court ob- 
served: — my 


“It does not ort to. set out the 
elements of a crime like an indictment of 
information nor the elements of a cause 
of action like a declaration of law or a 

il in equity. All that is requisite in a 
complaint for commission is that there be 
a plain statement of the thing claimed to 
be wrong so that the respondent may be 
put upon his defence.” $ 


5. Now, a question of fair inter- 
pretation of a canree set in a disciplinary 
roceeding ` depen on the context of 
acts in which the charge is laid. The 
two words “found” and “giving rise to the 
presumption” are not, in our judgment, 
enough by themselves to make the charge 
in this case in limine bad and void on “the 
ground of violation of the principles of 
natural justice. The word “found” is a 
general word and it will depend on the 
context of the situation whether that ex- 
pression means a bias or conclusion on the 
mind when the charge-sheet says that the 
officer is found to be in possession of as- 
sets disproportionate to his known sources 
of income. Secondly, the words “giving 
rise to the presumption” cannot also be 
conclusive in this particular context of 
facts because we find on examination of 
the records that no presumption in fact 
was drawn and that it was the émploying. 
authorities who led the evidence an there 
was no misplacing of onus of proof and 
there was cross-examination. by the petition- 
er of the evidence led by the Customs au- 
thority. It was only after the Customs autho- 
rities had led their evidence and there was 
such cross-examination that the petitioner 
led his evidence. Therefore, in fact there 
was no misplacement of onus and nothin 
‘was presumed against the petitioner. This 
aspect of the blem was not considered 
by the learned Judge in his decision. But 
these considerations reflect on the question 
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of how the charge should be read in the 
context. 

6. Besides, if principles of natural 
justice are said to be violated by the use 
of the two expressions abovenamed, - 
there are also the other questions of prin- 
ciples of natural justice on which the 
learned Judge has not come to a finding 


namely, (1) no evidence, and (2) documents 
considered by the Enquiring cer behind 
the back of the petitioner. It is difficult 


therefore to Pore piecemeal even this 

estion of the principles of natural jus- 

in the present context of facts. One 

of the four points noticed above includes 
the question of benami. 

7. Now the question of benami 
does not appear to us to vitiate the pro- 
ceedings -because the whole point was 
whether the petitioner was in possession of 
assets disproportionate to his known’ sour- 
ces of income. The enquiry is implicit as 
to whether the assets though may be stand- 
ing in the name of his mother were in 
reality his assets. By itself such a consi- 
deration would not in our view vitiate the 
enquiry. It is therefore necessary to come 
to certain findings on those four questions. 


8. With a view to enable us to 
come to an appropriate conclusion whether 
on a total view of the present context the 
charge-sheet was defective on the ounds 
mentioned above we feel.that on the pre- 
sent materials it is difficult to draw. that 
conclusion which the learned’ Judge has 
drawn without having before us the find- 
ings on the four questions mentioned 
above. : 

9. We, therefore, remand the case 
to the learned Judge for his findings and 
conclusions on the four points set out 
above. After the learned Judge comes to 
a finding on those four points then his find- 
ings may be placed before us or the appro- 
priate Bench dealing with these appeals 
when we or the appropriate Bench dealin 
with these appeals will finally dispose 
the appeal. 

10. A point at one stage raised. 
whether there could be a remand in an 
appeal from an order under Article 226 of 

e Constitution deciding only on one rug 


more or less prelimi in nature 
We 


leaving the other issues undecided. 


have carefully considered the point and we 


think that our jurisdiction in this respect 
is unquestionable. This Court has jurisdic- 
tion to make an order of remand in such 
eases. No doubt Article 226 of the Con- 
stitution has its own rules and procedures 
and no doubt it may be arguable that Civil 
Procedure Code as such may not be wholl 
applicable without any limitations or quali- 
fications. We support the jurisdiction to 
order a remand in such cases first by refer- 
ence to Rule 48 of the Rules of the High 
Court at Calcutta relating to applications 
under Article 226 of the Constitution which 
provides as follows:— St 
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“Appeals from final orders in this 
jurisdiction shall be made in the same-man- 
ner as appeals from original orders in the 
Original Side and appeals from orders in | 
the Ae Side according as they arise 
out of Original Side and Appellate Side 
applications and all rules applicable there- 
to in ‘the rules of the Original and Appel- 
late Side, respectively, shall apply thereto 
mutatis mutandis.” 

That means all the Original Side and Ap- 
pellate Side rules will apply in these a 

It must necessarily, therefore, fol- 
ow that as both the Original and Appel- 
late Side rules do not prevent remand 
orders, remand orders are within the juris- 
diction’ of this Court in these cases relat- 
ing to appeals from orders under Art. 226 
of the nstitution. Secondly there is in- 
herent furisdiction in this Court of -appeal 
for ends of justice to: make an order of 
remand, quite apart from the specific pro- 
visions of the Civil Procedure ‘Code under 
Order 41, Rule 25. 


11. Regarding the applicability of 
the Civil Procedure Code we need o 
refer to certain decisions to 
pout clear., In Ramsingh v. 
ajasthan, AIR 1969 Raj 41, a 
Bench of the. Rajasthan High 
to the conclusion that even 
provisions of Civil Procedure Code might 
not directly apply, such of the provisions 
as were not in conflict with any particular 
rules of the Rajasthan High Court could 
apply and in that case the provisions of 
Order 9, Rule 9 of the Civil Procedure 
Code were applied. In that decision some 
of the relevant cases on the point includ- 
ing those of the Supreme Court are dis- 
cussed and it will e unnecessary for us 
to repeat them. See icularly the - ob- 
servations at page 47 of that report. The 
next case to which reference may be made 
is Daryao v. State of U. P., AIR 1961 
SC 1457, which considered the applicabi- 
lity of Section 11 of the Civil Procedure 
Code. Again in Gulabchand  Chotalal 
Parikh v. State of Gujarat, AIR 1965 SC 
1158, Section 1] of the Civil Procedure 
Code was applied. We shall conclude our 
citation of ihe authorities of this point by 
making a reference to the decision in 
Narayan Row v. Iswar Lal, AIR 1965 SC 
1818, where the Supreme Court observed 
at p. 1823 as follows:— 
“On a careful review of the provision 
of the Constitution we are of the opinion 
that there is no ground for restricting the 


_ though the 


expression ‘civil proceeding’ only to those, 
proceedings which arise out of civil suits 
or proceedings which are tried as civil 
suits, nor is there any rational basis for 


excluding from its purview proceedings 
instituted and tried in the High Court in. 
exercise of its jurisdiction under .Art. 226. 

where the aggrieved party seeks relief 
against infringement of civil rights by 
authorities purporting to act in exercise of 
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powers conferred upon them by revenue 
statutes. The preliminary objections raised 
Byes Counsel for the asjesso0 must therefore 


This . authority was) ‘cited and ‘followed . 


sion of thig Court in 2 Cal WN. 441 at 


in tha- ‘Jay Engineering Works Ltd. v. 
Stats of. West ae Full- Bench deci- 
P= ee ee a 

12. 


e, therefore, remand tho ap-- 


peal on the: four specific points set out 
above.’ The costs of this. pro 

_ be reserv 
‘ of the final disposal of the appeal after 
-it comes back.from the remand and when 
it is finally disposed of. » The parties will 
_ “be at liberty -to mention this matter to 
‘the learned Judge. for expeditious hearing and 
who ‘will take it up and will deal with these 
- four. specific points .a ording.. to his con- 
venience and .to othe _jconvenience _ vot the 


, parties. ~ 


B. C. miraa, , 13. I agree. 
Ie remanded. 


eee Mee 


h ; 
: i 
i Et ee 


| AIR 1978 CALCUTTA 404 (v 50°C 88 
; S. K.- CHAKRAVARTI; J. 
B.: P. Lahiri, Petitioner v. Smt. Jyotir- 
mayee Devi, Opposite, Party. 
. ° Civil Revn. Case Ae 577-78 of 1970, 
D/- 3-2-1971. 


T. P. Act. (1882), S. 114), 
Premises Tenancy ' Act. až 
18, 21 and 22 — Sec- 
. even as amended .’ by 
Act XXXIV of 1989 ean not control 
S. 17 oa a altel fo and. Rents 

B. Premises Tenancy . (Second 
Rinne) Act (XXXIV of 1969), ‘Ss 8 


i Hence,- after suit for eviction jis filed 
tenant - should, under ' Section 18 rif con- 
tinue to deposit monthly rent before the 
15th of the succeeding month. Failure 
would result in defence being struck 
“out under Section 17 ‘{8). C. R. Nos. 3896 
and 2897 of 1968 (Cal), Followed: (X-Ref: 
Houses and Rents —|W. B. Premises Ten- 
ancy (Second Amendinent) Act (XXXIV of 
1969), Ss. 8 and 9 (Para 2) 
Cases Referred: 'Chronolo cal ` Paras 
C. ‘en 3896- and 2897 1968 


' (8) W. 
of 1956), Ser 1, 
tions 21 and: 


<- Nripen Bhattack 
S. C. Mitter with S. . Roy 
for Opposite Party. 

- ORDER:i—' Two common questions 
„arise for decision in these two Rules 
‘which were issued ‘at'.the instance. of the 
defendant in two suits for eviction. The 


CP/FP/C902/72/TVN/HGP 


+ 


oudhury, 


B. P. Lahiri v. Jyotirmayee (Chakravarti J.) 


tthis g will 
ed and ‘will -abide by the poea 


„have effect in 
_ appeals’ which are 


l ar depestt of rent in the- 


ee, . Yor Petitioner; 
Ch 


ALW 


first one is whether the tenant is. entitled 
to get raliet under Section 114 of the 
Transfer of Property Act, in a suit for 
eviction under the provisions of.the W. B. 
Premises Tenancy, Act. The learned Mun- 
sif held that this relief is not open to 
him, and he is quite right in that view. 


2. The second question that arises 
is as*to whether the learned Munsif was 
justified in rejecting - his application filed 
under Sections 8 and 9 of Act XXXIV of 
1969 (West Ben Premises _ Tenancy 
(Second Amendment) Act; 1969). Section 8 
amends Section 21. of the Original Act and 
Section 9 amends Section 22. Section 18 . 
of Act XXXIV of: 1969 would show that: 
the amendments by Sections 8 and 9 “shall 
respect of suits includin 

nding at the date 
commencement’ of ' his Act.” - Mr. Bhatta- 
charjee, learned Advocate appearing on 
behalf” of the- petitioners submits. that the 
suits are still, pending, ‘though the de- 
fences against the -delivery of possession 
had been struck ‘out and that under the 
recent amended Sections 21 and 22 refer- 


red: to above, the’ " deposits’ ‘made by the. 


tenant would be ‘quite valid and the order 


under Section 17. (8) striking out the de- 
fence ‘against delivery of ` possession 

have to be re-open¢ It would appear 
_ that one of ‘the: main ds as to why 


groun 
a pis lication ander Section .17 (8) was 

was. that’ the | tenant -did not make 
office’ - of the 
Rent troller after the institution of the 
suit ae the 15th of the’: succeeding 
month. “Bhattacharjee contends that 
in view of The amended Ss. 21 and 22, the 
deposits would be v and thosé two 
sections would control actually.’ Section 17 
(1) of the’ Act. I am notin a’ position ‘to 
accept these Pore as correct. Sec- 
tions .21 and 22 occur io Chapter IV 
which relates to Penor of Rent’. gen 17 
occurs in Chapter II which relates to 
suits and -proceedings for. eviction. It is 
clearly stated in Section 18 (1) that after 
the institution of the suit the tenant “shall 
thereafter. continue to deposit or pay month 
by month by. the 15th of. each succeeding}. 
month a sum- equivalent: to rent at that 
rate.” Though thereafter there have been 
a number of .amendments to Section 17 by 
successive Acts, still this position has not 
been affected at. all. It is obvious, there- 
fore, that after the institution of the suit 
irrespective of Section 21 or 22, the de- 
posit must -be made within the “15th of 
each succeeding month. In’ other words, 
this -provision under Section 17 ene is not 
controlled’ by Sections 21 
amended . upto date. : This -view was also 
aka n by my learned Brother Gupta, J. 

os.. 8896 and 2897 of 1968 (Cal) 
Bie the same poue and I respect- 
fully agree with observations made 
therein, : though’, that ‘decision was before 
Act XXXIV . of 1969 had come into opera- 


1972 


tion. The fact, therefore, remains that the 
petitioner has not made the deposit even 
in the office of the Rent Controller after 
the institution of the suit within the 15th 
of each succeeding month, In the cir- 
cumstances, the order striking out the de- 
fence under Section 17 (8) cannot be re- 
opened. 

3. The Rules, therefore, fail and 
are accordingly discharged. Each party will 
bear its own costs in both these Rules. 

Petitions dismissed. 
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PRADYOT KUMAR BANERJEE, J. 
M/s. Munilal Bhagwat Sharan and 

others, Petitioners v. The Chief Commer- 

cial Superintendent, Eastern Railway an 

others, Opposite Parties. K 
C. R. No. 1932 (W) of 1968, D/- 10- 

5-1972. ; 


~ Index Noter— Essential Commodities 
(Amendment) Act (1967), Ss. 6-A and 6-B 
— Competent authority issuing show cause 
notice for confiscating goods without hear- 
ing representation of the person affected 
— Held, that the notice was bad in law. 
- ara 6) 

Brief note:— Section 8-B of the Es- 
sential Commodities Act makes it clear that 


no confiscation can be made unless the 
competent authority hears a resentation 
from the person affected. If the authori- 


ties do not have an open mind before 
hearing, the provision for hearing under 
the statute becomes an idle formality. In 
this case even at the stage of issuing 
notice of hearing under Section 6-B of the 
Act the collector was himself satisfied that 
a contravention has been made. This can- 
not be done. The satisfaction that contra- 
vention, has in fact taken place can come 
only after the hearing and not before. 
(Para 6) 
R. C. Deb, <A. C. Bhabra, Somnath 
Chatterjee, D. P. Bagaria, Ganandra Nara- 
yan Roy, Samaresh Kumar Nandi, for Peti- 
tioners; S. D. Banerjee and Prasanta K. 
Ghose, for Union of India; S. K. Roy 
Choudhury, for the Railways; P. K. Sen 
Gupta and Paritosh Mukherjee, for the Col- 
lector; S. M. Sanyal and M. G. Mukher- 
jee, for Opposite Parties. 


ORDER:— The petitioner is-a part- 
nership firm and deals in foodgrains and 
oil seeds. The petitioner No. 1 Messrs. 
Munilal Bhagawat Saran is the holder for 
value of several Railway Receipts having 
been negotiated through Bank in Calcutta, 
upon payment made by the petitioner 
firm. e Railway Receipts are quite a 
number issued between l4th October, 1987 
and 15th. October, 1967. The said Rail- 
way Receipt is for carrying on maize and 
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bazra from different stations In Haryand 
to Howrah. It is alleged that the State 
of Haryana is a surplus State in foodgraing 
but there was a ban on export of maizq 
from the said State imposed by the Nor- 
them Inter Zonal (Movement Control} 
Order, 1967. It is alleged that the State 
Government of Haryana lifted the ban on 
export of maize and other coarse graing 
including bazra outside the State of Har- 


yana from October, 1967. It is further 
alleged that an announcement to the said 
effect was made at Karnal by the then 


Hon’ble Chief Minister of Haryana on Oc. 
tober 11, 1967. The said lifting of ban 
on the ort of maize was broadcast in 
the news bulletin and was also published 
in various newspapers. The ‘Tribune, a 
daily published from Ambala, within the 
State of gaa in its issue dated Octo- 
Der, 12, 1967 published the following Presg 
ote: 


“Haryana Ban on coarse Grain Movee 


ment goes— F., O. S. O. Chandigarh Oc- 
tober 11, 1967. The Haryana Government 
has decided to remove the restriction on 


the movement on coarse grains ` produced 
in the State of Haryana during the current 
Kharif season says an Official Press Note. 
The major coarse grains are Bazra, Maize 
and Jowar.” 

In the same issue of Tribune it has been 
published as follows:— 

“The Chief Minister disclosed that 
Haryana Government today ordered the 
lifting of ban on the export of Bazra, 
Jowar: and Maize to ensure ins of far- 
mers. The Government would also: do its 
best to ensure a suitable price of paddy.” 


On the basis of this announcement the 
wagons containing maize and bazra from 
various stations in the State of Haryana 
during the period between 12th October, 
1967 to 16th October, 1967 were despat- 
ched and it was duly booked by the Rail- 
wy authorities at the despatching stations 
and the movement was allowed by the 
Railway authorities without any objections 
whatsoever. Further in view of the lift- 
ing of the ban on export of maize and 
bazra by the Haryana Government, the 
District Food Controllers in the State of 
Haryana under whose jurisdiction the res 
pective despatching Railway Stations refer- 
red to in the sai Railway Receipts are 
situate duly authorised the ia k of the 
goods under the said Railway Receipts and 
endorsements of such authorisation were 
also made by the appropriate authorities 
of Food Department of the State of Har- 
yana. Such authorisation of the export of 
foodgrains outside the State of oa 
also appears from the memo dated 28th 
October, 1987 written by the Secretary to 
the Government of Haryana to the Chief 
Commercial Superintendent, Eastern Rail- 
way wherein it has been stated that though 

e Government of Haryana allowed to 
despatch the maize and bazra at Howrah 
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- but when it reached at Howrah the deli- 
very was wron refused. It is stated 
also that the Railway Receipts presented 
by the representatives at this office did not 
bear any export permit. numbers and as 
such this office was not in a position to 
arrange delivery of the goods unless the 


petitioners can produce any permit from 
the Regional Director (Food), Government 
of India, 8, Esplanade East, Calcutta. 


It. is alleged that -ithe similar consign- 
ment of maize despatched from Haryana to 
Delhi and other stations were duly releas- 
ed. It is~also alleged that such delivery 
was effected: in different stations of West 
Bengal. Be that as it may, the Railway 
authorities of Howrah :ri to deliver the 
maize to the petitioner.. Thereafter the 
- Collector of Howrah issued a notice on the 
petitioner under Section 6-B of the Essen- 
ial Commodities Act, 1955 to make re- 
presentation in writing agai the maize 
exported by the petitioner. It is alleged 
that the petitioners have abetted the ex- 
port of or exported 229 bags of maize 
m Karnal to Howrah without any per- 
mit. Being aggrieved! by the said notice 
the petitioner moved this Court and ob- 
the present rule. Under the order 
of the Court the maize etc. imported by 
the petitioner was allowed to be sold by. 
the Joint Receiver ap 
and ‘after deducting their remuneration and 
also other expenses, the balance of sale 
roceed was directed to be deposited in 
2. Mr. R. C.;Deb. on behalf of 
the petitioner contended -firstly 
maize was impo in accordance - with 
law, inasmuch . as, Government 
withdrew the ban for importation. Second- 
ly Mr. Deb contended that by the notice 
in Annexure “B” to the petition, the autho- 
rities concerned have : already made up 
their mind before the issue of the notice, 
about the confiscation and as such the of- 
cer concerned had no! open mind which 
is essential in a matter of a quasi-judicial 

proceeding. 
Banerjee on be- 


3. Mr. Sankar Das 
half of the respondent ‘contended that there 
was no order made under the Essential 
Commodities Act withdrawing the ban im- 
posed under Clause (8) of the Maize Con- 
trol Order. Secondly ‘it is contended by 
Mr. Banerjee that as the respondent invit- 
ed the resentation : from the petitioner 
it cannot said that the said respondent 
had already a closed mind in reg 
matter. 
4. Under the Northern Inter Zonal 
Maize (Movement Control) Order, 1967, it 
is incumbent on the part of the exporter 
to take out a permit either from the Cen- 
tral Government or from. the 
eroment, It appears that no statutory form 
of permits have been prescribed by the 
- said order at the relevant time. Clause (8) 


of the Northern Inter Zonal Maize (Move- . 


M. B. Sharan v. Chief Commrl. Supdt., E. Rly. 


_or by the Government 


inted by this Court Mili 


that - the’ 


` tion 


to the 


ALR 
ment Control) Order, 1967 runs as fol-, 


wWs:— : 
“8. Prohibition of Export and Import 
of Maize.— . . a : 

(1) No ‘person shall export or attempt 
to export or abet the export of maize: 
except under and in accordance with a 
permit issued by the Central Government 
or by ,the Government of the State from 
which such maize is to be exported or by 
an officer authorised in that behalf by the 
Central Government, or, as the case may 
be, by the Government’ of that State. 

(2) No person shall import or attempt 
to import or abet. the import of maize 
except under and in accordance with a 
permit issued by. the Central Government 
of the State into 
which such maize: is to be imported or by 
an officer authorised in that behalf by the 
Central’ Government or, as the case may 


_be, by the Government ofthat’ State: 


Provided that nothing contained in 
sub-clause (1) or sub-cl. (2) shall apply 
to— - 


e) the export or import of maize— 
(iy not exceeding one kilogram in 
weight in the aggregate by a bona fide 
traveller as part of his luggage; 

. (ii) on Government’ account;’ f 

‘ (iii) under and in accordance with 


Food Corporation of India 
od Corporations Act, 1964’ 
(87 of 1964); os oe 


; the export of maize from any 
place within; the State of Haryana or Pun- 
jab to any place: within the Union Terri- 
tory of Chandigarh; ars 

(c) the import of: maize from any 
place within the State of Haryana or Pun- 
jab into any place within the Union Terri- 
tory of Chandigarh.” ` 
It is quite clear therefore that no exporte- 

of maize can be made without a per- 
mit from the prescribed authorities. In 
this case, the dispute is that though Har- 
yana Government or its Chief Minister by 
public meeting or by a Press .Note stated 
that the. ban is withdrawn but no order under 
the statute was however pass Tt is 
argued that the Railway Receipts were 
signed by the authorities of the Food De- 
partment but it does not appear that the 
authority which might have counter-sign- 


ed the Railway. Receipts was authorised 
person within the meaning of Clause (3) 
of the Northern Inter. Zo Maize (Move- 


ment Control) Order, 1967. At the point 
of time, therefore, the ban as contained in 
Clause (8). was in force and therefore it 
must be said that the permit is necessary 
for the exportation of the goods outside 
the State. It is very unfortunate, however, ` 
because of the statement made by the 
Chief Minister of Haryana and/or Press 
Note issued by the Haryana Government, 
the petitioner or the. consignor has been 
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caught on the wrong foot, though prima 
facie it does not appear that the consignor 
was wrong and in fact he acted in the 
bona fide belief that the order has been 
withdrawn. It is ‘the Haryana Government 
who is to be blamed for the petitioners 
difficulties. 

5. Be that as it may, under the 
law it is necessary to have a permission 
for the exportation of goods and if no 
person is authorised by the said Govern- 
ment, for issuing permit it is for the peti- 
tioner to apply either to the Central Gov- 
ernment or to the State Government for 


the permit. 
6. The next question, Mr. Deb 
contended, is on the basis of the show 


cause notice as issued under Sections 6-A 


and 6-B of the Essential Commodities 
Al 1967. Sections 6-A and 6-B of the 
said Act make the following provisions:— 


“6-A. Where any foodgrains, edible 
oilseeds or edible oils are seized in pur 
suance of an order made under Section 8 
in relation thereto, they may be produced, 
without any - unreasonable delay, before 
the Collector of the District or the Presi- 
dency-town in which such foodgrains, edi- 
ble oilseeds or edible oils are seized and 
whether or not a prosecution is instituted 
for the contravention of such order, the 
Collector, if satisfied that there has been 
a contravention of such order, may order 
confiscation of the foodgrains, edible oil- 
seeds or edible oils: - 


Provided that without prejudice to 
any action which may be en under any 
other provision of this Act, no foodgrains 
or edible oilseeds seized in pursuance of 
an order made under Section 3 in relation 
thereto from a producer shall, if the seiz- 
ed foodgrains or edible oilse have been 
produced by him, be confiscated under 
this section. 

6-B. No order confiscating any food- 

ins, edible oilseeds or edible oils shall 
e made under Section 6-A unless the 
owner of such articles or the person from 
whom they are seized— 

(a) is given a notice 
orming him of the grounds on whic 
proposed to confiscate the articles; 

(b) is given an opportunity of makin 
a representation in writing within suc 
reasonable time as may be specified in the 
noes against the grounds of confiscation; 
an 


in writin in- 
it is 


(c) is given a reasonable opportunity 
of being heard in the matter.” 
Under Section 6-B of the Essential Com- 
modities Act the authorised Officer in the 
present case is the Collector who is em- 
powered to confiscate the maize exported 
if he is satisfied that the same has been 
done in contravention of any order under 
the Essential Commodities Act or orders 
made thereunder. -In my opinion, Sec. 6-B 
of the Essential Commodities Act makes 
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it clear that no confiscation should be made 
unless the competent authority hears a re- 
presentation from the person affected. 
After hearing the matter and after that if 
the respondent Collector is satisfied that 
there was such a: contravention, then the 
confiscation can be ordered. Before. the 
stage of hearing, the authorities concerned 
must have an open mind in regard to the 
matter. If the authorities do not have 
the open mind before hearing, the provi- 
sion for hearing under the statute becomes 
an idle formality. In this case unfortu- 
nately, it appears to me, that even at the 
stage of issuing notice for hearing under 
Section 6-B of the Essential Commodities 
Act, the Collector of Howrah was himself 
satisfied that a contravention has been 
made. In my opinion, this cannot be 
done. The satisfaction can come only 
after hearing the petitioner and not before 
that. The respondent in the impugned 
notice has stated as follows:— 
“NOTICE. 


To M/s. Manilal Bhagat Saran, 7, Baikun- 
tha Sen Lane, Calcutta. 

Under Section 6-B of the Essential 
Commodities Act, 1955 (Act X of 1955). 


Whereas information has been receiv- 
ed that you have abetted the export 
of/exported 229 bags of Maize from Har- 
yana to West Bengal in Wagon 
No. SE 47066 from Karnal Railway Sta- 
tion on 17-10-67 without any permit in 
violation of Rule 3 of the Northern Inter- 
Zo Maize (Movement Control) Order 
1967 which is an offence under S. 7 of the 
Essential Commodities Act, 1955. 


Whereas I am empowered under Sec- 
tion 6-A of the Essential Commodities Act 
for ordering the confiscation of the food- 
grains (Maize) which has been exported in 
contravention of the above order. 


Whereas I am satisfied on perusal of 
the documents produced before me and 
aore that a contravention has been 
made by you of the Provisions of Rule 3 
of the Northern Inter-Zonal Maize (Move- 
ment Control) Order 1967. 


You are therefore given this notice to 
make your representation in writing by 18- 
12-67 against the ground for confiscation 
of the Maize exported by you. 

Sd/- Megible 
27-11-87. 
Collector.” 
From a perusal ot the said annexure, if 
appears to me, that the respondent Col- 
lector has come to a finding that the peti- 
tioners have abetted the export of/exported 
229 bags of Maize from Haryana to West 
Bengal without any permit and secondly 
he was satisfied that a contravention has 
been made under the provision of Rule 8 
of the Northem Inter-Zonal Maize (Move- 
ment Control) Order 1967 and thereafter 
he has given notice to show cause against 
the ground of confiscation of maize export- 
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ed. If the Collector of Howrah has al- 
ready made up his mind that there is ex- 
rtation of maize without a permit, the 
collector has no other :option but to con- 
fiscate the maize.- Before the hearing 
iven in the représentation against the al- 
fesation under Sections: .6-A or- 6-B it is 
incumbent on the ‘part ‘of the «Collector to 
keep an open mind and: give the oppor- 
tunity to the petitioner: for making repre- 
sentation that there has n- No con- 
travention under Rule'3 of the Nor- 
thérn inter-Zonal Maize (Movement Con- 
trol) Order 1967, but reading the terms ‘of 
the notice it is clear that the Collector -was 
already satisfied that there is such a con- 
travention. f 


7. Mr. Banerjee contended that as 
it has been stated that the Collector of 
Howrah heard. the representation against 
the ground for confiscation it cannot be 
said that the Collector did not have an 
open mind which was necessary. Reading 

e show cause notice, I however, cannot 
accept Mr. Banerjee’s contention, In my 
opinion, the notice read as a whole makes 
it clear that the Collector was satisfied 
that there was a contravention and show 
cause notice’ only given for. the confisca- 
tion, should not.be allowed to stand. In 
my opinion, such’ notice cannot be sustain- 
and must be quashed. 


8. The Rule is: therefore . mäde ab- 
solute to the extent that the notice under 
Section 6-B of the Essential Commodities 
Act, 1955 is set aside.. ` 


9... There will be 


10.. Let operation of this order 
remain stayed for six weeks from today as 
prayed for by Mr. Mukherjee. 

- Rule made absolute. 


no order as to 
costs 
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Saugar Electricity Supply, Petitoner v. 
M. P. Electric Board, Respondents. 


Matter No. 295. of 1987, D/- %5- 
1972. | ; 
Index Note:— (A) Electricity (Supply) 
Act (1948), Sch. 7, ‘Item C (a) Gi) — 
Life of diesel electric set — In comput- 
- ing it actual number of hours the set had 
run, cannot be taken into account. 
' (Para 4) 
ORDER:— In e rule the petitioner 
challenges. the order by which the respon- 
dent demanded a sum of Rs. 26,164/- per 
annum as rent of 500 KW Mirlees Diesel 
Set. It is not necessary for me to -refer 
the facts of the case’ in detail but it will 
suffice to say that while the rent -payable 
was fixed at Rs. 26,164/- per annum on 
the basis of the facts _that fixing the re- 
maining life of the set, the department 
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stated that the set is to be taken as life 
of 12 years. The petitioner stated that 
the mode of fixing the rental on that basis 
was patently wrong and con -to the 
Seventh Schedule of thé Act. © case 
of the petitioner, as made out in the 
podon is that the set was purchased in 
950 for a sum of £13000 and admittedly 
there is no Pier that. the costs of the 
set was origi Rs. 2,95,000/-. On the 
basis. of the said amount, it is stated by 
the petitioner, that, the rent as fixed 
the respondent, is wholly. illegal. It is fur- 
ther stated that the-rent. so fixed -was in- 
violation of the Seventh Schedule of the 
Electricity (Supply) Act, 1948.. For the 
purpose of the Seventh Schedule we may 
set out the Seventh Schedule which pro- 
vides as follows: 

“C. Assets purchased new— oe OSs 

(a) Plant and machinery. in generating 
stations, including plant foundations— 

(i) Hydro-electric .. irty-five 
(ii) Steam-electric’.. Twenty-five 
(iii) diesel-electric .. Fifteen. 

(b) Cooling towers’ and circulating 
water systems .. irty. 

(c), Hydraulic works forming of a 
hydro-electric system including— age 
(i) dams, spillways, weirs, canals, re- 
inforeed concrete flumes and syphons. . . 
One hundred. ai 

(ii) reinforced, concrete pipe-line and 

oe tanks, steel pipelines, ‘sluice gates, 
st surge tanks, hydraulic control valves 
and other hydraulic works .. Forty.” 
It is admitted that this is a Diesel electrio 
set and the life under the Schedule of the 
table is 15 years from the date of pur- 
chase. ` It is also relevant for me to set 
out D to the Seventh Schedule which pro- 
vides as follows:— 


D.. Assets purchas- 


Such reasonable 


ed secondhand and period as the State 
assets not otherwise Government de- 
provided for in -this termines in éach 
Table, - case having regard 


to the nature, age 
and condition of 
the asset at the 


time of its acqui- 
sition’ by the 
owner.” 


a. Mr. Subrata Kumar Roy Chou- 


. dh on behalf of the petitioner contend- 
ed tha 


t admittedly the set was purchased 

in Tann or 1958. He oe pea as i the 
te when set was purchased. Applyin 
the principle therefore the set wae ie 
chased in: 1953 and it is more than 12 
years old. Therefore it is argued by Mr. 
Roy aiea that. applying the Seventh 
Schedule the fixation: of Rs. 26,164/- per 
annum as rent is invalid. 2 $ 
E A On behalf of the’ respondent 
however, Mr. Das contended that the set 
did not run for most of the time. In the 


Seventh Schedule it is computed on the 
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normal average annual running hours of a 
continuous) operating power station of an 
electric utility un dertaking. It is -argued 
that the life of 15 years is based on 3000 


working hours per year and therefore it is.~ 


argued that the total working of 45000 
hours is a life of a machine as the 
machine., ‘did only run for.. 
hours, the fixation of the rent was made 
pecordne This case of the respondent 
to be found in paragraphs 27 and 28 
a the affidavit-in-opposition. 


In my opinion, the section, ag- 
cannot be’ construed . as . 


4, 

it stands today, 
argued by Mr. Das. It is not stated there- 
in that the working. hoe is to be taken 
into consideration for urpose of com- 
puting 15 years run oe thie machine. It 
must be stated that the machine itself ran 
about 12 years admittedly and therefore 
to compute rent on that af 
hours during the ved cannot be -correct 
on provision of statute as it stands. 

. Das further neod that this is a 
second hand machine. - Even if, that is 
so, there must be an order by the State 
Government under ‘D’ of the Seventh Sche- 
dule but no such determination has been 
made, In the circumstances, therefore, the 
order is set aside and the matter goes back 
to the competent authority -either to fix 
the rents on the basis of the Seventh Sae 


dule C or D as_ the case may .be and 
thereafter proceed in accordance with law. 
Petition allowed... 

anae 
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AMIYA KUMAR MOOKERJEE, J. 
Dwijapada Haldar, 

fulla Chandra Haldar, Opposite Party. 
Civil Revn. No. 1118 of 1970, D/- 80- 

8-1972.. 


(A )w Land Reforms Act (10 of 
1958), Ss, 5 Poy and 8 (1) — Non-notified 
co-sharer apply for pre-emption 
under Section 8 (l) within 3.-years 
date of notice of transfer under Section 5 
(5). AIR 1948° Cal 48 (SB), Followed. 

(Para 4) 


‘er W. B. Land Reforms. Act (10 of 
1956), S. 8 — Section does. not provide 
for rejection of application for pre-emption 
for ae of consideration amount 
while lyin (X-Ref:— Tenancy Laws 

Tenmey ee Mg of 1885), S. 26F 
w -Ref W. ‘Non-Agricultural 
Tenancy Act (20 of i949), S. 24 (2).) 


Unlike Section- 8 of the W. Bengal 
Land Reforms Act, Section 26-F of 
aes Tenancy Act and Section 24 (2) of 

Non-Agricultural Tenancy Act pro- 
yide that het eee for rag tion s 
be applicant eposit the 
consi base money at the fae of apply- 


EP/FP/C946/72/TVN/HGP 





105) 59’ Cal WN. 989, 
parti- . 
8,820. 


asis of working. 


Chandra Mondal, for 


Petitioner v. Pra- l 
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ing. Notwithstanding such provisions, ap- 
plications thereunder cannot be - rejected 


Followed. AIR 
1936: Cal 576,. Dissented’ from.. 

(Paras 5 & 8) 

(C) W. B. Land’ Reforms Act (10 of 

1956), Ss. 8 (1) and 9 (1) — Where con- 

sideration money is in dispute pre-emptor 

may without suffering rejection of his ap- 


plication deposit deficien if any. deter- 
-mined -by B Officer within time 


alowed by 


Where pre-emptor deposited only the 
value of the land but not value of some 
structure mentioned in the Kobala in ques- 
tion on the ground that it did not exist, 
rejection of application for non-deposit 
of full ‘value without enquiring into the 
truth of the allegation and determinin 
further consideration money payable, i 
any, held, invalid. (Para 12 
Cases Referred: Chronological Paras 
(1955) 59 Cal WN 939, Prabartak 
Jute Mills Ltd. ‘v. Anila Devi 7 

AIR 1948 Cal 48 = 52 Cal WN 
94: OBK ‘Asmatali Sharip v. Muja- 
harali Sardar 


AIR 1948 Cal 144, Nural Hossain 
Mallick v. Mihilal Sheikh 


Bankim Chandra Ray and Bikash 
Petitioner; Asish 
Kumar Sanyal, for Opposite Party. 


ORDER:— Mira tule is Rig sae 
against an ap te order pass in an 
‘appeal under Bec tion 9 (6) of the West 


Bengal Land Reforms Act, 1955. A short 


and. interesting point arises for considera- 
tion in the present Rule is, whether an 

application for mon tion under Sec. 8 
(hy of the West Land Reforms Act 

ereinafter referred to -as the Act) is liable 
to be rejected when a co-sharer of: a hold- 
ing made a-short deposit of the considera- 
tion. money at the time of filing such ap- 
plication. « 

2. The ee filed an applica- 
tion under Section 8 (1) of the Act and 
deposited Rs, 750/- bng the value of the 
land as stated in the kobala, but he did 
not deposit Rs. 250/- being the value of 
the structure : mentioned in the Convey- 
ance because, according to him, there was 
no structure on the land, as such the value 
of the structure stated in the kobala was 
a fictitious one. The Revenue Officer dis- 
missed the petitioner’s application for pre- 
emption on two grounds viz., that the re- 
quired consideration money was not de- 
posited by the petitioner and A lands 
were - not Ser ehrel lands. 


appeal, 
oes hand a at ka es 
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were agricultural lands but dismissed the 
petitioner’s ppral upon, the view, that the 


' petitioner ed to comply with the sta- 
tutory obligation cast upon him in the 
matter of depositing the consideration 


money together with compensation thereon. 
The petitioner being aggrieved against the 
said appellate order, moved this Court on 
an application under Article 227 of the 
Constitution and obtained the present 


Rule. 

- 8, Mr. Roy, appearing in support 
of the Rule atendo that the learned 
Munsif failed to consider that the peti- 
tioner specifically raised a.dispute as: re- 
gards T i of insidere tion money. 

i y the opposite party. e Revenue 
Officer under Section 9'(1) of the Act after 
determining the said dispute should have 
directed the petitioner to deposit such fur- 
ther amount within a specified time. If 
the petitioner failed to deposit such amount 
within such time, in that case only, 
petitioner’s application under Section 8 (1) 
of the Act should have been dismiss 
The Revenue Officer has got no power or 
jurisdiction to dismiss: the petitioner’s a 

_ plication on account of short deposit of the 
consideration money, |, 

4, Admittedly the present peti- 
tioner is a non-notified co-sharer. Arti- 
cle 187 of the New Limitation Act corres- 
ponding to Article 181 of the Old Act 
apply to an application by a co-sharer who 
has not been served' with a notice of 

transfer under Section 5 (5) of the Act and 


his application would 'be in time, if made 
within three years from the date of the 
transfer (Vide, Asmatali Sharip v. Muja- 
harali Sardar, 52 Cal WN = (AIR 


1948 Cal 48 (SB)). Therefore, the appli- 
cation for pre-emption in the instant case 
is within time. = re 

5. Under Section 26-F (2) of the 
Bengal Tenancy Act, unless the applicant 
at the time of making an application for 
pre-emption deposits in the Court the 
amount of consideration money his appli- 
cation shall be dismissed. Similar provi- 
sions are to be found: in sub-section &) of 
Section 24 of the West Bengal Non-Agricul- 
tural Tenancy Act. But such provisions 
are absent in Section 8 of the Act. 


6 A single Bench decision of this 


Court held in Sachindra Nath Chakraborh~ 


v. Trailakyanath Chakraborty, 40 Cal WN 
10238 = ATR 1986 Cal 576 = ILR (1987) 
J Cal 112, that the! Court has no 
to extend the time for making a sit 
by a co-applicant beyond the period of 
time mentioned in ‘caluse (a) of sub-sec- 
tion (4) -of S, 26-F of the ae Tenancy 


Act, A Division Bench of Court in 
Nural Hossain Mallick v. Mihilal Sheikh, 
ATR 1948 Cal 144 dissented from the 


above single Bench decision and held, 
that an ap lication for pro sipon under 
Section 2 To of the Bengal Tenancy Act 
will not be dismissed if the circumstances 





A. LR 
are such that the deposit may be deemed 
to have been made at the time of making 
the application. 

7. Another Division Bench of this 
Court in Prabartak Jute Mills Ltd. v. Anila 
Devi, (1955) 59 Cal WN 939, held, that 
even in cases where notice under Sec. 28 


as to compel 
the Court to dismiss the application if such 
deposit was not made at the time of fil- 
The date of deposit 
date when the 


8. Where ` there are mandatory pro- 
visions in the statute that an application 
for pre-emption shall be rej if the 
applicant fails to deposit the consideration 
money at the time of making such appli- 
cation, even then in view of the above 
decisions of this Court as referred to aie 
such applications could not be rejected 
the consideration money is paid subse- 
quently within the period of fmitation. 

9 In the instant case, the balance 


of consideration money had not been 
by the petitioner. The Revenue ae 


did not direct the petitioner’ to deposit 
any such amount. ection 9 (1) of the 
Act deals with the procedure to be follow- 


Notices are 


_to be served by the Revenue Officer to the 


transferee and also on the land which 
forms the subject-matter of the application. 
The transferee or any person interested 
may prove the consideration money paid 
for the transfer and other sums viz. rent, 
revenue, cess, tax etc. paid in respect of 
the land. The Revenue Officer may, after 
such enquiry as he considers necessary, 
oe the OPa ie dpon such fur- 

er sum, if any, withi e time specified 
by him, and all such sums being deposited 
shall make an order that the amount of 
the. consideration money together with 
‘such other sums as are proved, have been 
paid by the transferee. e Revenue. Offi- 
cer, thereafter, shall make a further order 
that the portion or share of the holding to 
be transferred to the applicant. 

10. A fact is said to be d 
when, after considering the matter before 
it, the court either believes it to exist, or 
considers its existence so probably that a 
prudent man ought, under the circums- 
tances of the particular case, to act upon 
the gr that it exists. 

li. In the instant case, the peti- 
tioner believed that as there was no struc- 
ture on the land, the value of the struc- 
ture as shown in the kobala was fictitious, 
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So upon the assumption of non-existence 
of the structure, he deposited the value of 
the land but did not deposit Rs. -250/- 
the value of the structure. Under these 
circumstances, obviously the onus lies upon 
the transferee tọ prove that the considera- 
tion money so deposited by the pre-emptor 
was cient as it did not include the 
value of the structure standing on the 
land. The Revenue Officer after making 
an enquiry if-he is satisfied that there is 
a structure on the land and ‘the value of 
the structure as shown in the kobala is 
not fictitious, in that case, he should ‘direct 
the applicant to deposit such further 
amount as he might deem. fit and proper 
within a specified time and when such 
further deposit having been made, the Re- 
venue cer shall order for transfer of 
the portion of the share of the holding to 


the applicant. 

12. So, in my opinion, the Re- 
venue Officer or the Appellate Tribunal 
has got no jurisdiction to reject the peti- 
tioners application under Section 8 (1) of 
the Act simply. because the applicant made 
a short deposit of the consideration money. 
Where the consideration money is disput- 
ed, it would be sufficient compliance of 
Section 8 (1) of the Act, if the applicant 
deposits the ce of consideration money 
when the Revenue Officer makes a fi 
order either granting or refusing pre-emp- 


tion er the amount of consideration 

rooney, poyne by the pre-emptor, has 

Peat judicated under Section 9 (1) of 
ct. F 


13. In the result, this Rule is 
made absolute, the impugned orders of the 
Appellate Tribunal as well as the Revenue 

cer dre set aside and the case is re- 
mitted back to the Revenue Officer to de- 
termine afresh the petitioner’s application 
under Section 8 (1) of the Act after giv- 
ing the’ petitioner opportunity to deposit 
such er amount as the Revenue Offi- 
cer might deem fit and proper after mak- 
ing a proper enquiry, within a specified 
time and di f 
cation in accordance with law. If the 
poo fails to make the deposit such 

er amount within the time as directed 

by the Revenue Oficer, in that case, his 

epee tee under Section 8 (1) of the Act 
ill stand rejected. l 


14 
costs. 


15. Let the records & down to 
the Revenue Officer as expeditiously ag 
possible. : 


\ Petition allowed. 


There will be no order as to 


etna 
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dispose of the petitioners appli-- 


[Prs. 1-2] Cal. 411 


AIR 1972 CALCUTTA 411 (V 59 C 87) 
SANKAR ‘PROSAD MITRA AND ARUN 
KUMAR JANAH, JJ. 

Tirthapada Nag and others, Pett 
tioners v. Ram Babu Gupta and another, 
Opposite Parties. - ; 
cee No. 4366 of 1967, D/- 22- 


8-197: ; 

West Bengal Premises Rent Control 
(Tempor Provisions) Act (17 of 1950), 
S. 9 D O (as amended Act 62 of 
1950) — Section 9 (1) (f) does not violate 
Art. 19 (1) (f) or Art. 14 of Constitution.- 
on Constitution of India, Art, 19 (1) 
f) and Art. 14), 

The object of amending Section 9 Ae 
(6) was to provide :inducements to the 
andlords for building new houses and 
since the amended provisions sum alanvely 
are more advantageous to the landlo 
than the old provisions the: amended Sec- 
tion 9 (1) ( does not violate Article 19 
1) (f) of the Constitution on the ground 

t it imposes unreasonable restrictions on 

dlords; nor can it be said to violate 
Article 14 on the ground of discrimination 
between constructions made before, 31-12- 
1949 and those made after that date. AIR 
1952 Cal 278 and AIR 1958 SC 588 and 
AIR 1953 Bom 174 and AIR 1952 All 708 
(FB), Rel. on; ATR 1954 SC 170 and AIR 
1962 SC 821, Dist. 

(Paras 21, 23, 26, 28, 29) 

Cases Referred: begat pe tan Paras 
AIR 1962 SC 821 = 1962 Supp (2) 

SCR 411, Jayvantsinghji Ranmal- 

acre v. State of Gujarat 14, 15 
AIR 1958 SC 588 = 1959 SCR 279, 

Ram Krishna Dalmia v. S. R. Tendol- 


kar 

AIR 1954 SC 170 = 1954 SCR 558, 
State of West Bengal v. Mrs. Bela 
Banerjee 14 


‘AIR 1953 Bom 174 = 54 Bom-LR 


` 950, A S. Ruben v. Narayan Moresh- š 
4 


war 
AIR 1952 All 708 = 1952 All LJ 
208 (FB), Raman Das v. State of 


AIR 1952. Cal 273 = 55 Cal WN 
719, Iswari Prosad Goenka v. N. R. 
Sen . 15 

R. K. Banerjee, Saktinath Mukherjee 


and Abhijit Banerjee, for Petitioners; G. N. 


Roy and S. Nandy, for posite Parties; 
Gouri Mitter (Advocate neral), Somen 
Bose and B.: C. Basak, for the State. 
MITRA, J-:— This Rule is against an 
order of the Second Additional District 
judge at Howrah in Miscellaneous Appeal 
o. 262 of 1966. The order was made 
on’ the 18th September, 1967. 
2. On the 30th March, 1950 the 
West Bengal Premises Rent Control ‘Tem- 
rary Provisions) Act, 1950 came into 
Ressa Section @ (1) (f) of the Act reads 
us:— 


EP/FP/D134/72/GNB/HGP 
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“In any of the following cases, the 
Controller shall on application by any 
landlord or tenant, fix standard ica as 
set forth hereunder:— ' 


Where any PE have been wholly 
or substantially constructed after the 31st 
-day of December, 1949, by fixing, the 
standard rent payable ‘for one year. at a 
rate not less four per centum and 
not more than six per | centum of the rea- 
sonable costs of construction added ‘to the 


reasonable price of the’ land included in ` 


the premises as on the, date of commence- 
ment of such. construction taking into” ac- 
count the prevailing rate of rent in the lo- 
‘for ` similar accommodation ‘with 
similar advantages and | 
comparative advanta es | or disadvantages of 
accommodation in the premises: 
Provided. that where .the premises 
_ whose standard rent is... to be fixed form 
a part of the  consttuction. the standard 
rent shall be fixed at a rate which is fair- 
y proportionate to the. total standard rent 
of the entire construction.” 


3. On November 80, 1950 the 

above provisions were . gmnended by- the 
Amendment Act 62 of 1950. Thé ney 
Section 9 (1) (f)' stood as follows:— 

“In any of the following cases, - ‘the 
Controller shall on application by any 
landlord or tenant, fix the standard rent as 
set forth hereunder:— ; 


Where any 2 any premiss ae been wholly 
or are substantially constructed after the 
81st day of December,' 1949, by fixing the 
standard rent payable |. for one year at a 
rate -e to six per centum of the actual 
cost of construction as determined by the 
Controller added to the market price as on 
the 31st day of December, 1946, of the 
Jand included in © premises 
market price of. the sid land as on` the 
date of the completion! of the construction 
whichever is less: 


Provided that where the premises 
cer standard rent is to be fixed form 
a of. the construction the standard 
ra “hall be fixed at a-rate which is fair- 
ly proportionate to the „total standard rent 
of the entire construction,” 


4. On the 9th June, 1954 the ten- 
ants \Dopesits Parties Nos. 1 and 2 before 
us) of a shop room at premises No. 1 Satya 
Narayan Temple Road,  Salkia, Howrah 

. instituted Rent Control’ Case No. 69 of 
1954 in the Court of the Rent Controller 
of Howrah for. fixation ' of standard EN ay- 
able by them. under. Section 9 sor pay, 


amenities and the 


the 1950 Act On the date of ARa 
cation these two tenants. were puing ro ma 
at the rate of Rs. 60/- per month Or 


shop room, 

5. The Rent Controller of Howrah 
_on the 18th February, 1963 fixed the 
standard rent at Rs. 29/- par anon The 
landlords (Petitioners Nos. 3 before 
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or to- the 


` and e 


ALR 


us) E an $ peal to the Additional 
ae ge. was Miscellaneous 
Appeal Fa 1968. 

6. The Additional District Judge, 
Howrah, on the 27th July, 1963'_determin- 
ed the costs of £ poata ion at Rs.-19,031/~ 
But he disa ‘with the Controller's 
assessment a value of the land: He 
cot the case back to the Controller on re- 
man 


T. The Rent ` Controller... 
order No. 113 dated the 12th October, 
1966 valued the land at Rs. 4,200/~ 
The total.value, therefore, came to - Rupees 
DR Es 19, 081 for construction plus 

for the land). The rent of the 
entire _premises was fixed at Rs. 116-15 
per month. And:: the rent of the shop 
Toom was- fixed: at Rs..40/- per month. 


by — hig 


The landlords a preferred an- ap 
Te wa Miscellaneous Appeal No. 261 of 


8. The Second Additional District 
Judge of Howrah disposed of the last- 
mentioned appeal on the 18th - Septem- 
ber, 1967. He affirmed the: order of the 
Rent Controller witha modification that- 
the rate of rent,:that is Rs. 40/- per month 
would éffictive from. the Ist of. Baishakh 
1861 B. s, instead of the Ist May, 1964, 


present Rule was obtained 
on. ae 18th Dedamaber, 1967. 


10, Mr.. RK, Baneřjee, kamed 


_ counsel ` for the petitioners contends before 


us that the amended provisions of- Sec. 9 
1) (€) _ are ultra vires the: Constitution. 
ed counsel submits that rent is -mone- 

tary compensation. which - the- tenant pays 
to the landlord for his occupation. Rent 
s also one of the indices of the value of 
roperty An artificial fixation of 

al erefore, affects the valuation of.the 
land and the structures thereon. Such arti- 
ficial fixation is irrational. From these 
points of al the rent that the tenant 
pays must ` just and me ge Mr. 
Banerjee says ae fixation oF paconago 
by the legislature he is not lenging, 
wey e legislature ‘has the right to 
enact ercentage. of total value of the 
coe as which should be payable as rent. 
But the fixation of the value of. land on 
hypothetical basis dating it back to the 
8lst of December, 1946 is destructive of 
the principle - of monetary compensation 
and ascertainment oo proper value of land 
erjee further sub- 

mits that all the Ti restriction Ordinances 
and Acts up to 1956 were of temporary 
duration. It is, therefore, improper for 
the legislature to fix rents on such artifi- 
cial eels with respect to past or 
future, dates: fon Bob. ha has also refer- 
red us to Section the West Bengal 
Premises Tenancy Act, 1 wa Re a 
Kee ermanent Act. Section 3 ay” oe 
t contains provisions similar to o in 
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Section 9 (1) (f) of the previous Act and 
in these. permanent provisions instead’ of 
market price ‘as on the ~8lst December, 
1948, the market price ` on.‘the date “of 
commencement of construction” has been 
introduced. In other words, the legislature 
has tried to revert to the origi provi- 


sions of ‘Section 9 0) 8 of-the 1950 Act 


I Mr. Bane has also argued 
. that. although the 1950. 
porary Act, ‘standard rent fixed under that 
Act was practically unalterable in view ‘of 
the provisions of Section °9 of the 1956 


Act. This section lays down that rent pav- - 


able for ‘any premises can be increased only 
when there fas been an increase in the 
tenant’s share of the municipal ' rates and 
taxes or when any construction has been 
made at the instance of the tenant. 
osition, therefore, is that when rents. are 
Determined: under the amended ` provisions 
of Seċtion. 9 (1) (f) of the 1950 Act, the 
landlord is. for all’ practical purposes irrepa- 
rably prejudiced. ` j ath 


© IX Mr. Banerjee points out „that 
the legislature in the 1956 Act, by revert- 
ing more or, less to the original Section 9 
(ly (f) of the 1950° Act ‘shows that it has 
realised that rents fixed under the . amend- 


sae provisions af Section 9 (1) (f) were not © 


18. For all the reasons aforesaid, 
counsel for the petitioners has urged that 
the amended provisions of-Section 9 (1) 
B of the 1950 Aċt offend against Article 
19 (1) (£ of the ‘Constitution, as they seek 


to impose unreasonablé restrictions on the : 


right to acquire’ or . hold 
Banerjee bas contended fur 


amended provisions violate Article 14 of . 


the Constitution as. well. By these provi- 
sions a discrimination has* been made . be- 
tween owners of land: who had made con- 
structions before the Slst December, 1949 
and, those who have made constructions 
after the 3lst December, 1949. The same 
class of land has been treated differently. 


14, Mr. Banerjee has relied upon 
two decisions of the Supreme Court in 
support of his proposition that it is not 
permissible ..to ect retrospectively the 


- valuation of the pro . 

decisions in State of West Bengal v. Mrs. 
Bela Banerjee, AIR 1954 SC 170. and Jay- 
vantsinghji Ranmalsinghji v. State of Guja- 
rat, AIR 1962 SC 82]. In Bela Banerjee’s 
case the Supreme Court was considering 
the. provisions of Section 8 of the. West 
Bengal Land Development and- Penning 
Act, 1948. This. was a permanent Act an 
Section 8 prescribed that lands might be 
acquired under it at the market value on 
the 8lst December, 1946. The Supreme 
Court has ‘said that fixation of this ceiling 
of compensation without -reference to the 
value of the land at the time of the acqui- 
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Act was a tem- - 


The ` 


“bay- Land 


Thése are the’ th 


` of this Court. in Iswari Prosa 


[Prs,- 10-15] Cal. 418 
sition is arbitrary and cannot be regarded 


as due. compliance in letter and spirit with 
the réquirement of Article 31 (2). We have 
to point. out that apart from the fact that 
this was a case under Article 31 (2), the 

i er that 


Supreme Court itself has said- furth 


‘fixing of an anterior date for the ascertain- 


ment of value may. not; in-certain circum- 
stances, „be violation. of the constitutional 
requirement as, for instance, when the pro- 
sed scheme of acquisition 
mown before: it-is launched and prices 
rise sharply in anticipation’ of the benefits 
to be derived under it; but the fixing of 
an anterior date, which a have no re 
lation: to the -value of -the d when it is 
acquired, may be,. many years later, can- 
not but be re as „atbitrary. The 
Supreme Court ‘has expressed the view that 
any - pecan for determining compensation 
which denies- to the owner any increment 
i yp mearanat result H the Haar pieces 
of the true-equivalent of the appro 
ated. The result, _therefore, is bap Propri 


-depends on the circumstances in which an 


anterior -date of valuation is fixed by the 
legislature and there may be cases in which 
fixation with reference .tò an -anterior date 
may not be violative of any of the provi- 
sions of the Constitution. : 


- ATR 


15. In Jayvantsinghji’s cas 
1962 -SC 821 cited bos the Popian 
Court had tó construe, inter alia, the pro- 


visions of Sections 8, 4 and 6 of the Bom- 
Tenure Abolition Laws (Amend- 
ment) Act, 1958. In paragraph 14 of the 
Judgment the. Supreme Court has observed 
that. the right of the petitioners to the pur- - 
chase price under Section 82-H of the 
Tenancy Act, 1948 from those of . their 
oe bel nt seers on April 
z 7 was a right of pro in respect 
of which -the petitioners has ee 
under Article 19 (1) (f). The provisions 
in Sections 8, 4 and 6-of the impugned 
Act of 1958, according to the Supreme 
Court, in’so far as they laid down that 
in certain’ circumstances a tenant would be 
deemed to be a permanent tenant from 
the date of the Taluqdari Abolition Act, 
1949, adversely affected . the aon ‘of the 
petitioner with - retro tive ect. This 
is again a case in which certain provisions 
were considered to be unconstitutional on 
e peculiar circumstances that arose and 


guarantee 


in all cases. In e the end 
provisions of Section 9 (1) (f) of the 1950 
Act were considered by a ecial Bench 


Goenka v. 
N. R. Sen, 55 Cal WN 719 =. (AIR 1952 
Cal 278), Harries, C. J. who presided over 
fits Bench observed at pp. 723 to 724 as 


OWS:—— 


-“It was urged that: owing-to thé in- 
crease in the cost of building materials 
and the cost of maintenance; the rents per- 
mitted by these Rent “Control Acts are 


becomes — 


414 Cal. [Prs. 15-19] 


wholly unreasonable, and therefore the 
Court would be bound to hold that _ the 
Rent Control Act of 1950 as amended, is 
in its entirety ultra vires the Constitution. 


There can be no doubt that the cost 


of building materials has y increas 
and that the Rent Control Act of 1950 has 
very drastically curtailed the rights of 


the landlord to’ demand what rent he pleas- 
es from a ‘tenant. It may be that the 
margin of pont allowed ito the landlord by 
the Rent Act of 1950 is smal, but that 
would not of necessity, make the Act 
ultra vires as being an unreasonable res- 
triction on the landlord’s. rights. What has 
to be considered is whether these . restric- 
tions on the-landlord’s rights are justified, 
having regard to the’ circumstances which 
would inevitably arise if landlords were 
free to charge what rent they wished. It 
appears to me that in the interests of law 
and order and -good Government, restric- 
tions on the landlord’s rights were abso- 
lutely necessary, for otherwise thousands of 
tenants would have been ejected and per- 
sons would have been compelled to . pay 
far more than they could afford for most 
inferior accommodation: In considering 
whetber the restrictions imposed on e 
landlords are reasonable regard must be 
had to the position of the tenants. Would 
it be in the interest of good Government 
and in the public interest enerally for 
thousands of people to be rendered home- 
less and for thousands of others to be com- 
poled to pay exorbitant rents and to 

iterally at the mercy of their landlords? 
It appears to me that in the circumstances 
existing inthis country and particularly 
in this State, the - control of the rents ®ır- 
ing the War and particularly after parti- 


tion, was essential and had any Govern- 
ment failed to take action in matter 
serious consequences ‘might well have 


arisen which might have shaken the very 
foundation of this State and indeed of the 
whole of India. In my view it cannot 
possibly be said that: in the circumstances 
existing when these Acts were passed, the 
restrictions imposed by ‘the Acts generally 
were unreasonable more than were necés- 
sary in the interests of the genéral public.” 


16. The above observations of 
Harries, C. J., .constitute an ective an- 
swer to Mr. Banerjee’s ar, ents based on 
Article 19 (1) (f) of the Constitution.. But 
we may go deeper into this matter. We 
have looked into the statement of’ objects 
and reasons which was d ore the 
legislature in . support of the amended pro- 
visions of Section 9 (1) (f) of the 1950 Act. 
= relevant portion of, this statement runs 

us: — 


. “It is also proposed to amend Section 
9 (1) () of the Act assuring a return of 
six per cent on capital investment with a 
view to in g construction of new 
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‘consisting of the old and 


A.L RB. 


houses for letting purposes, the need for 
which become more imperative. than 
ever on account of large scale influx `of 
refugees from East Bengal.” 


17. The learned Advocate-General 
has. also placed before us the speech which 
was delivered on the floor of legislature by 
the Minister concern In this speech the 
Minister says:— 


“ ,.-Two questions have emerged 
since the Act- wag  .pass which have 
necessitated further’ ` amendment of thig 
Act of 1950. In the first place .... it is 
seen that in Calcutta we are not going to 
have very many new houses and represen- 
tations have been made that unless better 
terms, than those. that have been provided 
for -in the Act of 1950 are offered, owners 
of lands will not feel encouraged to build 
new houses. It is, therefore just to give 
encouragement to ‘the owners of land. to 
build new houses: which this- province 
néeds so much at the present moment 
when there is such an influx of refugees 
and other people to Calcutta and the urban 
areas. Government have thought it fit and 
proper to assure the owners of land that 
if ey build new houses they can expect 


better return. That is the reason for te 


esce.. 


18. The learned Advocate-Gene- 
ral has also placed before us extracts from 
notes and. orders of the land and Land 
Revenue Department’s file relevant for our 

oses. In these, extracts we find the 
ollowing. observations made by the officers 
who were dealing with the file:— 


o been taken up for - consideration 
as desired by Hon’ble Chief Minister with 
a view to creating conditions and facilities 
for construction of more new houses, 


. 19. . From the above statements it 
appears that at the relevant time owing to 
ive influx of refugees from East Bengal 
and rush of population into the: City of 
Calcutta and its neighbouring -areas it was 
felt that more houses should be construct- 
ed in this city and in the suburbs, but the 
authorities found that it was necessary to 
provide for incentives to give encourage- 
ments to land-holders to build new houses. 
That is why amended the provisions 
of Section 9 (1) (È in order that the owners 
of land might have better terms to induce 
them to undertake new constructions. It 
is in this context that we have to analyse 
the old provisions of Section 9 (1) (} and 
compare them with th 
We set out below 
e new provi- 


SIONS: 
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Old 

l. At a rate not less than four percentum 
and more than six percentum. 

2. Percentum of reaconable costs of con- 
struction. 

8. Add to reasonable costs of construc- 
tion reasonable price of the land 
included in the premises as on the 
date of the commencement of such 
construction taking into account the 
prevailing rate of rent in the loca- 
ity for similar accommodation with 
similar advantages and amenities 
and the comparative advantages or 
disadvantages of accommodation in 
the premises. 


20. Mr. Banerjee for the petition- 
er concedes that so far as costs of construc- 
tion are concerned, the amended provisions 
are improvements on the origi provi- 
sions. But he urges that the same argu- 
ment does not apply to the price of land. 
On the contrary, with respect to the price 


of land, in the amended provisions, the 
landlord has been adversely affected. 

21. We are unable to accept this 
contention of Mr. Banerjee. Firstly the 


legislature thougbt that by the amended 
rovisions it was providing inducements to 
andlords for building new houses, Second- 
ly, we have to consider the cumulative 
effect of the old provisions and that of the 
new provisions. It seems to us that the 
old provisions, cumulatively gag, were 
less advantageous to the landlords. In the 
old provisions there were three uncertain 
factors, namely, (1) the percentage of stand- 
ard rent could vary from four to six per 
cent, (2) it was for the Controller to deter- 
mine the reasonable costs of construction 
and (8) it was also for the Controller to 
determine the reasonable price of land 
having regard to the locality in which 
it was situate. All . these factors 
were uncertain and the legislature by the 
amended provisions tried, as far as possi- 
ble, to make them certain, In this view of 
the matter we are unable to say that the 
amended provisions ' impose unreasonable 
restrictions on landlords and as such they 
violate Article 19 (1) (€ of the Constitu- 
tion. That the legislature thought it 
necessary to change these provisions again 
in the 1956 Act does not seem to us to 
be relevant to the issue under consideration. 
Firstly the 1956 Act is a permanent Act 
whereas the 1950 Act was to remain in 
operation temporarily. Secondly, when it 
came to be enacted as a permanent legis- 
lation, the authorities might have ‘thought 
that the market value as on the 81st De- 
cember, 1946 was not proper. Thirdly, 
it may be that the purpose for which- Sec- 
tion 9 (1) (f) was amended had failed. But 
these are not the tests for determining the 
validity or the vires of the Act having 
regard to the immediate object sought to 
be achieved. 
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New 
l. Fixed rate of six per cent 


8. Add to the actual costs of 


[Prs. 19-24] Cal. 415 


with no 
discretion to the Controller. 


2. Percentum of the actual costs of con- 


struction. 

construc- 
tion the market price of the land as 
on the 8lst day of December, 1946 
or on the date of completion of the 
construction whichever is 


22, We now proceed to discuss 
whether the amended provisions violate 
Article 14 of the Constitution. The Supreme 
Court has repeatedly laid down that while 
Article 14 forbids class legislation, it does 
not forbid reasonable clasaiheation for the 
purpose of legislation. In order, however, 
to pass the test of reasonable classification, 
two conditions must be fulfilled, namely, 
(1) that the classification must be founded 
on an intelligible differentia which distin- 
guishes persons or things that are grouped 
operans from others left out of the group 
an P that that diferentia must have a ra- 
tional relation to the object sought to be 
achieved by the statute in question. What 
is necessary is that there must be a nexus 
between the basis of classification and the 
object of the Act under consideration (vide 

am Krishna Dalmia v. S. R. Tendolkar, 
AIR 1958 SC 538). 


23. In the instant case owing to 
large influx of population necessitating 
new constructions, the legislature has made 
a classification. It has placed construc- 
tions after the 31st of December, 1949 in 
one group and constructions before that 
date in another group. But there is clear- 
ly a nexus between the basis of classifica- 
tion and the object sought to be achieved. 
We have already said, whether or not the 
legislature has succeeded in achieving this 
object is a different matter altogether. 


24. Incidentally, we may refer to 
a judgment of the Bombay High Court and 
one of the Allahabad Hi Court which 
have some relevance to the points urged 
before us in the present case. In A. S. 
Ruben v. Narayan Moreshwar, AIR 1953 
Bom 174, Explanation (a) to Section 13 (1) 
(g) of the Bombay Rents, Hotel and Iodg- 
ing House Rates Control Act, 1947 was 
challenged. Section 13 (1) (g) entitled a 
landlord to recover ession from his 
tenant if he required the premises reason- 
ably and bona de for occupation by him- 
selt or for any person for whose benefit 
the premises were held. Sub-clause (2) of 
Section 13 gave a further protection to the 
tenant. It said that even though a land- 
lord might establish his requirements, the 
tenant would still be protected if the Court 


` 416 Cal.  [Prs. 24-29] 


came to the conclusion, on a consideration 
of a balance of convenience, that the eject- 


“Explanation (a). A person . shall not. 
be deemed to be a landlord unless he has 
acquired his interest in the premises at a 
date prior to the* beginning of the tenancy, 
or the Ist day of Fanuary, 1947, which- 
ever is later or, if the interest had devolv- 
ed on him by inheritance or succession, 
his predecessor-in-title had acquired the 
interest at a date prior to the inning of 
the tenancy, or 
1947, whichever is later.” 


| 
25. The Bombay High Court’ has 
said that this explanation is not hit by 
Article 14 of the Constitution. Article 14, 
states the Bombay High Court, does. not 
prohibit the legislature from classifying “in 
certain cases. But if it does classify, and 


if it does Jay down that a particular class ` 


is exempt from a particular law, that clas- 
sification must be on a reasonable basis. 
The Bombay High Court proceeds to add 
that the Government had found that in 
recent. years there had 

chases of houses — 


cular lana- 
We ified 


justifi 
and there was a reasbnable basis for the 
discrimination, the seléction ‘of the date 
itself, says the Bombay High Co must 
left to the good sense and intelligence 
of the legislature, and this particular 
case there was ‘prima facie’ good sense and 
intelligence in selecting January 1, 1947. 
The Bombay High Court has also-' held 
that as the explanation does not offend 
against Article 14 of the Constitution, no 
estion arises with reg to Article 19 
) (£; the explanation! is in the interest of 

Ə general public and is not ultra vires. 
26. . In our case a similar situation 
has arisen. No doubt:-the legislature has 
chosen an anterior date for purposes ‘of 
valuation of the land.|-;But it seems .that 
the anxiety. of the legislature was-to ensure 
more constructions. t is why a return 
of six per cent of the actual cost of con- 
structions was provided for in the amend- 
ed Section 9 fi) (f) .of the West Bengal 
Premises Rent Controli Act, 1950 and ‘so 
far as the price of land:is concerned, there 
is no evidence on record..to show that a 
lesser value than what was prescribed in 
the original povsions was intended by the 
legislature. any event, the cumulative 
effect of what the landlord would get tak- 
ing into consideration his actual costs of 
construction and the value of the land on 
which the construction stands appears to 
be better than what the original provisions 


Tirthapada v. R, B. Gupta (Mitra J.) 


e first day of January, 


ALR 
had contemplated. For these reasons we 
cannot say -that the new provisions of Sec- 


tion 9 (1) (É) ‘offend against Article 14 of 
the Constitution, and since these were pro- 
visions meant to serve the general interest 
of the public, they do not also offend 
against Krticle 19 (1) @ of the Consti- 
tution, 

27. The case of the Allahabad 
High Court is AIR 1952 All 703 (FB) 
(Raman Das v. State of Uttar Pradesh). 
This is a Full Bench judgment of the 
Allahabad High Court. Certain provisions 
of the Uttar Pradesh Temporary Control of 
Rent and Eviction Act, 1947 came ‘to be 
considered in this judgment. For our pur- 
poses it would be relevant to set out para- 
graph 10 of the judgment at page 706. 

e paragraph runs thus:— 

“The last point urged is that there ig 
discrimination between the owners hous- 
es built after July: 1; 1946, and the owners. 
of houses constructed before that date. . 
The history behind this Act’ explains the © 
reason for this . difference. ‘The Act was 
passed early in 1947 at a time when there 
was acute shortage of accommodation. It 
was thought that an Act of this kind con- 
trolling the activities- of landlords might 
discourage persons from building houses 
and as it was necessary in the pu lic inte- 
rest that as many houses should be built 
as possible an incentive. was given to tnose. 
who had lands and were willing to spend 
money that any houses built. by them 
would be at their complete disposal and 
no restrictions would be. imposed on the 
same. The ~ Act..as_ originally draft 
therefore did not apply to houses built 
after. July 1, 1946. Oe 1948, however, it 
was found that this privilege was bein 
abused and fancy rents were being ask 
for such premises and by an amendment 
a proviso was added opine the owners a 
right of occupation premises built by 
them after July 1, 1946, but otherwise 
allowing the District Magistrate. to. have 
control over allotment of these premises. 
We do not think that there was no just 


‘basis, therefore,- for this discrimination be- 


tween houses built before P3 1, 1946, 

and those built after July I, 1946. We 

do uot think, therefore, that the proviso 

re any way affects the validity. of the 
t.” . 


. 28. In the instant case the reasons 
for. amending Section 9 (1) (f) have been 
fully discussed in the earlier part of this 


„judgment. The legislature was seeking to 


give incentive to construction of new build: 
ings and the discrimination that it has 
made between constructions before the 
8Ist December, 1949 and after the 31st 
December, 1949 appears to be justified by 
the situation, namely, shortage of accom- - 
modation due to influx of population which 
the legislature was seeking to meet. 

29. In the premises aforesaid we 
are of opinion that the amended provisions 
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of Section 9 (1) (f of the West Bengal 
Premises Rent Control Act, 1950 do not 
violate either Article 19 (1) (f) or Article 
14 of the Constitution. i f f 
‘therefore, dis- 


80. The Rule is, 
charged. There will be no order as to 
costs, 7 

81. Let the records be sent back 
as early as possible. 
~. JANAH, J.:— 82. 


i 


I agree. l 
fuls decharged: 
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Probodh Chandra Sett, | Appellant v. 
Income-tax Officer, ‘C’ Ward and others, 
Respondents. 

Appeal No. 50 of 1971, D/- 16-8- 
' 1972. i i 

. Index Note (A) — Income-tax Act 
(1961), S. 297 (2) (a) — Assessee filed re- 
turn under Income-tex Act 
Assessment order passed under Section 143 
(8) of Act (1961) — Order held valid. - 

: (Para 12) 
Brief Note (A) — A wrong reference 


to the power under which the order 
js made does not per se vitiate 
the order if there is some __ other 


ower under which that order could law- 
y be made. The validity of the im- 
pugned order has to be tested by reference 
to the basic question whether the authority 
had any power at all to make that order. 
A wrong description of the order would not 
vitate it if the power to make the order 
really existed. (Para 12) 
Index Note (B) — Constitution of 
India, Art, 226 — Alternative remedy open 
— Writ jurisdiction cannot be invoked.... 
, (Para 15) 
Brief Note (B) — Assessee filed return 


uder Income-tax Act (1922). How 
ever the assessment order was pass- 
ed under Section 297 (2) -(a)- of 


Act (1961). Instead of approaching . In- 
come-tax Appellate Tribunal for getting the 
order corrected the assessee applied under 
Article 226 of the Constitution. Held that 
the writ jurisdiction could not be invoked 
when there is an alternative remedy open, 


. (Para 15) 
Cases Referred: Chronological 
1971 Tax LR 788 = 82 ITR 248 
(Punj. & Har.), Commr. of L-T. 
Patiala v. Hargopal Bhalla - 12 


AIR 1964 SC 1095 = 51 ITR 828, 


Paras 


Shivram Poddar v. I-T. Officer 18 ` 


AIR 1961 SC 200 = 41 ITR 12, L. 
Hazari Mal Kuthiala v. I.-T. Off- 
„cer, Special Circle, Ambala Cantt. 18 
AIR 1961 SC 609 = (1961) 2 SCR 
765, C. A. Abraham v. I-T, Officer 18 
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(1922). — 


- respondent: 


Probodh Chandra v. I-T, Officer (P. B. Mukharfi C. J.) [Prs. 1-3] Cal, 417 


P. Mukherjee with Sailendra Nath 


st STP: 
- Datta, for Appellant; Dipankar Gupta with 


Ajoy Mitra, for Respondents. 
P. B. MUKHARJI, C. J.:— The ap- 
pot made an application under -Article 
6. of ‘the ‘Constitution ‘raising a question 
of interpretation of Section 297 (2) (a) of 
the Income-tax Act of 1961. 

2. For the assessment year 1961- 
62 the appellant filed his return voluntarily 
on December 1, 1961. On Feb l, 
1963, a notice under Section 28 (2) of the 

Indian Income-tax Act, 1922 was issu 
and served on the appellant. On March 
17, 1966, a further notice under Section 23 
(2) of the: Indian Income-tax Act, 1922 was 
issued calling upon the appellant to attend 
on March 22, 1966 for completion of the 
assessment. On March 28, 1966 the ap- 
ellant informed the Income-tax Officer 
at as the aforesaid notice was served on 
the appellant after 1 P.M. it was not possi- 
ble for him to’ comply with it. Thereafter 
on December 31, 1966, a notice under 
Section 221 of the Income-tax Act, 1961 
was issued by the respondent Income-tax 
Officer on the appellant to show cause why 
a penalty should not be imposed upon him 
for not paying the tax assessed. Janu- 
uy 11, 1957 another notice under Section 
154/155 of the 1961 Act was issued by the 
respondent Income-tax Officer for rectifica- 
tion of the purported assessment made 
under Section 144 of that Act. On Janu- 
ary 21, 1967, two applications were pre- 
sented. by the appellant to the Income-tax 
Officer. In the rst application, the peti- 
tioner contended that ihe assessment was 
ultra vires as it was made under the 1961 
Act and not under the 1922 Act and. there- 
fore no question of penalty d arise. 
In the second petition, objection was taken 
by the appellant to the competency of the 
notice for reduction of the order of assess- 
ment already made. On February 16, 
1967, a notice of demand and the corres- 
ponding challan and assessment order 
under Section 144 of 1961 Act relating to 
the assessment year 1961-62 were served 
on the assessee and on the same date -the 
assessee made an application to the. res- 
pondent Income-tax Officer requesting him 
to cancel the assessment and make a fresh 
assessment as he was not given reasonable 
opportunity to ey with the notice 
dated March 17, 1966. The appellants 
aforesaid apren wae accepted and the 
come-tax Officer cancelled 
the assessment and made a fresh assess- 
ment fór the year under Section, 143 (3)/ 

146 of 1961 Act on September 6, 1967. 
3. | The appellant thereafter took an 
appeal from the aforesaid order of assess- 
ment before the Appellate Assistant Com- 
missioner. In the grounds-of appeal, ob- 
jections were taken to the inclusion of cer- 
tain amount in the total income and there 
was an omnibus ground at the end ’ viz. 
the assessment was otherwise bad in Jaw 
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and in the facts and circumstances of the 
case. But before the Appellate Assistant 
Commissioner no argument was advanced 
that the assessment was bad because it was 
made under the provisions of 1961 Act and 
the Appellate Assistant Commissioner gave 
the appellant certain reliefs. by. way of de- 
ductions which were given effect to by che 
respondent Income-tax Officer under Sec- 
tion 250 of 1961 Act ini the order of as- 
sessment. No further appeals were taken 
by the petitioner to the: Tribunal, 

4. On Jume 28, :1868, a Aa 
was issued for realisation: of the tax on the 
basis of the modifed assessment and on 
July 18, 1969 the respondent Income-tax 
Officer issued a notice under Section 221 
of 1961 Act on the a appetant to show cause 
why a penalty should not be imposed for 
failure to pay the tax assessed and demand- 
ed within the time allowed by the Act. 


5. Thereupon the Rule was ob- 
tained by the appellant on August 20, 1968 
calling upon the respondents to show cause 
why the aforesaid order, of assessment, the 
demand for tax, the notice for showin 
cause why penalty should not be impos 
as well as the appellate’ order of the Ap- 

te Assistant Commissioner should not 

e quashed. 

6. That sets out alia bare facts of 
this case. The learned Judge who heard 
the Rule discharged it. ;He came to 
following finding of facts: 


7. The respondent Income-tax Of- 
cer had abundant authority to make the 
assessment, under the corresponding provi- 
sions of 1922 Act which are more or less 
in pari materia, with the assessment sec- 
tions of 1961 Act. ip ieee according 
to the learned Judge, the order of assess- 

ment and the consequential.. 
notices thereto cannot be. considered 
ab initio and without ‘jurisdiction. 
roper ee for the authorities would have 

Fito y the order and make it in 
consonance with the provisions of the re- 
pealed Act of 1922. . 


8. But the learned Judge says that 
unfortunately the fact that under the provi- 
sions of Section 297 (2) (a) the assessment 
should have been a under the provi- 
sions of the old Act was not brought to 
the attention of either ithe respondent In- 
come-tax Officer or the respondent Appel- 
late Assistant Commissioner. There, of 
course, the learned Judge’ was wrong. The 
attention of the Income-tax Officer in fact 
was drawn to the appellant’s letter dated 
January 21, 1967 where it is stated: 

“It now appears to me from your 
notice under Sections 154/155 of the Act 
of 1961 that the assessment order in ques- 
tion was passed under Section 144 of the 
new Act. As the return was filed under 
the old Act the assessment in question 
should have been made under the old Act 
and as such the assessment under Section 
144 is ab initio void.” 


‘applie 


the ` 


ALR 
To the same effect it was ipea by the 
appellant in his letter dated January 2L, 
1987. Therefore, it is not quite correct 
to say that the Income-tax Officers atten- 
tion was not brought to the fact that the 
new Act not being applicable the old Act 
is applicable. 

9. But the question did not rest 
there. The appellant took Fa point under 
this score.. He appealed to the Appellate . 
Assistant Commissioner. In is several 
grounds of appeal, he makes no special 
aera of this point and he does not state 

at his whole contention is that the old 
Act applied and the new Act did not apply. 
Mr, Mukherjee, who appeared for the 
appellant showed us his several grounds 
where it was stated that the assessment is 
otherwise bad in law and in fact. We do 
not, however, feel that that ground covers 
ben point ad we feel that ae was incum- 
ent upon the assessee appellant’ to put it 
pence a ground in is und of ap- 
a before the Income-tax Officer and the 
Appellate Assistant Commissioner.’ Before 
the Appellate Assistant Commissioner, as 
we have already stated, the appellant did 
not ar, ied the point at all that the old Act 


Now Proceeding with the find- - 
ings iF the learned trial Judge, he says: 
“Now possibly it RA too late for any- 
body i to wake ae rectification of the im- 
pee orders and notices. For this state 
affairs the petitioner has nobody but 
Female to blame. He should hace filed - 
an appeal to the Tribunal from the order 
of the Appellate Assistant | Commissioner 
and nolite: out that the order of assess- 
ment was erroneous as it was not made 
under th ions of the 1922 Act and 
the nA ow have passed the neces- 
sary orders enabling the respondent In- 
come-tax Officer to rectify the order of as- 
sessment, As I am satisfied that there was 


no initial lack of jurisdiction in the respon- 


dent Income-tax Officer in saa the as- 
sessment, this Rule must be discharged.” 

I do not think that the learned Judge 
could have passed any other order. 6 
returns in this case were on Decem- 
ber 1, 1961 and the notice under Section 
23 (2) of the Indian Income-tax Act, 1922 
was issued on February 1, 1968. 

iL. Two points really arise in this 
appeal. First is, can the appellant ee 
chosen his course of remedy change it 
the mid-stream? Secondly, is the order a 


the learned trial Judge at all prejudicial to - 
the assessee?P 
12. Re g the point that the 


order should eae ean made under the 
old Indian Income-tax Act, 1922 it is quite 
clear that wrong reference to the power 
under which the order is ‘made does not 
per se vitiate the order if there is some 
other power under which that oer co 

lawfully be made. The vanity: of the 
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impugned order has to be tested by refer- 
ence to the basic question whether the 
Income-tax Officer had any power at all 
to make an order of that nature. If the 
power is otherwise established, the fact 
that the source of the power has been in- 
correctly described would not make the 
order invalid. The provisions of Section 
28 (8) of the 1922 Act are in pari materia 
with the provisions of Section 148 (8) of 
the 1961 Act and deal with the same sub- 
ject-matter, that is, assessment. There is a 
slight difference in the language but the 
paper of the provisions in both the Acts 
is the same. erefore, an order of tbe 
Income-tax Officer passéd under Section 
143 (8) of the Act of 1961 could, therefore 
be legitimately held to have been pass 
in exercise of the powers vested in the In- 
come-tax Officer under Section 23 (3) of 
the 1922 Act. That was the decision of 
the Punjab and Haryana High Court in 
Commr. of Income-tax, Patiala v. Hargopal 
Bhalla and Sons, 82 ITR 243 = (1971 
Tax LR 788 (Punj. & Har.)). 


18. In L. Hazari Mal Kuthiala v. 
Income-tax Officer, Special Circle, Ambala 
Cantt., 41 ITR 12 = (AIR 1961 SC 200) 
the Supreme Court tended to give the 
same decision. There it was held that the 
Commissioner of Income-tax, purporting to 
act under Section 5 (5) and (7-A) of the 
Indian Income-tax Act, made an order on 
November 4, 1958, that the assessment of 
the assessee firm would be done by the 
Income-tax Officer Special Circle, Ambala, 
and not by the Income-tax Officer, Patiala, 
who was the competent authority onder 
Section 64 of the Act to assess the firm. 
In 1955 the Income-tax Officer, Special 
Circle, Ambala issued a notice under Sec- 
tion 34 of the Patiala Income-tax Act to 
reopen the firm’s assessment for the ac- 
counting year 1945-46. The firm contend- 
ed that the Officer at Ambala had no jvris- 
diction as the order of the Commissioner 


which conferred validity upon it and not 
to a jurisdiction ander which it 
would be nugatory, and -the 
of the Commissioner was not invalid mere- 
ly because it was not made under the 
Patiala Act. 


14, The popan contended 
he has been prejudiced by the application 
of the new Act. The contention is that the 
penalty and prosecution are harsher in the 
new Act than under the old Act and there 


that 


were alternative remedies under the old 
Act. Reference was made in support of 
this argument to Section 28, sub-section 


4) of the old Act and Section 275-A to 
ection 280 of the new Act of 1961. It 
was also pointed out that under the new 
Act of 1961 Section 189 (1), Proviso (ii) 
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there is also a penal rate of interest. Se- 
condly, it was argued that the substantive 


procedure was also different and it was 
not a matter of adjective procedure. In 
support of that proposition Section 67 of 


the new Act of J961 was shown and argu- 
ed that no such procedure under the old 
Act of 1922 was available. The argument 
on this pant seems to me to be entirely 
misplaced. What we are dealing with in 
this appeal is not the question of penalty 
or prosecution. If and when the penalty 
and prosecution take place, the appellant 
has ample remedies and doors of this Court 
are open to take proceedings. But that is 
not the subject-matter of the present appli- 
cation. 


15. Now ‘regarding the point whe 
ther the appellant having chosen one narti- 
cular remedy can in the mid-stream start 
a Writ Petition under Article 226 of the 
Constitution. The appellant was aware of 
the point at all material times. The appel- 
lant in fact took the point in two of his 
letters to the Income-tax Officer but the 
appellant did not press for it and allowed 

e Income-tax Officer to go into the merits, 
Then the appellant chose the remedy and 
followed that path by way of an appeal 
to the Appellate Assistant Commissioner. 
There he does not argue the point at all 
and allowed the Appellate Assistant Com- 
missioner to come to a decision on the 
merits and in fact he reduced the assess- 


ment. Now the appellant of a 
change of course. He could have appeul-; 
ed to the Appellate Tribunal and got his 


relief if his point was sound and the cor- 
rections made in the order of assessment. 
He did not do so. On the contrary he 
turned round and sought a Writ under 
Article 226 of the Constitution of India. 
As the appellant has already resorted to 
an alternative, and equally efficacious, legal 
remedy, it should be required to pursue 
that remedy and should not ,be allowed to 
invoke the special jurisdiction of the High 
Court under Article 226 of the Constitu- 
tion. Specially it is so here where the 
matter on merits hardly deserves interter- 
ence under the Writ in the discretionary 
jurisdiction. The appellant’s fear of the 
penalty and prosecution being different 
under the new Act being made applicable 
to him is premature and if it comes then 
the appellant’s remedy would be open 
under icle 226 of the Constitution. 


16, In that view of the problem, I 
do not think that I should interfere with 
the decision of the leatned Judge. I there- 
fore, dismiss the appeal. There will be no 
order as to costs. 


B. C. MITRA, J.:— 17. I agree 
with the order made by my Lord but I 
would like to. add a few words of my own. 
The appellant preferred an appeal against 
the order of the Income-tax Officer and in 





E taken in ' 1962-68.. assessment 
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the Eanes te ppeal, he stated that, the 
pea eN SF had 0b committed an error 


holding be pea amounting to Rupees 
40,000/- as income from other sources. 

Bis, pon was agitated. on behalf of the 
nae t before the g padi Assistant 
„Commissioner and in the Order made by 
the latter, it appears, he‘held thet the ap- 
pellant had dischar e the onus that’. lay 
upon him in proving th genuineness of 
the loan of Rs. ah es “taken from Kamal 
Kumar Dey. He als d that regarding 
the balance loan of Rs. z 000/-, stated to 
have been taken in 1961- 62. ‘and Rs. 50,000 
years, 
representative of the appellant gave up his 
argument that the amount represen 
rowings.. Finally the Appe te Assistant 
Commissioner held that total income 
of the ‘appellant for 1961-62 and 1962-68 
should be reduced by Rs. 10,762/- and 
Rs: . 50,200/- be ectively, It- 
clear ‘to’ us that the appellant’s grievancés 
` with regard to loans were removed by. the 
Order of the’.Appellate |Assistant Commis- 
sioner. 


oint which I 


18. Another to 
should like to refer is that, the appellant 
chad .alternative aey available to him. 


-The existence of an alternative remedy is 


no bar to the issue of -Writs by this Court . 





under Article 226 of the Constitution’ of 
India. But where such ' alternative remedy 
exists, the Writ Court in exercise of its dis- 
cretion should riot grant relief to a peti- 
tioner unless the petitioner ` satisfies the 


. Court that: there ‘are sufficient and/or ade- 


quate. grounds as to why the alternative 
remedy will- not be sufficient to meet his 
dead polit That -is the: view ‘which has 
n taken by the Supreme Court in .two 
decisions viz. in the case of C.A, Abraham 
v. Income-tax Officer, ~ AIR 1961 SC. 609 
and’ in the case of. Shivram Poddar v.: In- 
come-tax cer, 51 ITR 823 = (AIR 
1964 SC 1095).. In this’ case the appellant 


has made out no grounds.in the Writ Peti- 


tion as to why the alternative. remedy avail- 
able to him by way of 
the Tribunal wo 
quate or sufficient for his purpose 


19. 
I would like to refer is the provision in 
Section 297 of the Income-tax Act, 1961. 
That section deals with -rep and sav- 
ings and provides for different circumstan- 
ces where the Indian Income-tax Act, 
1922 and Income-tax Act, 1961 are to be 
applied in escent and ‘also in penalty 
proceedings. dmittedly inthis case, no 
penalty has yet ges imposed upon the. ap- 
pellant. If and when such. penalty is im- 
posed upon the appellant for omission om 
part to pay the assessment already 
made, the question as to under which Act 
ye me In Peete ee 1922 a 
e Income-tax Ac penalty wo 
be recovered, A wl ia have: to 


the’ 
is’ quite. 
- 1958 So cee ne Cae ne 


i ment made by’ 


further appeal. to’ 
d not have been- aden: 


The only € other ‘matter to which arise use ‘immediately after. the 


.be consider- 


v. H. C. Co, A.L Ry 
ed: It seems to us that a discussion on 
this question at this stage - is premature, 

these ergs 


For a agred 
with Te order made by my - ‘ oo 


21, | Appeal is, oa ‘dismissed. 
2 - <a í Order accordi 
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Corporation: of Calcutta,: Plaintiff Ve 
odustani .Gonstruçtion ` Co. Ltd, Defen- 


Suit No: 1618 of 1960, D/- 1-3-1972. 

(A) Bengal Finance (Sales Tax) Act 

6 of iai S. 2 — 

terial supplied by. contractor cannot 

E ia ent. of sales tax.. a 

lied on- . - ° (Para 8) 

(B) Caiet Act (1872), “s. 72 —- Pays 

e of law — It is rø 
-eoverable. AIR 1946 Cal 245, Followed. 


ara 9) 
is “(OQ Contract. Act (1872), S. 72 — Pay: 
ment made under mistake of fact or ~ 
Party is-entitled to get back money in ab- - 

- sence: of circumstances estoppel, waiy- 
er, limitation or the like — Equitable con- 
sideration is not a bar to su a relief. 
AIR 1959 SC 185 and (1959) 10 STC 57 
wus a - (Para 12) - 

case defendant paid sales tax 

believing that sales tax was payable even 
in respect of construction contracts, Under 
the terms of the contract if sales tax was 
pbk -it was to be paid by the- plaintie 
the ‘parties, however, “were acting 
under a common: misapprehension that 
sales tax was evils ‘Acting under mea 
a` notion plaintiff paid certain amount ; 

-defendant when the ‘latter asked the 
tiff to reimburse the amount paid. ence 
no question of estoppel arises because 
plaintiff made no -representation which was 
acted upon by the ‘defendant to his own: 
detriment. No.question of waiver also can 

mis- 

‘take became’ known demand was made b 

-plaintiff for refund of sales tax.. (Para 18) 


(D) Contract “pet (1872), S. 72 — 
Word ‘mistake’ would comprise both 
take of law and pe — Section is not in 
conflict. with Ss. 21 and 22. AIR 1955 Cal 
626 treated -aš not good Jaw: in view of 
AIR 1959- sc 135. (X-Ref:— Ss. 21 and 
22). (Para 15) 

(E) Civil P. C. (1908), S. 34 — Ad 
interim- interest — Suit under S. 72 of Con- 


tract Act for refund of money paid by mis- 
take — Both the parties sas _ under 
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ction contracts .` 
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the same mistake — Held it would not be. 
sound exercise of discretion to allow plain- 
tiff ad interim interest during pendency of 
suit. _ (Para 21) 
Cases . Referred 1 Chronological ` 

AMR 1971 SC 422 RUER 2 Sct 


Paras 


609, Naresh age an 
Caleutta Stock Exchange ocia- 
tion Ltd. 23, 30 
paoe) r STC 524 (SC), ee & Co. 
Ltd, v. Comme: ‘ax Om- . 
a Hyderabad 7, 17 
AIR 1968 Cal 198, Steuart “aad Co. f 


Ltd. v. Mackertich 7, 18 


AIR 1963 Med 231 = (1968) l Mad. 
LJ 1883, P. Machado v. Vènkata- 


e Code B 


'AIR 1963 Raj 93 = 1962 Raj LW ` 
ps: a Umed 1 Sigh v. Am- n 
are Meee SC 1471 = (1962) 2 SCA 
490, Hem Nolini.v . Isolyne 
Saroj Bashini . . .7, 18 
‘AIR 1960 Raj 68 = 1960 Raj LW 


68 (FB), Ashoka Bus ‘Transport 
Corporation, Bhilwara v. Appellate 
Tribunal o ` State Transport. Au- ; 
thority 23 


AIR 1959 SC 185 = 
Sales Tax Officer, B 
haiya Lal Mukund 


(1959) 10 JS ae 
Commr. 
Mak” 


‘ATR 1958 SC 560 = 1959 SCR 379, 


1959 SCR 1850, 

anaras v.. Kan- 

Lal Saraf 7, 10, 

r Epo 14, 15, 16 
ales “Tax 


le )s 
ada Sukh Vapor 


State of Made v. Gannon 

kerley and Cò. 2, 5, 7, 8, 19 
AIR 1958 SC 682 = 1959 SCR 445, .- 

Mithan Lal v. State of Delhi 5 


AIR 1957 Cal 288 = (1957) 8 STC . 
478, Dukhineswar Sarkar and Bros. 
Ltd. v. Commercial Tax Officer 2, 5, 


ATR 1955 Cal 626 97 Cal LJ 9, 
Anath Bandhu Deb v. Dominion i 
of India 5, 15, 16 
AIR 1952 Raj 159 = ILR A cel 2 
Raj 319, Ghessa Lal v. Mootia 
AIR 1951 Nag 372 = 1951 Nag LJ 
359, Nagorao Govindrao Ayachit 
v. Governor-General in Council 


cove 1949 ac, 297 = ie Ind App 
Cal WN Shiba Prosad 
Singh v. h Chonda Nandi 5, 7. 


9, 10 

AIR 1948 Nag.110 = ILR (194 
Nag 510, ainsukhdas v.. Gove: 
das 7, 18 


‘ATR 1946 Bom 1 = 47,Bom LR 719, 
Anandram Mangturam v. Bholaram_ . 
Tanumal i 23, 30 

AIR 1946 Cal 245 = 80 Cal LJ 170, 
Jagadish Prosad Pannalal v. uce 
Exchange Corporation Ltd, - . 5,9 


~q 


5, 14 


Calcutta Corporation v. H.C. Co. (S. K. Hazra §) 


_ count.” 


- bills to- the 
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[Prs. 1-2] 
AIR 1948 Nag 240 = 1943 LJ 
220, Yadasao Canp atrao ete Ve 
Ramrao Balasaheb Dhote 


AIR 1982 Bom 319 = 34 Bom LR 


ae Parashram v. Secretary of . 


AIR 1927 PC 151 = 54 Ind App 276, 
John Agabog v. James Colder Rob- 
-inson “7, 
AIR 1919 Cal 144 = 28 Cal WN 
S56, Sarajubala Debi Chowdhurani 
Saradanath Bhattacharjee 
AIR 1917 Bom 119 = ILR 42 Bom 
16, Soloman Jacob v. National Bank 
of India Ltd.,- Aden 
AIR 1916 Nag 61 = 12 Nag LR 
00 -Govind v. Chandrabhage 7,. 18 


for 
for 


Sankar -< Ghose with P. Roy, 
Plaintiff, B. K. Ghose with Ait Sen, 


: Defendant. - 


JUDGMENT :— The paint ala 
aior ‘of Calcutta is c this sui 
repayment or refund of Rs. 408717- ik 
the defendant, as money. paid to the defen- 
dant by mistake. of fact and law. ; 


a S The defendant carries on busi- 
Ress as engineer and contractor. In Janu- 
aed 1952, the der for Corporation. 

Calcutta invited .ten eee A completion 
of Dry Water Flow for ‘Dr. Dey’s 
Kulti: Outfall e te for ee of 
channels. The defendant submitted ten- 
ders. Three contracts were entered into 
between the plaintiff and the defendant. 

e first contract was-executed on April 
29, 1952, the second ‘contract was executed 
on April 29, 1952 and the third contract 
was executed on November 1, 1952. The 
contracts. were made as per specifications 
and tenders of the . defendant. Tenders 
ver sent along with forwarding letters of 


- defendant. Each of the  forwardin 
ee of the defendant to the plainti 
provided as follows:— 


“We -have not provided for sales tax in 
our quotation. Any sales tax payable on 
account of this work will be to your ac- 


It was expressly and/or impliedly agreed 
by and between the - arnie that in case 
any sales tax was payable in respect of the 
said contracts by the defendant to the State 
of West Bengal, the plaintiff will re-im- 
burse the defendant for the same. In terms 
of -the said agreement between the parties 
the works of construction . of dry water 
flow channel was ‘carried ‘on by the defen- 
dant and completed in the year 1953. The 
defendant, from time to time, submitted 
laintiff, for sales tax which the 
defendant claimed to have paid to the 
State of West Benge, in respect of the 
said contracts. efendant stated that 


_ the ‘total: ee so’ paid by the Rs pia 


was Rs. 54,498.42 p. The particulars 
the same will pR as hereunder: 
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Number of the Bil © Date of the bill 


H. C. 0./OB/69 15.3.54 
K. W. B./S. F. B, 

H. C. 0./OB/S 23.3.56 

H. C; O/OB/L: 23.3.56 

H. C. O./OB/2 ' 23.3.56 

H. Œ. O/OB/s . 23.3.56 

H. C. O./OB/4 ` 23.3.56 
The defendant wrote to the plaintiff on 
Jonna 10, 1957, demening from the 
plaint an advance 'of Rs. 50,000/- against 
e sum of Rs. 54,498.42 paise, which the 
` defendant stated that they have already 


paid as sales tax to the State of West Ben- 
gal. -On September i27, 1957, the plaintif 
advanced a total sum of Rs. 40,871/- to 
the defendart for sales tax, relying and/or 
acting on the representation of the defen- 
dant. In or about April 1958, the plaintiff 
discovered that th 
40,871/- was made by mistake of fact and 
law. On September 25, 1958, the plaintiff 
wrote to the defendant asking for refund 
of the amount received by the defendant 
from the plaintiff on account of sales -tax. 
The plaintiff enclosed with the said letter, 
a copy of the report and opinion of the 
law officer of the plaintiff, to the effect 


that the: contracts entered into between ` 


the parties were construction contracts and 
bricks manufactured 'on “Corporation © land 
and supplied at a cost fixed under the -con- 
tracts by the contractors and the Corpo- 
ration for exclusive yse of the work to’ 

done, as such there was no liability ‘to pay 
sales tax on such contract in view of the 
decision of the Supreme ‘Court in AIR 1958 
SC 560, and also the judgment of the Cal- 
cutta High Court in AIR 1957 Cal 2838. 
According .to the plaintiff the payment of 


Rs. 40,871/- was made by mistake and 
the e was discovered in or about 
April, .1958 after the decision of the 


Court reported in 1958 SC 
ge 560 (Gannon Doako case), hold- 


struction contracts as stat 
came known to. the plaintif. As the said 
amount was not -refunded by the četen- 
dant, this suit was instituted on 15th Nov- 
ember, 1960. On February 10, 1961, the 
defendant filed its written statement. . In 
the written statement; the defendant denied 
that the payment of- sales tax was made by 
the plaintiff by mistake of fact and law. 
The defendant stated the contract in res- 
of manufacture ‘of bricks at Kantatola 

not a construction contract within the 
meaning of the Supreme Court decision as 
alleged. The defendant denied that the 
plaintiff is entitled to claim refund, The 


e said payment of Rupees. 


ALR. 
Particulars of AMOUNT 
the contract . ; , 
Manufacture of Rs. 22,229.75 paise 
bricks at Kantatola 


Remodelling Topsia- Rs. 3,570.94 - ™ 
Kulti Road. Zone IV 
Channel 


D. W. F. Rs. 15,483.81 ™ 
1-3 miles 
-do- do~ Rs. 4,524.71 ™ 
4th mile 
-do- do~ Rs. 4531.73 ™ 
5th mile 
-do- do~ Rs. 4,15748 ™" 


6th mile © 


Rs..54,498.42_ paise 


written statement was amended on Sep- 
tember 5, 1963. In the amended - written 
statement the defence, inter alia, was that 
the defendant in good faith paid the sum 
of Rs. 54,498.42 p. as sales tax at the re- 
quest /or with the inp lodge and/or 
consent of the plaintiff, who induced the 
defendant to believe that it was obligatory 
to pay sales tax as aforesaid and the plai 

tiff would reimburse the defendant -for such 
payment. The plaintiff not only induced 
the defendant to pay sales tax as aforesaid 
but also paid the sum ‘of Rs. 40,871/- as 
and by way of indemnification and/or re- 
imbursement. Further the plaintif was 
estopped from denying the validity of the 
payment of the sales tax and/or its liability 
to reimburse or indemnify the defendant 


‘for the same. The following issues were 


raised before me: 


SSUES : 

J]. Was the sum of Rs. 40,871/- ad- 
vaced by the plaintiff to the defendant by 
mistake of fact and/or law on the repre- 
sentation of the defendant that the sales 
tax was payable in respect of the contracts 
as stated in the ge . 

1 (a). Was there any a ent that 
the defendant would pay sales tax to the 
State of West Bengal on account of the 
plaintiff in relation to the contract in guit? 

2.(a). Was the mistake of fact or law 
discovered in view of the. decisions of the 
Supreme Court holding that no sales tax 
was payable on construction contracts? 

2 Were the contracts between 
the parties and in any event the contracts 
for manufacture of bricks at Kantatola 
‘Construction contracts’ within the meaning 
of the Supreme Court decision? 

8. Has the consideration for payment 
of Rs. 40,871/- wholly failed or become 
illegal or void as alleged in paragraph 12 
of the plaint? 

4. Is the plaintiff estopped from deny- 
ing the validity of the payment of sales 
tax made by the defendant and/or its 
liability ‘to reimburse and/or to indemnify 
as pleaded in paragraph 11 (c) of.the Writ- 
ten Statement? 

5. Is the suit bad for non-joinder of 
parties as the State of West Ben has 
not been made a party in this sui 
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6. Is the suit barred by the law of 
limitation? 

7. To what relief, if any, is the plain- 
tiff entitled? 
The real question in this suit is whether 
the sum of Rs. 40,871/- is refundable by 
` the plaintiff as claimed in the plaint. The 
letters and documents between the parties 
are admitted and are included in Ext. A, 
the admitted brief of documents. — The 
contracts between the parties entered into 
are also admitted. It seems to me _ that 
there is no proper scope of oral evidence 
in this case but since oral evidence has 
been given I am setting out hereunder the 
nature of oral evidence adduced by the 
parties to the suit. Two witnesses were 
examined on behalf of the plaintiff Corpo- 
ration of Calcutta. The first witness is 
Bireswar Roy Chowdhury who was work- 
ing as a sub-overseer in Dr. Dey’s Kulti 
Outfall Scheme and the second witness is 
Ajit Kumar Bose, who is now assistant law 
officer of the Corporation of Calcutta. On 
behalf of the defendant only one witness 


was examined, Claud D’Souza who was 
serving in the defendant company in the 
accounts department and dealt with the 


sales tax matter of the defendant company. 
Bireswar Roy Chowdhury, Sub-Overseer in 


Dr. Dey’s Kulti Outfall Scheme proved its: 


three contracts which are admitted by the 
defendant Company. He said that the 
defendant Hindusthan Construction Coni- 
pany was carrying on the works. He also 
stated that at the Corporation ground 
some bricks were manufactured by the 
defendant and the D.W.F, Channel was 
pitched _ with bricks. Some works on 
the roads were carried on. The soil- 
ing and edging of roads were carried 
on. The construction work was from first 
to 3rd mile of Dr. Dey’s Kulti Outfall 
Scheme and also for 5th mile and 6th mile. 
The Hindusthan Construction Company 
Ltd. supplied the labour. Bricks were 
manuafctured at Kantatolla brick-field be- 
longing to the Corporation. The defendant 
had a work site not in the brick-field itself, 
but on the side of that brick-field tney 
had a temporary construction where they 
had three work sites and the works of the 
channel were carried on by them from 
this earth. The defendant did excavation 
of earth for carrying out the works. From 
this earth they manufactured bricks, and 
with these bricks they carried on the works 
of the D.W.F. Channel. The bricks were 
manufactured out of Corporation earth for 
use in constructing those channels. 


3. The second witness on behalf 
of the Corporation, Ajit Kumar Bose stated 
before me that, he actually assisted the 
Law Officer in drafting the report. The 
report arose out of sales tax claimed by 
the defendant payable in respeet of the 
contract entered into between the Hindus- 
than Construction Company and the Cor- 
poration. The defendant Company claim- 
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ed sales tax from the Corporation in res- 


pect of the contract entered into by them 
and there were three contracts. e wit- 
ness came to know after the decision pass- 
ed by the Supreme Court that the Corpo- 
ration is not liable to pay sales tax in ac- 
cordance with the contract. The decision 
was with regard to the case of Gannon 
Dunkerley & Co. and in the report of the 
Chief Law Officer this decision has been 
referred. As a result of the Supreme 
Court decision the position was that the 
Corporation is not liable to pay sales tax, 
on the con , it can recover sales tax 
aid to the defendant company by the 
orporation of Calcutta by mistake. The 
contract being .one contract for construc- 
tion of road and the channel to be con- 
structed pursuant to the outfall scheme 
framed by Dr, Dey, the Corporation was 
not liable to pay sales tax in respect of the 
three contracts. There was no sale of 
goods in these contracts. The contract be- 
ing one or indivisible contract, sales tax 
was not payable. The bricks were utilised 
for preparation of the channel and for con- 
struction of the road. The bricks were 
manufactured out of earth obtained from 
the Corporation land. The payment of 
sales tax was made on September 27, 1957, 
before the decision of the Supreme Court 
in 1958. Prior to the decision of the 
Supreme Court the Corporation did not 
know or realise that sales tax was not pay- 


able. Payment was made by mistake to 
the defendant Company. He also stated 
September, 


that payment was made on 
957. The suit was filed on November 15, 
1960. The High Court reopened after 
long vacation on November 14, 1960. On 
that date the Court was closed on account 
of the death of Mr. Hem Chandra Naskar 
who was a Minister of the Government of 
West Bengal. .The Court re-opened on 
November 15, 1960 and on the re-opening 
day the suit was filed. The Court remain- 
ed closed for long vacation from Septem- 
ber 20, 1960 up to November 18, 1960. 


4, The only witness for the defen- 
dant Company Claud D’Souza admitted 
that the work that the defendant did was 
in connection with the construction of Dry 
Water Flow Channel. He also admitted 
that for the said works three contracts 
were entered into between the plaintif 
and the defendant. Whatever sales tax 
the defendant claimed to have paid as 
sales tax was in respect of the works done 
in respect of the three contracts and under 
no other contract. He also admitted that 
the Corporation had asked the defendant 
to construct these channels and drains for 
the entire work and for that the entire 
work had been done by the defendant. In 
connection with that work, some bricks 
had to be used by the defendant and the 
bricks had been used for the completion 
of the construction work. 
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5. Mr. B, Ghose learned coun- 
sel for the esa submitted as fol- 


lows:— 


It was a term of the contract that the 
plaintiff . would re-imburse the defendant in 
case any ‘sales tax was payable in respect 
of the contracts. The defendant demand- 
ed advance payin ent of Rs. 50,000/- by 
the letter oo 10, 1957 and the 
plaintiff - advan on ry tember ae te 
a total sum of Rs. 40,871/-. 
ment of Sinha, r was delivered on Janu- 
ary 18, 1957 and was reported in AIR 
1957 Cal 283 (May Issue). Therefore, in 
May 1967 when the payment was made 
the plaintiff should have discovered the 

e of fact or law. Ignorance of law 
is no excuse. Money! had been paid ignor- 
ing the law. In course of argument Mr. 
. B. K. Ghose further submitted that there 
was a separate contract for manufacture of 
bricks at Kantatolla. The tender for manu- 
' facture of bricks on Corporation land at 
Kantatolla mentioned in the letter dated 
January 11, 1951 was accepted and there 
was a separate contract for the same. The 
defendant paid sales tax as agent of the 
plaintiff: laintiff is estopped . from 
Paling Re ed ,871/- from the defendant. 
Section. 72 of the Indian Contract Act does 
not apply. As the defendant parted . with 
the money, therefore its money was realis 

m the plaintiff. The plaintiff is disen- 
titled to recover what‘ was. paid by mistake, 
because the defendant has been misled by 
the plaintiff's conduct. "On equitable con- 
sideration, the plaintiff is not entitled to re- 
fund. He relied on the oe cases: 


.. (1) AIR 1968 Mad 231 £8 . Macha- 
do v. Venkatarama Gopala 

(2) AIR 1946 Cal. sis 1 oO aish Pro- 
sad Pannalal v. Produce Ex ge Corpo- 


ration Ltd.). 
(8) AIR 1955 7 Ted (Anath Bandhu 


v. Dominion of In 

(4) 78 Ind A: App 244 (AIR 1949 PC 

RHI pa Prasa Sihgh v v. Srish Chandra 
andi 

(5) AIR 1951 Nag 872 (Nagorao Se 
vindrao Ayachit v. Se Nears 

Council). 

(6) ILR 42 Bombay 16 = (AIR 1917 
Bombay 119) (Soloman cea v. National 
Bank of India Ltd., Ade 

(7) AIR 1958 SC 560 (The State of 


Madras v. Gannon Dunkerley & Co.). 
(8) AIR 1958 SC: 682 (Mithan Lal v. 


State of Delhi). 

(9) AIR 1957 Cal 283 (Dukhineswar 
Sarkar & Bros. Ltd. v. Commercial Tax 
Officer). 


6. Mr. Sankar, Kumar Ghose the 
learned counsel appearing for the plaintiff 
submitted as follows:— 

T: There are three contracts which 
- are the subject-matter. of the suit in res- 

ct of which the defendant alleged to 
ve paid sales tax to the State of West 
Bai 


The plaintiff! advanced Rs. 40,000 ber 28 


t 
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The judg-- 


Equitable consideration is no 


A.I. R. 
thinking that sales tax was payable on the 
three contracts. These are all work con- | 
tracts or construction contracts and sales 
tax is not payable on such contracts. This 
point has been y decided in the jud dg 
ment of the Supreme Court in AIR 19 ; 
SC 560. Previous to this judgment there , 
i A a Jed ent of the Calcutta High Court 
in AIR 1957 Cal 283, to the 
ie wia i But before the judgment of 
the Supreme Court ere were- different 
views of different High Courts and the 
metter was finally decided by. the Supreme 
regs as stated above. Sales tax was not 
pad mae’ the’ defendant as an agent of the 
but as dealer “under the Bengal 
inance (Sales Tax) Act, 1941. The plain- 
tiff paid sales tax in view of the agree- 
ment between the parties upon demand 
made by the Aerona ant for payment of 
sales tax thinking that sales tax was pay- | 
able in respect of see under the con- 
tracts, but the plaintiff realised after the 
decision of the Supreme Court that in the 
instant case sales tax was. not payable. The 
amount paid as such sales tax by the 
pee was paid by mistake of fact and 
aw, and Section 72 vf the Indian Contract 
Act is attracted. There was no question 
of any waiver, estoppel: or limitation. 
bar to the 
relief claimed by the plaintiff for refund 
as Section 72 of .the Indian Contract Act 
applies in this case. Mr. Sanker Ghose in 
support of his aon very ably relied 
on and referred to the relevant assages in 


the several judgments in the fo owing re- 
pored. cases: 76 Ind App 244 = 54 Cal 
1 = AIR 1949 PC 297; (Sri 


Shiba Prasad Singh v. Sris Chandra Nondi), 
ATR 1959 SC 185; Sales Tax Officer Bana- 
ras v. Kanhaiyalal, (1959) 10 STC 57 
(All); Sales Tax aia U. P. v. Sada 
S Vyopar Mondal, AIR 1916 Nag 6l; 
Govind v. Mt. Chandrabhaga, ` AIR 1948 
Nag 110; Nainsukh Das. v. Goverdhan 

AIR 1927 PC 151; John Agabog v. James 
Golder Robinson, AIR 19 62 8c. _ 1471; 


os Ltd. v. 

22 STC 524 isc Gill 
i Ltd, v. Commercial Tax Off- 

cer, Hyderabad, : 
a due rondaan of the evidence 
duced and the arguments made. on be- 
half of the` respective parties, my findings 


are as follows:— 


The execution of the contracts be- 
tween the parties are admitted. The con- 
tracts between the parties are, included in 
Exts. B, C & D. The defendant claims 
to have paid the sum of Rs. 53,036.88 as 

on contracts for i 


of D. W. F. 

the the , defendant 
dated July 15, 1959. payment of 
sales tax was made by the defendant on 
November 3, 1952, October 6, 1953, Octo- 


1954 and November 3, 1955. 
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is nothing to show, before me, that a se 
parate contract for manufacture of bricks 
at Kantatolla was made. The defendant 
did not prove any such contract. oly 
three contracts are admitted and. prov 

before me and these three contracts are 


included in Exts. B, C & D. The con- 
tract included’ in Ext. B is dated 
April 29, 1952. In this. contract it 
is mentioned that tender dated 


March 15, 1952 was accepted. Another 
contract is dated April 29, 1952 which is 
Ext. D. In this contract it is mentioned 
that tender dated March 18, 1952 was 
accepted. The third contract is dated 
November 1, 1952 which is Ext C. In 
this contract it is mentioned . that tender 
dated January 25, 1952 ‘was accepted. 
Therefore, the tender mentioned in the 
letter dated January 11, © 1951 for manu- 
facture of bricks at Kantatolla was not se- 
parately accepted and there was no se- 
parate contract for manufacture of bricks 
at Kantatolla. Use.of bricks was part of 


the works to be done under the contracts.. 


appear from the Schedule of 
rates and tender form which contain the 
description of the works including 
works for excavation, lning and ancillary 
works. Manufacturing of bricks at Kanta- 
tolla was required for . all the three con- 
tracts. The works included brick solin, 
brick edge lining and so forth Claude 
D'S witness ed by the defendant 
admitted that in connection with the works, 
certain bricks had to be used by the de- 
fendant, The bricks that were used by the 
defendant were manufactured at Kanta- 
tolla on Corporation land and on sand sup- 
lied by the Corporation. All works were 
eae under these three contracts. The 
contracts were for construction of channel 
and drains (D’Souza 58 to 70). There- 
fore, in view of the fact admitted before 
me, there is no doubt that the contracts 
were contracts for construction, and manu- 
facture of bricks was made for the use of 
construction work and the using of bricks 
was part of construction contracts. There 
was no occasion for sale of bricks separate- 
ly but the bricks manufactured at Kanta- 
tolla were used for construction work and 
became parts of the entire indivisible works 
done by the. defendant. 


8. The principles of law laid d 
in AIR 1958 SC 560 and in AIR 1957 Cal 
283, are clearly attracted and no sales tax 
was payable on the three contracts. These 
are all construction contracts. When the 
assessment orders’ were passed by the 
assessing authorities, and when payment 
of sales tax was made by the defendant in 
terms of the assessment orders, the law on 
the point was not clear; and the view pre- 
vailed on interpretation of West Bengal 
Sales Tax Act, that construction contracts 
were assessable under the Sdles Tax Act 
and the materials used for carrying out the 
contract of construction in case of struc- 
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tural contract were also assessable for pay- 
ment of sales tax. However, after the de- 
cision of. the Supreme Court in AIR 1958 
SC 560, affirming the decision of the Cal- 
cutta High Court in AIR 1957 Cal 288, it 
is clear that sales tax could not be assessed 
on construction contracts. Materials used 
for construction contract cannot be se- 
arately assessed for payment of sales tax. 
herefore, when payment was made. by the 
Corporation of Calcutta on September 27, 
1957 to the defendant the payment was 
made by mistake of law and fact. The 
same mistake was made by the defendant 
when payment was made by the defendant 
to the State of West pene Both par- 
ties were labouring under the same mistake 
inasmuch as on construction contract the 
sales tax was. not payable. 


© 9. . The next question which arises 
is whether in the instant case Section 72 
of the Indian Contract Act will be applic- 


able. The leading case on this point is 
the case of Sri Sri Sibaprosad Singh v. 
Maharaja Srish Chandra Nandy, decided 


by the Privy Council in the year 1949 and 
reported in 76 Ind App 244 = AIR 1949 


PC 297 =- 54 Cal 1. With regard 
‘to the argument made Mr. B. K. Ghose 
that payment was made by mistake of law 


and as such it is not recoverable, this de- 
cision of the Privy Council 
answer. Previous to the 


C. J. 
took the view following the on cae prin- 
oo of law that aney paid under mistake 

fact is recoverable; but generall 
ing, money paid under mistake ar 
net recoverable. 


law is 
In the opinion of Harries, 

. J, under the Indian Contract Act 
though the same deals with the effect of 

istake of fact and law upon a contract 
there is no express provision relating to the 
effect of payment made under such mis- 
take. The view of Harries, C. J., was that 
the law relating to the matter is the same 
in this country as it is in England, Lort- 
Williams J., in 89 Cal WN 174 (Katherine 
Stiffles v.. Carr Mackertich) also took the 
same view that when money is paid volun- 
tarily with full knowledge of all facts, it 
cannot be recovered on the ground that 
poan was made under a mistake of 

w. Sen J. in.a case reported in AIR - 
1946 Cal 245, disagreed with the above. 
view of Lort-Williams J. Sen J., took a 
contrary view in interpretation of Sec. 72 
of the Indian Contract Act and held that 
i ‘Common Law Rule that payment 
made under mistake of law is not recover- 
able can have no application in India, 
where there is a statute this 





Therefore, pou facie, under the facts of 
is case the law laid down in Section 72 
of the Indian Contract Act is attracted. j 
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other points which. 


10. The onl 
remain to be considered, are whether there 
are other circumstances which disentitle the 
pant to recover the sum which was paid 

y mistake of law and fact. It is to be 
noted that in the Privy: Council judgment 


in Sibaprosad’s case TR 1949 PC 297 
their Lordships of the Privy Council added 
that. “Their Lordships’ judgment does not 


imply that other sum paid un a mis- 


isentitle a plaintif by “an estoppel or 
otherwise”. The Privy Council used very 
careful and ed ression as to the 


circumstances which disentitle-a plaintiff to 
get refund. The Privy ‘Council used the 
words “By estoppel or! otherwise.” What 
is the meaning of the words ‘or otherwise? 
The law as laid down in Sibaprosad’s case 
was approved and explained by the 
Supreme Court of India in Kanhiyalal Mu- 
kundlal’s case, AIR 1959 SC 185. 
held by the learned Judges of the Supreme 
Court at p. 148 of the ' report that “on a 
true interpretation of Section 72 of the 
Indian ‘Contract Act the! only two circums- 
tances there indicated as' entitling the party 


to recover the money ‘back are that the - 


monies must have been 
or under coercion. If m 
or of fact is establish 
recover the monies the party receiv- 
ing the same is bound to repay or return 
them irrespective of any consideration whe- 
ther the monies had been paid voluntarily, 
subject however to the question of estop DEI, 
waiver, limitation or the like.” In other 
words, the Supreme Court used the expres- 
sions “waiver, limitation or the like”, in 
place of the words “or otherwise” which 
occurred in the judgment of the Privy 
Council (76 Ind App ‘244 at p. 259 = 
AIR 1949 PC 2007 * 


11. In the judgment of the 
Supreme Court, ATR 1959 SC 135, it has 
also been held at p. 142. that in case where 
S. 72 of the Indian Contract Act applies 
if payment was made. voluntarily, that 
would not disentitle the plaintiff from. re- 
ceiving this amount. Equitable considera- 
tion is again no bar for such relief. Their 
Lordships of the Supreme Court held at 
page 148, that no question of estoppel can 
ever arise when both the parties are 
` labouring under a mistake of law and one 
of the parties is no more to blame than the 
other. An estoppel arises only when the 

_ plaintiff by his act or conduct makes a re- 
presentation to the defendant of a certain 
state of facts which is ‘acted upon by the 
defendant to his detriment; it is only then 
that the plaintiff is estopped from setting 
up a different state of facts. ‘ 


12, The decision of the Supreme 
Court in ATR 1959 SC 185, has been ex- 
lained by the Allahabad He Court in 

e case in (1959) 10 STC 57 (All). It 


aid by mistake 
e either of law 
. he is entitled to 


the 


ALR 


was held by the Allahabad High Court in 
Sadasuk’s case that a person, who had paid 
money to another by mistake, be it a fact 
or law; is entitled to get back the money 
under Section 72 of the Indian Contract 


Act, 1872. His title to get back the 
money may, however, be lost on account 
of certain circumstances like ` estoppel, 


waiver, limitation or the like; but no equit- 
able consideration can take away. his title 
to the refund of the money, 


18.-. Now, the only question ig 
whether under the facts and circumstances 
of the instant case, the plaintiff is disen- 
titled to get refund by reason of estoppel. 
waiver, limitation or the like. It has 
proved before me, that payment of sales 
tax was made by mistake which is common 
to both the parties: The letters dated 
July 15, 1959 and October 8, 1958 by the 
defendant to the plaintiff clearly show that 
both the parties were labouring under the 
same mistake. There is no question of es- 
toppel -in ‘this case because estoppel must 
be of fact and not of law. The decision 
in AIR 1916 Nag 61, relied upon by Mr. 
Sankar Ghose is an authority for the well 
established principle that representation in 
order to- work as an estoppel. may not 
generally be a material statement of fact. 
The same principle was also enunciated in 
AIR 1948 Nag 110 at p. 116 para 54. “In 
order to operate as an estoppel the repre- 
sentation must be of fact and not a matter 
of law.” In the instant case, there is no. 
question of estoppel because sales tax was 


` not paid on ay ei made by the 
e 


plaintif; but efendant paid sales. tax 
to the State of West Bengal as the defen- 
dant was assessed as ‘dealer. The taxin 
authorities passed the. assessment order an 
required that the defendant should pay as 
dealer. There was’ no representation 

the plaintiff to make payment of sales tax. 
Therefore, there is no question of re 
in this case (see observation of Lord Phi 
limore in ATR 1927 PC 151 at p. 156, John 
Agabog Vertannes v. James Golder Robin- 
son}—also AIR 1963 Cal 198. When both the 
parties are acting undera common misap- 
prehension there could be no estoppel until 
position was cleared up. The defendant 
in the instant case paid sales tax before reali- 
sation of money as sales tax from 
plaintiff. After the decision of Supreme 
Court reported in ATR 1958 SC 0, it 
was made clear beyond all doubts, that 
sales tax was not’ payable on such con- 
tracts. ` Before the ‘decision of the Supreme 
Court the law on this point was not clear 
and the parties were labouring under the 
view that sales tax was payable. The 
pane paid to the defendant after its 
emand for ig aapt of sales tax. This is 
a case where both parties were labouring 
under the same mistake and again for this 
reason there is no case of estoppel. Es- 
toppel arises when the plaintiff by his act 
or conduct makes a representation to the 
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defendant that certain state of facts exists 
which is acted upon by the defendant to 
his detriment, it is only then that the 
pinu is estopped from setting up a 
ifferent state of facts (see AIR 1962 SC 
1471 at Be 1472). But in the instant case it 
is the defendant who demanded from the 
plaintiff that the defendant had already 
paid sales tax and the same should be paid 
by plaintiff, It was not a case that the 

intiff was making representation to the 
efendant that sales tax should be paid and 
the defendant acted upon any such repre- 
sentation. There was no such representa- 
tion by the plaintiff at all. Further there 
was no question’ of estoppel because the 
pions was labouring under a mistake of 
w and fact that such money was due and 
payable as sales tax. There is no question 
of waiver in this case, because, immediate- 
ly after the mistake became known to the 
plains demand was made by the plaintiff 
or refund of sales tax. There is no ques- 
tion of limitation in this case, because the 
suit was instituted within three years from 
the date of payment by the plaintiff to the 
defendant. The payment was admittedly 
made on September 27, 1957. The High Court 
reopened after the long vacation on Novem- 
ber 15, 1960. The Court .was closed on 
November 14, 1960 due to the death of 
Shri Hem Chandra Naskar, who was then 
a minister of State of West Bengal. As 
November 14, 1960 was declared a holi- 
day, the suit was filed on November 15 
1960, the date when the Court reopened 
after the long vacation. 


14. I will now deal with the cases 
relied upon by Mr. B. K. Ghose. The 
cases cited by Mr. B. K. Ghose do not 
help him and only two cases need be re- 
ferred to in this connection. The’ judgment 
of R. Kaushelendra Rao J., reported in 
AIR 1951 Nag 872 at p 374, relied upon 
by Mr. B. K. Ghose, before me, was dis- 
approved by the Supreme Court in AIR 
1959 SC 185 at p. 145. It was held by 
the Supreme Court that the question of 

aitable consideration cannot be imported 
when Section 72 of the Indian Contract 
Act applies. 


15. The other case relied upon by 
Mr. B. K. Ghose is AIR 1955 Cal 626. In 
this case it was held by P. B. Mukharji J. 
(as he then was) that, “ignorance of law 
is not mistake of law. It cannot be the 
intention of Section 72, that wherever and 
whenever and however a mistake of law 
occurs, a claim may be made under Sec- 
tion 72. Deliberate disregard of law is not 
mistake of law. It is not open to the 
plaintiff to say that he did not know the 
effect of Section 175 (3), Government of 
India Act, 1935. When money was paid 
voluntarily with full knowledge of all the 
facts it cannot be recovered on the ground 
that payment was made under a mistake 
of law.” In the case before P. B. Mukhar- 
ji J. (as he then was) the Learned Judge 
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did not grant relief either under Sec. 70 
or under Section 72 of the Indian Contract 
Act. This case was decided in the year 
1955. In my view the subsequent deci- 
sion of the Supreme Court in the year 
1958 reported in AIR 1959 SC 185, enun- 
ciated the law on this point differently. It 
was held by the Supreme Court that the 
term “mistake” used in Section 72 of the 
Contract Act has been used without any 
qualification or limitation whatever and 
comprised within its scope a mistake of 
law as well as a mistake of fact. There is 
no warrant for ascribing a limited meaning 
to the word ‘mistake’ as used therein. 
There is no conflict between the provisions 
of Section 72 on the one hand and Ss. 21 
and 22 of the Contract Act on the other. 
The principle is that if one party under 

istake whether of fact or law pays to 
another party money which is not due by 
contract or otherwise that money must be 
repaid. The mistake lies in ne that 
the money paid was due when in fact it 
was not due and that mistake, if establish- 
ed, entitled the party paying money to re- 
cover back from the party receiving the 
same. 


16. Both P. B. Mukharji, J. (as he 
then was) and the learned Judges of the 
Supreme Court, relied on and referred to 
the judgment of the Privy Council in Siba 
Prosad’s case, 76 Ind App 244 = (AIR 
1949 PC 297), but interpreted the princi- 
ples of law in Section 72 of the Indian 
Contract Act differently. Unfortunately, 
the decision in AIR 1955 Cal 626, was not 
referred to in the judgment of the Supreme 
Court in AIR 1959 SC 185. However, I 
am bound to follow the law laid down by 
the Supreme Court. 


17. From the documents disclosed 
by the defendant, it appears that the de- 
fendant was a ‘dealer’ under the Bengal 
Finance (Salés Tax) Act, 1941 (Bengal Act 
VI of 1941) and as such dealer the defen- 
dant paid sales tax for the gross turnover 
during the accounting year. The defen- 
dant did not pay sales tax as agent of the 
plaintiff. There cannot any liability of 
the plaintiff Corporation of Calcutta to pay 
sales tax to the State of West Bengal be 
cause the plaintif Corporation is not a 
dealer within the meaning of Bengal 
Finance (Sales Tax) Act. All that the Cor- 
poration did was to enter into agreements 
with the defendant that if any sales tax 
was payable for the work then the Corpo- 
ration will pay the same to the defendant. 
The decision in (1959) 10 STC 57 (All) 
at p. 65, is a clear authority for the pro- 
position that the dealer is not the agent of 
the customer. The defendant did not col- 
lect tax from the plaintiff as agent of the 
State. A point has been taken by Mr. - 
B. K. Ghose that the State of West Bengal 
should have been made a party. It is 
clear that the plaintiff is asking for refund 
of sales tax from the defendant on the 
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gonad that the money was paid by 
efendant by mistake. There is no ques- 
tion of any repayment from the State of 
West Bengal. because the plaintif had not 
.paid to the State of West Bengal. As such 
the State of West Bengal is not a neces- 
sary party’ in“ this. suit for refund under 
Section 72 of the Indian Contract Act. 
` The defendant -claims 


can take steps to . the . assessment, 
order or` stich other steps for refund 
against the State, stating, that such tax. was 
es by .mistake. The ‘decision of the 
upreme Court repo in (1968) 22 
STC 524 (Gill &.- Company. Pri- 
vate Limited v. Commerci ax Officer, 
Hyderabad MI) is an _ authority for 


the - proposition - such refund would 
ordinarily be made by the State. In -the 
premises, I hold that the plaintiff is en- 
„titled to refund of payment of Rs. 40,871/- 
from thé defendant. - `; TAR 
: 18. I will answer the Issues rais- 
ed in this case as hereunder: 
Issue No. - : 


1:— Yes, oa 
Issue No.1 (a):—-No. ‘There was no 


agreement that the defendant would 
sales tax on account of the 
lation to the contracts in suit. The defen- 
dant paid sales tax as dealer and not as 
agent of the plaintiff. ` . 

Issue No, 2 (a):—+ Yes. The mistake 
was discov after the decision of the 
Supreme Court holding that no ‘sales tax 
was payable on construction. contract ` 

Issue Nos 2 (b):— Yes. ‘The contracts 
between the parties were construction con- 


pay 


tracts within the meaning of the decision ` 


of the Supreme Court. |- 
Issue No. .8 :— Yes.| 
: e No. EP No. Alba ta ao, es 
tion of. estoppel against the plaintiff. 
is no question of any liability of the plain- 
to reimburse or. indemnify the r 
dant as the contracts were construction 
contracts -and sales tax was not payable. 
Issue No.. 5 :— No, : The State .-of 
West Bengal is not a necessary party in 
this suit. ` ol ye 
Issue No. 6:— No.: The suit is no 
barred by . the law- of limitation. ae 
sue. No. 7:— The! plaintiff is entitl- 
ed to refund of the’ money paid or advanc- 
ed, namely, Rs. 40,871/-1 - 
19. At-the-‘end of the argument 
- in this case, Mr. Sankar ;Ghose, the learn- 
ed counsel appearin for! the -plaintif sub- 
mitted that I should grant to the plaintif 
ad interim interest from! the date of 
institution of .the suit till the date of the 
decree. Whether in the circumstances of 
a particular case ad’ interim interest should 
be granted or not is a matter of discretion 
and this discretion has to be exercised 
judicially on the facts and circumstances .of 
each case. This is clear-from Section” 34 


‘defendant which the 


_ points urged: by the 
laintiff in re- ' 


_I had granted time to 


the . in this 


ALR 


of the Code of Civil Procedure. I do not 
think I may be fustified i genta a 
interim interest in respect of the sum of 
Rs. 40,871/- paid by the Corporation to 
the defendant by mistake of fact and law. 
In the instant case both -the. parties were 
labouring under `a mistake in thinking 
that sales tax was payable. The defendant 
was assessed: as-a dealer and the defen 


_dant’s case is that it paid sales tax after 


such assessment. The-assessing authority . 
also did so in view of the law of sales tax 


‘as known and understood by them at the 
. point of time when: assessment order- was 


passed. "The Supreme Court ‘finally decid- 
ed in 1958 in Gannon Dunkerley and Cos 


"case, AIR 1958 SC 560 ‘that'‘in case. of 


construction contract no sales tax was pay- 
able. Before the decision of the Suprema 
Court the defendant demanded that in 
view of the contract between the parties 
the plaintiff must. pay sales tax to the 
efendant has paid ` 
to the assessing authority and the plaintiff 


paid the same. > After. such ent the 
plaintiff claimed for refund. ER 
, .20. The suit was contested by the 
- defendant on several points. ‘One of the 


| efendant is that be- 
cause there: was. manufacture of bricks by 
the defendant for ‘the construction - - work, 


‘sales. tax was-payable. This issue “is now 
‘decided in this suit a 


inst the defendant. 
After the institution of the suit long-time 
has elapsed. Even when the suit appear 
ed in my list and was called on for hear- 
ing the plaintiffs solicitor was not ready 
to go on with the suit and asked for time, 
The brief of documents was prepared after 

the plaintiffs soli- 
citor to prepare the same and this was 
done, when I insisted that the old matters 


‘must be heard ‘and no further adjournmen' 


would be given. ‘After the suit was insti- 


_tuted- the -defendant was contesting the 


suit on the und, inter alia, that the 


‘ ‘amount paid. the plaintiff was not 
fundable = na 
21. It is true that the plaintiff has 


succeeded on the point that Section 72 of 
the Indian Contract Act applies in this 
case and the- plaintiff is entitled to get re- 
fund ‘of the sum of. Rs. 40,871/- paid by 


‘mistake; but that does not mean that the 


plaintiff should. get ad interim interest dur- 
ing the pendency of the suit. Under Sec- 
tion 72, a person to whom money has been 
paid by mistake. must repay it.’ The sec- 
tion does” not say. that repayment should 
be . made :with interest. There is no ques- 
tion of any interest before filing the suit 
is case. The plaintiff cannot get ad 
interim interest as a matter of course. I 
cannot disregard the fact that the defen- 
dant had parted: with its money before 
receivin Payment from the plaintiff labour- 
er, the same mistake. .The question 


ing un 
‘of realisation of money paid by the de- 


fendant from the State of West- Bengal 
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would arise at a later stage, if and when, 
the defendant would take proper proceed- 
ings for recovery of the amount against 
the Sales Tax Authorities. It may be that 
the defendant may not get any interest 
from the State. Tho defendant. could not 
get the benefit of the money which was 
‘paid by plaintiff; because, the defendant 
fae also parted with similar amount by 
making payment to the taxing authorities. 
Therefore, I do not think that I will be 
justified in allowing the plaintiff any ad 


interim interest during the pendency of 
this suit. ; 

22, The defendant could not get 
the benefit of the money because’ the 


defendant had to pay sales tax. It may 
be, that the defendant parted with the 
money before realisation of the same from 
the plaintiff, but since the defendant had 
aid more than Rs. 40,871/-, but did not 
fn effect have the use and benefit of the 
money to wit, Rs. 40,871/- realised from 
the plaintiff, I do not thi I will be 
justified in allowing any ad interim inte- 
rest to the plaintiff during the pena 
of the suit in respect of the said sum of 
Rs. 40,871/-. 


28. Mr. Sankar Ghose cited before 
me, a number of authorities to establish 
his client’s case that I should grant ad 
interim interest from the date of institution 
of the suit to the date of the decree. Au- 
thorities cited by him are: 

AIR 1932 Bom 819 (Parashram v. 
Secretary of State). 

49 Bom LR 296 (Abdul Hussain 
ae ai Bohri v. Fazalbhai Taheralli 

ohri). 

ATR 1919 Cal 144 (Sarajubala Debi 
Chowdhurani v. Saradanath Bhattacharjee). 

AIR 1943 Nag 240 (Yadaorao Ganpat- 
rao Kadu v. Ramrao Balasaheb Dhote). 

AIR 1960 Raj 68 (Ashoka Bus Trans- 
port Corporation Bhilwara v. Appellate 
Tribunal of State Transport Authority). 

AIR 1946 Bom 1 at p. 7 (Anandram 
Mangturam v. Bholaram Tan ). 

AIR 1971 SC 422 (Naresh Chandra 
Sanyal v. Calcutta Stock Exchange Associa- 
tion Ltd.). 

24, Under different facts and cir- 
cumstances which arose in the several 
cases cited by Mr. Sankar Ghose, the 
Court in the exercise of its discretion 
allowed ad interim interest which will 
appear from the above cases. In my view, 
the cases cited are no authority for the 
proposition that under the facts and cir- 
cumstances of the instant case which I am 
now trying I am compelled to order pay- 
ment of ad interim interest, although im 
my view under the facts of this case the 
plaintif should not get ad interim interest, 
After all the question of payment of ad 
interim interest is a question of discretion 
and has to be determined in the light of 
the facts and circumstances of each parti- 
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cular case. However, since Mr. Shankar 
Kumar Ghose has cited, so many autho 
rities, I will discuss some of em as 


hereunder. In AIR 1932 Bom 3819 at p. 
825 it was argued by the plaintiffs advo- 
cate that although interest fay not been 
specifically claimed in the plaint under 
Section 34 of the Code of Civil Procedure 
read with Order 7, Rule 7 of the Code of 
Civil Procedure it is within: the discretion 
of the Court to award it. The Special 
Government Pleader said that the matter 
was not free from difficulty but the learn- 
ed Judges awarded interest at 6 per cent 
per annum from the date of the institution 
of the suit till realisation in exercise of 
their discretion. Therefore, this case re- 
affirms that the Court has discretion to 

t ad interim interest and under the 
acts and circumstances of the case the 
Court did grant it. 


25. The next case relied upon by 
Mr. Ghose is 49 Bom LR 296. This was 
a suit on a promissory note. No pendente 
lite interest was alowed by the i 
Court because the promissory note did not 
make any specific mention about interest. 
There were two promissory notes. The 


. first promissory note did not contain any 


provision regarding interest and though the 
second promissory note did contain such a 
term the plaintiff had not sent the state- 
ments of accounts to the defendants as re- 
quired by Sec. 8 of the Central Provinces 
and Berar Money Lenders Act. The Court 
did not allow any interest pendente lite or 
interest after the date of the decree but 
has ‘not given any reason for refusing to 
award it, 


26. The leamed Judges of the 
High Court held that the Court below was 
in error in holding that the plaintiff is not 
entitled to any interest at on the pro- 
missory note dated June 27, 1985 merely 
because that promissory note did: not make 
any specific mention about interest. It 
has ignored the provision of Section 80 of 
the Negotiable ents Act which re- 
quired that in a case like this interest shall 
be calculated at the rate of 6 per cent per 
annum. The promissory note in this case 
was in fact a fresh contract or a novation 
of the old contract. The suit being one 
for the enforcement of such a contract the 
latter part of the definition of “money- 
lender” contained in Section 2 (b) of the 
Act was not attracted, and the plaintiff 
was, therefore, entitled to interest from 
the date of the execution of the promis- 
sory note till the date of the suit. 


27. No reason has been given for 
disallowing interest pendente lite or inte- 
rest subsequent to ho date of the decree. 
No doubt, the granting of such interest is 
in the discretion of the Court but that dis- 
cretion had to be exercised judicially. 
Ordinarily, the Court does not disallow 
interest to a plaintif in such cases unless 
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he by his conduct renders himself dis- 
‘entitled to the grant’ of such interest. The 
only suggestion made by the learned coun- 
sel for the defendants is that the plaintiff 
delayed the filing of the suit and also that 
instead of suing straightway in the Court 
at Khamgaon within whose jurisdiction 
the defendants reside, he wrongly instituted 
the. suit at Nagpur. | In my view, interest 
pendente lite was allowed in this case 
under entirely different circumstances and 
this case is again an. authority for the pro- 
sition that granting of interest pendente 
ite is in the discretion of the Court. I do 
not think: that the facts of the instant case 
has any relevance to the facts of the case 
cited by Mr. Ghose: : 
28. `` The next case cited is AIR 
1963 Raj'93 at p. 95 (Thakur Umed, Singh 
v. Amolakchand). This is an appeal arisin 
out of a suit for recovery of price of goods 
sold and delivered. The: Cotirt below dis- 
allowed interest but did not give, any 
reason for such disallowance. The learned 
udges followed AIR 1952 Raj 159 
R (1952) 2 Raj 819 (Ghessa’ Lal v. 
Mootia) and held that a creditor would be 
entitled .to pendente' lite and future inte- 
rest unless there were 
should be deprived of it. Where the 
_ courts below disallow such interest they 


must indicate the reasons for the conclu-. 


sion to which they have come, so that the 
appellate Court may be assured that the 
discretion which undoubtedly vests in thé 
Courts below in this regard has been oxer- 
cised judicially and on correct_ principles. 


29. 
also helps Mr. Sankar Ghose that I must 
grant ad interim interest. - 


80. AIR 1946 Bom 1 at p. 7 re- 
affirms that under Section 34, it is entirely 
a matter for the Court’s discretion whether 
to award interest from the date of the 
filing of the suit where the decree is for 
payment of money. | AIR 1971 SC 422 at 
p. 429 in my view, does not help the plain- 
tiff in this respect.. I do not agree with 
the submissions of Mr. Ghose that, when- 
ever there: was a decree for payment of 
money, ad interim interest has to be grant- 
ed. It will depend upon the facts of each 
case and, in my view, this is not a’ case 
where I shall grant' ad interim interest. 
However, I s grant interest on decree. 
I .do not think I shall discuss the large 
number of authorities on the same point 
which was pressed by Mr. Ghose as it. is 
not necessary. In the premises, there will 
be a decree for Rs.: 40,871/-, interest on 
decree at the rate of 6% per annum and 
costs. i 


81. There will be no order as to 
payment of reserved costs. e operation 
of the decree be stayed for four weeks. 

: Order accordingly. 


—— Ñ 
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AIR 1972 CALCUTTA 480 (V 59 C 90) 
SANKAR PRASAD MITRA AND SALIL 
KUMAR DATTA, JJ. 

M/s. Kokarmal Gurudayal, Petitioner 
v. Sagarmal Bengani, Opposite Party. 

Civil Revn. Case No. 4025 of 1970, 
D/- 23-2-1972. 

(A) W. B. Premises Tenancy Act (12 
of 1956), (As Amended by Act 4 of LBS), 
S. 17-B (1) — ‘Time limit within whi 
tenant has to apply for reliefs under Sec- 
tion 17-B (1) — Commencement of — (X: 
Ref:— Maxims). - : 

Held that the commencement of Presi- 
dent’s Act 4 of 1968 is. Au 26, 1967 
as mentioned in Sec. 1 (2) thereof and an 
application under Section 17-B (1) could 
be made within a period of sixty days only 
from the August 26, 1967. No other da 
has .any relevance to the applicability of 
this section. The maxim “lex non cogit ad 
impossibilia” does not apply to S. 17-B (1). 

: : ara 48) 

The history of this legislation leads 
to the inevitable conclusion that the legis- 
lative authorities were consciously re-enact- 
ing the relevant provisions of 1967 Ordin- 


‘ance in the subsecent Acts and Ordinan- 


ces just to keep e the rights that were 
given to-a tenant under the 1967 Ordin- 
ance. . RS po (Para 43) 
The substitution of some date other 
than the date suggested in Section 1 (2) is 
not permissible. -The p se of the Act 
is to give relief against forfeiture to ten- 
ants with retrospective effect and it is that 
purpose which runs through all the other 
sections of the statute. (Para 26) 
The doctrine of “generalia specialibus 
non derogant” cannot be applied to the 
statute in question. AIR 1969 Cal 67 and 
(1969) 73 Cal WN 786, Overruled... Case 
Law discussed, ' ot (Para 26) 
(B) W. B. Premises Tenancy Act (XII 
of 1956), Ss. 39, 17-B — Application under 
S. 17-B — “Within a period of 60 days” in 
S. 17-B (1) — ' Reference is to period of 
limitation — S. 5, Limitation Act, applies 
by virtue of S. 89 of Tenancy Act — (X- 
Ref:— Limitation Act (1968), Ss. 5 and 
29 (2)). . 
Section 17-B (1) prescribes a period 
of sixty days from the 26th Au 1967, 
after which an application under the sec- 
tion cannot be maintained. A provision of 
this nature cannot but be a period of limi- 
tation. ' (Para 54) 
Section 39 of the Tenancy Act has 
expressly made all the provisions of the 
Limitation Act, 1908 applicable to the Ten- 
ancy Act subject to periods of limitation 
mentioned in the Tenancy Act itself. This 
clear invocation to all the provisions of the 
Limitation Act of 1908, attracts the provi- 
sions of Section'5 of that Act to the appro- 
priate provisions of the Tenancy Act in- 
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cluding Taea T 17-B (1). 
the legislatur has always 
5 d be availed of in suitable cases. 
Observations to the contrary in’ A.F.O.D. 


The intention of 


No. 689 of 1963, D/- 19-3-1969 (Gal) held ` 


obiter, Suit No. 829 of 1966, D/- 138- 
1969 (Cal) and AIR 1971 Cal 313, Dis- 
“gent from. Case Law Ref. -` (Para 62) 


(C) Limitation Act- (1963), S, 5 — 
Sufficient cause — Ignorance of law aris- 
ing from not taking any l advice on 
petitioners rights under S. 17-B, W. B. 
Premises Tenancy Act (1956), held not 
sufficient cause within S. 5, Limitation Act. 
(Para 74) 

‘Inaction of this nature cannot be con- 
doned by a Court of Law by exercising its 
powers under S. 5 of the itation Act. 


(Para 38) 

There may be extenuating circumstan- 

ces justifying the a tee SE Section 5 
of the Limitation ct when a party jis 
ignorant of his rights, but such circumstan- 
ces are, indeed, rare. For instance, in the 
instant case if the petitioner had stated 
that it was under the impression that there 
was no period of limitation for an applica- 
tion aa fe Section J7-B (1) owing to the 
impossibility of applying the relevant pro- 
visions, the petitioners case under Section 


5 might have deserved considera- 
fone Case Law ref. (Para 78) 
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J.r— 


SANKAR PRASAD MITRA, 
This -Rule is directed against- an order 


the Sixth Subordinate ag e, Ali 
ing Order No. 56 of Oth be 
of 1964 (Sagar- 


1970, in Title Suit No. 
mal Bengani v, M/s. Poka nal Gurudayal) 
rejecting the defendant’s application under 
Section 17-B (1) of the West Ben Pre- 
mises Tenancy Act, 1956 and another ap- 


‘plication under Section 5 of the Limitation 


Act. The facts briefly are as follows: ` 


On- pnay 21, 1964, Sagarmal Ben- 
Title Sui 3 of 1964 before 

e „Subordinate: Judge, ‘coe Court, Ali- 
pore against Messrs. Pokarmal Gurdayal 
or ejectment of the defendant from a go- 
down at premises No. P-3, Brojo deve! Saha 
Road, Cossipore, on the ‘ground of default 
in payment of- rent since April, 1963. On 
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the 27th March, 1965, the Court passed 
an order under Section 17 (8) of the West 
Bengal Premises Tenancy Act, 1956, strik- 
ing out the tenant’s defence against’ deli- 
very possession. On May 5, 1965, the 
tenant applied for relief a forfeiture 
under Section 114 of the Transfer of Pro- 
perty Act. On May 20, 1965, the appli- 
cation for relief against forfeiture was re- 
fected. On June 26, 1965, the suit was 
dismissed; -but the landlord preferred an 
appeal to which we' would revert a little 


2, On the August E 1965, West 

© Bengal Ordinance No. VI.of. 1985 was pro- 

mulgated. Section 17-A (1) of this Ordin- 
ance was as follows:— . 

“Where any decree or order for the 
recovery of possession of any premises has 
been made in a suit or proceeding in 
-which the defence against delves of pos- 
- session was struck out by an order under 
sub-section (8) of Section 17, but the pos- 
session of such: premises has: not been re- 
covered from the tenant by the execution 
of such decree, or order, the tenant ma 
make an application to the Court whic 
made such decree or order within a period 
of sixty days: from the.commencement of 
the West- Bengal. Premises Tenancy (Am- 
endment) Ordinance, : 1965, for ‘setting 
aside such decree or order. 


3. - This Ordinance was promulgat- 
ed by the Governor of West Bengal on 
Aogun 21, 1965 and; was published in the 

cutta Gazette Extraordinary on the Au- 
gust 24, 1965. The provisions of this Ordi- 
nance were also enacted by- the West 
Bengal Legislature by the Act 29 of 1965. 
Section 17-A of that. Act ran thus:— 

“17-A. Power of Court to set aside 
decree or order.for ejectment in certain 
cases. 
(1) Where any decree or order for the 
recovery of possession of any premises has 
been made in a suit or in which 
the defence against delivery of possession 
was struck out: by an order under sub- 
section (8) of Section 17, but the posses- 
sion of such premises’ has not been recover- 
ed from the tenant. by the execution of 
such decree or order, the tenant may make 
an application to the Court which made 
such decree. or order within a period of 
sixty days from the commencement of the 
West Ben Premisés Tenancy (Amend- 

ment) inance, 1965, for setting aside 
_such decree or order!....... a 

4. `. We are not directly concerned 
in this Rule either with the Ordinance. of 
1965 or with the Act of 1965; but we 
have quoted the above provisions merely 
to show that the legislature has consistent- 
ly used the same form of expression in all 
the subsequent enactments we shall 
to later. } 

: oN The landlord, in ogee zat 
case, ` erred an ge against the 4 
missal of the suit. ‘The appeal was mark- 
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ed as Title Appeal No. 1091 of 1965. This 
Title Appeal was disposed of on November 


17, 1965. The Additional District Judge, 
Seventh Court, Alipore, reversed the judg- 
ment of the Trial Court and passed an 


ejectment decree in favour of the landlord. 
In 1966, the tenant filed a second appeal 
Betag Second Appeal No. 1053 of 1966 in 


Court against the judgment and de- ʻ 


cree of the Appellate Court. On April 20, 
1966, a- Division Bench of this Court in 
Civil Rule No. 529 (8) of 1966- directed 
the tenant to deposit Rs. 11,400.00 on or 
before the Ist May, 1966, or to continue to 
deposit Rs. 450.00 every month. Accord- 
ing to the tenant, this order has up till now 
been complied with, 


6. On August 26, 1967, the Gov- 
ernor of West Bengal promulgated West 
Bengal Ordinance of 1967. By tbis 


inserted into the. West Bengal Premises 
Tenancy Act, 1956. In this application 
we are concerned with Section 17-C, the 
relevant portions whereof are as follows:— 


“Section 17-C . (1). Power of Court to 
set aside decree in cases where defence 
against delivery. of possession struck out. 

ere a decree for the recovery of posses- 
sion of any premises was passed before the 
commencement of the West Bengal. Pre- 


mises Tenancy (Amendment) Ordinance, 
1967, in a suit in which the defence 
against deliv of possession was struck 


out by an o under sub-section » of 
Section 17, but the possession of such pre- 
mises not been recovered from the ten- 
ant by the execution of such decree, the 
tenant may, within a period of sixty days 

m the commencement -of the West Ben- 
gal Premises Tenancy (Amendment) Ordin- 
ance, 1967, make an application to the 
Court which passed such decree to set 
aside such decree.” : 


7. This Ordinance was published 
in i issue of the Calcutta 
Gazette on August 26, 1967 which was, 
therefore, _ the te of its commencement. 


d a session. Naturally, 
. VI of 1967, was to. cease on 
anuary 9, 1968. That is why, on the 
th January 1968, the West Bengal Pre 
mises Tenancy (Amendment) . Second Or- 
dinance, 1968 (West Bengal 
TI of 1968) was promulgated as the ‘Legis- 
lature was not in session. It is interesting 
to observe the language of the relevant por- 
tions of Section [7-C of this * Ordinance. 
These are as follows:— ; 


“17-G (1). Where.a decree for the re- 
covery -of possession of any premises was 
ed before the ‘commencement of the 

est Bengal Premises Tenan (Amend- 
ment) Ordinance, 1967, est Bengal 
Ordinance VI of 1967), in a suit in which 
the defence against delivery of possession 


was struck out by an order under sub-sec- 


Ordinance No. 


_s 


-Ordinance Sections .17-B and 17-C- were - 


1072 


cree to ge aside a decree.” 

8. intend to emphasize that in 
this Odin of 1968 hs same ri it 
which was given to the tenant by the 
Ordinance of 1967 was being repeated. 
The Legislature was fully conscious of the 
fact that the period of oE ey days from the 


commencement of ce of 1967 


had expired long before the promulgation - 


of the Ordinance of 1968 but had not 

eiguent it fit to make any changes in the 
ppropriate provi ons of "Section 17-C of 
the 1068 Ordinance. 


9. On March 26, 1968, the West 
Bengal Premises Tenancy (Amendment) 
Act, 1968 was enacted. We quote below 


the relevant provisions of Section 17-B 
this Act: 


“17-B. (1) Power of Court to set aside 


decree in cases where defence against deli- 
very of possession struck out. Where a 
decree for the- recovery _ of possession of 
any premises was passed before the com- 


mencement of the West Ben Premises 
Tenancy (Amendment) Act, 19 in. a suit 
in which mee defence against delivery of 
possession out by an order 


under sabeeectian (8) of Section 17, but 
the possession’ ‘of such premises not 
been recovered from the tenant by the 
execution of such. decree, 
within a period of sixty days of such com- 
mencement, make an stg a eae to the 
Court which passed decree to set 
aside such decree.” 

10. In Section 1 (2) of this Act it 

s omoten rovided that the Act Shall 

eem to 


ave come into force on the 
Beat day of August, 1967". This was the 
date of commencement of inance No. 
VI of 1967. 


Il. It 


g 
aident, Section - 6 of the POE ar 
Act of 1968 runs thus:— 
“6 O, The West Ben Premises 
Tenancy Aenima Seco Ordinances 
1968 is hereby repealed. 
(2) Notwithstanding such repeal, any- 
thing done or. E peim. i a (includin 
order made -commen 


obl tion or ability in eatin or deem 


ave been done or taken, under the . 
principal Act as amended by the said 
ance shall continue to be in force 


and, shall be deemed to have been done, 
taken, 


e, commenced or incurred, as 
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5 similar 
ee in Section 7. of the Second Ordinance of 


_ possession 


‘sticking to- the T 
Ordinan 


the` tenant may, - 
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the case may he, yee the principal Act 
as amended by this 

12. There were provisions 
1968 with respect to. Ordinance No, VI 
of 1967. The Amendment Act of 1968 
was a President’s Act. It was Presidents 
Act No. 4 of 1988. That is why, after 
the termination of President's Rule the 
West Bengal Legislature under the provi- 
sions of Bi Se 357 (2) of the Constitu- 
tion had to pass the West Heni al Premises 
Tenancy (Amendment) Act, 1969 which 
the President assented to on the 31st Octo- 
ber, 1969. Section 17-B (1) of this’ Act 
reads thus: 

` “17-B (1). toya of Court to set aside 

in cases where defence against deli- 

very of possession struck out: Where a 
decree for the recovery of possession of 
any premises was passed before the com- 
mencement of the West Bengal Premises 
Tenancy (Amendment) Act, 1968, in a suit 
in which the defence against delivery of 
- was struck out by an Order 
under sub-section (8) of Section 17, but 
the possession of such premises has not 
been recovered from the tenant by the 
execution of such decree; the tenant may, 
within a period of sixty days of such com- 
mencement, make an application to the 
Court ‘which passed such „decree to set 
aside such decree.-........ 

13. Once a the "Legislature is 
commencement of 
oth A ce No ee of Ter namely, the 

u ao to the pro- 
visions oF tale 857 itself there iş 
no _ provision, in the "1008 Act for “Repeal 
and Saving.” ; 

14. These are the statutory provi- 
sions we have to consider and construe. in 
the present Rule. Coming back to the 
facts of the case it is ‘on the 23h Fera 
13 of the petition that on the 25 bru- 

appeal 


ary, 1969, the pentonars second. 
anpoud in the list for hearin 
P. N. Mookerjee and S. K. Chakraborty, JJ. 


; ae ‘was adjourned till the reopening of 


the cout alat the ney i pron, 
paragrap. e tion 
it i cont ‘that ihe. petitioner horat 
engaged Mr. Arun Kumar Dutt (Senior). as 
the petitioner’s senior advocate in the 
second appeal.. On the 9th April, 1989, a 
conference was held with the said senior 
advocate. At this conference the peti- 
tioner’s peace Gurdayal Berlia was- pre- 
sent, Mr. K. Dutt was of opinion that 
it was a for ihe petitioner to file 
in the trial Court an lication . under 


Section 17-B n of the S est Ben Pre- 
mises Tenancy (Amendment) Act, 1968 for 
setting aside the order of March 27, 1965, 


by which the petitioners defence against 
recovery of possession was directed to be 
struck ou: and for other necessary reliefs. 
Mr. A. K. Dutt, says the petitioner, was 
also of the view that the petitioner ought 
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in the special facts and circumstances 
of i case, make an application to the 
trial Court for the aforesaid relief includ- 
ing a prayer for condonation of delay. 
16. Two days thereafter on April 
11, 1969, the petitioner made an applica- 
tion to the trial: Court under Section 17-B 
(1) of the said Act and also an application 
under Section 5 of the Limitation Act. On 
May 7 7, 1969 the second appeal was dis- 
missed. On November 10, 1970, Te trial 


Court Po the application under Sec- | 


tion 17- 
December 21, 
issued. 

17, The first question to be decid- 
ed in this Rule is the! time within which 
a tenant had to apply. for reliefs under 
Section 17-B (1). According to Mr. Bhabra, 
learned counsel for the petitioner, there is 
no time limit at all for makin appli- 
cation provided that it is e before f 
tenant is evicted by execution pro 

counsel says that the period Hi 
E days from the date of commencement 
f the Amendment Act, 1968, that is, Au- 
Bat 26, 1967, within, which an applica- 
fen had ‘to be made image oe Ale 
was a provision impossible o ein, 
carried into effect and the ‘Court _ shoul 
mo mater juriadiotions “te Cout 
not a matter of j iction, 8 
submits Mr. Bhabra, can giv e relief under 
Section 17-B. (1 ae ny the other conditions 
prescri e section are satisfied. -. 

18. -Our attention has been drawn 
to two decisions of this Court on Section 
17-B. In both the decisions: it has been 
held that for certain’ purposes the date of 
commencement of ndent’s Act No. 4 of 
1968 is not the 26th 
vided ` in 
the 26th March, 1968,: when the Presid 
pave his assent to tho Act. The 
earned Judges who delivered these’ 
pienen reached the same conclusion; 

ut their Lordships’ reasonings were not 
` the same. Both Bhabra for the peti- 
tioner and Mr. Ginwalla appearing for 
grt ponty before us, have submitted to 
that, these two decisions cannot be 
coos led ies correct. Mr. Bhabra’s_conten- 
tion is that. there is no! time limit for mak- 
ing an application under Section 17-B (1). 
Mr. Ginwalla’s conn on is that the -tme 
limit is sixty days from the date of com- 
mencement which is, a prescribed in sub- 
section (2) of Section ‘1 of the President's 
Act 4 of 1968, the 26th August, 1967. 

19.. The first decision of this Court 
we Rave: been referred to, is the decision 
of Bijayesh. Mukherji, J. ‘in Benu Roy v. 
Manindra Nath Chatterjee, 73 Cal 10. 
The learned Judge has princi relied 
on a passage in Acixewell on the 
tation of Statutes’ 10th Edition, 
. 409. In this: passage it is stated: “...... 
where a particular day is named = its 
commencement (that is the commence 


(1) and’ under Section 5. On 
1970, the present rule was 


- two 
two 
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not passed till th 


ident 


ALR 


hi 
alho, (1834) 4 Nev and. 
ewspaper Libel Act, 1881 
(e. 60 i printers. to make certain 
returns before July 81, 1881, yet it was 

e, following August 27.” 
20. Mr. Bhabra showed to us thal 
this passage had been omitted in the 12th 
Edition of Maxwell's book. The reason for 


cannot sustain 
(1554) 4 Nev ad M 93. 

cided that as the ERR of Section 30 
of the Gwil Procedure A 1833 was. 
“prospective only” it could not apply W 


y g place ro 
the Ret was. passed. The Court also 
a comparison een. the language of 


Section 80 and that of Section SL Shih 
was sufficiently comprehensive to include 
all actions brought by executors and ad- 
coer whether before or after the 


passing of the Act: vide Craies on “Sta- 
tute faw”, 7th Edition, page 385, foot- 
note f : 


2l. Tt is clear therefore, phat His 
judgment of Bijayesh Murar, J. 
nounced p y on the above oh = 
the -10th P Edition of Maxwell’s “tnterpre 
tion of Statutes” cannot be upheld by ar 
asa Mukherji, Js attention, it ap- 

was not ifically wo to 
ey that the date of commencement of the 


hee that date. īn other beta 
significance of the word ‘such’ before the 
word ‘commencement’ and before the 
‘decree’ in- Section. 17-B W ve wees a 
phasized before Murbei gt ae 

able decrees were decrees ie Magu 
commencement of the a oi is, the 
pu t n ate And the application had 


ona e TART and the August 
The result of the 


B 2 Mukh J. parm a 
jjayes i, appears 
the date of Sita ad ae for the pen 
is the August -26, aes ooo its date 
commencement lication under 
Section 17-B (1). is el arch 26, 1988. 
Such a construction, if ae may uy so with 
great . t, causes violence to the 
ei ia „Section 17-B (1). Tt 
ch commencement” 
Then again, in the English 
Case of (1834) 4 Nev and M 898, Section 
44 `of the Act enacted that “this Statute 
shall commence and take effect on the first 
day of June 1883”. In ‘other words, . the 
date of commencement of this Statute “was 


causes 


prospective. In our case the date of com- 
mencement is retro e. For all these 
reasons, we are unable to follow the jndg- 


ment of Bijayesh Mukherji, J 








‘ova © 
23. The next udgment is the judg- 
G He Md. Yusof v. 


F of Tae ie the March 26, 1968. His 

rdship given reasons in para- 

graphs 6 and 8 of the judgment, These 
in 


pos enls have been summarised the 
note as follows:— 
“Whenever in the same Statute: there 


is a particular enactment, such as that in 
West Bengal ises Tenancy 
Act 4 of 


1968, published and made known to the 


blic, for the first time, on March 26, 
968, and introducing in the parent Act 
Section 17-A, the which is 


prescribing that the aforesaid (Amendment 
Act shall be deemed to have come into 


force on August 26, 1967, and the general ` 


enactment, taken in its most comprehen- 
sive sense, would overrule the special 
enactment, the particular enactment must 
be operative, and the general enactment 
must be taken to affect only’ the other 
parts of the Statute to which it may pro- 
perly apply. So consider the commen- 
cement of the 1968 (Amendment) Act for 
the purpose of Section 17-A must be taken 
to be March 26, 1968, when the said Act 
was published, the aforesaid section bein 
thus saved from being entirely nugatory. 

Alak Gupta, J. therefore, bas applied 
the doctrine of generalia specialibus non 
derogant to the relevant provisions of the 
West Bengal Premises Tenancy (Amend- 
ment) Act, 1968 and has held, inter alia, 
that an application under Section 17-A 
may be made within a period of thirty 
days of the 26th March, 1968. 


24. The doctrine of generalia spe- 
cialibus non derogant has been fully 
plained in the case of the Commr. of_ In- 

i Shahzada N 


v. 
Sons, AIR 1966 SC 1342 at p 1347. The 
Supreme Court says that the maxim means 
that when there is a conflict between a 
eneral and a ial provision, the latter 

prevail. e Supreme Court quotes 
in this connection Craies on Statute Laws, 
5th Edition, at page 205. The passage 
runs thus:— 


“The Rule is, that whenever there is 
a particular enactment and a general enact- 
ment in the same statute, and the latter, 
taken in its most comprehensive sense, 
would overrule the former, the i 
enactment must be operative, and the 
general enactment must be en to affect 
only the other parts of the statute to which 


it may properly apply. 
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25. The Supreme Court points out 
that this Rule of construction is not of uni- 
versal application. It is subject to the 
condition that there is- nothing in the gene- 
ral provision, express or implied, indicat- 
ing an intention to the contrary 
we 


clear, 
scope is sought to be curtailed by cons- 
truction, the approach suggested by Lord 
Coke in re: Heydon’s case, (1584) 8 Co. 
Rep 7a, yields better results. The Supreme 
Court has said: ~ 


“To arrive at the real meaning, it is 
always necessary to get an exact concep- 
tion of the aim, scope and object of the 
whole Act: to consider, according to Lord 
Coke: (1) what was the law before the 
Act was passed; (2) what was the mischief 
or defect for which the law had not pro- 
vided; (8) what remedy Parliament has 
appointed; and (4) the reason for the re- 
medy. 


26. We are of the view that this 
doctrine of generalia specialibus non dero- 
t cannot applied to the statute we 
ve been called upon to construe. There 
is no general provision and special provi- 
sion on the same subject In Section 1 
@) it is apparent that the legislature want- 
to make the statute retrospective. There- 
fore, the word ‘commencement’ used in the 
sections that follow Section 1 (2) of Presi- 
dent’s Act 4 of 1968 must have the mean- 


sugg 

permisible The purpose of 
t is to give relief against forfeiture to 

tenants with retrospective effect and it is 

that purpose which runs through all the 

other. sections of the statute. 


27. Let us, in this connection, re- 
fer to a few cases. In Sree Bank Ltd. v. 


et Dutt Te Ge ae pe ee 
, at e aragraph 38) Raghu- 
bar Day: . observes:— 


“It is not necessary for the retrospec- 
tive operation of the provision of an Act 
that it must be stated that its provisions 
would be deemed to’ have always existed. 
That is one mode and may be an effec- 
tive mode of providing that the provisions 
would have retrospective effect. Retros- 
pective effect of an ` enactment can also be 
gathered from its language and the object 
and intent of the legi in enacting it.” 
AIR 151 Al ony pee Sey 

at 2), 
it is stated: i ai 


“Reliance was placed on certain pro- 
isions of the United Provinces (Tempo- 
ziy) Control of Rent & Eviction Act.... 
and it was ed that the decree was no 


longer executable, This Act received the 
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assent of the 
1947 and was 
Gazette....on l 
Section 1, however,: 
must .be deemed to have come into force 
on 1-10-1946. . The result, therefore, is 
that though ‘the Act twas passed in the 
ear 1947 it was given retrospective effect 
m 1-10-1946. The ‘compromise decree 
being dated 8-11-1946, it must be deemed 
to have been passed after the Act came 
into force.” 


. 29. This judgment was followed in 
Radhey Lal v. Lareti, AIR 1954 All 150 


on 28-2- 
ublished in the U, P. 
1947. Sub-section (8) of 
ides that the Act 


at p 151 om 9). Both the judgments of. 
Allahabad High Court! were on statutes 





- 30. Then again, Ae M. R. ta 
Quilter v. Mapleson, (1882) 9 QBD 672 
- at p 674, has observed: . 

__“The question whether an Act of 
Parliament is retrospective in its operation 
must be determin by the provisions of 
the Act itself, bearing in mind at a 
statute is not to be construed retrospective- 
ly, unless it is clear ‘that such was the 
intention of the legislature...... woe 


ee We have cited the aoea 
in the foregoing aphs to indicate the 
various e r which a statute 
is given retrospective ; operation. In our 
case the express provision in Section 1 B 
of President’s Act 4 of 1968 is that the 
statute is retrospective, In other words, 
it explicitly intends to give relief to a ten- 
ant retrospectively. In these premises, we 


‘find it difficult -to follow the judgment of 
Alak Gupta, J., ia (1969) 73 Cal 738: 
32, As we have said counsel for 


both the parties before us are agreed that 
they cannot rely either on the judgment 
of Bijayesh Mukherji, | J. or on 
ment of Alak Gupta, J, to support the ss 
position that Presidents Act 4 of 1968 
noe into operation on the 26th March, 
1968. : 


33. In view of this admitted posi- 
tion Mr. Bbabra - for'the petitioner has 
argued that if the Act did not come into 
operation on the 26th March, 1968, then 
the provisions of Section 17-B þecame im- 
possible of being given effect to. In these 
circumstances, the only conclusion is, ac- 
cording to, Mr. Bhabra, that for an. appli- 
cation under Section 17-B there is no 
period of _ limitation at all. 
relies on maxims of fe ; 
tendit aliquid impossibilia i 
not anything impossible) and (b) Lex non 
cogit ad _ impossibilia ‘(the law does not 
compel the impossible), These maxims 
have been explamed in Black on “Interpre- 
tation of Laws”, 2nd Edition at pages 119 
to 120. A statute is ae wa Pea 
stood as requiring an. impossibility,, su 
a result can be avoided by any fair and 
reasonable construction. e law itself 
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.this class belongs also what is called 


e judg-- 


ALR 
and the administration of it, must yield to 
that to which everything must bend — to | 
necessity. The law, in its most positive 
and peremptory injunctions, is understood 
to disclaim as it does in its general apho- 
risms, all intention of compelling them to 
impossibilities; and e inistration of 
law must adopt that general exception in 
the consideration of Ki particular cases. 
The law is not so unreasonable as to re- 
quire the performance of impossibilities as 
a condition to the assertion of acknowledg- 
ed rights...... ‘Impossibility’ is defined 
law as that which, in the constitution and 
course of nature or of the law, no man 
can do or perform. An Act is said to be 
‘physically’ impossible when it is contrary 
to the course of nature; and such an im- 
possibility may be either absolute, when it 
is impossible’ in any and every case, as 
involving a reversal of the order of nature, 
or it may ive, when it arises from 
the circumstances of the particular case, . 
as for example, for A to make a payment 
to B, the latter being dead. This is some- 
times called ‘impossibility in fact’. To 
‘prac- 
tical’ impossibility, where the Act can in- 
deed be done, but only at an excessive or 
unreasonable expenditure of time, labour, 
or money. Again, an Act is said to be 
‘legally impossible, when a recognised law 
or rule of law makes it impossible, as for 
a minor to make a valid will; and - thi 
class of Acts must not be confounded with 
those which are possible, but forbidden by 

w, as to commit a crime. Lastly, an 
Act is sometimes said to be ‘logically’ im- 
possible when it is contrary to the nature 
of the transaction or involves a contradic- 
tion of terms; for instance, when A gifts 
property to B expressly for the Jatter’s own 

efit, but on condition that he shall 

transfer it to C. 


34. ‘Counsel for the petitioner has 


provision therein that the appieno under . 
the section has to be made within sixty 
days of the August 26, 1967, (when the 
Act itself was assented to on the March 26 
1968) should be construed to be a logical 
impossibility. i i 

. 35. Learned counsel also relied on 
Allen in ‘Law in the Making, .7th Edition, 
at page 462, . where the same principles 
have been briefly. discussed. en says: 
“A Stautory rule may be ‘perfectly reason- 
able and practicable in its general applica- 
tion, but in a particular instance, owing to 
inevitable circumstances, it may be im- 
possible for an individual to comply with. 
it. The maxim Lex non cogit ad ae 
bilia then applies. A Statute ill not 
be construed as imposing on an individual 
a duty which it was not reasonably 

for him to perform.” 
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36. Mr. Bhabra also relied on the 
observation of Lord Denman, C. J. in 
Green v. Wood, (1845) 115- ER at 


page 458, which reads: ; 

“We are bound to give to the words 
of the legislature all possible meaning 
which is consistent with the clear langu- 
age used. But, if we find language used 
whien is incapable of a meaning, we can- 
not supply one........ d 

- 87. Our attention was also drawn 
to Maxwell’s ‘Interpretation. of Statutes’, 
12th Edition, at page 326, which says: 
“Enactments which impose duties upon 
conditions are, when these are not consttu- 
ed as conditions precedent to the exercise 
of a jurisdiction, subject to the maxim that 
Lex non cogit ad impossibilia. They are 
understood as dispensing with the perform- 
ance of what is prescribed when perform- 
ance of it is impossible.” 

38. The case of Harding v. Price, 
eee 1 KB 695, was ` then cited. The 
acts were that a trailer attached to a 
lorry collided with and damaged a sta- 
tionary car while passing it. -It was found 
as a fact that the driver of ‘the lorry be- 
cause of the noise the trailer was making 
did not know of the accident. He there- 
fore did not stop or ort the accident 
to the police as required Ly) Section 22 of 
the Road Traffic Act, 1980. The Court 
has held that if a statute contained an 
absolute prohibition against the doing’ of 
an act, as a general rule mens rea was 
not a constituent of the offence: but there 
was for this purpose a difference between a 
statutory provision prohibiting an act an 
one imposing a duty to do something on 
the happening of an event. The driver 
could not report something of which he 
had no knowledge, and therefore he was 
not guilty of the offence. 


39. The next case which Mr. Bha- 
bra cited was the case of the Queen v. 
The Justices of Leicestershire, (1850) 117 
ER 391. After an order in bastardy had 
been made, the putative father, intending 
to appeal, entered into a recognizance, 
ing to stat. 8 & 9 Vict. c 10, S 3, 
and, on the same day, sent notice of his 
having done so by post to the woman, 
When the appeal came'on to be tried, it 
was proved that the woman had died be- 
fore the notice to her- was posted; and the 
Sessions being of opinion that a condition 
imposed by stat. 8 & 9 Vivt. c 10, s 3, 
as prelimin to an appeal had not been 
complied with, refused to hear the appeal. 
It was held, on demurrer to the return 
to a mandamus to enter continuance and 
hear the appeal, that performance of the 
condition imposed by law having by the 
act of God become impossible, its perform- 


case 
We have al- 


40. In the instant 
authorities are not apposite, 


-were subjected to severe 


served: 


ed; and a peremptory man-. 
ed, a 


these’ 


Pokarmal v. Sagarmal (S. P. Mitra J} [Prs. 86-48] Cal. 487 


ready indicated that the history of the 
legislation, we are dealing with, does not 
suggest t the legislature was prescrib- 


ing an Tip eibiiy, In fact, the legisla- 
ture never intend to confer any right 
other than the right given by Ordinance 
No. VI of 1967. By this Ordinance the 
legislature introduced various sections into 
the P reg Act including Section 17-G 
which has now become Section 17-B. The 
legislatures intention was to produce a 
situation in which the West Bengal Ten- 
ancy Act would -contain these new provi- 
son as if the 1967.Ordinance was an 


4l. A Special Bench of this Court 

in Tarak Chan v. Ratanlal Ghosal, 61 
Cal WN 263 = (AIR 1957 Cal 257 (SB)), 
has elaborately discussed what happens 
when a temporary Act is repealed. It was 
laid down t the general rule was that 
unless it contained some special provisions 
to the contrary, a temporary Act ceased to 
have any further effect after it had ex- 
pired, The Special Bench said that no pro- 
ceedings could be taken under it any 
longer. And proceedings already taken 
and pending o terminated automatically 
as soon as the temporary Act Sued, The 
e West 


‘Special Bench was considering 


Pongal Premises Rent Control Act, 1950 
which was limited in duration up to the 
81st, March, 1956. Before the judgment 
was -delivered the West Bengal Legislature 
introduced new provisions for “Repeal and 
Savings” by the West Bengal Premises 
Tenancy (Amendment) Act, 1956. The 
expressions used in the new provisions 

criticism and 
Chakravartti, C. J. at Page 292, after com 
ing to the conclusion that the new provi- 
sions had saved pending proceedings, ob- 


“I am sensible that the construction 
I am adopting does not lie on the surface 
of the section and indeed involves some 
strain on its language. But the langua 
is not wholly incapable of bearing the 
construction.......... 

42, It seems to us that this is the 
reason why the provisions, inter alia, of 
Section 17-B in the same form as they 
were in the West Bengal Ordinance No. VI 
of 1967 have been introduced again and 
i in the enactments that followed in 
addition to the saving provisions we have 
referred to. The legislative 
were anxious that the right given to a ten- 
ant under Ordinance No, of 1967. and 
the ings commenced thereunder 
should not die with the expiry of the 
Ordinance. - they never intended to 
give to the tenant a higher or a larger 
or greater right, f i 

48 The date of commencement of 


authorities 


the West Bengal Ordinance No. VI of 1967 
‘is the 26th August, 1967. The applica- 


tion under Section-17-C (which became]: 
Section 17-B in the later Statutes) had to 
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be made within a period of 60 days oom 
Ordinance 


the commencement of 

November 29, 1967, the West Bengal ten 
lature had a session; but the Ordinance of 
1967 was not one into an Act. On 
-ordines of 1967 










known as 


` ithe Ben Premises Tenancy 
(Amendment) Act, 1968, Section 17-B of 
Act is a repetition of the pronon 


of Ordinance VI of 
1967. Moreover, sub-section (2) of Sec. 1 
of this Act makes it abundantly clear that 
the Act “shall be dėemed to have come 
into force on the 26th Pag of August, 1967” 
hich is the date of commencement of 
Ordinance No. VI of 1967. . Lastly, we 
Ihave the West Bengal Premises Tenancy 

1969 which is an Act 
rovisions of President’s 
ut the 1969 Act also 


to re-enact the 


to the Dait conclusion that the legis- 
lative authorities were consciously re-enact- 


967 Ordi- 


a olabi 
o agree that the maxim Tox non 
cogit ad impossibilia” applies to S. 17-B (1). 


The next; question that arises 
for our consideration is whether the refer- 
ence to sixty days in Section 17-B (1) is 
a period of limitation. If it is a period 
.of limitation, then the provisions in Sec- 
tion 5 of the Limitation Act or prou 
analogous thereto may be invoked to save 
an application made beyond that period. 
Mr. Ginwalla for the oone party con- 
tends that this is not p of limita- 
tion. His point is that itation mady 
bars the remedy and a the right. 
tion 17-B, according to him, does not ee 
fer an unlimited right which is barred 
limitation. The only right, says learned 
counsel,. which Section 17-B confers, is a 
limited right exercisable within a certain 
period. In Section 17-B (1) Mr. Ginwala 


Pokarmal v. Sagarmal (S. P. Mitra $) 


: a right.’ 
walla, 


ALR. 
oints out, the expression “within a period 
Hi days from such commencement”, 
is sandwiched between the words “may 
and “make”. In all the Acts and Ordin- 


ances to which our attention has been 
drawn in this Rule the same juxtaposition 
of words, occurs. 

45. Mr. Ginwalla drew our atten- 
tion to the differences between the lan 
age used in Section 17-A and Section 17-B 
on the one hand and Section 17 (2B) on 
the other. The language in Sections 17-A 
and 17-B are almost the same. But Sec- 
tion 17 (2B I with the words “no 

application extension of time for the 
deposit o ent of any anuet ig os 
clause sub-section cs hall be 
el wiles it is ma before the 
pa pts of the time specified therefor in 

section (1) or sub-section (2),. a 

According to Mr. Ginwalla this expression 
prescribes a period of limitation; but when 
a` period is sandwiched between, an auxi- 


The adverbial clause “within a period of 
sixty days of such commencement” only 
limits the action of the verb. From this 
3 of view Section 17-B (1) merely an 
ers a limited right ee soon the De aod 

asses away, says inwalla, the 

ppears or is exhausted. 

46 Now, Section 89 of the West 
Bengal Premises Tenancy Act, 1956, is as 
ollows:— 


“Subject to the provisions in this Act 
relating to limitation, all the provisions of 
ne Je z Sere A 1908, ie 
apply suits, a TOCO 
under this Act” Pe i gi 

47. One of the sections of the In- 
dian Peon. Act, 1908 is Section 5 


“Any appeal . pe lication for a re- 
view of judgment or leave to appeal 
or any other application to which this sec- 
tion may be made applicable > by or under 
any enactment for the time in force 
may be admitted after the being of limi- 
tation prescribed therefor, When the appel- 
lant or applicant satisfies the Court that 
he had cient cause for not preferring 
ae Beare or making the application with- 

period. 


“Explanation— The fact that ee ap- 


pellant or applicant was ed 

order, practice or judgment of the High 
Court in as g or computing the 
prescribed period of limitation ma be 
sufficient cause within the meaning oF this 
section.” = 


48. Mr. Ginwalla’s be- 
fore us is that Section 17-B (1) ce not 
peak any period of limitation; it mere- 
7 gives a right which subsists for a limit- 

peri ich may be aptly called a 

Assuming, says Mr. Gin- 
this is a period of limitation. Seso- 
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tion 5 of the Limitation Act has no appli- 
cation to it because the Tenancy Act itself 


prescribes the iod for the making of an 
application under Section 17-B. Gin- 
walla daen. our attention to Section 29 


has 
(2) of the Limitation Act, 1963 which says 
inter alia, that when any special or local 
Jaw prescribes a period of limitation differ- 
ent from the Pes prescribed in the 
Limitation Act provisions of Sections 4 
to 24 shall apply in so far as, and to the 
Se ad ee ed oe 
expressly exclu y s or lo 
law. Mr. Ginwala submitted that if the 
intention of the framers of the Tenancy 
Act was to attract to its provisions, Sec- 
tion 5 of the Limitation Act, they would 
not have introduced Section 39 into their 
own ae The provisions of Section 39, 

rang to Mr, Ginwalla, expressly ex- 
cludes e operation of. Sections 4 to 24 of 

the Limitation Act. 


49. We shall deal with this argu- 
ment of Mr. Ginwala at the a appropriate 
time. But at the moment we only intend, 
incidentally, to point out that Soim 39 
of the erai Act of the provi- 
sions not of the Limitation Act of.19868 
but. of the Limitation ‘Act of 1908, And 


in the latter Act Section 5 was not “includ- 


ed in Section 29 (2). 
50. Our eee was ee ee 


. Lalit Mohan Roy, 


of 1963) decided on 63.1900 (Cal). Ih 


this judgment it has been stated that Si 
tion 5 of the Limitation Act. does not a 
to an = aera pe under Section 17 
of the West Bengal Premises Tenancy ‘Act 
1956. Ray, Pa has inter alia, observ 
“Section 5 of the Limitation Act relates 
to an extension of time in matters ` dealt 
with ne Limitation Act. _These provi- 
t is the provisions ‘of the Tenancy 
AD o not come within the purview of 
the Limitation Act.” These observations 


eppear to be obiter dicta. z page 831 of 
e judgment of Bagchi, J we that 
the Learned Judge q stated s 


“To understand the rei of the. 


expression ‘the Court’ in the provisions of 
the sections and sub-sections.we have dis- 


cussed, we have analysed and considered — 


all such sections and sub-sections -and we 


have come to this conclusion that the ex- - 


pression ‘the Court’ in the sections and 
sub-sections, we have analysed and consi- 
dered, relates to the ‘Gout, not of appeal, 
but of first instance 


51. The BeN ovo is that 
Ray and Bagchi, g: were of opinion that 
an application under Section 17 (2-A) was 


not maintainable before the Appeal Court. 


but had to be made before the Trial 


- conclusion 


servations on applicability 


. Pokarmal v. Sagarmal (S. P. Mitra J.) 


“Law in the 


[Prs. 48-54] 


fi sper ceding R tbis j 
ore; t an g sai in u 
ment about limitation is obiter dictum, ie 
may, in this connection, refer to the Privy 
Council’s judgment in Shankarlal v. Hira 
Lal, AIR 1950 PC 80. The Privy Council 
has said that if the Court holds that the 
suit is not maintainable by reason of failure 
to comply with notice under Section 80 
of the Civil Procedure Code, findings 
given on merits are obiter and do not 
support the plea of. res judicata either in 
favour of or against a party. Allen in his 
Making” at page 261l- has 
quoted the observations of Lord Sterndale, 
M. R. in Slack v. Leeds Industrial Co- 
erative Society, (1928) 1 Ch 481 (CA). 


ese observations are as follows:— 


“Dicta are of different kinds and of 
g degrees of weight. Sometimes 


Cal. 489 
clear, mee: 


they may be called almost casual 


£ t which has 
sions of opinion upon a point w. 

not been rais in the case, and is not 
really present to the judges mind. Such 
dicta, thou entitled to the respect due 
to the speaker, may fairly be disregarded 
by judges before whom the point has been 
raised and argued in a way to bring it 
under ‘fuller consideration. Some dicta, 
however, are of a different kind; they 
although not necessary for the decision 
the case, delibera 


te expressions of opinion 


as after consideration upon a point 
early brought ‘and argued before the 
Court. It is o 


no doubt, to other 

judges to give decisions contrary to such 

dicta, but much greater weight attaches to 
to the former class.” 

. 52 According to Mr. Bhabra, the 

Dison Bench’s Sree ons ie peat on: 

in National Trader F. D. 


` No. 689 of 1968, D/- 831960 Ga ae 


dicta g the teh d Ka i do o 
appear m the gment t evant 
matters were placed before the learned 
Judges concerned. There is, for ianen 
advan 


no réference to an arguments 
on the basis of ` Section 89 of the West 
Bengal Premises Tenancy Act, 1956. In 


our view whether the dicta are of the for- 
mer or the latter -kind they are not bind- 
ing on us and we are free to decide to 
the contrary if we are convinced that Sec- 
tion 5 of the Limitation Act applies to 


Section 17-B of a West Bengal Premises 
Tenancy Act, 1956 
58. What, after all all, is the Law of 


Limitation? A Law of Limitation limits the 
time after which a suit, or other proceed- 
ings cannot be maintained in any Court of 
Justice. In other words, a Law of Limi- . 
tation limits or prescribes a time at the 

end of which persons liable to sue shall 
‘become exempt from answering therein: 
vide U. N.. Mitra’s Law of Limitation and 





Presciption: 6th Edition at page 1. 


ee Section 17-B (1) of the 


BA, 
West Pongal 3 Premises Tenancy Act, 1956 
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cribes a period of sixty days from the 

th Au 1967, after which an applica- 
tion under the section cannot be maintain- 
It Sasi to us that a provision of this 
mature cannot but be a period of limita- 
tion. The distinction which Mr. ‘Ginwalla 
drew between the lan es used in ‘Sec: 
tions 17 (2A) and 17 (2B) on the one hand 


and the language of jooon 17-B oe on 
the other appears to be more verb: 
substantive. These are . merely ways of 


describing the same thing differently. 

this context we have to epee the pro- 
visions of Section 89 | West Bengal 
Premises Tenancy Act, 1956. This sec- 
tion applies the hole. of the Indian Limi- 


tation Act, 1908 to the Tenancy Act sub- 
ject to the rovisions in the Tenancy Act 
relating imitation.. The provisions in 
the Tndion Limitation are, broadly 
eaking, of two’ types. ere are provi- 
vee prescribing periods within which suits 
“or proceedings are to be instituted. secre 
there are also provisions regardin 
computation of such. periods in inleng 
those relating to enlargements 
periods in appropriate 'cases. 

55. We have ‘already ania ‘to 
Section 29 (2) of the itation Act, 1963 
on which Mr. Ginwalla had relied. The 
effect of these provisions is that Sec. 5 of 
the Limitation Act would apply to a 
cial or local law unless expressly excluded 
by such law. Before Section 5 was pounn 
within the iew of Section 29 (2), 
expression “expressly. excluded?” was cons- 
trued in several decisions. :For instance, in 
Sati Prosad v. Gobinda Chandra, AIR 1929 
Cal 325 at p pen C obaenved: Ss ons bet 

Gaai "y an 

express reas is made 

specifi section in the Act; 

and that unless. such reference is -made 
to the section and by that reference they 
are expressly ‘excluded, then they would 
- apply Two other Calcutta cases support 
same view. In District Board Chitta- 
gong v. Emdadal Hoque, AIR 1940 Cal 


805, Henderson, J. ha 
ther the provisions of Section 146 of the 


Bengal Local Self-Gov ent. Act, 1885 
excluded the application of Section 15 (2) 
of the Limitation. Act. | The wording of. the 


relevant portion of Section 146 was -as 


Ows:—" 


“Every such - action shall be commen- 


ced within three. -months next ` after the | 
of: action and not 


accrual of mg. cause: 
afterwards.” ` | 


argu ed before the 
the’ yard “and not 
afterwards” amounted to express exclusion. 
Henderson, J. has followed the Division 
Bench’s decision in AIR 1929 ` Cal 825 
(supra) and has held that these words do 
not constitute express exclusion and Sec- 
tion 15 (2) of the Limitation Act applied 


j 56. 
learned a that 


Pokarmal v. Sagarmal. (S. P. Mitra J.) 


_ 1908 .shall a 


to. consider whe - 


ALR 


to Section 146 of the Bengal Local Self- 
Government Act. 


57. Biswas, J. took the same view 
with reference to the relevant provisions 
of.the Bengal Municipal Act in Commrs. 
of Pabna Mina ality v. Nirode Sundari, 
AIR 1942 al 544. 


58. = High Court 


at Pepsu in 
Mukandi Ram v. 


Executive 


eerie Act that the S aioi must “be 
by express’ words, that is by express refer- 
ence to the section and not exclusion as a 


_tesult of logical process of reasoning. 


59. It may be noted that Sec. 89 
of the Tenancy Act has stated that all the 
provisions of the - Indian Limitation Act, 
ly to suits, appeals and pro- 
eoe under the ‘Tenancy Act subject 
to the provisions in the Tenancy Act re- 
lating to limitation. Section 29 ©) of the 
Indian Limitation Act, 1908 ran thus: 

._ “Where any special or local law pres- 
cribes for any suit, appeal or application 
itation om the 
the first 


= of Loy any peri fod on 
on prescri or al nal or a 
plication by any special Pipes law ua 


(a) ke tases, Gent ccad an cue 
Sections 9 to 18, and Section. 22 s 
apply only in so ‘as, and to the extent 
to which, they are not expressly excluded 
by such special or local law; and 


-(b) the rem provisions of this 
Act shall “alr 

60. ‘clause (b) icf Section 29 
(2) of the Pe oe Act, 1 1908, expressly 
provided: that apart from the provisions 
mentioned in clause sa the remaining 
visions . of this -Act not .apply.” The 
expression “the remainin provisions of this 
Act shall not apply” in in “Section 29 a b) 
of the ` Limitation Act, 1 has 
construed to mean that Bea remainin a 
visions of the Act shall not apply aE eo 
own force unless they are Pei made 


applicable by the special local Act: 


` ee Madhorao v.' Balaji, AIR 1926 . Nag 


ovlon “of Sec- 
General. Clauses A 

1897, pA to the Limitation ` Act, 19 

in the Tenancy Act - is to be read as re- 
ference to the Limitation Act, 1968: vide 
Ram Prosad v. Bijoy, Kumar, 69 Cal WN 
921 = (AIR 1968 Cal 488). Section 29 . 
(2) of the Limitation Act, 1968, provides: 


- _ “Where any . special or ical. law pres- 
cribes for any suit, appeal or application, 


; A Under the 
tion (1) of wA 


1972 
a period of limitation diferent from the 
period prescribed by the Schedule, the pro- 
visions of Section $ shall apply as if mi 
periods were the periods prescribed ty the 
chedule and for the purpose of determin- 
ing any period of limitation prescribed for 
any suit, 
cial or lo rovisions contained 
in Sections 4 to toe the usive shall. apply 
ma so far as, and to the extent .to 


ch they are not expressly . excluded o . 


sich special or local law. 


of the T Act including 


| always been 





cases. 


68. My leamed. kotar has taken’ 
the same view with reference to other sub-` 


sections of Section 17 in -Mrs. Gouri Bose 
‘y. Sukumar Ghose, (1971) 75 Cal WN 842. 


There ` is another judgment of 


“64, . 
S.-C. Ghose, J. in Rajputana Trading Cov 


Private Ltd, v. Malaya Trading Agency, 
AIR 1971 Cal 818. Ghose, J. is of opinion 
that .the provisions “relating to limitation” 
contained. in Section 17 of the West Bengal 
Tenancy “Act, 1956 ‘are not contrary to or 


inconsistent with the . provisions. of Sec. 5 - cised 


of the Limitation Act and Section 5 can, 
in proper cases, be applied’ to Section 17 
of the Tenancy aoe But, Ghose, J. felt 


o. 829 of 1966 . (Cal) 
Nath cee v. M/s. 


(Jatindra 


& Co.).and held that: Section 5 was aot 


attracted to.an application for extension 


time’ to deposit rent under Section 17 (oA) g 
the view of R. M.” 


of the Tenancy Act, 
Datta, J., as we ‘have already indicated, 
we are unable to accept. Ee 

65. Let us now examine whether 
the petitioner has shown’ sufficient ga 
for eoconing the delay in a 
plication under Section. 47 B (1) e ee 

y referred to the statements in para- 
graph 14 of the pitino. 
substance of the bee, is that the peti- 
tioner on A was for. the first 
time advis by ©. Mr. 
advocate, that E, under ` Sec- 
tion 17-B` hoold be made and on the 
April 11, 1969, the. petitioner ap Hed. to 
the Trial Court under Section 7-B as 
also under Section 5 of the ‘Limitation Act. 
In Paragraph 15 of. the petition it.is stat- 
ed that the application under Section 17-B 
could not be “made within time’ owe 


Pokarmal: v. Sagarmal (S. P. Mitra J.) 


appeal o or application by any spe- 


- Section . 17-B is worded 


~ Tiance is placed on the 


that Act to the appropriate ` 
The intention of the- 


a judgment of R. M. Datta, J. 


Nor Bha 


-The sum and. 


K. Dutta, or. 
ba ‘doubtful construction 


-latter case it is not decisively a ground for 


-and both 


[Prs. 61-68] Cal. 441 
“bona fide arpon benen of the legal 


position and the and circumstances 
as aforesaid.” 

66. Our task in this- application is 
to decide whether these statements consti- 
tute “sufficient cause” within the meaning 
of Section 5 of. the Limitation Act. Mr. 
Bhabra for the petitioner, submits that 
an abstruse 
manner. It is not-a case of the litigant’s 
negligence but a case of default owing to 
cumbersome wording of the statute. Re- 
Supreme Court’s 
observations in v. Rewa Coal Fields 
Ltd., AIR 1962 SC 861. In para 7 of its 
judgment at p. 383 the. Supreme Court 
observes: .. 

“In construing Section 5 it is relevant 
to bear in‘ mind two important considera- 
The first consideration is that the 


a eae T aoe 
treat the- decree as binding between the 
parties. In other words, when the period 
of limitation prescribed’ has expired the 
décree-holder has obtained a benefit under 
the Law of Limitation to treat the decree 


ce beyond challenge, and this | right 
onions g egal 


ccrued to the decree-holder Ned 


ase of time should not be light-heart 


e other forget get 


-which: cannot be ignored is that if suff- 


cient cause’ for excusing delay is shown 
discretion is given to the Court to condone 
it the appeal. This discre- 

has , been deliberately conferred on the 
a pas in order that vudicial ower and 
discretion in that be shoul ‘be: exer- 
to` advance. substantial justice.” 


67. . are well- 
settled. And Mr. contention is 


negligence, no aa no  abence 
of bona: fides -.on the part of 
: the. petitioner. The _ of the 
‘statute -is not - clear and ‘that would be 
the- justificati : according to’ Mr. Bhabra, 
ie eco 


amg: e delay in making the ap- 
en a statute is doubtful, says 
Bhabra, the docrine of ignorantia juris 
neminem excusat does not rae 

68. In support of his. 
learned counsel cited several 


ition 
ae orities. 


ignorantia » jor neminem excusat 
where the--alleged i oe is that of a 

well-known rule of but not where it 
is. that of a matter of law arising upon the 
of a grant. In the 


applies 


refusing relief.. This case is not an autho- 
rity on the principles” ‘enacted in Sec. 5. 
of the Limitation Act. It is`a case of pri- 
vate rights arising out. of a Deed of Grant 
parties were under a mistake. 
Emitable relief ` was sought against mutual 
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mistake and the Court said that where, in 
the making of an agreement between two 
parties, there has been a m mistake 
as to their rights, occasioning an injury 
to one of them, the rule of enay is in 
favour of interposing to! grant ‘relief. 


- 69. The next case of Mr. Bhabra 
is the case of Seaton v. Seaton, (1888) 18 
AC 61, This is also'a ‘decision of the 
House of Lords. In‘this case the cons- 
truction of certain provisions of the Infants’ 
Settlement Act, 1855 had arisen and Lord 
FitzGerald at pages 77 to 78 has ex- 
plained the maxim ignorantia juris non ex- 
cusat, Lord FitzGerald has said that the 
true meaning of the maxim is that parties 
cannot excuse themselves from liability 
from all civil or criminal consequences of 
their acts by alleging ignotance of the 
law, but there is no presumption that the 
parties must’ be taken tb know all the le 
consequences of -their acts, and lly 
where difficult questions of law, or of the 
practice of the Court ;are involved. 


_ 70. Whether or not the doctrine of 
orantia furis non excusat applies depends 
erefore to a certain extent on how simple 
the law is. If, for instance, the Jaw which 
is violated involves difficult questions of 
construction or of the practice of the Court 
ignorance of law may ‘be excused. our 
case we do not find the oe lications. en- 


visag by the House o Here, 
there were only two possiblé arguments. 
One argument was that the application 
under S. 17-B had to be made wi sixty 


` days of the 26th August 1967. The other 
argument was that the application to 
be made . within. sixty days of the 26th 
March, 1968; but the tenant, in the instant 
case, did not come with his application 
within any of these periods, And. Mr. Pha- 
bra’s contention that there is no period of 
limitation ap to us to be untenable. 
_ Moreover, neither in Paragraph 14 nor in 
Paragraph 15 of the petition is it stated 
that the petitioner under a-misappre- 
hension as to the date within which an a 
plication under Section 17-B (1) was to be 
made. On the contrary, the clear. trend 
of these peen is that. the petitioner 
was all along wholly ignorant of the rights 
. conferred où a tenant by Section 17-B. 


71. Mr. Bhabra also referred us to 
an obiter dictum of Pickford, J. in Gregory 
v. Torquay Corporation, (1911) 2 KB 556 
at p. 350. . The dictum is: a statute 
conferred a new right of action and also 
prescribed a limit itime within which 
that right of action might be enforced, it 
may be that it could not be properly -call- 
ed a statute of limitations.” i 


72. In the instant case this dictum 
need not be consider by us. We are 
clearly of opinion, for reasons stated above, 
that the Legislature’s intention was t 
all applications under Section 17-B (1) 
should be made within sixty days of 


Pokarmal v. Sagarmal (S. P. Mitra J.) 


ALR 
26th August, 1967, But if the petitioners 
case is that its delay in making the appli- 


cation should be condoned inasmuch as 
the petitioner was under the impression that 
the “period of sixty days from such com- 
mencement” was not a period of limita- 


tion, the petitioner should have made @ - 


specific statement to this effect while giv- 
ing his reasons for not making the appli- 
cation within time. No such statement 
been made either ` in Paragraph 14 or ii 
Paragraph 15 of the petition. 

78. The position, therefore, is thal 
the petitioners explanation for delay in 
making the seppia under Section 17-B 
(1) is “bona fide misapprehension of legal 
position” and this misapprehensio: - 
ing to the petitioner, was removed by the 
opinion of Mr. A. K. Dutt which the peti- 
tioner obtained on April 9, 1969. i 
is not a case of mistake of law arisin 


out of wrong legal advice but a case 
“Ignorance of law arising 


from not taking 
any legal advice on the petitioners Hehn 
under Seçtion -17-B till the April 9, 1969. 
The question is whether this is a sufficient 
cause within the meaning of Section 5 of 
the Limitation Act, 


74. The: Bombay High Court. iri 
Sitaram v. M. N. Nagrashna, AIR 1954 
Bom 587, has discussed to some extent the 
problem we have. been 
solve in this case. The 
Court says that there is a distinction be- 
tween, ignorance law and mistake 
law. Among of law is ignorance of the 
rights of a’ party which -the law confers 
upon him. - Mistake of law is mistake in 
establishing those rights by, for instance, 
going to one forum instead of another. The 

arty knows his rights, he wants to assert 


Courts have almost uniformly taken the 
view that the time taken up by asserting 
the right in a wrong Court or wrong forumi 
should be excused ‘ and the Courts have 
ergal been influenced by the principle 
underlying Section 14 of the Limitation 
Act; but ignorance of law has been held 
to be not only no excuse also no 
sufficient cause for failing to assert a 
prr: rights in the forum established 

law. The Bombay High Court is of 

nion that the words . “sufficient cause” in 
Section 5 of the Limitation Act should 
receive a liberal construction so as to ad- 
vance su Hal justice when nefther neg- 
ligence nor inaction nor want of bond 
fides ig imputable to the appellant. There- 
fore, if a party be guilty of negligence, or 
bad faith, no relief can be given er 
Section 5 of the Limitation Act. He should 
not also be guilty of inaction. And when 
a party does not choose to bestir himself 
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because he is ignorant of his rights, he is 


clearly in law guilty of inaction. 


Now, what are the facts of 
The petitioner. before us took 

in all kinds of proceedings in the 
rial Court, before the Additional District 
udge, Seventh Co ipore as also in a 
d appeal to 







appeal was 
was total inaction on its p 


76. Mr. Bhabra, learned counsel 
for the petitioner, submits that it is true 
that mere ignorance of the law cannot be 
recognised asa sufficient reason for delay 
under Section 5 of the Limitation Act. But 
this rule of law, says Mr. Bhabra, has also 
its limitations. In Sitaram v. Nimba, 
(1888) ILR 12 Bom 820, A obtained a de- 
cree against B as the heir and legal re- 

entative of his deceased uncle C. The 

ecree directed that the amount adjudged 
should be recovered from C’s assets in the 
hands of B. In execution of this decree 
certain property was attached. B claim 
this property as his own and sought to re- 
move the attachment, but the Court pass- 
ed an order confirming the attachment on 
November 20, 1880. In 1881 B filed a 
regular suit to set aside this order. The 
suit was dismissed in 1885, as barred by 
tat ogg pie Civil pel Code. 
ereupon. an a m e 
a execution made on the 20th 
November, 1880. This appeal was reject- 
ed as time-barred. The ombay Hi 
Court has held that the time spent in the 
proceedings in the suit to set aside 
the order in execution might be deducted 
in computing the ad that occurred be- 
fore the appeal was filed. But the plain- 
tiff was not entitled to a deduction of the 
time that intervened between the date of 
the order appealed against and the date of 
ing the suit inasmuch as mere Lig 
of law was not an excuse for the delay for 
that would be putting a premium on ignor- 
- @nce, . i 


TT. Mr. Bhabra contends that the 
above case is a case of “mere ignorance” 
and the principle laid down. therein 
no gen application. He has cited the 
case of Dadab ai Jamsetji 
Sorabji, (1897) ILR 21 Bom 
says that the presentation of an appeal to 
a wrong .Court under a bona fide mistake 
may be “sufficient cause” within the mean- 
ing of Section 5 of the Limitation Act. 
Learned counsel has also: referred to the 
ease of Krishna Mohan Ghosh v. Surapati 
Banerjee, AIR 1925 Cal 684 (1). In this 


v. Maneksha : 
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case the appellant was an ignorant milk- 
man without any previous experience of 
litigation and pleaded ignorance of his duty 
to substitute the legal representative of the 
deceased respondent though he was warn- 
ed of the respondent’s death. The Cal- 
cutta High Court has held that in the 
circumstances of the case, the delay was 
bona fide and that sufficient cause was 

own within the meaning of Section 5. 
A from the fact that this was a case 
of bona fide mistake not arising out of any 
latches or negligence, it is to be observed 
that here there was no question of assert- 
ing any right but merely the duty of subs- 


tituting the legal representative of a de- 
ceased respondent. 
78. To sum up the position we 


may observe that there may be extenuat- 
ing circumstances fostiying the applica- 
tion of Section 5 of the Limitation Act 
when a party is ignorant of his rights; but 
i i rare. For 
in 
tioner had stat 
impression that there was no period of 
limitation for an application under Sec- 
tion 17-B (1) owing to the impossibility of 


applying the relevant provisions, the peti- 
tioner’s case under Section 5 might have 
deserved careful consideration; but as we 


have pointed out, the only ground appears 
to be that the lawyers who were conduct- 
ing the petitioners case before the trial 
poort the first appeal Court and the second 
appeal Court never advised the petitioner 
as to its rights under Section 17-B until 
the petitioner came to Mr. A. K. Dutt. A 
plea of this nature, is, in our opinion, a 
plea of mere ignorance of law arising out 
of the petitioners neglect or failure to 
seek proper legal advice. On this plea 
we would not be justified in excusing the 
etitioner’s delay under Section 5 of the 
Pim itation Act. 


79. In the result, this Rule is dis- 
charged. The interim order is vacated. 
There will be no order as to costs. ; 


SALIL KUMAR DATTA, J: 80. I 
agree, 
Rule discharged. 





AIR 1972 CALCUTTA 443 (V 59 C 91) 
MURARI MOHAN DUTT, J. 
Baidyanath Kundu, Petitioner v. Sm. 
Jyotshna Rani Karmakar, Opposite Party. 
; C. R. No. 988 of 1971, D/- 7-2-1972. 
W. B. Premises Tenancy Act (12 of 
1956), S. 17 (8) — Bona fide dispute as 
to existence of relationship of landlord and 
tenant — Duty of Court to settle before 
striking out defence against delivery of pos- 
session. - 


FP/GP/D520/72/MVJ 


444 Cal, [Prs. 1-7] 


Where the defendant- both in the writ- 
ten statement. and in his petition of objec- 
tion to application under Section 17 (8) 
denies the existence of telationship of land- 
lord and tenant een the plaintiff and 
himself the Court is bound. to decide that 
issue first before passing an order under 
sub-section (8), This is, so - notwithstanding 
oe a ow the defeadant Sas not oe 

e dispute by way of an application under 
Section 17‘ (2). (1961)i65 Cal WN 149 
and (1962) 66 Cal 802 and ILR 
(1967) 1 Cal 449, Relied on. 3 

i : (Paras 11, 12) 


Cases . Referred: ` Chronological Paras 
ILR (1967) 1 Cal 449, Tirthapati Sen 
v. Paresh Nath Sen : - ` 
(1962). 66 Cal WN 802 = 1968- Cal 
LJ 209, Aloka Ghose! v. Inspector 
General of Police, West Bengal 10 
(1961) 65 Cal WN 149 = 1961 Cal 
LJ 105, Biswanath Roy v. Annapurna 
Roy ` ' 8 
M. N. Ghose and Miss Gita Lalwani, 
for Petitioner; Purna Ch. Basu, for Op- 
posite Party. | o i 


ORDER:— This Rule is directed 
a t order No. 56i dated February: 2, 
1971, ed by the learned Munsif, Se- 
cond urt, Midnapur,, in a proceeding 
under Section 17 (8) of the West Benge 
- Premises Tenancy Act, 1956. By the said 
order the learned Munsif struck out the 
defence of the petitioner against delivery 

of possession, È ; 

2. The opposite party filed the 
suit for ejectment against the petitioner on 
the ground of default in payment of rent 
and also on the ground of reasonable re- 
quirement. It was alleged by the opposite 
party that the petitioner failed to pay rent 
since September 1966. | Further, it was al- 
leged by the o osite | panty that the de- 
posit of rent made by’ the pen tonar with 
the Rent Controller since November, 1967 
and slso the deposit .made by the peti- 
tioner in Court _ after centering appearance 
in the suit, were all invalid deposits. The 
petitioner did not make any application 
under Section 17 (2) of the Act. 


3. - The defence of the petitioner 
was, that he paid rent' to the husband of 
the opposite party upto October 1987, but 
no receipt was prenio y him. Since 
November 1967, the petitioner had been 
depositing: rent with the Rent Controller as 


the husband of the opposite gs aes : 
to accept rent remitted by him postal 


money-order. The petitioner denied that 
. he was a defaulter as, pleged by the op- 
site . The , er defence of 

e petitioner was that there was no rela- 
tionship of landlord and tenant between the 
opposite party and the petitioner. The 
case t -was made out by the petitioner 
in his written statement was that the plain- 
tiffs hisband Bhupendra Nath Karmakar 
execu an agreement’ of tenancy describ- 
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“ALE 
ing him as the landlord of the suit pre- 
mises and collected rent from the petitioner, 
The petitioner denied that the deposits 
made by him with the Rent Controller 
were invalid deposits, Í 
4. The opposite made an 

plication under Section i 3) praying for 

iking out the defence o e petitioner 
against delivery of possession. The , peti- 
tioner opposed the said application by fil- 
ing a petition of objection thereto. In his ` 
etition of objection, the petitioner chal- 
enged the ownership of the opposite party 
in seeped of the suit premises and deni 
the relationship of landlord and tenant be- 
tween the opposite party and the petitioner, 
The petitioner also denied that he was a 
defaulter in payment of rent as alleged by 
the opposite party. 


- 3. — At the hearing of the applica- 


tion under Section 17 (8), the opposite 
p examined her husband Bhupendra 
Nath Karmakar. Bhupendra Nath Farma- 


kar in his evidence admitted that the writ- 
ten agreement was si by him on Sep- 
tember 22, 1968. at agreement is an 
agreement of tenancy and Bhupendra 
Nath Karmakar was described as the land- 
lord. The witness further stated that 
there was no other ag coment except the 
said agreement which he signed. 

6. The learned Munsif came to 
the findings that the petitioner was a de- 
faulter in payment of rent and that the 
deposits made by the petitioner with the 


Rent ` Controller were invalid deposits, 
Upon these inap, the leamed Munsif 
struck out the defence of the petitioner 


against delivery of possession. The learn- 
d Munsif was of the view that the plea 
of absence of relationship of landlord and 
tenant between the parties could not be 
agitated by the petitioner in the proceed- 
ing under Section 17 (8) inasmuch as the 
petitioner did not raise that defence by 
ro application under Section 17 (2) of the 


7. The only point that was argued 
by Mr. Ghosh, the learned Advocate for 
the pag is, that. the learned Munsif 
should have considered the defence of the 
petitioner that there was no relationship 
of landlord and tenant between the oppo- 
site party and the petitioner. It has been . 
already stated that the petitioner has speci- 
fically taken that defence in his written 
statement. In the petition of objection to 
the application under Section 17 (8), the 
petitioner o taken that defence by 
way of objection to the plaintiffs ‘applica- 
tion under Section 17 (8). Mr. Ghosh 
drew my attention to Order No. 39, dated 
June 19, 1970, passed by the learned Mun- 
if. By that order the leamed Munsif 
overruled the contention made on behalf 
of the petitioner that before hearing the 


application under Section 17 (8), the 
learned Munsif should dispose of the dis- 
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pute as to the existence ‘of relationship of 
dlord and tenant between the opposite 
d the petitioner.’ The sole reason 
the learned Munsif for overruling 
contention was that. the said dis- 
pute should have been raised by an appli- 
cation under Section 17 (2) within the 
prescribed period. 2 

8. Section 17 uses the expression 
‘any dispute as to the amount of rent’. In 
a Bench decision in Biswanath Roy v. 
Anna (196 65 Cal WN’ 140 
P. N. Mookerjee, J. held that any kind of 
i i ects the amount of rent 


party an 
fhe said 


i or within the contem- 
lation of Section 17 (2). It has also been 
eld in that decision t the dispute as 
to the existence of relationship of - landlord 
and tenant between the parties does affect 
the question of rent, payable by a tenant 
to a particular inion. and in that. view 
of the matter, in a case, where such a dis- 
pute has been. raised, unless and until the 
Court has decided and determined that 
dirpute and made an appropriate order 
under Section 17 (2), no question of strik- 
ing out of the defence pens delivery of 
possession under Section 17 (3) can _ arise, 
provided, of course, that the said dispute 
is a bona fide one, as, otherwise the said 
sub-section (2). would not be attracted. 
9.. Strong reliance was placed on 
this decision Pe Mr. Basu, the learned 
Advocate for the opposite party. It was 
‘contended by Mr. Basu that in view of 
the said decision, the tenant has to raise 
- the dispute as to the existence of relation- 
ship of landlord and tenant: by an appli- 
cation under Section 17 (2) and not other- 
wise. I am unable to accept this conten- 


tion of Mr. Basu. AIl that has been laid. 


down in that decision is that before strik- 
ing out the defence against delivery of 


porion the Court should dispose of thè 


te ag to the existence of relationship 
of landlord and tenant between the parties. 
Jt may be that the dispute can be raised 
by, or in connection with, an application 
under Section 17 (2) of the Act. But it 
cannot be said that it has been laid down 
in that decision that the dispute has to be. 


‘raised only by an application under Sec- 
tion 17 (2). ` j 

10. In à later Bench decision in 
Aloka Ghosh v. 


Inspector-General of Police, 
West Bengal (1968) 66 Cal WN 302, 
- P. N. Mookerjee, J. expressed the view 
that the question as to the existence of 
relationship of landlord and’ tenant be- 


tween the parties may be either: decided at - 


the stage of the Section 17 (8) application, 
only prima facie and for p ses of the 
proceeding under Section 17 (8), leaving it 
open for a final decision at the time of 
hearing of the suit, or the Court may take 


‘tion by the 


_ whether 
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up the issue upon that question along with 

the application under Section 17 (3) and 

decide the two together fully so that the 

decision on that issue will final for 
the 


purposes of the suit also. 
- IL. -In the’ instant case, etl- 
tioner has denied the relationship of land. 
lord and tenant and, as aforesaid, he has 
raised the defence both in the written 
statement as also in his petition of objec- 
tion to the application under Section 17 
(8). From- the pleadings of the parties an 
issue arises as to the existence relation- 
ship of landlord and tenant between the 
i The implied effect of this denial 
of relationship is, that according to’ the 


jurisdiction to a decree for eviction 
against the petitioner. In order to pro- 
ceed further in the matter the Court must 
first of all decide whether there is relation- 
ship of landlord and tenant. between the 
ies. In case the Court finds that there 
no such relationship between the parties, 
the Court will not have any jurisdiction to 
pass a decree for ejectment. Therefore, in 
my opinion, it is incumbent upon the 
Court to first of all decide the issue as to 
the existence of relationship of Jandlord 
and tenant. The Court cannot either 
strike out the defence against delivery of 
possession or decree the suit without de- 
ciding the said issue as to the existence of 
relationship of landlord and tenant. 


- 1%. The view which I take finds 
support’ from a Bench decision of this 
Court in Tirthapati Sen v. Paresh Nath 


Sen, ILR (1 1 Cal 449. In that deci- 
sion it has been held by A. C. Sen, J. that 
there is nothing in the Act which prevents 
the Court from first deciding the issue in 
the suit as to whether the defendant is the 
tenant of the plaintiff and thereafter, decid- 
ing. the- plaintiffs application under Section 
17 (8) or- from ceding both together; 
that in either case the Court cannot strike 
out the defence oe st delivery of posses- 
sion on the that the defendant did 
not apply under Section 17 (2) within the 
rescribed time, even if the said issue is 
ecided in favour of the tenant, and that 
moreover, the time prescribed for raising 
the cepa by the defendant under ‘Sec- 
tion 17 (2) has: nö application to the plea 
taken by the defendant that he-is not the 
tenant by way of objection to an applica-| -. 
i mni under ag fee 
ost respec’ y agree wi e afore- 
said Bench decision. The learned Munsif 


“was not justified in not considering the 
- contention of the petitioner regarding the 


dispute as to the existence of relationship 
of landlord and tenant even at the time 
of hearing of the application under Section 
I7 (8). Before passing an order under 
Section 17° (8) the Court has to determine 
there is any such relationship, 


446 Cal. [Prs, 1-4] 
particularly in a case where such relation- 
ship has tes denied. .In my opinion, the 


learned Munsif acted illegally and with 
material irregularity in the exercise of his 
jurisdiction in not considering the conten- 
tion of the petitioner and deciding the dis- 
ute before striking out the defence of 
e petitioner against delivery of posses- 
sion. ' 


13. In the result, the order of the 
learned Munsif is set aside. e case is 
gent back to the learned Munsif and he 
fg directed to first of hll decide the issue 
as to the existence of relationship of land- 
lord and tenant between the. opposite party 
ma m pennone on Berontier to dispose 
o e application of the opposite party 
under Section 17 (3). | The Rule is made 

ill be no order as to 


absolute. There 
costs in the Rule. 
i Case remanded. 


feast es 
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Naubahar Bibi, Opposite Party. 
Civil Rule No. 456 of 1971, D/- 7-1- 


Mst. 
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W. B. Premises Tenancy Act (12 of 
1956), S. 17 (8) — Striking out defence 
against delivery of possession — Defend- 
ant denying that plaintiff was his landlord 
— Dispute about their relationship must 
be settled before defence is struck 
though defendant has failed to raise 

ute under S. 17 (2). (K-Ref:— Evi- 
dence Act (1872), Ss. 17, 116). 

The deposit of rent by the defendant 
onder S. 17 (1) does not amount to an ad- 
mission of the relationship of landlord end 
tenant within S. 17 of the Evidence Act 
nor is he estopped’ from challenging the 
title of the plaintiff in. a proceeding under 
S. 17 (8). (1961) 65' Cal WN 149 and 
. ILR (1967) Cal 449, Relied on. 

~ (Paras 6, 7) 


Cases Referred: Chronological Paras 

ILR S Cal 449, Tirthapati Sen 
v. Paresh Nath Sen! 

(1961) 65 Cal WN 149 = 1961 Cal 
LJ 105, Bishwanath Roy v. Anna- 
puma Koy ; 4 


out 


Dhruba Kumar Mukherjee and Bidyut . 


Kiran Mukherjee, for Petitioner; Banm 
Kumar Roy -Choudhury, for i 
Party, ; 
ORDER =~ This Rule is directed 

inst an order striking- out the defence 
of the defendant petitioner under Section 
17 (8) of the West Bengal Premises Ten- 
er Fen 1956 (hereinafter referred to as 

e I. 


d4 A uit hee: "hea Bled bythe 
plaintiff (alleging that she is the owner by 
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A LR, 


purchase of premises No. 18 Gangadhar 
Babu Lane cutta) for ejectment of the 
defendant who is in occupation ` one 
ground floor room of the above premises 
at a monthly rental of Rs. 50/- as a tenant 
on the ground of default o Peet of 
rent since May 1966 and on the further 
ground -that the room is reasonably requir- 
ed by the plaintiff for building and 1e- 
paling purposes and also for her own 
use occupation. The defendant peti- 
Honer appeared and since then he is con- 
testing the suit by filing written statement 
He has also deposited rents for May 1966, 
October 1966 and July, 1969 within one 
month from the date of service sum- 
mons. with an application under S. 17 (1) 
of the Act, with permission of the Court, 
together with statutory interest for the 
arrears. i 
3. On 19-6-70 the plaintiff has fl- 

ed an application under Section 17 (8) of 

the Act for striking out the defence of the 
present petitioner against delivery of pos- 
session on the allegation that he has not 
paid any amount whatsoever on account 
of arrears of rent and also that he has aot 
deposited the current rent. In the written 
statement one of the objections taken is 
that there is no relationship of landlord and 
tenant between the plain and the a 
sent petitioner which was also repeated in 
the objection filed by the present petitioner 
to oppose the application under Section 17 
(8) of the Act. The trial Court found 
that the deposits already made with the 
permission of the Court were valid depo- 
sits but since he has neither deposited 
arrears of rent after May, 1966 nor has fil 


ed any application under Section 17 (2) 
taising’ any dispute as to arrears for the 
said. mon though “it may be said that 


written statement, all rents upto June, 1969 
excepting May, 1966 to the credit of the 
pait s predecessor-in-interest named 
ilayet Hossain in the office of the Rent 
Controller,” the trial Court refused to give 
any relief and struck out the written de- 
fence. This is how the petitioner felt ag- 
grieved and obtained the present Rule. 
4, Mr. Mukherjee says that it was 
the duty of the trial Court to decide the 
question raised by the petitioner both in 
his written statement and written objection 
a t the epl eenon under Section 17 (8) 
the Act relating to the absence of rela- 
tionship of landlord and 
the plaintif and the 
order could be passed 


tenant between 


urna Roy) Mr. Roy Choudh appear- 
on behalf DARY A re- 


the name 
under Section 17 (1) of the Act, the de- 
fendant petitioner was estopped from chal- 
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lenging the title of the plaintiff as his land- 
It is said that such deposit with 
an application under Section 17 (1) of the 
Act is a clear a sion on the part of the 
ytenant defendant that the plaintiff is his 
landlord, ' 


5. In the second place’ bis argu- 
ment is that not having raised any dispute 
under Section 17 (2) of the Act, in any 
event, the defendant tenant is disentitled 
to raise any objection as to absence of 
relationship of’ landlord and tenant on an 
application made the plaintiff “under 
Section 17 (8) of the Act. In aid of his 
etek abe relies on a Bench decision 

rted in ILR (1967) 1 Cal 
449 a baiiia oa v. Paresh Nath Sen). 


6. As regards the first contention 
I fo not think that the question of estop- 
or a sion arises at for in spite 

of pian the rent under Section 17 (1) 
of the Act, the defendant, under the Sta- 
tute, is entitled to raise a dispute under 
Section 17 (2) of the Act within the time 
specified therein for determination of the 
amount of rent, It is now well-settled 
hat the dispute will include amongst other 
gs the question of absence of relation- 

E a: landlord and tenant. Such deposit 
of rent under Section 17 (l) again cannot 
operate as an admission e mean- 


ing of Section 17 of the Indian Evidence. 


Act for the amount supposed to be depo- 
sited in Court is not rent but “an amount 
calculated at_ the rate of rent at which it 


was last paid,...... : a ze for 
very same reason, that in spite -o such 
deposit he is entitled to raise a ute, 


clearly sho that these deposits under 
Section 17 (1) 

mission o the part of the tenant that the 
plaintif is necessarily his landlord. 


7. As regards the 
ton of Mr. Roy Choudhury, it is clear 
ae the decision in Tirthapati Sen’s case 
(supra) that even on an application under 
Section 17 (8), it is the duty, nevertheless, 
of the’ Court to decide the issue as to 
whether there is the relationship of land- 
lord and tenant’ between the parties, if it 
is_ raised. Mr. Roy Choudhury however 
submits that even so, the issue was not 
pressed but from the mioni itself a 


is nothing to indicate, there 
the written objeċtion of e defendant, 
that the defendant did not press this issue 


at hearing of the eopileation: 


pecan, vec a conten- 
tions S Mr. Roy oudh This, 
apart, it appears that the mi, Court did 
.not enter into the question as to whether 
the deposits of rent upto 1969 with the 
Rent Controller were valid deposits, thou 
made in the name of Bilayet Hossain. 
fact, there is nothing also to indicate from 
the fudgment upon what materials the 
Court concluded that the. tenant defendant 
was in arrears since May, 1968. Consider- 


Rabindra Nath v. Divl. Commr., Burdwan Diva. [Prs, 1-3] 


. e complained 


second conten- 


Land Reforms (Amendment) 


Cal. 441. 


ing all these, it must be held that the order 
passed by the trial Court suffers from 
serious infirmities and cannot therefore be 
sustained as valid. 


9. Accordion T I set aside the 
and make the Rule 
The matter will now go back to 
Court for a fresh decision of Sec- 
ton 17_(8) application in accordance with 
Jaw and in the light of ‘the observations 
made above. > 
10. There will be no order for 
costs. Let the records down to the 
Court below without ady. 


apohare, 


Case remanded. 
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ANIL KUMAR SINHA, J. 
Rabindra Nath Sinha Roy, Petitioner 
The Divisional Commissioner, Burdwan 
Division, at Chinsura and others, Opposite 
Parties. . 
C. R No. 
1971. .- 


Index Note: (A) West Bengal Land 
Reforms Act (10 of 1956), S. 4 (2-A) (a) — 


580 of 1970, D/- 9-12- 


d during 
excavation of tank were nanei T by owner- 


to be. removed . by licensee for business 
purpose since has is no quarrying of sand 
in such case, (Para 7) 


Kishore Mukherjee, Saktipada Mukher- 
jee and Chitra Ranjan fae for onan 
Aditya Narayan oe rae 
Parties Nos. 1 to 

ORDER :— ne Rule is directed 
against an order passed by the Deen 
Commissioner in appeal -modifying > 
order of. the Additional District Magistrate, 
Estates Acquisition, Hooghly, imposing- 
upon the Pee sone fine for removing sands 
from his land. 


2. - The petitioner claims to be the 
owner of certain plots of land on a. portion 
of which, it is alleged, he was under dire 
necessity of digging a tank. In course of 
excavation some sands came out which 
were kept on his own land not for the pur- 
pos e of either selling or 

ven then.a case was started a 
etitioner under sub-sections (2- A) and 
(B of Section 4 of the West Bengal 
Reforms .Act, 1956, which was intro- 
duced by amendment A 
ct, 
The Additional District Magistrate, Estate 
page egie who heard the case, imposed 

Ə of 1,500/-, but Ba fine of 
Rs. 1,500/- was reduced to -J,000/- on 
appeal before the Divisional ra e eNe 

8: ` It appears that the Additional 
District Magistrate did not take any evi- 
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> submits 


‘ evidence ` adduced 


|. ducing sufficient and 


448 Cal.  [Prs. 8-7] Rabindra Nath v. Div. Commr, Burdwan Diva. 


dence ~of the - parties, but merely on the 
‘report of the J.L.R.O: or other informa- 
tion received from sources w are a 
not disclosed,. he was; satisfied that the 
petitioner contravened _, the provisions of 
sub-section (2-A) of Section 4 of the Act 
by permitting another |’ person to quarry 
seni from kis holding foreo comm 
e. I fail to see how. without any- evi- 
ence $ Additional District Magistrate, 
who is under an obligation to act judicial 
ly, could have proceeded to decide the 
matter only on a repọrt of the 
-even without examining him. I 
-not find any other ence or the 
culars of information 
received the Ma te in deciding the 
case. In -fact Mr, , the learned Advo- 
: cate for the opposite! ” parties, very fairly 
before me that! excepting the report 
of the J.L.R.O. -he also does not find any 
for `- establishing _ the 
genre of the petitioner. . It is one of the 
- damental concepts ; of well established 
jaca procedure that findi 


authorities acting ‘fudicially or | i- 
judicially, must bé ead on some madas 


heas in the instant case, the ie repor! of the. 


E aah without ' “amot be o was clearly 
le ‘and oe e. sogasidered as 
evidence on record 


4 _ Alt zh cis the position, 
the appellate authority “did not consider 
thts aspect sein matter at ia” the Val 
-equally proceeded to | i e- peti- 
‘tioner without any eviden y to show that 


the ‘petitioner ontod i 
in the meaning of m section (2-A) of Sec- 
tion 4 of the Act. It may be that he re- 
‘duced . the fine of. Al 1,000/-, but- that 


again waš' based not qn“ any, evidence, ` but 


Bone oe “that during the gleger exca- 
Satoa of tank on those plots land for 
-whatever purposes it may be sands. were 
d under the surface land ‘and’ the ap- 
pennat allowed the licensee -` Sri Hele 
sand and to remove the 


same for business se without 


previ- 


‘oug permission from the State 'Government: 


. under sub-section (2-A) of Section 4 of. the 
. Act.” think, to. say the least of it, the 
: appellate authority which was required to 
ecide the question. of fact,- ought’ to have 
applied its mind. to see. whether : there: was 

. any -evidence adduced, on. :behal€f. 
secution who was undér-‘a duty to -esta- 
lish its case against the. petitioner by: ad- 
roper evidence. On 
the: other hand, it dp that: the appel- 
authority: cast the: oane upon’ the. peti- 
tioner to prove that wae emer guilty. of 
` the offence- with which” ‘charged. 
It is stated ‘that, thé Tap eile algo ead 
not conclusively ‘prove that the sands ` ex- 
tracted from the said plots: of land were 
removed for Hir ‘own ga oc not 
- permitt to be removi any other per- 
gon for Bay other pupae I think both 


. ciple on 


pur- - 


_ the sub-sections (2-A) and (2-B) of 


tated to have been- 


arrived at. 


- imposed, 


. tinction ` 


‘on, surinises and peen and ‘his- 


. question, th 


of- the- fail- 
excavating a tank some sands come out,” 


ALR 
the Additional District Magistrate and the 
appellate authority utterly failed to make 


a judicial approach. in taking its decision 
against the petitioner ae ey did so with- 
out any re even to the elementary prin-. 

eae of proof of ‘criminal of- 
fence: which lies heavily on the prosect~ 
tion. In this view of 


ve taken, it is sufficient to dispose of this 


Rule. 

. & But Mr. Mukherjee also has 

raised question involving _ construction p 
the 

‘Act. . Sub-section (2-A) of Section 4 _pro- 

vides: 


or ‘permit any person to Á 
his holding. 
: (b) dig or use or permit any p 

to dig or use earth or clay of his Holding 
for the manufacture of bricks or tiles, for . 
any purpose, other than his own‘use shall ~ 
make an application, in Form AI for a. 
permit for such quarrying or digging or 


quarry fend, from 


use to the Additional District Magistrate |. 


through the Junior’ Land take Officer 
of the area. A copy of- the lication 
shall be sent at the same time fa e Sub- 
divisional Land Reforms Officer and. to 


the Additional District Magistrate.” 


6. Sub-section.. (2-B) -provides after 
amendment that “in case of offence being 
committed under“ sub-section: (2-A) a fine 
not exceeding Rs. 2,000/- and where the 
breach’ is ‘a. continuing one a further fine ` 
not ane: Rs. 50/- for’ sadi day is 


- On a. fair he sub-sec- 

tion (2-A it seems ee hes: is thus . 
etween clauses. (a) and (b) of 
sub-section (2-A) as the first clause con- 
ceins quarrying sand and the second clause 
deals . with digging o of to or clay. The 
the P caso, 
whether the TA can at all be con- 
victed for quarrying sand which is` the - 
case of the prosecution. It is found by the 
Divisional on Ommissioner. gies the petitioner 
was excavating the tank, but the. reasons 
which led’ the Commissioner to-hold_ that 
oe then the Poron was. guilty of the 
offence, were t the sands were. found 
on the surface land and the ‘appellant al-. - 


i lowed the licensee’ to extract sand and to 


remove -the same for business purpose. I.. 
to see how this is so. - If m course of ` 


as they must in almost-all cases from the 
surface of ‘the earth, clearly, that cannot 
mean’ quarrying of' sand* or permitting an 
person to-quarry sand one’s own hold-' 
ing: ‘ If “that -construction is put to this: 
section the result, in my view, would be 
disastrous. Digging or excavating ee 
become completely prohibited or at least 
such excavation- of tank cannot be under- 
en without previous permission of the 
State Government. In my view, that is 
neither the provision nor such can be the 


e matter which I.. 


- “(ay raiyat intending to, quarry. ` sand, - 


toz ` ` 
intention of the legislature. It seems there- 
fore clear that on the case made out 
against the petitioner, sub-section (2-A) of 
Sectiòn 4 or for the metter of that sub-sec- 


matter from 
held that the impu 
serious infirmities an 
gs invalid. 

8. Accordingly, I set aside the 
trders and the Rule is made absolute. 
Fines, if paid, must be refunded to the 
petitioner. 

9. There will be no 


Petition allowed. 


must be struck down 


order as to 


rnc enna, 
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FULL BENCH 
ARUN K. MUKHERJEA, SABYASACHI 
MUKHARJI AND M. M. DUTT, JJ. 
Nurul Hoda and others, Appellants 
v. Amir Hasan and another, Respondents. 
Appeal No. 112 of 1964, Suit No. 260 
of 1945, D/- 31-7-1972. . 
Index Note:— 
{Cal), CL 15 — “Judgment”? — Tests 
stated — An order setting aside abate- 
ment under O, 22; R. 9, Civil P. C. is not 
a ‘judgment’, as it does not relate to the 
merits of the dispute, but only a step to- 
wards final adjudication of the dispute 
and as such is not a ‘judgment’ within 
the meaning of CL 15 of the Letters 
Patent — (X-Ref:— Civil P. C 
0. 22, R. 9). (Para 10) 


_ Brief Note:-— (A) The following tests 
should be applied in considering whether 
a particular order amounts to a ‘judg~ 
ment’ or not, namely. (i) whether the 
order in question puts an end to the pro- 
ceeding so far as the Court-dealing with 
it is concerned, in which the order was 
sought and made, (ii) the order must in- 
volve determination of some right or 
lability affecting the merits, (iii) an ad- 
fludication or a decision, which is not 
enything more than a step towards ob- 
taining the final adjudication on the 
merits of the dispute in the proceeding 
Is not ludgment within the meaning of 
Letters Patent, . (iv) where the decision 
involves an adjudication on the question 
of limitation or jurisdiction of the Court, 
fn certain cases, such decisions would 
amount to ‘judgment’, (Para 7) 

Applying the above tests to an order 
setting aside an abatement under O. 22, 
R. 9, Civil P. C., the order in question 
does not relate to the merits of the dis- 
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(A) Letters Patent _ 


(1908), 


Cal. 449 
pute. It is certainly a decision which 


- affects the proceedings of the dispute but 


it ig not a decision which affects the 
merits of the dispute, though the order in - 
question puts an end to the particular 
application in which the order was sought 
for and obtained. In the aforesaid view 
of the matter it cannot be said that an 
order setting aside an abatement is a 
‘Judgment’ within the meaning of Cl. 15 
of the Letters Patent, (Para 7) 

A decision setting aside an abate+ 
ment or refusing to set aside the abate- 
ment upon a particular view whether 
sufficient cause had been made out or 
not does not involve any question of 
jurisdiction, AIR 1957 Cal 727, Distin- 
guished. (Para 8) 

Nor does the order in question in- 
volve any question of limitation as such, 
Under the law of limitation time has been 
provided for making an application for 
bringing the heirs of the deceased de- 
fendant on record and time again has 
been provided for setting aside of the 
abatement by the Court on sufficient 
cause being shown. If, in a particular 
case, a Court sets aside abatement it does 
not in any way affect any right accrued 
to the defendant by virtue of the law of 
limitation. ATR 1922 Cal 335 & AIR 1928 
Cal; 184 & (1963) 67 Cal WN 18, Over~ 
ruled; ATR 1953 SC 198 & AIR 1971 SC 
2337 & AIR 1964 SC 215, Rel on. Case 
law discussed. (Para 8) 


Cases Referred: Chronological Pares 
AIR 1971 SC 2337 = (1971) 1 SCR 
783, Radhey Shyam v. Shyam 
Behari Singh 
AIR 1970 SC 2007 = (1971) 1 SCR 
657. Gajanan v. Brindaban 
(1966) 70 Cal WN 670, Central Bank 
of India v. S. B. Hosiery Ltd. 8 
AIR 1964 SC 215 = (1964) 3 SCR 
467, Union of India v. Ram 
Charan 
(1963) 67 Cal WN 18, Sm. Tara 
Nevatia v. S. C. Dhur 
AIR 1961 Cal’ 386. Laxminarayan . 
Tamkorwalla. v, Udairam Khemka 9 
AIR 1960 All 692 = 1960 All LJ 
387 (FB), Standard Glass Beads 


6,7,13 


Factory v. Shri Dhar 5 
ATR 1960 Cal 582 = 64 Cal WN 
861, Md. Felumeah v. S. Mandal 8 


ATR 1959 Cal 389 = 63 Cal WN 
300. T. Bhagwandas v. Sitaram 
Srigopal a- 

AIR 1957 Cal 727 = 61 Cal WN ` 
559. Shorab Merwanji Modi v. 
Mansata Film Distributors 8 

AIR 1953 SC 198 = 1953 SCR 1159, 
Ashrumati Devi v. Kumar Rupen- 


dra Deb . 4, 5,9 
AIR 1928 Cal 184 = 47 Cal LJ 

82, Nalmuddin Biswas v, Manir~ 

uddin Laskar 8 
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AIR 1925 Cal 473 = 40 Cal LJ 


hanta 
AIR 1922 Cal 335 = ILR 49 Cal 
62, Sarat Chandra Sarkar v. 


_Maihar Stone and Lime Co. Ltd. 

AIR 1917 PC.156 = 44 Ind App 

ae Brij Inder Singh v. Kanshi 
1L 


(1912) T 35 Mad 3 = 21 Mad 

LJ (FB), Tuljaram Row v = 

miss Chettiar 4 
(1872) 8 Beng LR 433 = 17 Suth 

WR 364, Justice of the Peace for . 

Calcutta v. Oriental Gas Co. 4,5 

P. K. Das with, Jayanta Mitra, for 
Appellants; B- K, Ghose with P, K. Roy 
and P. Khastgir. for Respondents. 
SABYASACHI MUKHARJI, J.: On 

16th February, 1945 suit No. 260 ot 1945 
was filed by the plaintiff, inter-alia. for 
e declaration that the partnership busi- 
ness of Haji Qudabux Mohammed Ibra- 
‘him stood dissolved on and from 16th 
February, 1945, in the alternative, for 
dissolution of the said partnership. for 
appointment of Receiver, accounts, en- 
quiries, imjunction and other reliefs, 
Messrs. .N. C. Bural & Pyne were the 
Solicitors for the plaintiff at the time of 
the filing of this guit. On 6th of March, 
1945 by an order in the said suit, the 
defendant, Zahir Hasan was appointed 
Receiver int the said partnership busi- 
ness. On 29th March, 1945 another suit 
being suit No. 507 of 1945 was filed by 
Nurul Hasan against his mother. brothers 
and sisters, inter alia, for partition and 
allotment in severalty of the properties 
and estates of Shaik Mohammed Ibrahim, 


since deceased. On 22nd May. 1945 by. 


an order in suit No, 507 of 1945, Mr. P. K. 
Sen, Barrister-at-Law. was appointed Re- 
ceiver of the en and effects left by 
Shaik Mohammed I . Since deceas- 
ed, including the call business and Zahir 
Hasan was thus discharged from further 
acting as Receiver of the said partner- 
ship firm, On 30th August, 1960 M/s. Pyne 
& Pyne became the plaintiffs Solicitors 
on dissolution of M/s, N. C. Bural & 
Pyne. On 23rd August, 1961 in suit 
No, 507 -of 1945 the plaintiff obtained 
change from Messrs, Pyne & Pyne to 
Messrs, P. D. Himatsinka & Co. On 27th 
of September, 1961 when Mallick, J. was 
delivering judgment in suit No. 507 of 
1945, Amir Hasan submitted certain alleg- 
ed terms of settlement for being record- 
ed, thereupon the learned Judge was 
pleased to adjourn delivering judgment 
to enable the said Amir Hasan to make 
application in the said suit for recording 
the terms of settlement. On 18th of 
- April, 1962 the application made by Amir 
Hasan for recor the alleged terms 
of settlement was On lith 
May, 1962 Mallick, J delivered the judg- 
ment in suit No, ‘507 of 1945, inter alia, 
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-consisting of Sinha, 


‘ed by a Full Bench, 


ALE 


declaring the shares of the sons and 
daughters of Sheik Mohammed Ibrahim, 
since deceased, in the estate of the sald 
deceased and directing a reference to as~ 
estate and effects of Sk. 
Mohammed Ibrahim. On 7th December, 
1962 Nurul Hasan being defendant in 


_ suit No.. 260 of 1945, died: Some time 


thereafter the plaintiff applied for and 
obtained an order of substitution dated 
lith March, 1963 in appeal proceeding 
arising out of suit No. 507 of 1945. By. 
7th March, 1963, time to make applicas 
tion for substitution of the heirs of the 
deceased, defendant No. 1, expired. On 
23rd March. 1963 the pami instructéd 


Messrs. P. D. Himatsinka & Co. to ob- 
tain change from Messrs. TE & Pyne 
On 3rd April, 1963 Messrs. ` Himaf= 


sinka & Co. sent a e TE Attorney 
for consent signature of Messrs. Pyne & 
Pyne. On 5th April, 1963, Messrs. P. D. 
Himatsinka & Co. received back the said 
Warrant from Messrs. Pyne & Pyne with 
their consent signature. On 11th April, 
1963 cause papers relating to the above 
suit were sent by Messrs. & 

to Messrs, P. D. Himatsinka & Co. On 


oe of May, 1963 summons was taken out 


for the present application. On 27 
June, 1963 an order was passed by A. N, 
Ray. J. setting aside the abatement, re~ 
cording the death of Nurul Hasan and 
ordering amendment of the Terai z sub= 
stitution of the names of the h 

legal representatives of Nurul Hasan in 
the cause title of the plaint. The learn~ 
ed Judge did not give any reason in the 
order. On 29th April 1964 appeal No. 
112 of 1964 was filed against the said 
order of A. N. Ray. J. dated 27th June 
1963. The said appeal came up for hear 
ing before a Division Bench of this Court 
J. (ag his Lordship 
then was) and A. C, Sen, J. A prelix 
minary point arose in the said appeal, 
namely, whether an appeal lay against an 
order setting aside an abatement under 
Order 22, Rule 9 of the Code of Civil 
Procedure. . In view of the conflict of 
decisions of this Court, Sinha, J. felt tha? 
this was a matter which should be decid- 
In the premises 
under Chapter XXXI-A, Rule 1 of the 
Original Side of this Court, the appeal 
has-been referred to this Full Bench. 


2. Under the Code of Civil Pro 
cedure read-with the Limitation Act by 
7th March. 1963 the suit had abated 
against the deceased defendant. 
plaintiff had 60 days from that date fo 
make an application for setting aside tha 
abatement by out sufficient cause. 
The plaintiff had applied in time for 
setting aside the abatement in this case, 
It is, however, disputed that he had made 
out sufficient cause. That is a contens 
tlon on the merits. The trial Court has 
set aside the abatement. The short quess 


1972 
ton is, does an appeal lie from such an 
order? There is no dispute that under 
the Code there is no appeal provided. 
Clause 15 of the Letters Patent, 1865 
provides appeal from “judgment”. The 
question therefore, is can the order of 
the trial Judge in this case be described 
as “judgment” in terms of Cl, 15 of the 
Letters Patent of 18657 


3. Inumerable decisions were cit- 
ed at the Bar, dealing with the question 
whether a particular order is a “judg- 
ment” or not. It is not necessary to deal 
or discuss all of them here. Sometimes 


experience, sometimes logic has led the - 


courts to take one or the other view. It 
will, however, be necessary to deal with 
three Supreme Court decisions, two of 
which deal with the meaning of the ex- 
pression “judgment” in clauses of the 
Letters Patent of the High Courts and 
the other with the question of the nature 
of the order setting aside abate- 
ment. Counsel for the appellant relied 
very strongly on the decision of the 
Supreme Court in the case of Asrumati 
Devi v. Kumar Rupendra Deb, AIR 1953 
SC 198. There the Supreme Court was 
considering the question whether an order 
for transfer of a suit under Cl, 13 of the 
Letters Patent, is a “judgment” within 
the meaning of Cl. 15. By Cl. 13 of the 
said Letters Patent the High Court had 
power to remove certain suits pending in 
courts within its jurisdiction to the High 
Court. It was held by the Supreme Court 
that such an order neither affécted the 
merits of the controversy between the 
parties in the suit itself, nor did it ter- 
minate or dispose of the suit on any 
ground. An order for transfer, it was 
further observed, could not be placed in 
the same category as an order rejecting 
a plaint or one dismissing a guit on a pre- 
ary ground, 


4. Under clause 12 of the Letters 
Patent the High Court has jurisdiction to 


grant leave to file suit in the High Court, . 


if part of the cause of action arises with- 
In the jurisdiction of the High Court. The 
High Court has right to revoke or rescind 
the leave granted. The Supreme Court 
held that there was a difference between 
an order refusing to rescind leave grant- 
ed under clause 12 of the Letters Patent 
and the one under clause 13 directing the 
removal of a suit from one Court to an- 
other, and there was no good reason to 
hold that the principle applicable to one 
applied to the other also. The meaning 
of the expression ‘judgment’ was constru- 
ed in the case of Justice of the Peace for 
Calcutta v. Oriental Gas Co.. 8 Beng LR 
433, and the Supreme Court in the afore- 
said case of AIR 1953 SC 198 (supra} 
quoted the observations of the Chief Jus- 
ig Sir Richard Couch to the following 
ect: 
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“We think that ‘judgment’ in Cl 15 
means a decision which affects the merits 
of the question between the parties by 
determining some right or liability. It 
may be either final or preliminary, or 


. interlocutory, the difference between them 


being that a final judgment determines 
the whole cause or suit, and a preli- 
minary or interlocutory judgment deter- 
mines only a part of it, leaving other 


‘Matters to be determined”, 


The Supreme Court also discussed seve- - 
ral authorities. At page 200 of the re- 
port, the Supreme Court observed as 
follows:— 


“It cannot be said. therefore, that ac- 
cording to Sir Richard Couch every judi- 
cial pronouncement on a right or liabi- 
lity between the parties is to be regard- 
ed as a ‘judgment’ for in that case there 
would be any number of judgments in 
the- course of a suit or proceeding, each 
one of which could be challenged by way 
of appeal. The judgment must be the 
final pronouncement which puts an end 
to the proceeding so far as the Court 
dealing with it is concerned. It certain- 
ly involves the determination of some 
right or liability, though it may not be 
necessary that there must be a decision 
on the merits. This view, which is im- 
plied in the observation of Sir -Richard 
Couch, C. J., quoted above, has been 
really made the basis of the definition of 
judgment’ by Sir Arnold White, C, J. in 
the Full Bench decision of the Madras 
High Court to which reference has ‘been 
made, vide (1912) ILR :35 Mad 1 (ŒB), 
According to White, C. J. to find out 
whether an order is a ‘Judgment’ or not, 
we have to look to its effect upon the 
particular suit or proceeding in which it 
is made. If its effect is to terminate the 
suit or proceeding, the decision would be 
a ‘judgment’ but not otherwise. As this 
definition covers not only decisions in 
suit or actiong but ‘orders’ in other pro- 
ceedings as well which start with appli~ 
cations, it may be said that any final 
order passed on an application in the 
course of a suit, e. g., granting or refus- 
ing a party’s prayer for adjournment of 
a suit or for examination of a witness, 
would also come within the definition. 
This seems to be the reason why the 
learned Chief Justice qualifies the gene- 
ral proposition laid down above by stat- 
ing that:— 

_“an adjudication on an application, 
which is nothing more than a step to- 
wards obtaining a final adjudication in 
the sult. is not a judgment within the 
meaning of Letters Patent”, 

The Supreme Court indicated that the 
Supreme Court was not giving an exhaus- 
tive definition of the word ‘judgment’. 

5. The question, therefore, is, does 
not the order of the learned trial judge 
in this case involve determination of 
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some right or liability though such deter- 
mination may not be a decision on the 
merits. In this case, the merits of the 
controversy in the suit remain unaffected 
by the order in question. The order in 
question, however, affects the right of the 
plaintiff to proceed with the suit. The 
controversy in the suit and the points in 
dispute therein remain unaffected by the 
order in question. No right or liability 
of the party in respect of the points in 
dispute in the suit are touched by the 
order setting aside the abatement, Coun- 
sel for the appellant, however, contend- 
ed that the order in question affected the 
plaintiff's right to proceed with the suit 
and the defendant’s right to stop further 
prosecution of the suit So far as the 
controversy whether the suit had abated 
or not had been finally adjudicated by 
the said order. Therefore, It was con- 
tended, that the- order in question was a 
‘Yudgment’ because it was the final pro- 
pnouncement which had put an end to the 
application for setting aside the abate- 
ment and involved determination of the 
right of the defendants to stop prosecu- 
tion of the suit any further. Before the 
question is further examined, it is neces- 
sary to refer to another decision of the 
Supreme Court upon’ which reliance was 
placed, namely, the decision in the case 
of Radhey Shyam v. Shyam Behari Singh, 
AIR 1971 SC 2337. There the Supreme 
Court was considering clause 10 of the 
Letters Patent of the Allahabad High 
Court, which was similarly worded. The 
respondent in that case had obtained a 
decree for Rs, 9,000/-. In execution pro- 
ceedings taken out by him, the appellant’s 
one fourth share in a house was put up 
for sale and a proclamation setting out 
the date and hour when the sale would 
be held was duly issued. The sale, how- 
ever. was postponed’ to July 30, 1956 at 
the instance of the appellant and on his 
offering to pay a part of the decretal 
amount. At the auction sale held on 
the adjourned date the respondent him- 
self purchased the said one fourth share 
_ of the appellant for Rs. 8.000/-. The ep- 

pellant filed an application for setting 
aside that sale under Order XXI. Rule 90 
of the Code of Civil Procedure on the 
ground that contrary to the provisions of 
Rule 69 of that Order, the notice relat- 
ing to the adjourned auction sale did not 
set out the hour when the auction would 
be held though the original proclamation 
under which the auction sale was to be 
held on the earlier date specified both the 
hour and the date. The appellant con- 
tended that the failure to mention the 
hour contravened Order XXI, Rule 69 and. 
that such a contravention was a mate- 
rial irregularity which vitiated the sale. 
The objection was overruled by the ex- 
ecution Court. The appellant thereupon 
filed an appeal in the High Court where 
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a learned single Judge upheld the oblec= 
tion holding that the failure to set ouf 
the hour amounted to a material irre, 
gularity, in consequence whereof the ap- 
pellant had been prejudicated by the sale 
having fetched too low a value. On this 

finding the learned Judge allowed the 
appeal and set aside the auction sale, 
Aggrieved by the said order, the res- 
pondent filed a Letters Patent Appeal 
under CL 10 of the Letters Patent of the 
Allahabad High Court. A Division Bench 
of the High Court reversed the order 
passed by the learned single Judge and 
allowed the appeal. Following the Full 
Bench decision of that High Court in 
Standard Glass Beads Factory v., Shri 
Dhar, AIR 1960 All 692 (FB) the division 
bench rejected the appellant’s contention 
that no Letters Patent Appeal lay 
against such an order and held that the 
order of the learned single Judge was a 
‘judgment’ within the - meaning of the 
clause 10 of the Letters Patent. The 
Supreme Court held that an order in a 
proceeding under Order XXI, Rule 90, 
was a ‘judgment’ inasmuch as such a pro- 
ceeding raised a controversy between the 
parties therein affecting their valuable 
rights and the order allowing the appli- 
cation certainly deprived the purchaser 
of the right accrued to him as a result 
of the auction-sale. Therefore, appeal 
under clause 10 lay from an order of a 
Single Judge of the High “Court in an 
appeal from an order of an execution 
Court on. an application under Order “21, 
Rule 90. After referring to-the decision 
and the observations in the case of AIR 
1953 SC 198 (supra) the Supreme Court 
observed at page 2339 of the report as 
follows:— 


“It will be noticed that the order In 
question was on an application in the suif 
as a step-in-aid towards the determina« 
tion of the controversy between the par- 
ties in the sult. It was. therefore, that 
the said observation was made that the 
order sought to be appealed against did 
not affect the merits of the controversy. 
in the suit nor did it terminate or dis- 
pose of the suit. For an order to be a 
‘judgment’ it is not always necessary that 
it should put an end to the controversy 
in the suit or should terminate the suit. 
Even the narrower definition of a sues 
ment’ as given by Couch. C. J. in the 
Justice of the Peace for Calcutta. (1872) 
8 Beng LR 433 = 17 Suth WR 364 was 
that it must mean a decision which af« 
fects the merits of the question between 
the parties by determining some right or 
lability and such a decision might be 
emr final or preliminary or interlocu= 

ry’ 

6. The other decision of the 
Supreme Court to which reference need 
be made is the decision in the case of 
Union of India v. Ram Charan, (1964) 8 
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SCR 467 = (AIR 1964 SC 215). At page 


474 of the -report Raghubar Dayal, J. ob- 
gerved as follows:— 


“Of course. the Court, In considering 
whether the appellant hag established 
sufficient cause for his not continuing the 
suit in time or for not applying for the 
setting aside of the abatement within 
time, need not be overstrict in expecting 
such proof of the suggested cause as iit 
would accept for holding certain facts esta- 
blished. both because the question does 
not relate to the merits of the dispute 
between the parties and because if the 
abatement is set aside. the merits of the 
dispute can be determined while, if the 
abatement is not set aside, the appellant 
ig deprived of hig proving his claim on 
account of his culpable negligence or lack 
of vigilance”, 


7. It Is mot necessary for us to lay 
down any exhaustive definition of the ex- 
pression ‘judgment’. But it appears from 
the aforesaid decisions and the subsequent 
decisions to be referred hereafter that 
the following tests should be applied in 
considering whether a particular order 
amounts to a ‘judgment’ or not, namely, 
G) whether the order in question puts an 
end to the proceeding so far ag the Court 
dealing with it is concerned, in which the 
order was sought and made, (ii) the order 
must involve determination of some right 
or liability affecting the merits. (iii) an 
adjudication or a decision, which is not 
anything more than a step towards ob- 
taining the final- adjudication on the 
merits of the dispute in the proceeding is 
not judgment within the meaning of 
Letters Patent. (iv) where the decision in- 
volves adjudication on the question of 
limitation or jurisdiction of the Court, in 
certain cases, such decisions would 
amount to judgment. It is necessary to 
examine how far the aforesaid tests can 
be applied to the order in question. name- 
ly, an order setting aside the abatement. 
In this connection we must bear in mind 
the observations of Raghubar Dayal, J. 
mentioned hereinbefore in the case of 
(1964) 3 SCR 467 = (AIR 1964 SC 215) 
(supra) that an order setting aside an 
abatement does not relate to the merits 
of the dispute. It is certainly a decision 
which affects the proceedings of the dis- 
pute but it is not a decision which affects 
the merits of the dispute, though - the 
order in question puts an end to the 
particular application in which the order 
was sought for and obtained. In the 
aforesaid view of the matter we are of 
the opinion that it cannot be said that an 
order setting aside an abatement is a 
‘fudgment’ within the meaning of Cl. 15 
of the Letters Patent of the High Court. 


8. There are decisions of the 
Allahabad, Bombay. Rajasthan. Punjab 
and Manipur High Courts holding the 
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view that order setting aside abatemen# 
is not ‘judgment’ within the meaning of 
Letters Patent. We need not refer to 
the said decisions which were cited af 
the Bar. In Calcutta High Court, how- 
ever, there bas been a contrary trend. 
In the case of Sarat Chandra Sarkar v. 
Maihar Stone & Lime Co. Ltd.. AIR 1922 
Cal 335 the Division Bench of this Court 
held that an order setting aside an abate- 
ment was a ‘judgment’ within the mean= 
ing of Clause 15 of the Letters Patent 
and was therefore appealable. Reliance 
was placed for this on en unreported 
decision in Appeal No. 16 of 1918 dated 
19th of June, 1918. Richardson, J. ob- 
served that setting aside of the abatement 
deprived the party in whose favour the 
abatement operated of a valuable right, 
and that was why it was considered as a 
judgment. Apart from what has been 
mentioned hereinbefore no other reasons . 
were indicated why an order setting aside 
abatement should be considered as a 
judgment’. It is true that an order 
setting aside abatement affects valuable 
rights and affects the proceedings of the 
dispute but it does not affect the merits 
of the dispute. Therefore, though the 
order affects valuable rights of the par- 
ties and should not be lightly made, it 
cannot, in our opinion, be considered 
‘judgment’ on that ground. the case 
of Mohamed Nuru Amin v. Monohar 
Saran Deb Mohanta, AIR 1925 Cal 473. it 
was on the other hand held by the Divi- 
sion Bench of this Court that no appeal 
lies. In the case-of Naimuddin Biswas 
v. Maniruddin Laskar, AIR 1928 Cal 184, 
it was held by the Division Bench of this 
Court that an order of abatement by 
virtue of the death of the party was vir~ 
tually a decree as it disposed of the plain- 
tiffs claim as completely as if the suit 
had been dismissed. Mallick, J. observed 
in the said judgment that the order of 
abatement operated as a judgment as be- 
tween the parties to the same extent as 
a judgment on merits, The case of Shorab 
Merwanji Modi v. Mansata Film Distri- 
butors. AIR -1957 Cal 727 dealt with dif- 
ferent question. It was held that an 
order refusing to stay a suit under Sec- 
tion 10 of the Civil P, C., was a udg- 
ment’ within the meaning of Clause 15 
of the Letters Patent. It was held that 
where a question of the jurisdiction of 
the Court to entertain or proceed with 
a suit or proceeding was involved and a 
decision on that question was given, such 
decision affected the merits of the con- 
troversy between the parties. We are in 
this case not concerned with that ques- 
tion. „It may be that where questions of 
jurisdiction or of limitation arise. deci- 
sions may be ‘judgments’ in certain cir- 
cumstances. the instant case. counsel 
for the appellant, contended that the 
order in this case also involved a ques- 
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tlon of jurisdiction. We are unable to 
agree. The learned trial Judge undoub~ 
tedly had jurisdiction to make an order 
setting aside the abatement or refusing 
to set aside the abatement. A decision 
setting aside an abatement or refusing to 
set aside the abatement upona particular 
view whether sufficient cause had been 
made out or not doeg not involve any 
question of jurisdiction, The learned trial 
Judge might have been right or might have 
been wrong in his valuation of the facts 
and on his conclusion as to whether suffi- 
cienti cause had been made out or not: 
He had the ‘jurisdiction to decide either 
way namely, whether sufficient cause had 
been made out or not and a decision 
either way, right or wrong. is not a deci- 
sion on the question'of the jurisdiction of 
the Court. We are, therefore, unable to 
accept the position that in this case any 
question of jurisdiction of the Court was 
` involved. Similarly, where questions of 
tation or res judicata are involved 
decisions in respect of the same may, in 
certain circumstances be ‘judgments’. It 
was so held in the case of Central Bank 
of. India v, S. B. Hosiery Ltd., (1966) 70 
. Cal WN 670. In the case of Md. Felumeah 
v. S. Mandal, 64 Cal WN 861 = (AIR 1960 
Cal 582) it was held that an order vary- 
ing interim order was ‘a ‘judgment’ with- 
in the meaning of the Letters Patent, We 
are again not:concerned with this ques- 
- tion. We do not express any opinion in 
respect of the same. Counsel for the ap- 
pellant further contended that question of 
limitation was involved in the instant 


case, because by the lapse of time and ' 


due to the conduct of the plaintiff a right 
had accrued to the defendant which was 
being affected by the order in question. 
We are unable to accept the contention 
that the order in question, involved any 
question ‘of limitation as such. Under 
the law of limitation time has been pro- 
ed for making an application for bring- 
the heirs of the deceased defendant 
record and time again hag been pro- 
ded for setting aside of the abatement 
the Court on sufficient cause being 
shown, If. in a particular case, a Court 











opinion, in any way affect any right ac- 
erued to the defendant by virtue of the 
w of limitation. ; 


9. In the case, ‘of Laxminarayan 
Tamkorwalla v. Udairam Khemka, AIR 
1961 Cal 386, the Division Bench of this 
Court had occasion to consider some of 
the decisions referred to hereinbefore. 
The Division Bench felt that’ according 
-to the Supreme Court in the case of AIR 
1958 SC 198 (supra) any order to be 
“udgment’ the adjudication need not be 
on the merits of the controversy between 
fhe parties. but it must be a decision af- 
fecting the merits of the case. The Divi- 
gion Bench wag concerned with an order 


Nural Hoda v. Amir Hasan (FB) (S. Mukharji J.) 


sets aside abatement it does not, in our - 
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under Rule 5, Order 9 of the Code of 
Civil Procedure with which we are not 
concerned in the instant case. In the 
case of T. Bhagwandas v. Sitaram Sri- 
gopal. 63 -Cal WN 300 = (AIR 1959 Cal 
389), the Division Bench held that an 
order setting aside a decree and restoring 
suit to filewasnota ‘judgment’ and there- 
fore not appealable. Such an order decid- 
ed nothing as to the merits in contro- 
versy between the. parties but merely re- 
opened the controversy. In the case of 
Sm. Tara Nevatia v. S. C, Dhur, (1963) 67 
Cal WN 18 the Division Bench of this 
Court following the decision in the case 
of AIR 1922 Cal 335 (supra) and the deci- 
sion in the case of AIR 1961 Cal 386 held 
that an order setting aside an abatement ` 
of a suit was a ‘judgment’ under Cl, 15 
of tbe- Letters Patent. The. Division 
Bench did not give any independent 
reason, i 


10. For the reasons indicated 
hereinbefore we are of the opinion tha 
the Calcutta decisions. so far as thev 
have held that order setting aside abate- 
ment is a ‘judgment’ under clause 15 of 
the Letters Patent, are not correct and 
an order setting aside abatement is not 
a ‘judgment’. as it does not relate to the 
merits of the dispute, but only a step to- 
wards final adjudication of the dispute 
and as such is not a ‘judgment’ within 
the meaning of clause 15 of me Letters 
Patent. 


11. Counsel for the appellant con- 
tended that we should not disturb the 
decisions of the Division Benches of this 
Court which had held that such orders. 
were appealable. Counsel contended that 
a rule of procedure. which had been esta- 
blished should not be departed from. Re- 
liance was placed upon a decision of the 
Judicial Committee in the case of Brij 
Inder Singh v. Kanshi Ram, 44 Ind App 
218=(AIR 1917 PC 156) -and on the ob- 
servations at page 225 of the report. 
There, however, the Judicial Committee 
observed that a rule of procedure which 
had been laid down by the Full Benches 
in all the Courts of India and had been 
acted upon for many years, should not 
be departed from. Reliance was 
placed on -the decision of the Supreme 
Court in the case of Gajanan v. Brinda- 
ban, AIR 1970 SC 2007. where the 
Supreme Court had observed that the > 
view which had been accepted for a long 
time by the highest Court and stood for 
a long period of time, should not be inter- 
fered with because many transactions 
both in respect of property and contracts 
had taken place upon the basis of the 
said decision. It is true that if a deci- 
sion has stood the test of time and which 
has been laid down by the highest Court, 
and according to which people had ad- 
justed their affairs, should not be de- 
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from. 
have noticed before, there has been wide | 


divergence of opinion between the dif- 
ferent High Courts in this country. As 
a matter of fact several High Courts in 
India as indicated before have taken a 
view that such an order was not a ‘judg- 
ment’ within the meaning of the Letters 
Patent while in many of the decisions of 
the Calcutta High Court a contrary view 
had prevailed. It however appears that 
as early ag 1925 a different view was 
- expressed by a Division Bench of this 
Court, and doubts have arisen-on this 
question from time to time. There has 
been yet no Full Bench pronouncement 
on this question, and though the rule of 
procedure might affect some pending ap 
peals it would not affect any transaction. 
In the aforesaid view of the matter and 
. in view of the tests indicated by the 
Supreme Court we are unable to accept 
the position that we should not differ 
from the said decisions of the Division 
Benches on this point. 


12. In the aforesaid view of the 
matter we are of the opinion that no ap- 
peal lies.’ ; i 

13. Counsel for the appellant con- 


tended before us that in this case no 
sufficient cause hed been made out why 
abatement should be set aside. Counsel 
. also drew our attention to several deci- 
sions dealing with the question of -suffi- 
cient cause. Counsel also placed reliance 
upon several decisions dealing with the 
question that the application for setting 
aside should explain the delay and the 
conduct of the applicant. In the view 
we have taken on the other aspect of the 
matter that no appeal lies. it is not neces- 
sary for us, to discuss this aspect of the 
matter. We are, however, constrained to 
observe that the cause indicated in the 
affidavit does not seem to be very con- 
vincing. As mentioned hereinbefore, the 
learned trial Judge did not indicate any 
treason. The Supreme Court in the case 
of (1964) 3 SCR 467 = (AIR 1964 SC 
215) had observed that the Court in con- 
sidering whether an applicant had esta- 
blished sufficient cause though need not 
be overstrict, should, nevertheless, care- 
fully examine the question whether suffi- 
cient cause was made out or not. How- 
ever, it appears that in this case parties 
were disputing for a long long time. It 
further appears that there were several 
litigations. It is also clear that there 
was a change of Attorney. In those cir. 
cumstances in respect of other matters it 
bas been mentioned that there were ap- 
plications for substitution. Obviously this 
application had not been made because 
as the applicant had said that he had 
forgotten about the same, Though it is 
not a very convincing proof of the suffi- 
clency of the cause for setting aside an 
abatement but if in the background. of 
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the facts of this case the learned trial 
Judge had thought it fit to set aside the 
abatement it should not be interfered 
with in .appeal However, this 
question need not -be pursued any fur- 
ther in view of our conclusion on the 
first question, that is to say. no appeal 
lies from an order setting aside the 
abatement, 

14. In the aforesaid view of the 
matter this -appeal fails end is accord- 


ingly dismi . The costs of this appeal 
and of this reference to this Ful] Bench 
would be costs in the guit. 

ARUN K. MUKHERJEA, J.: 15. 
I agree.: <o 

M. M. DUTT, J.: 16. I agree. 


Appeal dismissed. 
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Ramesh Ch, Sood, Petitioner v. 

A. 8. O. Sub-Division, Ranaghat and 

others, Opposite Parties. 

Civil Rule No, 6658(W) of 1968, D/- 

10-9-1971. ` =‘ 


(A) W. B. Estates Acquisition Act 
(1 of 1954), S. 44 (2a) — Notice requiring 
holder to show cause against action under 
section without giving grounds for initia- 
tion of proceeding and without stating 
why and in what manner the finally pub- 
lished record of rights needs revision is 
liable to be quashed as being incompe- 
tent exercise of suo motu power and as 
violating rules of natural justice — (X- 
Ref:— Constitution of India, Art. 226). 
AIR 1968 SC 843, Followed. (Para 5) 

(B) W. B. Estates Acquisition - Act 
(1 of 1954), S. 44 (2a) — Revenue -Officer 
or Assistant Settlement Officer cannot en- 
quire into the title of holder — He has 
only to decide on basis of possession, 


-A proceeding under Section 44 (2a) 
Initiated for purpose of determining 
holder’s title vis-a-vis his father to find 
out who was the real owner or for mak- 
ing a roving enquiry and for requiring 
holder to prove correctness of the entry 
in record of rights was beyond the power 
of the officers under the provision, By 
so doing he would be usurping the func- 
tion of ordinary Civil Court. The scope 
of powers under Section 44 (2a) must 
be determined in the light of Sections 39 
to 48 and Rule 26. (Paras 5 & 6) 

(C) W. B. Estates Acquisition Act 
(1 of 1954), S. 44 (2a) and Sch, B, R. 6 
— Correctness of entry in record of rights 
has to be enquired into by the Assistant 
Settlement Officer hi and not by 
deriving any impression from enquiry 
held by another officer, (Para 7) 
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(D) Constitution of India, Art. 226 — 
‘Alternative Remedy — Provision for ap- 
peal under S. 44 (3) of W. B. Act 1 of 
1954 did not bar writ enging pro- 
ceeding and order under S. 44 (2a) which 
was beyond the jurisdiction of the Officer 
and also-suffered from breach of rules of 
natural justice — (X-Ref:— Tenancy 
Laws — W. B. Estates Acquisition Act 
(1 of 1954), Ss. 44 (3) and 44 (2a). 

(Para 8) 


Cases Referred: Chronological Paras 

“ATR 1968 SC 843 = (1968) 2 SCR 
492, Swastik Oil Mills v, H. B. 
Munshi 


S. N. Ghorai, for Petitioner: F. K. 
Sen Gupta, for Opposite Parties, 


. ORDER:— In this Rule the petitioner 
` is challenging an order dated August 2, 
1968 passed in a proceeding initiated suo 
motu under Section 44 (2a) of the West 
Bengal Estates Acquisition Act, 1953 
(hereinafter referred to as the said Act), 


2. There is no dispute that the dis- 
puted land appertaining the several kha- 
dans stands recorded in the name of the 
present petitioner in the finally publish- 
ed record-of-rights. A proceeding under 
Section 5-A of the said Act was unsuc- 
cessfully initiated in or about June, 1968, 
but as the transfers had taken place long 
prior to May 5, 1953, such proceeding was 
dropped. But immediately thereafter a 
suo motu proceeding under Sec. 44 (2a) 
was instituted by the Assistant Settlement 
Officer and a notice dated July 17, 1968 
was issued on the petitioner. This notice 
however discloses no ground for exercise 
of powers under Section 44 (2a) but only 
reads as a notice fixing a date of hearing. 
It recites that whereas an application has 

n under Section 44 (2a) and 
whereas the said application has been 
fixed for hearing on July 22, 1968, there- 
fore the petitioner is directed to appear 
.to show cause if any.' The petitioner ap- 
peared and he was called upon to support 
the entries in his favour. He produced 
certain documents of purchase of some of 
the disputed plots from different persons 
all effected in the year 1947 and 1952. 
The Assistant Settlement Officer however 
came to the conclusion that such pur- 
chases were made benami by the father 
of the petitioner in petitioner’s name. On 
such finding he directed deletion of the 
name of the petitioner in respect of the 
disputed plots and instead thereof direct- 
ed such land to be recorded in’ the name 
of petitioner’s father. This was the order 
which was passed on August 2, 1968 and 
which is the subject-matter of challenge 
fn this Rule. 


3. Mr. Gorai appearing in support 
of this Rule has raised two points in sup- 
port of his contention that the impugned 
order is wholly without jurisdiction, In 


. the first place, Mr. Gorai contends that 


if the proceeding was initiated on any 
application as indicated by the notice, 
then it is clearly barred by limitation as 
prescribed by the Act; if on the other 
hand, the proceeding was initiated suo 
motu the ‘notice falls short in not dis- 
closing any ground or reason why such 
a proceeding was initiated and it does 
not indicate why or- -in what manner the 
finally ‘published record-of-rights need 
any revision. Secondly Mr. Gorai con~ 
tended that the Assistant Settlement Offl- - 
cer had no jurisdiction in law to enter 
into the question of title in the manner 
done by him. 


4, The Rule Is being contested by 
the respondents who have filed an aff- 
davit-in-opposition and Mr. P. K. Sen- 


gupta is appearing to support the order. 


5. In my view both the contens 
tions raised by Mr. Gorai are of great 
substance. It is not disputed that if ini- 
tiated on an application the proceeding is 
barred by limitation prescribed by the 
Act. The respondents themselves in their 
affidavit therefore claim the proceeding 
to be one imitiated suo motu. Unfor- 
tumately the notice discloses no ground 
why such a proceeding is being initlated.| . 
Nor does it indicate why or in what man- 
ner the finally published record needs re- 
vision. Except describing the notice as 
a notice of a proceeding under Section 44 
(2a) there is nothing in the notice to in- 
dicate that it is a proceeding for revision 
of finally published record-of-rights. This 
Court has repeatedly held followlng the 
decision of the Supreme Court in the 
case of Swastik Oil Mills v. H. B. Munshi, 
AIR 1968 SC 843- that no- proceeding 
under Section 44 (2a) can competently 
be initiated except by disclosing some 
grounds for exercise of such suo motu 
powers. It is but a part of the princi- 
ples of natural justice that a man must 
be told as to why or in what.manner or 
for what reason the records standing in 
his favour are to be revised. Or in other 
words, he must know the case which he 
is to meet in the proceeding. A pro- 
ceeding which is initiated in breach of 
this minimum requirement is not in ac- 
cordance with law. At the hearing my 
attention has been drawn to an ex parte 
order recorded on July 13. 1968 which 
led to the initiation of the proceeding. 
This order indicates that the Assistant 
Settlement Officer formed an opinion that 
the son (the petitioner) had been induct- 
ed only as a benamdar in order to retain 
more land than what is allowable for re- 
tention by the father and it was there- 
fore necessary to enquire into the right, 
title and possession of the lands record- 
ed in the name of the son. In my view 
if the proceeding wag initiated only to 
adjudicate the title of the petitioner vis. 
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a-vis the father to find out whether son 
is the real owner or merely the benam~ 
dar for the father or not it was not with- 
in the jurisdiction of the Assistant Settle- 
ment Officer to hold any such adjudica~ 
tion. On the other hand, if it was initiat- 
ed to make a roving enquiry and call 
upon the petitioner to support the entry 
which on final publication stands in his 
name it was also beyond the jurisdiction 
£ the Assistant ` Settlement Officer. Of 
course, it would be within his jurisdic- 
tion to be prima facie satisfied that the 
land never belonged to the petitioner or 
was not in hig possession and the entry 
as it stands is erroneous so that it should 
be corrected. But in the present case 
the proceeding was not initiated on any 
such prima facie decision. For these rea- 
sons I must accept the first contention of 
Mr. Gorai that the proceeding was not 
lawfully initiated. - 


. 6. The second contention of Mr. 
Gorai is of equal importance. The im- 
pugned order indicates that the Assistanf 
Settlement Officer straightway went in 
to adjudicate the title Upon his find- 
ings documents so far produced indicat- 
ed that many of these plots were purchas- 
ed between 1947 and 1952 from third par- 
ties by registered deeds in the name of 
tthe petitioner. The rent receipts prior 
to vesting were not produced but the 
rent receipts for the subsequent period 
were produced to show payment of rent 
fn respect of most of these plots by the 
tioner. The Assistant 
Officer however found that when these 
plots were purchased at a time when the 
petitioner was minor and when the peti- 
tioner was living in the same mess with 
bis father these plots must have been 
urchased by the father in the benami of 
is son. Unfortunately not only the re- 
cords but also the documents so far dis- 
tlosed stand in the name of the petitioner. 
None of the parties including the State 
for over ten years disputed the title of 
the petitioner. The question is whether 
the Assistant Settlement Officer had any 
authority to question the title and then 
decide it in the manner done by him. 
In my considered opinion he is not en- 
titled to do so. In doing go he would be 
usurping the function of the ordinary 
Civil Court. The powers conferred by 
Section 44 (2a) must be adjudged in the 
light of the provisions of Sections 39 to 
43 and Rule 26 of the rules framed under 
the Act. None of these provisions in 
any manner indicate that either the Re- 
venue Officer or the Assistant Settlement 
Officer is given any authority to launch 
an adjudication purely on title. On the 
other hand, Rule 6 of Schedule B to the 
rules clearly indicates that the question 
of title can be gone into only in a sum- 
mary manner and when any dispute is 
raised as to title the Revenue Officer 


Settlement - 


Section 44 
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must proceed on the basis of possession. 
These rules read in the light of the statu- 
tory provisions clearly indicate that the 
legislature never intended to transfer a 


‘part of the Civil Court’s jurisdiction to 


these settlement authorities in adjudicat- 
ing pure issues of title. Whether the 
ostensible owner is the real owner or 
benamdar is a disputed question both of 
law and facts and involve consideration 
of varioug materials which can in my 
view never properly be adjudicated by 
either a Revenue Officer or an Assistant 
Settlement Officer and in a proceeding 
either under Section 44 or 44 (2a). It is 
for this reason that the rules have indi- 
cated that even where any such dispute 
as to title is raised the Settlement Officer 
or the Revenue Officer must proceed on 
the basis of possession and leave the par- 
tles to have their title adjudicated in a 
Civil Court, 


T: The Assistant Settlement Offi- 
cer having thus decided the title against 
the petitioner had gone over to consider 
Possession. In so doing he relied on an 
enquiry report by a Revenue Officer. Such 
report again on the statement of the En- 
quiring Officer is based upon an impres- 
sion gathered by him on examination of 
local witnesses that it was the father who 
was possessing the lands. Such witnesses 
were not examined in this proceeding. 
Where the father and son live together 
as in the present case normally it would 
be difficult to distinguish who is actual- 
ly in possession and possession must 
naturally follow the title In any event 
witnesses were not examined in the pro- 
ceeding but witnesses were examined by 
a Revenue Officer who carried the im- ` 
pression to the Assistant Settlement Off 
cer and the Assistant Settlement Officer 
on such impression held against the peti- 
tioner. No doubt the Assistant Settl 
ment Officer also relied on the entries as 
in the Khasrg khatian as also certain B 
Form returns filed by the father. The 
Khasra khatian however is one which was 
prepared before attestation and in the 
absence of any evidence that the final 
entry as made after attestation suffers 
eny particular error, the Khasra khatian 
cannot override the final publication, Nor 
does any error or irregularity in the re- 
turns submitted by the father affect the 
petitioner’s title or the records standing 
in his name. In any event reading the 
order as a whole I have no manner of 
doubt that the Assistant Settlement Offi- 
cer has passed the final order substantial- 
ly on his findings on the title which he 
had gone into without any jurisdiction. 
In this view the second point raised by 
Mr. Gorai must also succeed. 


8 An objection was taken that the 
impugned order being appealable under 
{3) this Court should not in 
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exercise of its writ jurisdiction set 
aside such an order when no appeal was 
preferred under the statute. In my view 
when on the findings made hereinbefore 
the proceeding is beyond the jurisdiction 
of the Assistant Settlement Officer and 
is also violative of the ordinary princi- 
ples of natural justice. petitioner’s not 
preferring an appeal under Section 44 (3) 
would not debar this Court from Inter~ 
fering in this jurisdiction. 

9. On the conclusions as above 
this application succeeds. The impugned 
order is hereby set aside, The, Rule is 
made absolute, 

10. Let a Writ in the nature of 
Certiorari do issue quashing the afore~ 
said proceeding and the final order passed 
therein. 


11. I further direct that the se- 
curity deposited by the petitioner with 
the Collector of Nadia should now be re~ 
funded after adjustment of his dues to 


the State. There will be no order as to 
costs. 
12. Nothing said in this order will 


prevent the respondents from taking’ any 
steps that they may be entitled to take 
in accordance with law. 

Petition allowed. 


-~ 
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R. N. DUTT, J. . 


Binoy Kumar Saha and another, Peti- - 


tioners v. The Revenue Officer, Malda 
ánd others, Opposite Parties. 
Civil Revn. Case No, 1709 of 1969, 


D/- 30-7-1971. 


West Bengal Estates Acquisition Act 
1953 (1 of 1954), S. 2, (b) — Tank and 
bund thereof are not agricultural lands. 


A tank is not used for. purposes of 
agriculture or horticulture, though it may 
be used for pisciculture and other- pur- 
poses. Even if the water of the tank be 
used for irrigation purpose, that does not 
make it agricultural land and therefore 
the tank and its bund could pet be dir- 
. ected to vest in the State under the Act. 
(Para 3) 


Sudhangshu Bhusan Sen and Miss 
Archana Roy, for Petitioners: Chandidas 
Roy Chowdhury and’ Amal Kumar Basu 
; ar eee for Opposite Parties. Nos, 1 

to 4 i 


ORDER:— This Rule fs against an 
. order of a Revenue Officer under Sec- 
tion 47 of the West Bengal Estates Acqui- 
sition Act directing plots Nos. 215 and 
218 of mouza Ghansahar amongst other 
Roe ‘to be recorded as-vested in the 
tate. 
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2. One Bimal Krishna Sanyal, om 
posite party No. 5, was the owner of thesa 
two plots. .He was an intermediary with« 
in the meaning of the Act. He exercis- 
ed option under Section 6 (5) of the Acf, 
submitted a ‘B’ Form statement and ha 
retained plots Nos, 215 and 218. Plof 
No. 215 has been recorded a8 a tank with 
an area of 3.71 acres and plot No. 218 
hes been recorded as the bank of the tank 
with an area of 10.37 acres. Some tima 
in 1963 opposite party No. 5 sold thesa 
two plots to the petitioners. Some time 
in 1969 the Revenue Officer started the 
instant proceeding under Section 47 of 
the Act but no notice was served on 
Petitioners and the instant order was 
made by the Revenue Officer on May 2, 
1969 in the absence of the petitioners. 
Subsequently. the petitioners filed an ap< 
plication but since the matter had already. 
been disposed of no action was taken 
thereon. Thereafter the petitioners ob~ 
tained this Rule, : 


3. I have said that plot No. 215 %s © 
the tank and plot No. 218 is the bank of 
the tank. These are not agricultural 
lands. Obviously, opposite party No. 5 
retained these as tank fishery. Mr. Roy 
Chowdhury who appears for the Stata 
submits thet the settlement records shows 
that the water of the tank was used for 
irrigation purpose and so, these two 
plots should be held to be agricultural 
lands within the meaning of the Act}. 
This argument cannot be accepted. Agri- 
cultural land means land ordinarily used 
for the purposes of agriculture and horti- 
culture and including such land, notwith~ 
standing that it may be lying fallow for 
the time being. The tank is obviously 
not used for purposes of agriculture or 
horticulture. This may be used for pisci~ 
culture; the water may be used for drink- 
ing purpose or other purposes and even 
for irrigation purposes, but that does not 
make it an agricultural land. The in- 
termediary. who was the owner of these 
two plots. retained it and included it in 
the ‘B’ Form statement submitted by him 
and thereafter he sold it to the peti- 
tioners. So, there is no justification fon 
the Revenue Officer for directing ` that 
these two plots uld be recorded as 
vested in the State. 

4, In the result, the Rule is made 
absolute. The order of the Revenue Offi- 
cer directing plots Nos. 215 and 218 of 
mouza Ghansahar to be recorded as vest= 
ed in the State is set aside, 

Sate order is made as to costs. 


Order set aside, 
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FULL BENCH > 


ARUN K. MUKHERJEA, SABYASACHI 


MUKHARJI AND M. M. DUTT, JJ, 
Purusottam Lalji and others, Appel- 


fants v. Ratan Lal Agarwalla and others, 


Respondents. 


_ A. F. O. O. No, 141 of 1964, D/- 31-7- 
1972. 

Calcutta Municipal Act (33 of 1951), 
S. 414 — Even in respect of matters 
which involve violation of an unrelaxa- 
able building rules the Commissioner has 
discretion not to order demolition if the 
violation is not. of serious nature — That 


discretion must however be used bona 


fide stating reasons therefor, 


An existing sloped roof of the room 
fn the 4th storey was demolished and the 
height of the walls of the said room was 
increased by only 2 feet and a flat roof 
was built in its place. There being no 


serious violation of rule 30 of Schedule . 


6 of the Act and considering the fact 
that the new construction did not mate- 
tially affect the amenities of the adjoin- 
ing premises. the Commissioner. ‘held, did 
mo act in excess of this jurisdiction in 
mot ordering demolition although the rule 
could not be relaxed in the circumstances 
of the case. (1965) 69 Cal WN 249, Ap- 
proved; AIR 1956 SC 110, Rel on; (1955) 
59 Cal WN 776, Distinguished 

‘(Paras 5. 6) 


Cases Referred: Chronological Paras 

(1965) 69 Cal WN 249. Yudhisthir. 
Kumar Dutt v. Commr. of Corpn. `. 
of Calcutta . 1,4 

AIR 1956 SC 110 = 1956 -Cri LJ 
285, Pe of Calcutta v. Mul- 
chand Agarwala 

{1955) 59 Cal WN 776, Subhasini 
Nandi v. Corpn. of Calcutta 1.5 

ATR 1938.Cal 36 = 41 Cal WN 

“ (1873, Corpn. of Calcutta v. r 

- Bangshidhar Bidasaria 4 

1906) ILR 34 Cal 341 = 4 Cri- LJ 
408. Sear Lal Dutt v. Corpn. : 
of Calcutt 4 


T1906) 10 Cal WN 182, Sk. Abdul 
Samad v. Corpn. of Calcutta 4 


B. Das and Tapas Banerjee, for Ap- 
pellants; B. S. Bagchi, Mrs. Archana Sen 
Gupta and Alokendu Mukherjee (for Nos. 


E and 2) and Bratin Banerjee and R. K. 


Bose (for Corpn. of ceeule): for Res- 
pondents. 


SABYASACHI MUKHARJI, J. :— 
` Ratan Lal Agarwalla and Lakshmi Chand 
Agarwalla, are the owners of three-fourth 
share and trustees for remaining one- 
fourth share in premises No. 21. Hanspu- 
kur First Lane, Calcutta. The adjoining 
premises No. 20-A, Hanspukur First. Lane. 
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“matter 


- ferred from the 
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is a trust property of which the trustees 


are mentioned in paragraph 3 of the peti- 


tion under Art. 226 of the Constitution 
to this Court. It was alleged in the peti- 
tion that at the back of premises No. 
20-A, Hanspukur First Lane, there - was 
e space in which there existed a struc- 
ture. with Raniganj tiled sloped roof. It 
hag been further alleged that the owners 
of the premises raised the height of the 
walls and constructed a roof thereon 
without any sanction by the Corporation 
of Calcutta. On a complaint by the peti- 
tioners action was taken by the Corpora- 
tion of. Calcutta. A notice was issued 
under Section 416 of the Calcutta Muni- 
cipal Act, 1951, and thereafter the matter 
came up before the Commissioner under 
Section 414 of the said Act, Upon this 
the Commissioner having: considered the 


‘matter-passed the following order on 16th 


May, 1962— 


“Heard representatives of both the 
owners and the complainants. There is 
a roof, but the R. T. roof has been ad- 
mittedly converted to flat terrace roof. 
The character of the roof has been chang- 
ed without sanction. If the party pays 
al] charges as per Corporation Resolutions 
within one month from the date of com- 
munication of this order, the case may be 
dropped failing which the roof will be 
demolished.” 

The petitioners thereafter made. an ap- 
plication under Art. 226 of the Constitu- 
tion and a rule nisi was issued. The 
came up for hearing before 
Banerjee, J. According to the learned 
Judge there was infringement of R. 30 of 
Schedule XVI ‘of the Calcutta Municipal 
Act, 1951 which could be relaxed under 
R. 31. The learned Judge was of the 


_view that it did not appear from the 


order of the Commissioner whether the 
unauthorised -construction deserved re- 
laxation under Rule 31 nor did the Com- 


‘missioner take the approvel of the Stand- 


ing Building Committee when making 
the order af relaxation. In the afore- 
said view of the matter the learned 
Judge was of the view that the order of 
the Commissioner could not be sustain- 
ed-and he accordingly quashed the order. 
The learned Judge however observed 
that the sald order would not prevent 
the Commissioner from exercising the 


power under Rule 31 of Schedule XVI 


of the Calcutta Municipal Act in accord- 
ance with the law. An appeal was pre- 
said order and judg- 
ment of Banerjee. J. The appeal came 
up for hearing before the Division Bench 
of this Court consisting of Sinha, J. (as 
his Lordship then was) and Sen, J. It 
was argued before the learned Judges of 


-the appellate court that under Sec. 414 


the Commissioner had a discretion in the 
matter and if the Commissioner had ex- 
ercised the discretion such exercise of 


‘ of unrelaxable rules ' 
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the discretion could not be and should 
not be interfered by this court. The 
learned Judges were of the opinion that 
though this point was not taken before 
Banerjee, J. the appellants were entitled 
to urge this point as being a question of 
law. Their Lordships however were of 
the view that under. Section 414 there 
was undoubtedly a discretion, but in res- 
pect of matters which involved violation 
the Commissioner 
had no discretion and should always pass 
en order for demolition. The learned 
Judges referred to the decision of this 
court in the case of Pramila Sundari v. 
Corporation of Calcutta and to a bench 
decision in the case of Subhasini Nandi 
v. Corporation of Calcutta, (1955) 59 
Cal WN 776. Their Lordships however 
felt that the view that their Lordships 


were inclined to take was in conflict with ` 


the division bench decision of this Court 
in the case of Yudhisthir Kumar Dutt v. 
Commr. of Corpn. of Calcutta, (1965) 69 
Cal WN 249. In the aforesaid view of 
thé matter their Lordships felt that two 
questions of importance arose, namely :— 

"1. Under Section 414 of the Cal- 
cutta Municipal Act, 1951, has the Com- 
missioner an absolute discretion to make 
or not to make, an order of demolition? 


2. Can he to make an 


order, where there is an unauthorized’ 


construction rules which are 


either— 
(a) not APERTA under the provi- 
sions of the said Act; or 
(b) are relaxable' but -have not been 


Accordingly their Lo ps referred this 
appeal under Rule 1, of Chapter XXXIA 


of the Original Side ‘of this Court. The ' 


question for our consideration is the 
scope and effect of Section 414 so far as 
it affects the power and discretion of the 
Commission 


2. m gee to! idecide the questions 
involved in this case it is necessary to 
consider the relevant statutory provi- 
sions. The Schedule XVI of the Cal- 
cutta Municipal Act,' 1951 containg rules 
as to the use of building-sites and the 
execution of building work. Sec, 376 of 
the Calcutta Municipal Act, which is in 
Chapter XXII provides that no plece of 
land shall be used as a site for the erec- 
tion of a new buil . and no new build- 
ing shall be erected, otherwise than. in 
accordance with the provisions of the 
said Chapter, namely, Chapter XXII and 
Schedule XVI of the Act, and any orders, 
rules or by-laws meade under the said 
Act. The .expression, “new buildings” 
has been defined under Section 5, sub- 


section (49) of the: Calcutta Municipal 


Act, 1951. Section 387 of the Act pro- 
. vides that subject to the provisions of 
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Section 388, and. the provisions of other 
sections. contained in Chapter XXII of the 
Act, Schedule 16 and or any orders, rules 
and by-laws made under: the Act. relats 
ing to the erection of new buildings, ~ 
shall, subject to the rules in Part X of 
the said Schedule XVI. apply to every, 
alteration of, or addition to. -any build-- 
ing, and to any other work (except tha® 
of necessary repairs not involving any, 
of the works specified in Rule 90 of the 
Schedule XVI) made or done for any, 
purpose in, to, or upon any building, 
Section 388 deals with the powers to re« 
lax provisions of the said Chapter, name= 
ly, Chapter XXII and Schedule XVI. I$ 
has been provided that in the case of en 
erection of any new buildi as defined 
in sub-clause (b)*(c) or (d) of clause (49) 
of Section 5, and in the case of any ad= 
dition or alteration or other work refer 
red to in Section 387, such relaxation of 
the provisions of the Chapter and Sche~ ` 


think fit. It provides fur~ 
ther that no such relaxation shall apply 
to cases other than 
mentioned in Schedule XVI, 
relaxations are not likely to prejudicial- 
ly affect the sanitation or ventilation of 
the building or other buildings in its vici= 
ay, Therefore the effect of Section 388 

ig that only such deviations from. the 
rules in Schedule XVI can be permis- 
sible if they are relaxable under the said 
Schedule and provided further that such 
relaxation do not prejudictally affect the 
sanitation or ventilation of the building 
in question or of other building in the 
vicinity. Section . 414 is contained in 
Chapter XXIV of the Act which deals 
with demolition, alteration and stopping 
of unlawful work. In view of the con- 
troversy in this case, it is necessary to 
nae out Section 414 which is as fols 


va (1) If the Commissioner is satis~« 


(i) that the erection of any building—« 

(a) has been: commenced without ob- 
taining any permission required to ba 
obtained by or under this Act. or 

(b) is being carried on or has been 
completed otherwise than in accordance 
with the particulars on which such. per 
mission was based, or 


{c) is being carried on or ‘has been 
completed in breach of any provision 


. contained in this Act or in any rules or 


by-laws made thereunder. or of any direc- 
tion or requisition lawfully given or made 
under this Act or under such rules on 
by-laws, or 
(ii) that any alteration of, or addition 
to, any building or any other work made 
or done for any purpose in, to or upon 
any building, has been commenced or is 
carried on or has been completed 


thy 


ios hep 
in breach of. or otherwise than in ac- 
cordance with, any sanction granted 
under Section 387 in contravention of the 
provisions of Section 396 or 397. or 


(iii) that any alteration required by 
any notice issued under Rule 22 of 
Schedule XVI has not been duly made, 
he may, without prejudice to any action 
that may be taken under any other pro~ 
vision of this Act. by written notice re- 
quire the person responsible to demolish 
such erection, alteration, addition of 
other work or to make the alteration, as 
the case may be, or to show cause why 
such erection, alteration, addition or 
other work should not be demolished or 
the alteration should not be made. 

(2) The Commissioner may issue a 
notice under sub-section (1) notwith- 
standing the fact that the valuation of 
such building hag been made under Chap- 
ter XI for the assessment of the consoli- 
dated rate. 

(3) If the person responsible fails— 

(a) to demolish such erection, altera- 
fion,. addition or other work, or to make 
the alteration, or 


(b) to show sufficient cause to the 
satisfaction of the Co oner or an 
officer. specially appointed. by the Cor- 
poration with the approval of the State 
Government in this behalf. ag the case 
may be, why such erection, alteration, 
addition or other work, should not be 
demolished. or the alteration should not 
be made, 
the Commissioner may order— 

(i) the demolition of the erection, al- 
feration, addition or other work, or 

(ii) the meking of the alterations: 
Provided that a copy of the order shall 
be served 
cupier thereof and no such action shall 
be taken until the expiry of thirty days 
from the date of the service of the said 
order. 

(4) Notwithstanding anything -‘con< 

tained in the foregoing sub-sections. no 
action shall be taken under this section 
in respect of any erection. alteration, ad- 
dition or other work executed more than 
twelve years before the issue of the 
notice under sub-section (1): 
Provided that the onus of proving ‘that 
the work was done more than twelve 
‘years previously shall lie on the person 
responsible, 

(5) In this section the expression 
“person responsible” includes the owner, 
the occupier and any other person who 
executes the erection, alteration, addi- 
tion or other work or who is liable to 
make any alteration required by any 
notice issued under Rule 22 of Sche- 
dule XVL” 

S. 414-A which was inserted by S. 99 of 


the Calcutta Municipal (Second Amend- only 
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‘tion or alteration of work in 


upon the owner and the oc- 
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ment) Act, 1964 provides that any pers 
son dissatisfied with the order of the 
Commissioner made under sub-section (3} 
of Section 414 may, wi y days 
from the date of the order, present an 
appeal accompanied by a copy of the 
order to the Tribunal constituted unden 
Section 391-B and the President of the 
Tribunal may stay the execution of the 
order for such period or periods as he 
may think fit or until the disposal of the 
appeal Section 415 deals with demolix 
certain 
other cases. It is not necessary for ‘the 
present purpose, to set out the said secs 
tions. Section 537 of the Act provides 
for various penalties. It provides for the 
punishment of fine ag well as imprison- 
ment for contravention of the offences 
mentioned therein. Certain punishments 
for contravention of provisions of Sche- 
dule XVI have also been provided in the 
said section. Section 543 deals with the 
liability of fine for putting buildings to 
other than declared use. Section 544 
provides for fine for using building ‘for 
carrying on offensive trade without pre- 
vious declaration. It is not necessary for 
the purpose of this application to deal 
with the said section. As mentioned 
hereinbefore Schedule XVI of the Cal- 
cutta Municipal Act deals with the rules 
as to the use of the building site and the 
execution of building works. Rule 30 of 
the said Schedule deals with the require+ 
ment of open space in rear of building, 
regulating the rear height. In Rule 31 
power has been given for relaxation of 
certain provisions of Rule 30 to the Com~ 
missioner in certain specified contingen- 
cies and in certain manner. In this con- 
nection reference may be made to S, 388 
referred to above. 


3. An analysis of the differen? 
provisions of the Act makes it clear that 
the buildings should conform to certain 
rules and before construction of new 
buildings sanction must be obtained. The 
rules to which the buildings should con- 
form have been mentioned in the Act 
and powers have been given to the Com~ 
missioner to relax the rules for the pur= 
pose of sanction. in certain cases upon 
certain contingencies. If a building is 
constructed or continued to exist. which 
has been constructed without sanction or 
contrary to the rules, powers have been 
given to the authorities to impose penal- 
ties as well as to order demolition and 
alteration of the building. As- noticed 
before. authority has been given to the 

Commissioner to order demolition, alte- 
ration and stopping of unlawful work in 
respect of such buildings by virtue of 
Section 414 of the Act. If an applica- 
tion is made for sanction. the said sanc< 
tion should be. granted in accordance 
with the rules provided. tion is 

possible in the manner indicated in 
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the rules in granting such sanction, But 
the question that arises in case is 
pe where there has been no relaxation 

a case where the rule cannot be 
eee in such a case, if a building or 
a portion thereof has been constructed 
or altered, what is the scope of the power 
of the Commissioner under Section 414 
of the Calcutta Municipal Act, 1951? 


4. Before this question is consi- 
dered further. it is necessary to refer to 
the facts of this case. From the aff- 
davit of Ramanath Bose, who is the 
Superintendent (Building) of the Corpo- 
ration of Calcutta. it appears that prior 
to 18th August, 1961 it was brought to 
the notice of the Corporation of Cal- 
cutta that certain unauthorised construc- 
tions were being made on the fourth 
storey of the premises No, 20-A, Manspu- 
kur First Lane. On 13th August, 1961 
District Building Surveyor I, inspected 
the said premises in the morning and it 
was found out that a room in the fourth 
storey was being constructed on the wes- 
tern side with increased height It ap- 
peared that the existing sloped roof of 
the gaid room had been demolished and 
the height of the wall on the Western 
side of the said room had been increased 
by 2 feet and iron beams had been fixed 
being preparatory to and for the pur- 
pose of placing the roof over the said 
beam. When the inspection took place 
no roof however, had been placed on 
the beam.: It was found that the said 
alteration was being done without any 
sanction. Therefore, a notice under Sec- 


tion. 416 of the Calcutta Municipal Act, - 


1951 was addressed to the owner. There- 
after a notice under Section 414 of the 
Calcutta Municipal Act was issued and 
pursuant thereto the owner of the build- 
ing submitted a signed statement. The 
owners of the offending building as well 
as the adioining building were heard. 
Thereafter on the 16th of May. 1962 the 
Commissioner passed the order mention- 
ed hereinbefore. It is apparent that the 
existing sloped roof of the room in the 


4th storey had been demolished and the - 


height of the walls of the said room on 
the western side had been increased by 
only 2 feet and a flat roof or terrace had 
been built in its place. According to 
the Superintendent (Building), there was 
no serious infringement or violation of 
any building rule. nor was there any 
obstruction of light or air in to the ad- 
floining premises. It is clear that there 
was slight infraction of R. 30 of Sch. XVI 
of the Act. The infraction was to a very 
small extent, but the infraction was in res- 
pect of a rule which could not have been 
relaxed in the circumstances of this case 
end had not been in fact relaxed by the 
Commissioner by any prior order. In 
those circumstances, instead of passing 
the order for demolition, the Commis- 
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sioner passed the order in question. The 
main point that was contended for on 
behalf of the adjoining owner was that 
in ‘case of building or a part of the 
building, which had been built in viola- 
tion of Rule 30 of Schedule XVI and 
relaxation in respect of which had not 
been granted and/or could not be grant- 
ed, under Section 414 the Commissioner 
had no option left to him, but had -to 
order demolition of that portion. It was 
contend that the Commissioner hav- 
ing not done that had acted illegally and 
in excess of his jurisdiction. The case 
of Sk. Abdul Samad v. Corpn. of Cal- 
cutta, 10 Cal WN p. 182 was a case 
Cae with the Calcutta Municipal Act, 
Magistrate was empowered to order de- 
molition of building constructed in breach 
of the sanction. The section used the 
expression “may”. It was held that the 
expression vested upon the magistrate a 
discretion and the expression “may” 
should not be construed as “shall”. 
Similar views .were expressed in the case 
of Chuni Lal Dutt v. Corpn. of Calcutta, 
ILR 34 Cal 341. That was a case under 
the Calcutta Municipal Act, 1899. There 
it was held that the Municipal Magis- 
trate should exercise the discretion with 
due regard to’ those rules, which guided 
Court of Equity in granting injunctions, 
with this difference that he had also to 
consider whether or not a building ought 
to be demolished on the ground of its 
being a danger or obstruction to the 
public. There the Magistrate had order- 
ed demolition. and in the facts of that 
case and in the light of the sections it 
was held that the Magistrate passed the 
order erroneously and without properly 
exercising his jurisdiction; Reference 
may be made to the decision in the case 
of Corpn. of Calcutta v. Bangshidhar 
Bidasaria, 41 Cal WN 1373 = (AIR 1938 
Cal 36). That was a case under the Cal- 
cutta Municipal Act, 1923. There the 
Court was considering the question whe- 
ther order for demolition should have 
been passed by the Magistrate. Sec, 363 
of the said Calcutta Municipal Act, 1923 


- provided as follows :— 
a “363. (1) If the Corporation are satis- 


(1) that the erection of any new 
Idin: 


g— 
(a) has been commenced without 


obtaining the written permission of the 
Corporation. 


(b) is being carried on or has been 
completed otherwise than in accordance 
with the particulars on which such per- 
mission was based, or 


(c) is being carried on or has been 
completed in breach of any provision 
contained in this Act or in any rules or 
made thereunder. or of any. 


Under Section 449 of the Act the- 


u 
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direction or requisition -lawfully given 
or made under this Act or under such 
rules or by-laws, or -~ 


(2) that any alteration of, or addition 
to, any building or any. other work made 
or done for any purpose in, to or upon 
any building, has been commenced or is 
. being carried on or has been completed 
in breach of, or otherwise than in ac- 
cordance with, any sanction granted 
under Sections 330, 340 or 341, or 


(3) that any alterations required by 
any notice issued under Rule 22 of Sche- 
dule XVII have not been duly made, 
they may, after giving the owner of 
such building an opportunity of pene 
heard, apply to a Magistrate, and such 

Magistrate may make an order directing 
that such erection, alteration, addition 
or other work, as the case may be, or 
so much thereof as has been executed 
unlawfully as mentioned in clauses (1), 
(2) or (3). or that any structure, speci- 
fled under the Explanation to clause (d) 
of Rule 53, or the Explanation to clause 
(iv) of Rule 81, of Schedule XVII as a 


A to be demolished or altered, 
8. — 
-—i) be demolished by the owner 


thereof or altered by bim in accordance 
with the order of the Magistrate to the 
satisfaction of the Corporation, "as the 
case may’ require, or 

(ii) be demolished or altered by the 
Corporation at the expense of the said 
owner; 

Provided that the Magistrate— 

(a) shall not make any order under 
this section without giving the owner 
and occupier of the building to be so 
demolished or altered full opportunity 


ef adducing evidence and of being. heard. 


in his defence, and 


(b) may make any such order not-- 


withstanding the fact that a valuation of 
such building has been made .by the 

Executive Officer under Chapter X for 
’ the assessment of the consolidated rate: 
Provided that where the Corporation 
have instituted proceedings under S, 493, 
no application shall be made under this 
section. 

(2) Notwithstanding anything con- 
tained in sub-section (1), no proceedings 
shall be instituted thereunder in respect 
. of any work which. has been done more 
than five years before the institution of 
.guch proceedings: 

Provided that the onus of proving 
that the work was done more than five 
years previously shall lie on the owner.” 
It was held by Biswas, J.. that the Magis- 
trate could refuse to pass an order for 
demolition of an unauthorised structure 
when he was satisfied that the case was 
not a fit one for such an order, In the 
case of the Corpn,, of Calcutta v, Mul- 


Purusottam v. Ratan Lal (FB) (S. Mukharii J} 


_ thereunder. 
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chand Agarwala, AIR 1956 SC 110, the 
Supreme Court was considering a case 
under the Calcutta Municipal Act, 1923. 
The Supreme Court had occasion to con- 
sider the ambit of.the jurisdiction grant- 
éd to the Magistrate under Section 363 
of the Calcutta Municipal Act, 1923 and 
the Supreme Court held that the Magis- 


- trate might pass an order for demolition 


of the building, and though the word 
‘may’ might in some contexts be con= 
strued as meaning ‘shall’ that was not 
the sense in which it a been used in 
Section 363. It was held that S. 363 did 
not require that when a building “was 
shown to have been erected without 
permission or completed otherwise than ` 
in accordance with the terms of the pers 
mission or in breach -of the building rules, 
an order for its demolition should be 
made as a matter of course, The sec- 
tion fave the Magistrate a discretion 
whether he should or should not pass 
such an order. The provisions of the 
Section 414 of the. Calcutta Municipal 
Act, 1951 came to be considered by a 
Division Bench of this Court in the case 
of (1965) 69 Cal WN 249 and the Divi- 
sion Bench'held that the power confer- 
red under Section 414 did not provide 
that the Commissioner must make an 
order for demolition in every case where 
he was satisfied that any erection, altera- 
tion or addition of any building had been 
made or was being carried on in con- 
travention of the Act or the Rules made 
While on the one hand the 
section conferred upon the Commissioner 
the power to make an order for demoli- 
tion, on being satisfied about any un- 
authorised construction, the section at 
the same time-conferred upon him, 
power to issue a notice to show cause on 
the party, why an order for demolition 
should not be made, 


5. It appears to us that the Sec- 
tion 414 vests upon the C Commissioner a 
discretion, The discretion is, for the 
purpose of facilitating the scheme and 
the object of the Calcutta Municipal Act, 
1951. That discretion must be used bona 
fide and not on any extraneous ground. 
The section also enjoins that the Com- 
missioner should exercise discretion 
quasi judicially, that is to say, by giv- 
ing 












to show cause why an order 
demolition should not be made. There. 
fore.. if in an appropriate case where 
it is’ found that there has been infraction 


or nature or has not in any way 
affected the sanitation or ventilation and 
the amenities of the building in questi 
and other adjoining premises. then the 
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Commissioner-has the discretion not to 
order demolition. Sufficient cause has 
It is inappropriate to 









Pendent judictal body; but the 
tion has been given to the administrative 
ead of the Corporation, to be exercised 
in a quasi-judicial manner. These in 
our view do not make any difference 
as to the nature of:the discretion given. 
We are, therefore, on jthis aspect of the 
tter in respectful agreement with the 

ew expressed by the Division Bench 
the case of (1965) 69 Cal WN 249. In 
the judgment of reference, reliance was 
placed on a decision in the case of “(1955) 
59 Cal WN 776. In: our opinion that 
case did not gaa with the nature of the 
discretion given tothe Magistrate under 
Section 363 of the Calcutta Municipal 
Act, 1923 or to the Commissioner under 
Section -414 of the Calcutta Municipal 
Act, 1951. Theréfore, it is not necessary 
to discuss the aforesaid decision in detail. 
Reliance was also placed in the referring 
fudgment on a decision in the case of 
Pramila Sundari Dasi v. Corpn. of Cal- 
cutta of P. B. Mukharii, J.. (as his Lord- 
p then was). The ‘facts of that case 
were slightly different But it appears 
that there is some observation by the 
learned Judge to the effect that the Cor- 
poration bad no power to allow an un- 
authorised construction to continue by 
virtue of an order under Section 414 of 
fhe Act. If, by the said observation, it 
was meant by the learned judge that the 
Commissioner had no’ discretion at all, 
fm an ‘appropriate case, not to order de- 
molition even in a case where the con- 
struction was in violation of the rules, 
with respect we cannot agree with the 
gaid view for the reasons mentioned 
hereinbefore. We will now deal with 
the two questions mentioned in the re- 
ferring judgment. So far as the first 
question mentioned hereinbefore We are 
of the opinion that the Commissioner 
has a discretion either to make an order 
Hor demolition or not,to make an order 
for demolition. That discretion 1s in no 
way circumscribed, but the Commissioner 
cannot act arbitrarily. or on extraneous 
grounds. If on consideration of the facte 
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of a particular case the Commissioner is 
satisfied that there is sufficient cause 
why an order for:demolition should not 
be made even in case of unauthorised 
construction infringing rules which are 
either not relaxable under the Act or 
which have not been relaxed, he has 
the discretion not to make an order for 
demolition. That disposes of the: second)’ 
-question raised in the referring judg- 
men ; 


6. Counsel for the respondent ad- 
Joining owner contended that. in the 
order in question the Commissioner bad 
not indicated any reason, Counsel is 
right. Quasi judictal authorities should 
give some indication of the reason in the 
order. But though no reasons had béen 
stated in the order, the background of 
the making of the order has been fully 
explained in the affidavit of the Corpo- 
tation of Calcutta and in view of the 
fact that it appears to us that it was a 
very small infraction that was the rea-| . 
son for making the order in question, 
especially in view of the fact that there 
was some construction -before and the 
new construction did not materially af- 
fect . the amenities of the adjoining pre- 
mises. This matter has continued for a 
very long time and it would not be pro- 

per in this case to refer the matter back 
to the Commissioner for the purpose of 
tan the reasons. We must, however, 
emphasise the importance of giving some - 
indications of the reasons in the order, 
ye therefore, hold that the Commis- 
oner has a discretion to order demoli- 
TE or not to order demolitión even in 
a case -the construction was un- 
authorised, but that discretion must be 
used bona fide and on proper materials 
and not on the extraneous ground, but 


“upon the facts of each particular case, 


Having considered the matter-from that 
point of view. it appears to us that we 
cennot hold that the Commissioner has 
used discretion in view‘of the facts and 
circumstances of this case improperly or - 
arbitrarily. 


T. In the aforesaid view of the . 
matter this appeal is allowed, the judg- 
ment and order of Banerjee, J., dated 
llth July, 1963 are hereby: set aside end 
the application under Article 226 of the 
Constitution is dismissed and the rule 
nisi issued. is discharged. In the facts . 
and circumstances of this case there will 
be mo order as to costs of this appeal, . 


ARUN K. MUKHERJEA, J.:— 8, 


M. M. DUTT, J.:— 9. I agree. 
‘Reference answered in affirmative, 
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AIR 1972 CALCUTTA 465 (V 59 C 98) 
AMARESH ROY AND 

AMIYA KUMAR MOOKERJI, JJ. 

Ramesh Prosad Agarwal, Petitioner 
v. Union of India, Respondent. 

Appln, for leave to appeal to the 
Supreme Court S, C. A. No. 16 of 1972, 
D/- 2-6-1972. 


_ Index Note:— Constitution of India, 
Art. 133 (1) — Defence of India Act (No. 
85 of 1939), S. 19 (1) (b) and (f) — High 
Court while hearing ap under the 
Defence of India Act, functions as a 
Court and not as an Arbitration Tribunal 
— But its decision is not a judgment, 
decree or final order within Art. 133 (1) 
tt (X-Ref:— Civil P. C. (1908), Ss. 109 
and 110), (Para 5) 


_ Brief Note:— The decision given by 
fhe High Court in an appeal against 
award under Section 19 (1) (f) of Defence 
of India Act is a determination from 
which special leave to appeal to Supreme 
Court under Art. 136 lies. ATR 1968 SC 
384 modifying the view in AIR 1958 SC 
947, Rel. on. (Paras 5 and 6) 
Cases Referred: Chronological Paras 


‘AIR 1968 SC 384 = (1968) 1 SCR 
372. Collector, Varanashi v. Gourt 
Shankar Misra 

(AIR 1958 SC 947 = 1959 SCR 1177, 
Hans Kumar Kishan Chand v. 
Union of India 


A. M. Mitra, Jnanendra Coomar 
Dutt, and Motilal Agarwal, for Petitioner; 
P, K. Sen Gupta and P.N, Palit, for Op- 
posite Party. 


AMARESH ROY, J.:— This is an ap- 
plication under Art. 133 (1) (a), (b) & (c) 
of the Constitution of India, and it arises 
out of an appeal that was disposed of by 
the judgment of a Division Bench of this 
Court composed of by my learned brother 
the Hon’ble Mr. Justice Amiya Kumar 
Mookerii sitting with the Hon’ble Mr. 
Justice P. N. Mookerjee. P. N. Mooker- 
Hee, J. has left this Court on superannua~ 
zion. This application has been assigned 
to this Bench by my Lord the Hon’ble 
the Chief Justice by an order dated 19th 
April, 1972, 


2. The application arises out of a 
proceeding for acquisition of land under 
the Defence of India Act. Property, 
sought to be acquired comprised land and 
structures thereon. The area of the land 
wag 1 bigha 10 cottash and 14 Chs. The 
Collector’s offer was at the rate of Rupees 
500/- per cottah for the land and Rupees 
30,394/- for the structures. The total 
offer made by the Collector came to 
Rs. 48093.02 paise. The claimant claimed 
at the rate of Rs, 1,500/- per cottah for 
the land and Rs. 60,274/- for the struc- 
TET Ae eee eS ee ee 
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tures. The claimant also claimed statu- 
tory allowance of 15% under the law. 
The Arbitrator allowed a compensation 
of Rs, 61,661/- including 15% statutor 
allowance and interest at the rate of 5 
per annum. Against the decision of the 
Abitrator the claimant appealed to this 
Court and by the judgment of the Divi- 
gion Bench mentioned above this Court 
enhanced the amount of compensation to 
Rs, 45,334/- for the land and Rs. 30,875/- 
for the structures. The total coming to 
Rs. 76,209 with the usual statutory allow- 
ance of Rs. 15 per cent. This Court also 
awarded to the claimant interest at the 
rate of 5% per annum. That was award- 
ed by the learned Arbitrator but with a 
little variation as to the period. 


3. Against that decision of this 
Court the present application has been 
made praying for a certificate of fitness 
under Art. 133 (1) (a) (b) and (c) of the 
Constitution of India. 


4, Appearing on behalf of the an- 
plicant the learned Advocate Mr. A. M. 
Mitra has contended that the judgment 
sought to be appealed from is which is 
not an effirmance and the proposed ap- 
peal according to Mr. Mitra satisfies the 
valuation test. He also contended that it 
is also a final order because it has finally 
determined the lease between the parties 
and therefore, it comes directly under 
Art. 133 (1) (a) of the Constitution, 


5. Mr, Sengupta, appearing on be- 
half of the respondent contends that the 
instant case does not come within the 
provision of Art, 133 (1) (a) of the Con- 
stitution, as the decision given by this 
Court in appeal against the award is not 
a decree, judgment or final order. The 
decision of the Arbitrator appointed under 
Section 19 (1) (b) of the Defence of 
India Act, is expressly referred to in 
Section 19 (1) (f) as an “award”. An 
appeal is a continuation of the original 
proceeding which is an arbitration pro- 
ceeding, It is contended that the character 
does not change when it has been brought 
up before an appellate Court. In this 
respect two decisions of the Supreme 
Court have been discussed before us. In 
the case of Hans Kumar Kishen Chand 
v. Union of India, AIR 1958 SC 947, their 
Lordships observed that it is not every 
decision given by a Court that could be 
said to be a judgment, decree or order 
within the provisions of the Civil P. C. 
It will depend on whether the pro- 
ceedings in which it was given, came be- 
fore the Court in its normal civil juris- 
diction. Their Lordships referred to the 
Court for determination by way of arbi- 
tration or where it comes by way of ap- 
peal against an award, then the decision 
is not a judgment, decree or order under 
the Code of Civil Procedure. In that case 
Supreme Court held that the High Court 
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in hearing and deciding the appeal of 
the present nature acts essentially as an 
Arbitration Tribunal, and for that reason 
the decision of the High Court in the ap- 
peal under that provision of the Defence 
of India Act is not a judgment, decree or 
order within the meaning of Sections 109 
and 110. Civil P. C. In a later decision 
in the case of Collector Varanashi v. 
Gouri Shankar Misra, AIR 1968 SC 384 
the Supreme Court held that under Sec- 
tion 19 (f) of the Act the High Court 
functions as a “Court” and not as a desi- 
gnated person or arbitration tribunal, It 
was held in that decision of the Supreme 
Court that the decision rendered by the 
High Court under Section 19 (1) (f) of 
the Defence of India Act is a ‘determina-~ 
tion’, and hence, it is within the com- 
petence of the Supreme Court to grant 
special leave to appeal under Art. 136 of 
the Constitution, .. 


6. By effect of those two deci- 
sions, in our view, the law stated that 
High Court in hearing appeals under the 
Defence of India Act functions as a 
Court. To that extent the later Supreme 
Court decision has modified the view of 
that Court as it appears in the earlier 
decision mentioned above. But at the 
same time in the later decision the 
Supreme Court has left unaltered the 
previous view that the decision given by 
the High Court in an appeal against the 
award is neither a decree, nor a judg- 
ment nor final Gees. But their Lord- 
ships have held in that later decision that 
the decision rendered by the High Court 
under Section 19 (1) (f) of the Defence 
of India Act is a “determination”. The 
word determinan occurs in Art. 136 
but does not occur in Art, 133 of the 
Constitution of India. In our view the 
position therefore is that, even if it be 
held that the proposed appeal satisfy the 
valuation . test, it does not satisfy the 
other conditiong in so far the decision of 
the Division Bench of this Court dated 
12th May, 1970 in appeal against Award 
under the Defence of India Act is not a 
decree, judgment or. oa order within 
the meaning of Art. 133 (1) of the Con- 
stitution. That being so, the certificate 
of fitness for an appeal to the Supreme 
Court cannot be granted. ' 


7. In the result the application is 
dismissed. 
8. There will be no order ag fo 





K. T. & I, Co. v. Union of India (S. P. Mitra J.) 


A.E R. 


AIR 1972 CALCUTTA 466 (V 59 C 99) 
SANKAR PRASAD MITRA AND 
ARUN KUMAR JANAH. JJ. 

M/s. Kothari Trading and Investmen# 
Co. Pvt Ltd., Petitioner v. Union: of 
India. Opposite Parties. 


Civil Rule No. 2230 of 1971, Dle 
28-6-1972. 


Index Note:— (A) Civil P. C. (1908), 
S. 80 — Railway Administration making 
part payment in full settlement of claim 
after issue of first notice under S. 80 and 
plaintiff accepted the same under protest 
— Suit for balance if maintainable with- 
out second notice. 


Brief Note:— (A) Held. after accept~ 
ance of the payment by the plaintiff even 
under protest, a new set of facts had 
arisen . giving rise to a fresh cause of 
ection: and therefore fresh notice was. 
necessary to he given for providing op~ 
portunity to Government to consider 
whether the balance of the plaintiffs 
claim should be paid or not. Therefore 
the suit was not maintainable. (Para 3} 


N. C. Ganguly, for Petitioner; Ajoy. 
Kumar Basu, for Opposite Parties. 


SANKAR PRASAD MITRA, J.:—~ 
This Rule has been obfained against the 
Judgment of the- Small Cause Court, 
Sealdah, delivered on the 27th April, 1975 
in S. C. C. Suit No. 1061 of 1970. Two 
consignments of 145 Bags of Sugar belong- 
ing to the plaintiffs were booked on April 
1, 1968 imder N/R No, 297704 and on 
May 2, 1968 under R/R, No. 847875 from 
Biswas and Bazpur respectively on the 
North Eastern Railwav. The goods wera 
to be delivered at Kantapukur on the 
Eastern Railwav. The plaintiff alleged 
that there was shortage of 530.200 Kgs. 
in the first consignment and 414.600 Kgs, 
in the second consignment due to 
negligence of the Railway Administras 
tion. For the first consignment the plain-< 
tiff claimed Rs, 877.27. For the second 
consignment the plaintiffs claim for 
Rs, 792.52. The Railway Administration 
paid to the plaintiff Rs. 731.22 in respect 
of the first consignment and Rs. 663.68 in 
respect of the second consignment. The 
plaintiff instituted the suit for recovery 
of the balance of Rs. 146.05 for the first 
consignment and Rs. 129.91 for the see 
gond consignment, 


2. It appears that both the pay- 
ments, aforesaid, by the Railway Adminis~ 
tration were made in full settlement of 
the plaintiffs claim but the plaintif ac- 
cepted the said sumg under protest, The 
learned Judge has held that the plains 
tiffs claim with regard to the first cons 
eignment was maintainable but as the 
protest for the second consignment was 
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made long after the receipt of the money, 
the claim in respect thereof could not be 
sustained. We do not intend to express 
any view on these findings. 


3. The learned Judge has dis- 
missed the suit altogether on the ground 
that no fresh notice under Section 80 of 
the Code of Civil Procedure was served 
on the General Manager of the Railway 
concerned so far as the balance of the 
plaintiff's two severa] sums aforesaid is 
concerned. In our opinion, the learned 
Judge has come to the correct conclu- 
sions. After acceptance of the two sums, 
mentioned above by the plaintiffs, a new 
set of facts had arisen. The said two 
sums were offered in full settlement of 
the plaintiffs claims, The plaintiff ac- 
cepted the said sums, it is alleged, under 
protest and the ae intended to sue 
for the balance of his claims. is a 
new set of facts giving rise to a cause of 
action (not pleaded in the notice under 
Section 80). The reliefs claimed in the 
suit are also much less than the reliefs 
Claimed in the notice under Section 80. 
The obiect of this notice, it is well known, 
is to give the Government concerned, an 
jJopportunity to reconsider its legal posi- 
tion and to make amends or settle the 
claims without litigation. It is true that 
the notice should not be construed in a 
pedantic manner or in a manner com- 
pletely divorced from common sense. 
But in the instant case, we find that the 
Government was given no opportunity at 
all to consider whether in view of the 
plaintiff's alleged acceptance under pro- 
test the balance of the plaintiffs claims 
should be paid off. The original notice 
under Section 80 which the plaintiff had 
served, did not fulfil the requirements of 


Jaw. In these premises we are inclined 
to uphold the judgment of the lower 
Court. 


4, This Rule is discharged. There 
will be no order ag to costs. 

JANAH, J. :— 5. I agree, 

Revision dismissed. 


‘AIR 1972 CALCUTTA 467 (V 59 C 100) 
AMARESH ROY AND 
AMIYA KUMAR MOOKERJI, JJ. 
The State of West Bengal, Petitioner 
y, Mohamad Hanif, Respondent. 


Supreme Court Applns. Nos. 10 and 
1 of 1972, D/- 2-6-1972 for leave to Ap- 
peal to Supreme Court against Judgment 
and decree of this Court in O. D, Nos. 296 
and 377 of 1959, D/- 9-11-1970. 


Index Note:— Constitution of India, 
Art. 133 (1) — Judgment, decree or final 
order — Decision of High Court in appeal 
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against award of compensation under Sec- 
tion 19 (1) — Leave to appeal — Defence 
of India Act, 


Brief Note:— The decision of the High 
Court in appeal against an award under 
Section 19, Defence of India Act, is not 
a decree. judgment or final order within 
the meaning of Art. 133 (1) of the Con- 
stitution. That being so, no certificate of 
fitness to appeal to the Supreme Court 
can be granted. AIR 1958 SC 947 & AIR 
1968 SC 384, Foll (Para 9) 
Cases Referred: Chronological Paras 
AIR 1968 SC 384 =-(1968) 1 SCR 

372, sepa nae Varanashi v. no 
Shankar 


ATR 1958 SC 947 = 1959 SCR 1177," 
Hans Kumar Kishen Chand v. 
Union of India 5. 9 

P. K. Sen Gupta and N. G. Das, for 
Petitioner; Bankim Chandra Banerjee and 
Gaganendra Krishna Deb, for Respond- 
ent. 

AMIYA KUMAR MOOKERJI, J :— 
These are two applications under Arti- 
cle 133 (1) of the Constitution praying 
for Certificates for leave to appeal to 
the Supreme Court against the judgment 
and decree of a Division Bench of this 
Court dated 9th of November, 1970, pas- 
sed in two appeals from Original Decree 
Nos, 296 and 377 of 1959. The said ap- 
peals were directed against an award 
Riven by the Arbitrator, 24-Parganas, in 
a reference under Section 19 of the De- 
fence of India Act, in respect of pay- 
ment of terminal compensation. The pre- 
mises No. 11, Canal South Road, also 
known ag Pagladanga, was requisitioned 
including the land and structure under 
the Defence of India Rules. The said 
property was derequisitioned on 13th of 
August, 1946. The owner claimed ter- 
minal compensation to the tune of Rupees 
609424/-. The Lands Hiring and Disposal 
Department of the Government assessed 
the compensation at Rs, 154515.50. The 
owner did not accept the department’s 
assessment, as a result, the matter was 
referred to the Arbitrator. The refer- 
ence was originally heard by Sri J. C. 
Mazumdar, who made an award on 18-8- 
1951. Against that award both the owner 
and the Government appealed to this 
Court, . This Court allowed those apneals 
and the case was remitted back to the 
Arbitrator for rehearing with certain dir- 
ections. The case was reheard by the 
new Arbitrator who passed an award for 
Rs, 154515.50. From that award, the clai- 
mant preferred appeal from Original 
Decree No. 296 of 1959. the Government 
also challenged the said award in other 
appeals — appeal from original decree 
No. 377 of 1959, seeking to reduce the 
award to Rs, 53350. 00. 

2. The Division Bench 
Court allowed the claimants 


of this 
appeal 
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No, 296 of 1959 in part, enhanced the 
award of compensation to Rs, 2,80,759/- 
and dismiss the Government’s appeal 
No. 377 of 1959, 


3. The petitioner, the State of 
West Bengal being aggrieved against the 
said judgment and decree of the Division 
Bench, intends to prefer two appeals to 
the Supreme Court and prays for Cer- 
tificate of fitness for leave to appeal under 
Art. 133 (1) of the Constitution. 

4, Mr. Sen Gupta, appearing on 
behalf of the petitioner, contends that 
the judgment sought to be appealed from, 
is one of reversal; the proposed appeal 
satisfies the valuation test. It is also a 
final order because it has finally deter- 
mined the lis between the parties. There- 
fore, it comes directly under Art. 133 (1) 
(a) of the Constitution. 


5. Mr. Banerjee, appearing on be~ 
half of the respondent, contends that the 
instant case does not come within the 
purview of Art, 133 (1) (a) of the Con- 
stitution, as the decision given by this 
Court in appeal against the award is not 
a decree, judgment or final order, The 
decision of the Arbitrator appointed under 
Section 19 (1) (b) of the Defence of India 
Act, is expressly - referred to in Sec- 
tion 19 (1) (f) as an ‘award’. An appeal 
is a continuation of the original proceed- 
ing and if the original proceedings iare 
arbitration proceedings, their character do 
not change when they are brought up 
before an appellate tribunal, In support 
of his contentions, Mr. Banerjee relied 
es the decision of the Supreme Court 
in Hans Kumar Kishen Chand v. Union 
of India, ATR 1958 SC 947. 


6. The. Supreme Court observed 
in that case that it is not every decision 
given by a Court that could be said to be 
a judgment, decree or order within the 
provisions of the Code of Civil Procedure. 
It will depend on whether the proceed- 
ings in which it was given, came before 
the Court in its normal civil jurisdiction. 
When the dispute is referred to the Court 
for determination by way of arbitration 
or where it comes by ‘way of appeal 
against an award, then the decision is not 
a judgment, decree or order under the 
Code of Civil Procedure. The. Supreme 
Court came to the conclusion that the 
word ‘arbitration’ in Section 19 (1) (g) of 
the Act covered the entire proceedings 
from their commencement before the 
Arbitrator to their termination in the 
High Court on appeal, where an appeal 
had been preferred, and the High Court 
in hearing and deciding the appeal, acted 
essentially as an Arbitration Tribunal. 
Therefore, the decision of the High Court 
in the appeal under that provision, is 
not a judgment, decree or order wi 
the meaning of Sections 109 and 110, Civil 
Procedure Code, 


State of W. B. v. Md, Hanif (A. K, Mookerfi J} 


A. J. Re 


7. The above judgment of the 
Supreme Court has again came up fon 
consideration in Collector, Varanashi v, 
Gouri Shankar Misra, AIR 1968 SC 384. 
In that case. the Supreme Court held 
that under Section 19 (f) of the Act: the 
High Court functiong as a ‘Court’ and 
not as ‘a designated person’ or ‘Arbitra- 
tion Tribunal’, And it is further held 
that the decision rendered by the High 
Court under Section 19 (1) (f) of the 
Defence of India Act is a ‘determination’, 
end hence, it is within the competence 
of the Supreme Court to grant special 
leave to appeal under Art. 136 of the Con= 
stitution. 


8. Mr. Sen Gupta contends that 
the Supreme Court held in the above 
case, AIR 1968 SC 384 that the High 
Court is a ‘Court’, accordingly, it should 
be held that the order passed in the ap+ 
peal under Section 19 (1) (f) is a final 
order wi the meaning of Art, 133 (1} 
(f) of the Constitution. 


9. It is true that the Supreme 
Court did not accept the position that 
the High Court is not a Court when if 
hears appeal under Section 19 (1) (f) of 
the Act but at the same time in the latep 
decision the Supreme Court has left un« 
altered the previous view in Hans Kumar 
Kissen Chand’s case, AIR 1958 SC 947 
that the decision given by the High Cour® 
in an appeal against the award, is neither 
a decree, judgment or final order. More~ 
over, in the Collector of Varanashi’g case, 
ATR 1968 SC 384 the Supreme Court has 
specifically held that the decision render- 
ed by the High Court under S. 19 (1) (5 
of the Act is a ‘determination’ which oC 
curs in Art, 136 but does not occur in 
Art, 133. The position, therefore, is that 
although both the proposed appeals satis- 








of this Court dated 9th of November, 
1970, in 
the Defence of India Act, is not.a decree, 
judgment or final order within the mean- 
ing of Art. 133 (1) of the Constitution. 
That being so, no Certificate of fitness to 
appeal to the Supreme Court can 
granted 


10. In the result, these applica~ 
tions are dismissed, 


11. There will be no order as to 
costs, 
Applications dismissed, 
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AIR 1972 CALCUTTA 469 (V 59 C 101) 
SANKAR PRASAD MITRA AND 
A. K. JANAH, JJ. 

Chittaranjan Mondal, Petitioner v. 
Sankar Prosad Sahani, Respondent. 

L. P. A. T. No. 3178 of 1971 in Civil 
Rule 3439(F) of 1971, D/- 18-5-1972. 


Index Note:— (A) Letters Patent 
(Calcutta), CL 15 — Judgment — Order 
refusing to grant injunction restraining 
mie of judgment decree is appeal- 
able. 


Brief Note:— (A) Where in an appeal 
against a decree for ejectment an appli- 
cation is made the tenant for an in~ 
junction restraining the landlord from 
executing the decree and such applica- 
tion is dismissed by a single Judge of the 
High Court hearing the appeal the order 
of single Judge is a ‘judgment’ within the 
meaning of Cl. 15 of the letters Patent 
and hence is appealable as the same is 
passed in an independent proceeding 
ancillary to the appeal. ILR 35 Mad L 
(FR) & AIR 1935 Cal 35, Followed. 

(Para 8) 

Cases Referred: Chronological Paras 
AIR 1960 Cal 582 = 64 Cal WN 

861, Mohd, Felumeah v, S. Mondal 7 
AIR 1957 Cal 727 = 61 Cal WN 
559. Shorab Merwanji Modi v. 

Mansata Film Distributors 

AIR 1953 SC 198 = 1953 SCR 1159, 
Asrumati Debi v. Rupendra Deb 
Bi 1935 Cal 35 = 39 Cal WN 155, 
Lea Badin v. Upendra Mohan Roy 

Chaudhury 5 


(1912) ILR 35 Mad 1 = 21 Mad 
LJ 1 (ŒB), Tuliaram Row v. 
Alagappa 3 
(1872) 8 Beng LR 433 = 17 Suth 
WR 364, Justices of the Peace of 
Calcutta v. Orient Gas Co, 2 


Apurbadhan Mukherjee, Kanan 
Kumar Ghosh and N, Chowdhury, for 
Petitioner; Syamaprasanna Roy Chou- 
dhury, for Respondent, 


SANKAR PRASAD MITRA, J.:— 
This Rule is against an order of Amaresh 
Roy, J. made on the 23rd November, 1971. 
The plaintiff instituted an Ejectment Suit 
in the City Civil Court. By its judgment 
delivered on July 12. 1971. the City Civil 
Court passed a decree for ejectment. The 
tenant-defendant preferred an appeal to 

Court, It was Appeal No. 2365 of 
1971. In this appeal the tenant-defend- 
ent made an application for an injunc- 
tion restraining the plaintiff from execut- 
ing the ejectment decree, This application 
for injunction came up for hearing before 
Amaresh Roy, J. and His Lordship dis- 
missed the application on the 23rd 
November 1971. Against this order of 
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dismissal the tenant-defendant has pre 
ferred a Letters Patent Appeal and this 
Rule has been obtained in connection 
with that appeal. 


. 2. Mr. Roy Choudhury appearing . 
for the plaintiff in the Ejectment Sulit 
has raised a preliminary objection. He 
says that the order of Amaresh Roy, J. 
dismissing the application for injunction 
is not a ‘judgment? within the meaning 
of Cl. 15 of the Letters Patent. The 
order according to Mr. Roy Choudhury 
does not affect the merits of the contro~ 
versy between the parties nor does if 
determine any right or liability of any 
of the parties. In other words, the 
order does not decide either wholly or 
partly any of the matters in dispute in 
the suit itself. Mr. Roy Choudhury con~ 
tends that the word ‘ludgment’ in Cl, 15 
of the Letters Patent means. a judgment 
or decree which decides the case one 
way or the other either in its entirety or 
in part. It does not, says Mr. Roy~ 
choudhury, mean a decision or order of 
an interlocutory character, which mere~ 


`~ ly decides some isolated point not: affect- 


ing the merits of the case. Learned 
Counsel has referred us to a large number 
of decisions in support of his contention 
as aforesaid, We do not intend to deal 
with all the cases cited. For our pur 
pose in thig matter it is necessary to 
mention the decision of Sir Richard 
Couch, C. J., in the Justices of Peace v. 
The Oriental os Co., (1872) 8 Beng LR 
433. Couch, C. has stated : 


“We think ae in clause 15 
means a decision which affects the merits 
of the question between the parties by 
determining some right or liability. It 
may be final, or preliminary or interlocu- 
tory, the difference between them being 
that a final judgment determines the 
whole cause or suit, and a preliminary or 
interlocutory judgment determines only 
a part of it, leaving other matters to be 
determined”, 


3. This view of Couch, C. J. has 
been considered from time to time by 
numerous decisions by this Court as well 
as other High Courts and the definition 
of ‘judgment’? which the learned Chief 
Justice gave was variedly interpreted. In 
a Full Bench decision of the Madras High 
Court in Tullaram Row v. Alagappa, 
(1912). ILR 35 Mad 1 (FB), White, C. J. 
has considered the view of Couch, C, J. 
end has stated: “The test seems to me to 
be not what is the form of adjudication 
but what is its effect in the suit or pro~ 
ceeding in which it is made.” 


4. White, C. J. has laid down three 
tests for determining whether an order 
is a ‘judgment’ within the meaning of 
the corresponding clause of the Madras 
Letters Patent, These tests are as 
follows:— 
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(1) If its effect is to put an end to the 
suit or proceeding so far as the Court 
before which the suit or proceeding is 


_ pending is concerned; or 


(2) if the non-compliance therewith 
will have the effect to put an end to such 
suit or proceeding; or 

(3) if it is passed in an independent 
proceeding which is ancillary to the suit 
(not instituted as a step towards judg- 
ment, but with a view to rendering the 
judgment effective when obtained) e.g. 
an order on an application for temporary 
injunction or for the appointment of a 
receiver, 

5. Mookerjee, J. (sitting with 
Patterson, J.) in Lea Badin y. Upendra 
Mohan Roy Chaudhury, 39 Cal WN 155 
= (AIR 1935 Cal 35) had to deal with an 
order made by'a single Judge on the Ori- 
ginal Side of this Court discharging an 
interim receiver appointed ex parte. His 
Lordship was of the view that the order 
T appealable. It was a ‘judgment’ 

thin the meaning of clause 15. of the 
pe Patent. It is 
under Order 43, Rule 1 of the Code of 
Civil Procedure. Mookerjee, J. has con- 
sidered extensively the view of Sir 
Richard Couch, C., J. and that of White. 
C. J. of the Madras High Court. His 
Lordship presiding over this Division 
Bench has expressed the hope that some 
day this Court would “abandon its fond 
adherence to the antequated definition of 
Couch, C. J. and boldly acknowledge its 
allegiance to the | tests laid down by 
White, C, J.” 

6. This is a Division Bench judg- 
ment therefore, that followed the third 
Poe laid down' by White. C. J. and 

eld that the order in question was ap- 
pealable, ; . 

7. In another Division Bench in 
Shorab Merwanji Modi v. Mansata Film 
Distributors, 61 Cal 559 at p. 565 = 
(AIR 1957 ‘Cal 727) Chakravartti, C. J. 
has stated that even Sir Richard Couch 
himself did not adhere to the strict con- 
struction which he had laid down in his 
subsequent decisions, Chakravartti, C. J., 
is inclined to treat the Madras test as 
only a variant of the Calcutta test. 
(More or less the same view was priate 
in the Division Bench Judgment of t 
Court delivered by P. N, Mookerjee, J 
fn Mohammed Felumeah v. S., Mondal, 
AIR 1960 Cal 582.: P. N. Mookerjee, J. 
has stated in paragraph 18 of the judg- 
ment at page 587' that the strict con- 
struction of the Calcutta test to which 
Chakravarttl, C. J.. referred, is no lon- 
ger pertinent after. the Supreme Court’s 
observation Asrumati’s case, AIR 


, 1953 SC 198, 


Pee 


8. The position. therefore, is that 
fn the present state of the law it is open 
fo us to apply the third test of White, 


C. Basu v. Calcutta C, J. 


appealable - 


- in the City Civil Court as 


A. LR. 


C. J. to the facts of this case. The order 
of Amaresh Roy, J. refusing’ to grant an 
injunction restraining execution of the 
judgment’ decree was passed in an in- 
dependent proceeding which was ancil- 

to the late and as such it is a 
‘Yudgment’ within the meaning of Cl. 15 
of the Letters Patent. We hold that this 
is an appealable order, 

9. By consent of parties the ap- 
peal is also treated as in the day’s lisi 
and this Rule and the appeal are dis- 
posed of as follows: 


(1) there will be an order of injunc- 
tion restraining the plaintiff in the eject- 
ment sult from executing the ejectmen: 
decree passed by the City Civil Couri 
a disposal of F, A, T. No, 2365 oj 

(2) the tenant-defendant is directed 
to deposit in the City Civil Court by the 
30th June 1972 all arrears of rent uptc 
April 1972 if such arrears have not al- 
teady been deposited with the Tikha 
Controller; 


(3) the tenant-defendant will deposit 


‘in the City Civil Court the sum of Rs. 3¢ 


payable by him in respect of the month 
of May 1972 on or before the 15th June 
1972 and would go on depositing the said 
sum month by month according to the 
English Calendar on or before the 15th 
day of the following month; -. 

(4) the plaintiff in the ‘Ejectment 
Suit will be at liberty to withdraw all 
sums deposited in terms of this order 
also deposits, 
if any, made with the Tikha Controller; 

(5) this order is made without pre- 
judice to the rights and contentions of 
both the parties; 

(6) there will be no order as.to costa 
of this rule and the appeal out of which 
this Rule arises; 


(7) the hearing of the main appeal 
may be expedited, 
JANAH, J: :— 10, I agree. 


Appeal allowed. 





AIR 1972 CALCUTTA 470 (V 59 C 102) 
. K. J. SEN GUPTA, J. 

Chunilal Basu and another, Peti- 
tioners v. The Hon’ble Chief Justice of 
the High Court at Calcutta and others, 
Respondents. 
ion R. No. 1452 (W) of 1971, D/- 15-5- 


(A) Letters Patent (Calcutta) (1865) 
Constitutional validity tters 
Patent is still in force within meaning of 
Art. 372 read with Art, 225 of the Con- 
stitution — It cannot also be struck down 
as as ultra vires the Preamble of the Con- 
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stitution. (X-Ref:— Constitution of 


India, Preamble, Arts. 372 read with 
Art. 225). ; (Paras 35, 36) 


The provisions of Section 106 of the. 


Aes of India Act, 1919, S. 223 of 
the Government of India Act, 1935, Cl, 2 
(1) of India (Adaptation of Existing " Laws) 


Order, 1947, and of Section 18 (3) of In~ 


dependence Act, 1947 have saved ce et 
Patent, 1865, which was the existing law. 
Further, provisions of S. 50 (2) (d) of the 
Advocates Act, 1961, which have only 
altered some of the provisions regard- 
ing admission of the Advocates, Vakile 
and Attorneys lend assurance: that the 
provisions of Letters Patent continued 
even after commencement of the Con- 
stitution, (Paras 25, 27, 28, 31. 33, 35) 


It is unfortunate that even after s0 
many years of Independence of India we 
are being governed by the law which 
indicates the foreign domination but on 
that score alone the Letters Patent can- 
not be struck down inasmuch as the said 
Letters Patent has been adopted and 
protected under the provisions of the Con- 
stitution itself, (Para 36) 


(B) Calcutta High Court (Jurisdic- 
tional Limits) Act (1919).— Fixation of 
territorial limit of original jurisdiction 
based on economic and historical reasons 
is not ultra vires, Art. 14 of the Con- 
stitution. (X-Ref:—- Constitution of 
India, Art, 14.) (Paras 43, 47) 


People residing outside the jurisdic; 
tion as: fixed by Calcutta High Court 
(Jurisdictional Limits) Act, 1919 can be 
said to be a class by themselves and 
those persons who are living inside the 
jurisdiction so settled may also be said 
to be a class to be treated similarly. As 
such there cannot be any discrimination 
amongst the persons so placed in those 
different areas, | (Para 43) 

I£ the historical evolution of the 
judicial system as well as socio-economic 
complex of the country is traversed it is 
seen that the different presidency Towns 
are replete with peculiar features of their 
own, necessitating special provisions in 
law that are distinct from other areas 
of the States where such Towns are 
situated. These distinctive provisions in 
law are recognised by law as reasonable 
classification and as such cannot be im-~ 
pugned on the ground of discrimination 
violative of Art. 14. (Para 47) 

(C) Constitution of India, Art. 14 — 
Challenge to constitutionality of statute 
on ground of unreasonable classification 
~~ Burden of proof. (Para 45) 

It is incumbent upon the petitioner 
who invokes Article 14 to furnish all 
facts in his affidavit which will render 
the classification unreasonable and also 
to show ou he has been affected by the 
offending -law, (Para 45) 
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-(D) Advocates Act (1961), S. 34 (2) 
(iii) — Rule-making power conferred on 
High Court ig not ultra vires Art. 14 of 
the Constitution. . (X-Ref :— Constitution 
of India, Art. 14.) - (Para 52) 


Clause (iii) to sub-section (2) of Becs 
tion 34 of the Act is a merely enabling 
section riving authority to the High 
Court to a e rules for some specified 
purpose. e said provision by itself 
cannot be assailed on the ground of dis~ 
crimination. Further no Court can enter 
into discussion on the basis of a hypo~ 
thetical proposition that if rules are fram~ 
ed seeking to impose any restrictions as 
to persons who shall be entitled respec~ 
tively to plead and to act in the High 
Court in exercise of its original jurisdic- 
tion they will be discriminatory. The 
rule-making power which has been given 
to. the High Court is given to the best 
possible authority in whom the people 
and the terielatune bave absolute con- 
fidence, (Paras 50, 51) 


Cases Referred : Chronological Paras 


AIR 1971 SC 1002 = (1971) 1 Civ. 
Ap. J. 176, U, N. Rao v. Smt. 


Indira .Gandhi 50 
AIR 1971 Cal 354 = C. O. No, 6796 
. . (W) of 1968, E, H., Tippoo v. Chief 
Justice of India 45 


AIR 1967 SC 212 = 1967 Cri LJ 265, 
State of Nagaland v, Ratan Singh 47 
AIR 1967 SC 691 = (1967) 1 SCR 
15, Jalan Trading Co, (P.) Ltd. v. 
Mill Majdoor Sabha 42 
AIR 1966 SC 1607 = (1966) 3 SCR 
486, Ram Prashad v, State of Pun- 
Jab 44 
AIR 1964 SC 1179 = 1964-6 SCR 
846, State of Madhya Pradesh v, 
Bhopal Sugar Industries Lad. 4L 
AIR 1963 SC 222 = (1963) 2 SCR 
he Lachmandas v,’ State of Pun- 
41. 
AiR 1962 SC 981 = 1962 Supp @) 


SCR 257, Bhaiya Lal Shukla v 

State of. Madhya Pradesh 47 
AIR 1959 Al 660 = 1959 Cri LJ 

1253, Mehar Chand v. State 45 


AIR 1957 Mad 403 = 70 Mad LW 


-367, Md. Fees Firm v. Sri- 

nivas and Co 48 
AIR 1956. SC- 20 = (1955) 2 SCR . 

887, Purshottam Govindji Halai 

v. B. M. Desai -45 
AIR 1955 Cal 138 = 1955 Cri UJ 

441, Natbar Jana v. The State 47 
AIR 1955 Mad 100 = 1955 Cri LJ 

452, B.. N. Ramkrishna Naidu, 


In r 46 
AIR 1954 SC 524 = 1954 SCA 395, 

Babul Ch. Mitra v. Chief Justice 

and other Judges of Patna High 

Court - DL 
AIR 1952 SC 75 = 1952 Cri LJ 510, 

State of West Bengal v. Anwar Ali 

Sarkar. . 


5T 


472 Cal. [Pre, 1-7] 


AIR 1952 SC 369 = 1953 SCR 1, 
Aswani Kr. Ghosh v, Arobinda 
Bose 50 


K. J. John, for Petitioners; Gouri 
Nath ‘Mitter, Advocate-General, S. C. 
Bose, D. Gupta, Sr. Standing Counsel, 
B. C. Basak, Jr. Govt. Advocate, C. R. 
Dutt, Suprakash Banerjee (for Nos, 1. 3, 
8 and 9), D. N. Das, Bhagabati Prosad 
Banerjee (for No. 2) R. C. Deb, A. K. 
Basu, J. N. Roy, Prasanta Kr, Banerjee 
and Mrs, U. B. Mukherjee (for No. 4) and 
A. K. Dutt, Bireswar Bhattacharjee, Amar 
Nath Dhole. Subimal Mitra, Pramatha 
Nath Palit, and Miss Sabitri Sen (for 
No. 5), for Respondents, 


ORDER :— The petitioners who are 
citizens of India have challenged the 
constitutionality of the Letters Patent of 
1965. the Calcutta High Court (Jurisdic- 
tional Limits) Act, 1919 and Section 34 
(2) (8) of the Adovcates Act, 1961 on the 
ground that they offend the provisions 
of Article 14 of the Constitution of India 


2. Similar application was filed by 
the petitioner No, 2 Sri, E, H. Tippo and 
and another which came for considera- 
tion before D. Basu J. as to its main- 
tainability. The said petition was dis- 
missed on the ground that there were 
mot sufficient averments to show which 
would render the alleged classification 
unreasonable and also to show how they 
were affected by the offending law. It 
was held that unless such averments 
were made the opposite parties could not 
get an opportunity - to controvert such 
ellegationg or to set up further grounds 
for which the classification, if any, may 
be sustained. D. Basu, J. however, per- 
mitted them to file fresh application 
either by themselves or along with others 
with proper averments. The said order 
was passed in C. O. 6796 (W) of 1968 on 
Jan, 25, 1971. 


3. After that, the present appli- 
vation has been filed on 5-2-1971. 


4, The petitioner No. 1 is an 
‘Advocate practising in this High Court. 
The petitioner No. 2 is a journalist, au- 
ditor. printer and publisher of various 
newspaper-periodicals and a Director 
of Engineering Times Publication (P.) Ltd. 
having its registered office at 8. Dhar- 
matala Street, Calcutta. They made sepa- 
rate averments of their own while chal- 
lenging the impugned Acts. According 
to the petitioner No, 1, he is to practise 
even before the Appellate Side of this 
High Court and also the mofussil 
Court like Alipore. In Alipore Court he 
can be directly engaged by the client 
and he can also receive his fees directly 
ffrom them. Whereas in the Original Side 
he can only accept the brief through at- 
torneys and his fees through them. 
Direct appointment and payment of fees, 
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according to him, is full proof original 
and impressive and also it is satisfac- 
tory. His further contention is that the 
Original Side’s’ rules, customs and prac- 
tices affect the petitioner’s right to prac- 
tise freely and without any hindrance 
and as such these rules, customs and 
practice are discriminatory. By way of 
example he has said that there are two 
lists (i) one for Original Side (ii) and 
another for Appellate Side. For this 
procedure he is to incur unnecessary ex- 
penditure for subscribing two lists, 

5. The petitioner No, 1 further 
states that the provisions of the Letters 
Patent as well as Calcutta High Court 
(Jurisdictional Limits) Act, 1919 are il- 
legal, void and ultra vires and injurious 
to the petitioner parctising as an Advo- 
cate with all this rights and privileges 
conferred by the Advocates Act, 1961 and/ 
or discriminatory under Article 14 of 
the Constitution of India. 


6. Next comes the averments 
made by the petitioner No. 2 who is a 
journalist about whom reference has al- 
ready been made. In connection with 
carrying hig profession as a publisher 
and owning properties and in course of 
his business both at Calcutta and out- 
side of its jurisdiction he has to file 
frequently cases in different courts. His 
contention, inter alia, is that the trial of 
suits in the very first instance by a High 
Court Judge is accredited with much 
better advantages with privileged limita- 
tions regarding the appeal stage, and 
that such adjudication eventually turns 
out to be more speedy, economic an 
convenient, and that such advantage is 
not available in Alipore or other Mofus- 
sil Courts. His further contention is 
that had there been a single jurisdiction 
and system of doing justice at least with- 
in a conceivable and reasonable set of 
conditions including area, forum, facili- 
ties, representation by Advocates etc., a 
person may get much better treatment 
and also good result in such cases, 


7. Both the petitioners have chal- 
lenged the validity and vires of the Cal- 
cutta High Court (Jurisdictional Limits) 
Act. 1919 passed in pursuance of/or in 
exercise of the powers vested by clause 11 
of the Letters Patent for the High Court 
of Judicature for the Presidency of Cal- 
cutta. They also have challenged the 
Letters Patent of the Year 1865 which 
was proclaimed by Queen Victoria in the 
Year 1865. It is said that the Letters 
Patent must have come to an end after 
the passing of the Government of India 
Act, 1915. Government of India Act, 1935 
and particularly after the Constitution of 
India came came into force. It was con- 
tended that as the Letters Patent of the 
Year 1865 was illegal and ultra vires, 
the Act. namely, the Calcutta High Court 
(Jurisdictional Limits) Act, 1919 which 
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was passed under the power derived from 
clause 11 of the Letters Patent, 1865 
should also be considered to be invalid, 
legal and ultra vires. They further 
challenged the provisions of the above 
mentioned Calcutta High Court (Juris- 
dictional Limits) Act, 1919 which will be 
referred hereafter as the Act on the 
ground that the local limits as contained 
in the said Act which is still now invoked 
is wholly illegal, unreasonable and dis- 
criminatory and that the same having not 
been based upon any reasonable classifica- 
tion at present is hit by Art. 14 of the Con- 
stitution of India. According to the peti- 
tioners, the Letters Patent aforesaid and 
all the acts, things and practices based 
thereupon are highly illegal and out- 
rageous to the elementary concept of 
nationality and sovereignty and repug~ 
nant to the Constitution of India inas- 
much as they are couched in the statu- 
tory language of the Victoria era and 
these documents should be considered to 
be colonial documents still being con- 
tinued and as such it affects the sove- 
reignty of India. Accordingly, they 
should be struck down, 

_ 8 The validity of Section 34 (2) 
(3) of the Advocates Act, 1961 has also 
been challenged on the ground that it is 
pe under Art. 14 of the Constitution of 

a. 


9. Certain other allegations were 
made against the Attorneys and some 
controversies were raised in the matter of 
appointment of High Court Judges but 
at the time of hearing, these matters 
were not pressed. Accordingly they 
made a prayer for (a) issue of a Rule nisl 
calling upon the respondent to show 
cause why they should not be restrained 
from acting further in the purported 
exercise of power under the letters patent 
in the High Court at Calcutta; (b) res- 
training them to give effect to the limits 
as prescribed in the High Court (Juris- 
dictlonal Limits) Act. 1919 (XV 1919) 
prescribing ordinary original Civil juris- 
diction of the same; (c) the declaration 
that Section 34 (2) and (3) of the Advo- 
cates Act 1961 is ultra vires the Constitu- 
tion of India; (d) a Rule calling upon 
the respondent or such of them as may 
be appropriate to show cause why a writ 
of the nature of certiorari directing the 
respondent or some of them to bring the 
relevant records and paper connecting 
with the letters patent for the High 
Court at Calcutta and the Rules prevail~ 
ing in the ordinary original civil juris- 
diction prescribing such limits ag indcat~ 
ed in the Calcutta High Court (Jurisdic~ 
tional Limits) Act, 1919. 

10. On the averments of the peti- 
{fon a Rule nisi was issued to show cause 
against the prayers made by the peti- 
A noted in the order dated May 

» 1971, 


C. Besu v. Calcutta C, J. (Sen Gupta J} 


[Prs, 7-14} Cal, 473 


11. The notice having been serv- 
ed, the respondents Nos, 4. 5 and 8 have 
filed affidavit-in-opposition, Respondent 
No, 4 is the Secretary, Bar Library Club. 
He has stated, inter alia, that the allega- 
tions of the petitioners are not true and 
none of the acts and also the Letters 
Patent as referred to in the petition can 
be said to be ultra vires as the same do 
not offend Article 14 of the Constitu- 
tion. According to him, requirements 
of any Rule of law or of practice pre- 
vailing in the Original Side of this High 
Court is in no way incompatible with 
the petitioner No, 1’s right as an Advo- 
cate under the Advocates Act. 


12, _ The respondent No. 8, Regis- 
trar, Original Side has also supported 
the contention of respondent No, 4 in ad- 
dition to that in his affidavit-in-opposi- 
tion he has referred to some provisions 
of the Rules — “Rules of the High Court 
relating to application under Art. 226 of 
the Constitution” and submitted that it 
ought to have been filed in the Original 
Side and that it was not maintainable in 
the Appellate Side of this Court. Res- 
pondent No. 5, Secretary, Bar Association 
has also filed an affidavit-in-opposition. 
He has seriously contested the allega- 
tions of respondent No. 8, Registrar. Ori- 
ginal Side that such an application ig not 
maintainable in the Appellate Side, like 
the petitioners, he has asserted that sub- 
sections (2) and (3) of Section 34 of the 
Advocates Act, 1961 ig ultra vires the 
Constitution, 

13. All the respondents have been 
represented by different Advocates. Mr. 
R. C. Deb argued on behalf of the res- 
pondent No. 4 i.e., the Secretary of the 
Bar Library Club. The learned Advo- 
cate General also made his submission 
before this Court on behalf of the Chief 
Justice of the High Court at Calcutta 
but no affidavit-in-opposition has been 
filed by any other respondents except res- 
pondent Nos. 4, 5 and 8. Mr, Jhon ap- 
pears on behalf of the petitioners, Mr. 
R. C. Deb and the Advocate General ap- 
peared on behalf of the Bar Library 
Club and Chief Justice respectively. Mr. 
Dutt appearing on behalf of the Secre- 
tary Bar Association has supported peti- 
tioners on their allegation regarding the 
validity of sub~clauses 2 and 3 of S, 34 
of the Advocates Act. Other learned 
Advocates adopted the arguments of 
ar Deb and the learned Advocate Gene- 


“14. Mr, Jhon has confined his 
arguments to three points: 


(i) That the Letters Patent 1865 came 
to an end after the passing of the Gov- 
ernment of India Act, 1915, Government 
of India Act, 1935 and Independence Act, 
1947. Even if it is said that Letters 
Patent, 1865 was not disturbed by those 
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Acts, after the promulgation of the Con- 
stitution of India on the 26th January, 
1950, the same could not survive. Ac- 
cordingly, Letters Patent 1865 is illegal 
having lost its force and its authority be~ 
ing superseded by the Acts referred to 
above and as such it is ultra vires and 
the authorities concerned should be res- 
trained from giving effect to the provi- 
sions of the said Letters Patent, 


(ii) That the provisions of the Cal- 
cutta High Court (Jurisdictional Limits) 
Act, 1919 is bad in law and ultra vires 
the Constitution on two-fold. grounds.: 
(a) the said Act having been based under 
the authority: of clause 11 of Letters 
Patent, 1865 is bad and ‘illegal, inasmuch 
as the Letters Patent had no force at the 
time when the said Act was enacted (b) 
that the areas butted and bounded in the 
said Act to show the boundary of Presi- 
dency Town of Calcutta was unreason- 
able and arbitrary. Accordingly it of- 
fends Article 14 of the Constitution. As 
such it is ultra vires and should be 
struck down, 


(iii) That the provisions of the sub- 
sections (2), (3) of Section 34 of the Advo- 
cates Act, 1961 are discriminatory inas- 
much as it discriminates Advocates prac- 
tising in the High Court exercising ori- 
ginal jurisdiction in the matter of plead- 
ing and acting. Accordingly it also of- 
fends Article 14 of the Constitution. 


15. These are the points which 
have been formulated by Mr. Jhon. It 
has been noticed that various allegations 
were made in the petition but at the time 
of argument Mr. Jhon has confined him- 
self to the points as referred to above. 


16. Before I proceed further I 
would like to give a sbort history as to 
how the High Court at Calcutta was 
constituted. The history how the judi- 
cial system existed during the time of 
East India Company and how the High 
Court at Calcutta was: constituted has 
been noted by Mr. Herbert Cowell, Bar- 
at-law in his Tagore Law Lecture in the 
book named and styled as History and 
Constitution of the Courts and Legisla- 
tive Authorities in India. There was 
great uncertainty in judicial administra- 
tion during the time of the East India 
Company in India and in Bengal parti- 
cularly. During the period of 1726 and 
1774 the Mayor’s Court at Calcutta which 
derived its authority jand jurisdiction 
directly from the Crown in England was 
established. In this period the Company’s 
Courts and the Courts manned’ by the 
representatives of the Mogul also con- 
tinued to exercise jurisdiction concur- 
rently and independently of the Mayor's 
Court. Thereafter one regulating Act 
was passed in 1773 authorising establish- 
ment of Supreme Court. Next Supreme 
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Court in Calcutta which derived autho- 
rity and jurisdiction directly from the 
Crown was established. During this 
period also the Company’s Courts con~ 
tinued to exercise concurrent and sepa 
rate jurisdiction. The establishment of 
the Supreme Court at Calcutta by itself 
could not solve the problem. On the 
contrary, the Supreme Court came in 
direct conflict with the Courts establish 
ed by East India Company exercising 
their own jurisdiction, 


17. To stabilise the’ uncertainties 
and chaos in judicial administration, Brim 
tish, Act, 1861 (24-25 Vict. C. A, P, 104} 
was passed authorising Her Majesty, by 
Letters Patent to erect and establish a 
High Court of judicature at Fort Wil- 
liam in Bengal for the Bengal Division 
of the Presidency of Fort William and 
also to erect and Stablish High Courts 
of Madras and Bombay for those Presi- 
dencies. The said Act empowered Her 
Majesty, Queen of England to establish 
High Courts in India by Letters Patent 
and such Letters Patent to contain the 
power and jurisdiction of the different 
High Courts to be established. Pursuant 

to this, Queen of England issued Letters 
Lehr of 1862 establishing the High Court 
in Bengal. The said Letters Patent was 
replaced by the Letters Patent of 1865. 
Since then the High Court at Calcutta 
came into existence, 

18. I am eke to refer to the 
observations made by Mr, E. C, Ormand, 
in his revised notes on the Rules of the 
High Court of Judicature of Fort William 
in Bengal (1914) in its introduction while 
giving short history about the establish 
ment of High Court at Calcutta, Though 
it is a very concised one, it depicts a true 
picture of the uncertainties of the posi- 
tion of the judicial system during the 
time of East India Company necessitating 
the formation of the High Court at Calm 
ae The following are his observam 

ons 


“It was, however. “out of the prow 
ing pains of this conflict of jurisdiction 
and violence of dispute to which it led 
and the subsequent amicable composi~ 
tion of that dispute that the present High 
Court in its existing form was born.” 
That is how High Court was established 
with all its powers and privileges. 


19. After the establishment of: the 
said High Court go far ag the Presidency 
Town of Calcutta was concerned, it ef= 
fected a merger of the Supreme Court 
with other Courts as existed during the 
time of East India Company. In the 
meantime the extinction of the East India 
Company was completed and the Mofus- 
sil Courts which were Company’s Courts 
were taken over by the Crown and they 
were made Subordinate to the High 
Court. Thus by the measures connected 
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with the establishment of the Calcutta 
High Court there was, for the first time, 
created a unified judicial system for the 
whole province of Bengal under a sin- 
gle uniform control, that of the High 
Court itself. 

20. As already referred, in 1865 
new Letters Patent replacing those of 
1862 were issued. The opposite parties’ 
contention is that under those Letters 
Patent, from then upto the present day 
the High Court at Calcutta drew its 
ffurisdiction with certain modifications 
made at times by local legislature. 

21. In this background it is to be 
considered whether these Letters Patent 
are still in existence which might be said 
to be the source of powers and jurisdic- 
tion which High Court is exercising in 
certain matters. Mr. Jhon has submit- 
ted that these Letters Patent have come 
to an end. 

22. Mr. Jhon has challenged the 
validity of the Letters Patent. 1865 and 
asserted that the provisions of the said 
Letters Patent came to an end after the 
passing of Govt. of India Act, 1919. But I 
am afraid that this contention of Mr. 
Jhon cannot be accepted in view of the 
provisions made in the Act itself. Part 
TX of the said Act made provisions for 
the Constitution of the High Court. Sec- 
fion 101 of that Act referred to the High 
Courts established by the Letters Patent. 
Section 106 of the Act clearly made provi- 
sions for the continuance of the powers 
and authority of the High Courts which 
were vested in them by Letters Patent. 
Jt was further provided that subject to 
the provisions of any such Letters Patent, 
all such jurisdictions, powers and autho- 
rity as were vested in those Courts at 
the commencement of that Act would 
continue. Thus it is seen that the said 
contention of the petitioners is not sus- 
tainable and the same fails. 

23. It has further been argued 
that the Letters Patent should be deem- 
ed to have come to an end after the 
passing of the Government of India Act, 
1935. Chapter II of Part IX made provi- 
sions for the High Court in India, Sec- 
tion 219 referred to the several High 
Courts including the High Court of Cal- 
cutta. Section 223 of that Act made pro- 
visions for the jurisdiction of existing 
High Courts. It runs thus: 

“Subject to the provisions of this 
part of the Act to the provisions of any 
order in Council made under this or any 
other Act and to the provisions of any 
Act of the appropriate legislature enact- 
ed by virtue of powers conferred on that 
legislature by this Act, the jurisdiction of 
and the law administered in, any exist- 


Ing High Court, and the respective 


powers of the Judges thereof in relation 
to the administration of the justice in 
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the Court, including any power to make 
rules of Court and to regulate the sittings 
of the Court and of members thereof 
sitting alone or in Division Courts, shall 
be the same as immediately before the 
commencement of Part III of this Act”. 

24. Reference may be made to the 
above provisions regarding the “law 
administered in any existing High Court”. 
That Clearly shows that the law which 
was administered by the High Court at 
the relevant time was to continue. In 
view of the provisions referred to above, 
Mr, Deb has submitted that the Letters 
Patent as existed at the appointed date 
should be considered to be continuing 
even under the provisions of the Gov- 
ernment of India Act, 1935, 

25. I also agree with the said 
contention of the learned Counsel for the 
respondent No, 4 and I hold that the 
passing of the Government of India Act, 
1935 had no adverse effect on the Letters 
Patent, 1865 which were so long guiding 
the procedure, rules and regulations made 
by the High Courts under the provisions 
of the said Letters Patent. 

26. Mr. Jhon has also submitted 
that even if the Letters Patent could be 
said to be continuing after the passing 
of the Government of India Act, 1935, the 
same must be deemed to have come to 
an end after the enactment of Indian 
Independence Act, 1947 giving birth ta 
me dominions, namely, India and Pakis- 

27. In support of his contention 
Mr. Jhon has, however, referred to the 
definition of “existing Indian Law” as 
appears in clause 2 (1) of the India (Ad- 
aptation of Existing Indian Laws) Order, 
1947 and contended that it excluded any 
Act of Parliament, or any order in Coun- 
cil, Rule or other instrument made under 
an Act of Parliament or the General Cla- 
uses Act, 1897. But he has omitted to 
note that in that very definition the laws 
in force were saved, The Letters Patent, 
1865 was the law in force and regulated 
the powers of the High Court in Cal- 
cutta. Thus the said definition is of no 
avail to the petitioners. In addition re- 
ference may be made to Section 18 (3) 
of the Indian Independence Act, which 
again saved the existing laws. So 
Mr. Jhon’s contention in this respect is 
not acceptable, 

28. Mr. Jhon has next submitted 
that deletion of the Letters Patent from 
the provisions of the Government of 
India Act, 1935 is evident from some of 
the provisions of India Provisional Con- 
stitution (Amendment) Orders, 1948. By 
clause 2 (a) of that Order the words 
“His Majesty” and “Letters Patent” as 
appearing in the proviso (a) to sub-sec- 
tion (1) of Section 219 of the Govern- 
ment of India Act, 1935 were substituted 
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by the words “the Governor General” 
and “orders” respectively. From the 
above Mr. Jhon has contended that thg 
‘Letters Patent” were omitted and as 
such it should be held that the existence 
of the provisions of the Letters Patent 
should be taken to have come to an end. 
It is. however, to be noted that the said 
amendment was made in respect of the 
power for the establishment of a High 
Court to replace any Courts mentioned 
in sub-section (1) of S, 219 of the Gov- 
ernment of India Act, 1935. Similarly, 
the power which was given to His Majes- 
ty to constitute or re-constitute High 
Court by Letters Patent under S. 229 of 
Government of India Act 1935 was dele- 
gated to the Governor General and that 
. he was further authorised’ by “order” to 
constitute or re-constitute High Court 
and that the said Governor General was 
mot to derive his power for such pur- 
pose from the Letters Patent. Thus the 
amendment which was made in India 
Provisional Constitution (Amendment) 
Order 1948 was made for that specific 
purpose. The said order, however, did 
not touch the other provisions of: the 
Letters Patent. As such the said con- 
tention fails, 


29. - Mr. John has lastly contended 
that after the promulgation of Constitu- 
tion of India on 26-1-1950, the Letters 
Patent ceased to have any force, In sup- 
port to his contention he has referred to 
the definition of “existing Central Law” 
as appears in clause 2 (1) (b) (ili) of the 
Adoptation of Laws Order, 1950. He has 
further referred to the definition of 
“Indian Law” as defined: in sub-section (3) 
of the General Clauses Act (Act 10 of 
1897). According to Mr. Jhon the said 
definition of “existing Central Law” ex- 
cludes an Act of Parliament of United 
Kingdom or any order in Council, Rule 
and other Instruments made under such 
an Act. As the letters patent ig an enact- 
ment under the provisions of Parliament 
of United Kingdom it should be con- 
sidered to have been excluded from the 
definition of existing central laws and 
accordingly the Letters Patent which is 
the outcome of the Act of Parliament of 
United Kingdom, should not be econ- 
sidered as the “existing Central Law”. 


30. Next Mr, Jhon placed before 
me the definition of “Indian Law” as 
defined in sub-section (29) of S. 3 of the 
General Clauses Act mae X) of 1897. It 
runs thus:— 


“Indian Law shall mean any Act, 
Ordinance, Regulation. Rule. Order, by- 
law or: other Instrument, which before 
the commencement of' the Constitution, 
had the force of law in any province of 
India or part thereof or thereafter had 
the force of law in any Part A State or 
Part C State or part thereof but does not 
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include any Act of Parliament of United 
Kingdom or any Order in Council, rule 
or omer instrument made under such 


Mr, Jhon has submitted from the above 
definition that as the Letters Patent was 
promulgated under the provisions of the 
Act of Parliament it should never be 
considered to be a part and parcel of the 
Indian Law and that it should have no. 
application in any part of India after the 
promulgation of the Constitution, From 
the above Mr. Jhon has submitted that 
the Letters Patent should be deemed ta 
have come to an end, 


31. Mr. Deb, learned Counsel fon 
the respondent No, 4..on the other hand, 
has disputed the said contention and as+ 
serted that the Letters Patent cannot be 
said to have come to an end. According 
to Mr, Deb, those provisions are still in 
force. Mr, Deb has drawn the attention 
of the Court to Chapter V of the Part VI 
of the Constitution of India. Article 214 
to Art. 231 of the Constitution relate to 
the establishment and Constitution of the 
High Court as well as appointment of 
High Court Judges and some other pro- 
visions concerning High Court. The re- 
levant Article for our consideration is 225 
of the Constitution, The said Article 
reads “subject to the provisions of this 
Constitution and to the provisions of any 
law of the appropriate legislature made 
by virtue of powers conferred on that 
legislature by this Constitution. the juris- 
diction of and the law administered in, 
any existing High Court. and the res 
pective powers of the Judges thereof in 
relation to the administration of justice 
in the Court including eny power to 
make rules of Court and to regulate the 
sittings of the Court and of members 
thereof sitting alone or in Division Courts, 
shall be the same as immediately before 
the commencement of this Constitution”, 
Article 372 (1) may also be referred to 
in this connection. It provides 


“notwithstanding the repeal by this 
Constitution of the enactment referred to 
in Art. 395 but subject to the other pro- 
visions of this Constitution all the Jaw in 
force in the territory of India immedia- 
tely before the commencement of this 


‘Constitution shall continue in force there- 


in until altered or repealed or amended 
by competent legislature or other com- 
petent authority” 


Mr. Deb has submitted that the under 
lined portions of the Articles referred 
above are relevant for the determination 
of the point at issue. The Letters Patent, 
being the law in force and the law ad- 
ministered on the appointed day, should 
be taken as continuing as law of the land. 
In answer to the contention of Mr. Jhon 
regarding the implication of the “existing 
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Central Laws” — Mr. Deb. on the other 
hand, contended that we should not im- 
port the words “existing central laws” 
in those Articles (Arts. 225 and 372) to 
give some meaning to the same when 
those words are excluded and the words 
“law in force” and “Law administered” 


have been used. I also agree with the 
said contentions of Mr. Deb and hold that 
the Letters Patent 1865 being the law in 
force and also being the law adminis- 
tered, the same were not affected by the 
definition of the “existing Central Law”. 





: [As such the said contention of Mr. Jhon 
. fails, 


32. In this connection the atten- 
tion of the Court has been drawn to the 
clause 15 and clause 21 of the Suunple- 
mentary provisions in Part II of the Ad- 
optation of Laws Order 1950. The cumu- 


- lative effect of these clauses is also to 


save the laws in force and as such Mr. 


' Deb has contended that under no cir- 


cumstances the Letters Patent can be 
said to have been repealed or to have 
come to an end. 


33. Mr. Deb next submitted that 
the contention of Mr, Jhon regarding the 
definition of “Indian Law” as appears in 
sub-section (29) of Sec. 3 of the General 
Clauses Act cannot be supported. Mr. 
Deb has referred to the above Arts, 225 
and 372 of the Constitution of India and 
submitted that in those Articles there is 
mo reference to the “Indian Law”. Ac- 
cordingly the definition of ‘Indian Law’ 
as given in the General Clauses Act will 
have no bearing on the point at issue. 
On giving my anxious consideration to 
the submission made at the bar by the 
respective parties, I am of the opinion 
that there is considerable force in the 
submission of Mr. Deb. In this connec- 
tion reference may also be made to 
clause (d) of sub-section (2) of S. 50 of 
the Advocates Act (Act 25 of 1961) by 
which the provisions of the Letters Patent 
of the High Court and any other law in 
so far as they relate to admission and 
enrolment of legal practitioners have been 
repealed. The result is that the clauses 9 
and 10 of the Letters Patent 1865 by 
which the powers were given to the High 
Court in admitting Advocates, Vakils and 
Attorney and in making Rules for their 
qualifications have been repealed and pro- 
visions have been made, in that respect, 
in the Advocates Act itself. It is, there- 
fore, seen that even in the year 1961, 
after the Constitution of India came into 
force. the Letters Patent was in force 
and that some of its provislons regarding 
the admission of the Advocates. Vakils 
and Attorneys were only altered and new 
provisions have been made by the Indian 
Parliament. This, therefore. in my view 
lends further assurance to the contention 
of Mr, Deb that provisions of the Letters 
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Patent which have not yet been repealed 
or altered by the Constitution of India or 
by any other legislation passed. are still 
continuing and regulate the working of 
the Calcutta High Court in the State of 
West Bengal, For the reasons stated 
above, I hold that the provisions of the 
Letters Patent which have ot yet been 


repealed or altered are continuing 
in force. 
34, According to Mr. Jhon the 


provisions in Chapter V, Part VI of the 
Constitution of India are self-sufficient 
and all the powers have been given there+ 
under to High Court to run its adminis« 
tration and ag such the letters patent are 
deemed to have been repealed by impli- 
cation, The said contention hag got little 
force inasmuch as the High Court’s Civil 
Jurisdiction has been incorporated in 
clause 11 of the Letters Patent which 
cannot be found in the Constitution itself, 
Similarly, under clause 12 the High Court 
of Calcutta have been exercising the ori- 
ginal jurisdiction ag to suits as mention- 
ed in that clause. In clause 13 the High 
Court’s extraordinary civil jurisdiction 
has been provided. Clause 15 provides 
for the appeals which are not otherwise 
provided for. In this connection refer- 
ence may be made to Section 96 of the 
Civil P, C. Therein provision has been 
made for appeal from origina] decree 
passed by the Court but no such provi-« 
sions have been made with regard to the 
judgment and decree passed in the Ori- 
ginal Side of the High Court presided 
over by a Judge of that Court. But such 
appeals may be preferred against such 
judgment and decree in this High Court 
under the provisions of clause 15 of the 
Letters Patent. That also shaws that the 
Letters Patent exists and are continuing 
in force. It is needless for me to refer 
to other provisions of the Letters Patent 
upto clause 45. Each one of these clauses 
have got its special importance and that 
but for these clauses the High Court in 
its Original, Appellate and Criminal 
Jurisdiction could not have worked in 
accordance with the law, and these powers 
have been retained by the High Court 
only under the Letters Patent which are 
still continuing. The cumulative effect of 
the above provisions is that the Letters 
Patent cannot be said tọ have been aboli- 
shed either by implication or by any 
specific provisions of law. In the re- 
sult, that contention of Mr, Jhon also 


35. For the reasons stated above 
I find that the Letters Patent of 1865 is 
not ultra vires the Government of India 
Act 1935 or of the Indian Independence 
Act 1947 and as such these Letters Patent 
are still in force within the meaning of 
Art, 372 read with Article 225 of the 
Constitution of India.. 
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36.. Mr. Jhon next contends that 
India is a sovereign democratic republic 
and any law which may be said to chal- 
lenge the said sovereignty should be dec- 
lared to be ultra vires the Constitution 
end as such the same should be struck 
down, The attention of the Court is 
drawn to the language of Letters Patent 
which started with the name of Victoria 
of the United Kingdom of Great Britain 
and Ireland, Queen, Defender of faith, 
end it is submitted that the Letters 
Patent was the law prescribed for colony 
and it enacted a colonial law. couched 
and worded with the superior attitude, 
defying the sovereignty of India, as such 
it should be struck down as it infringes 
the sovereignty of'India as contained in 
the preamble of the Constitution. Hence 
Mr, Jhon has submitted that it is un- 
fortunate that even after so many years 
of Independence of India, we are being 
governed by the Law which indicates the 
foreign domination., Apparently .the posi- 
tion appears to be unfortunate but on 
that score merely alone the Letters 
Patent cannot be struck down, inasmuch 
as the said Letters Patent as indicated 
above, has been adopted and protected 

er the provisiong of the Constitution 
itself. As such the; Letters Patent is now 
existing under the authority of the Con- 
stitution. Hence the above submission of 
Mr, Jhon cannot be accepted, 


37. I shall now deal with the con- 
tention of Mr. Jhon by which the con- 
stitutionality of the provision of the 
’ Calcutta High Court (Jurisdictional 
Limits) Act 1919 |has been challenged. 
The said Act has been challenged on two- 
fold grounds:- 


(a) that the - shid Act having ` been 
based under the authority of clause 11 
of the Letters Patent 1865 is bad and 
illegal in view of the fact that the 
Letters Patent had' no force et the time 
when that Act was enacted. 


(b) that the areas butted and bound- 
ed in the said Act is unreasonable and 
arbitrary. Accordingly it offends Art, 14 
of the Constitution. As- such it should 
be declared to be ultra vires and should 
be struck down, | a 


38. The contention of Mr. Jhon 
with regard to the first point raised above 
that the Letters Patent having come to 
an end, the Calcutta High Court (Juris- 
dictlonal Limits) Act 1919 cannot be said 
to be valid law es it was enacted under 
the authority, dérived under the said 
Letters Patent is not acceptable. In 
view of my finding that the Letters 
Patent are still in existence. the con- 
tention of Mr. Jhon in this behalf is not 
sustainable, : ; 


_ 39. The second contention of Mr. 
Thon with regard to the Calcutta High 
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Court (Jurisdictional Limits} Act 1919. 
may now be taken up for consideration. 
It requires a detailed discussion as it in- 
volves some complicated question of law. 
His main contention is that in- Calcutta 
in spite of great extention of the town in 
Tecent years, the original civil jurisdic- 
tion is at the present day. absurdly con~ 
fined to illogically restricted limits which 
do not even cover the whole city. Ac- 
cordingly it should be considered to be 
unreasonable and arbitrary enactment 
making a discrimination between a per- 
son and person, denying the citizen equa- 
lity before the law or the equal protec- 
tion of the laws within the territory of 
the State of West Bengal, 


40, Mr. Deb, on the contrary, has 


.submitted that'in the matter of fixation 


of territorial jurisdiction the legislature 
must have unfettered power of selection, 
otherwise it may lead to an absurd situa- 
tion. Mr. Deb has drawn the attention 
of the Court to certain statements of the 
petitioners, in the petition filed, wherein 
it is said:— : 

“Had there been a single jurisdic- 
tion and system of doing justice at least 
within a conceivable and reasonable set 
of conditions including area, forum faci- 
lities, -© representation by Advocate ete. 
your petitioner No, 2 states that your 
petitioner’s legal rights and obligations 
were to receive a much better treatement 
and the present Injury to your petitioner's 
tight to property including the right to 
get justice having been caused by the 
factors aforesaid which are discrimina- 
tory or at least been rendered as such by 
historical change of events and circum- 
stances ‘would not have occurred”, 
From the above it is contended by Mr. 
Deb that. according to the petitioner the 
working in the original jurisdiction of 
the High Court at Calcutta is based on 
sound principles and that the litigants are 
to get better justice. Accordingly there 
is no sense in saying that the system 


‘which is better should be struck down to 


ant in a system which is inferior (if at 


41. Mr. Deb next contends that it 
cannot always be said that Art, 14 of the 
Constitution forbids classification absolu- 
tely. According to Mr. Deb it permits 
classification by legislature. provided the 
following tests are answered:— 

_ (1) That the classification js. found~ 
ed on an intelligible differentia and ` 

(2) that the differentia has a rational 
relation to the obiect to be achieved by 
statute in question, 


According to him classification must be 
founded on an intelligible differentia 
which distinguishes -persons or things 
that are grouped together from others 
left out of the group. The classification 
may be founded on different bases, name= 
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ly, geographical or according to objects 
Or occupations or the like. What is neces- 
sary is that there must be a nexus be- 
tween the basis of classification and the 
object of the enactment. Learned Advo- 
cate General also has contended that ap- 
plication of unequal laws or procedure 
in different parts of the country is rea- 
sonably justified on historical reasons and 
georgaphical or territorial classification 
founded on those historical reasons should 
also be upheld. Mr. Deb has pointed out 
the history of events which led to the 
creation of Presidency Town of Calcutta, 
which has its own peculiarities with re- 
gard to its economic and factual back- 
ground. Accordingly the exercise of the 
original jurisdiction by the High Court 
at Calcutta within the specified limits as 
is seen in the Calcutta High Court (Juris- 
dictional Limits) Act 1919 is permissible 
under the law and it does not offend 
Art. 14 of the Constitution. In support 
of his contention he has referred to the 
decision in case of the State of Madhya 
Pradesh v. Bhopal Sugar Industries Ltd., 
AIR 1964 SC 1179. In support of his 
said contention Mr. Deb also has placed 
before this Court the decision of Lach- 
mandas v. State of Punjab, AIR 1963 SC 
222 wherein it has been held by the 
Supreme Court that it does not always 
forbid reasonable classification and for 
this purpose even one person or group 
of persons can be considered as class, 
though Art. 14 prohibits discriminatory 
legislation directed against one individual 
or class of individuals. 


42, To meet the contention of Mr. 
Jhon that the petitioners are not getting 
proper justice outside the jurisdiction of 
the Presidency Town of Calcutta, it is 
contended by Mr, Deb that such a conten- 
tion cannot be upheld for the reasons 
that it is not always discriminatory mere- 
ly because it involves hardship or in- 
equality of burden. In support of his 
contention Mr. Deb has referred to the 
case of Jalan Trading Co. (P) Ltd. v, Mill 
Majdoor Sabha, AIR 1967 SC 691. Mr. 
gunee Shah speaking for the Court ob~ 
served: 


Sige wecenees if the classification is not 
patently arbitrary, the Court will not rule 
lt discriminatory merely because it in- 
volves hardship or inequality of burden, 
With a view to secure particular objects 
a scheme may be selected by the legis- 
lature, wisdom whereof may be open to 
Jebate; it may even be demonstrated that 
the scheme is not the best in the cir- 
vumstances and the choice of the legis- 
ature may be shown to be erroneous, but 
inless enactment fails to satisfy the dual 
est of intelligible classification and ra- 
donality of the relation with the object 
xf the law it will not be subject to judi~ 
tial interference under Art, 14. ..cccccscoee 
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Equal treatment of unequal objects, tran 
saction or persons is not liable to be 
struck down as discriminatory unless 
there is simultaneously absence of a ra- 
tional relation to the object intended to 
be achieved by law”, 

43. After careful consideration of 
the submissions advanced at the bar re- 
garding the point at issue I think that the 
plea of invalidity on the ground that it 
infringes Art. 14 of the Constitution must 
also fail inasmuch as the petitioners can 
be said to have been placed amongst the 
persons similarly circumstanced in the 
area. People residing outside the juris- 
diction as fixed by Calcutta High Court 
(Jurisdictional Limits) Act 1919 can be 
said to be a class by themselves and those 
persons who are living inside the juris- 
diction so settled may also be said to be 
a class to be treated similarly. As such 
there cannot be any discrimination 
amongst the persons so placed in those 
different areas. 

__ 44. Mr. Deb also contends that 
different acts in different parts of the 
same State can also be sustained on the 
ground that the differentiation arising 
from geographical classification is based 
on historical reasons. Reference has been 
made to the case of Ramparashad v, 
State of Punjab, AIR 1966 SC 1607. 

45. In support of the contention 
of Mr, Deb reference has also been made 
to the case in AIR 1959 All 660. (Mebar 
Chand v. State) wherein it has been held 
that classification may be founded on dif- 
ferent basis, namely geographical or ac- 
cording to the objects or occupation or 
the like. It has also been contended that 
in addition to the above what is neces- 
sary is that there must be a nexus be- 
tween the basis of classification and the 
object of the Act under consideration, He 
further contends that there isa strong pre- 
sumption that a legislature understands 
and correctly appreciates the needs of its 
own people, that its laws are directed to 
problemg made manifest by experience 
and that its discriminations are based on 
adequate grounds. That presumption 
should also be raised in favour of that 
particular legislation which passed the 
impugned Act. In support of his con- 
tention Mr. Deb has referred to the case 
of Purushottam Gobindjee Halai v, B. M. 
Desai, AIR 1956 SC 20. Mr. Deb has 
also submitted that under the law it is 
for the person who assails a legislation 
as discriminatory to establish that it is 
not based on a valid classification, Thus 
the onus ig on the petitioner to show that, 
In this connection reference has been 
made to certain portion of 
of Basu, J. passed in C. O. 
of 1968 (reported in 


law that the classification made by legis- 
lature would be presumed to be reason- 
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able unless the contrary is alleged and 
established by the petitioner. Basu, J. 
further held that it is. therefore, incum- 
bent upon the petitioner who invokes 
Art, 14 to furnish all facts in his affidavit 
which will render the classification un- 
resasonable and also to show how he has 
been affected by the offending law. I 
most respectfully agree with the said ob- 
servation of Mr. Justice Basu. No new 
facts other than these stated in the pre- 
vious application have been stated for 
the consideration in this case. That is 
another infirmity from which this appli- 
cation of the petitioner suffers. In this 
application the petitioner No, 1 states that 
he is to subscribe for the two lists —one 
published for the cases in the Appellate 
Side and another published for the cases 
in the Original Jurisdiction of the High 
Court and for that he is to spend more 
money. This cannot be considered as dis- 
crimination as all the advocates placed 
in the similar circumstance are to sub- 
scribe for those lists, if, of course, they 
like, to have the same. On the other 
hand, from the statements of the peti- 
tioner No, 2 it is seen that the working 
in the Original Jurisdiction of the High 
Court is highly satisfactory and accord- 
ing to him better justice can be had 
there. For the above reasons it is seen 
that nothing has been shown by the peti- 
tioner by which it can be said that the 
said classification is discriminatory of- 
fending Art, 14 of the Constitution of 
India. 

46. The learned Advocate General 
contends that in the matter of fixation of 
limit of original jurisdiction of the Cal- 
cutta High Court by the Act, Calcutta 
High Court (Jurisdictional Limits) Act 
1919, the legislature must have consider- 
ed the difference in the economical struc- 
ture and the tempo of life in Presidency 
Town of Calcutta and outside. The case 
of the Md. Zackeria Firm v. Srinivas & 
Co. reported in AIR 1957 Mad 403 has 
been referred in support of the conten- 
tion that such a classification, If made on 
that score, should be said to be a reason- 
able classification. In thig context re- 
ference may also be made to the decision 
in In Re B. N, Ramkrishna Naidu, AIR 
11955 Mad 100 wherein it has been held that 
the meaning of equality, contemplated in 
Art, 14 does not fetter the discretion of 
the State to pass appropriate laws to 
meet different situations and solve dif- 
ferent problems that arise in the affairs 
of the State dedicated to the ideal of pro- 
moting the common weal of the nation 
entrusted to its charge. It has further 
been observed therein: 

_ “In applying the doctrine of equality, 
Eherefore, no narrow dogmatic constitu- 
tional niceties should hamper the true 
exposition of the Constitution as a Jiving 
practical instrument of Government of 
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men and affairs. Thus, equality before 
the law and the equal protection of the 
laws would not be offended by territorial 
discrimination based upon reasonable 
classification arising from the particular 
factual background relating thereto”. 


47. The next submission of the 
learned Advocate General in this context 
is that special laws may be made for 
special areas without offending Art, 14 of 
the Constitution. In my opinion this 
submission is well founded. To appre- 
ciate this point at the background of 
petitioner’s grievance ag made out in the 
petition, one has to bear in mind that 
epecial or specified areas may have 
special or peculiar problems calling for 
solution in a particular manner, ways and 
means of life requiring, tending thereto 
in a special manner. If the historical 
evolution of the judicial system as well 
as of socio-economic complex of our 
country is traversed it is seen that the 
different Presidency Towns are replete 
with peculiar features of their own, neces- 
sitating special provisions in law that are 
distinct from other areas of the States 
where such Towns are situated. These 
distinctive provisions in law which have 
grown out of special and peculiar socio- 
economic needs of such areas are reco- 
gnised by law as reasonable classification 
and as such cannot be impugned on the 
ground of discrimination violative of 
Art. 14 of the Constitution. This view 
also gets support from a Bench decision 
of this Hon’ble Court as reported in AIR 
1955 Cal 138, (Natabar Jana v. The 
State). Reference to the case in State of 
Nagaland v. Ratan Singh, ATR 1967 SC 
212 may also be made in this behalf It 
has been observed therein: 


“It ig not discrimination to adminis~ 
ter different laws in different areas, The 
Presidency Towns have got special pro- 
cedures which do not obtain in other 
areas. We have known of trials by jury 


which was 
other. Similarly what is 
one part of India is not an offence in an- 
other. Regional differences do not neces- 
sarily connote discrimination and laws 
may be designed for effective justice in 
different ways in different parts of India 
1 people are not similarly circumstanc- 
e 1 


To sustain the contention that in the 
same State different laws may be ap- 
plicable on historical reasons and geog~ 
raphical classification is permissible I may 
refer to the case of Bhaiya Lal Shukla 
v. State of Madhya Pradesh reported in 
AIR 1962 SC 881. The historical back- 
ground how and why, the High Court at 
Calcutta was established has already been 
stated hereinbefore, The Presidency 
Town of Calcutta has its own peculiari~ 
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ties and problems widely differing from 
the other parts of the country, 

. 48. For the aforesaid reasons I 
hold that Calcutta High Court (Jurisdic- 
tonal Limits) Act 1919 is not violative 
of Art. 14 of the Constitution and as such 
it is not ultra vires the Constitution. 
Consequently the prayer for striking 
flown the said Act must fail, 

49. The last contention of Mr. John 
fs that the clause (iii) of sub-section (2) 
and sub-section (3) of S. 34 of the Advo- 
cates Act (Act 25 of 1961) is ultra vires 
as it offends Art. 14 of the Constitution. 
Mr. Dutt appearing for the Secretary, Bar 
Association hag also supported the said 
contention, 

50. According to Mr. Dutt the 
Advocates have been given the right to 
practise law as noted in Section 29 of the 
Advocates Act. Right to practice of an 
Advocate should mean both the right to 
act and to plead in course of his engage- 
ment. In support of his contention re- 
ference has been made to the case in 
Aswani Kr, Ghosh v. Arobindga Bose. AIR 
1952 SC 369 wherein Supreme Court held 
that the word ‘practice’ ag applied to the 
legal practitioner in India includes in the 
absence of any limiting or restrictive con- 
text both the functions of acting end 
pleading. Mr. Dutt therefore, submits 
that the very fact that the High Court at 
Calcutta was given the power to make 
rules to determine the persons who shall 
be entitled respectively to plead and to 
act in the High Court in exercise of its 
original jurisdiction, can be said to be 
discriminatory. According to Mr. Dutt, 
if any rule seeking to impose any res- 
friction in this respect, is framed by the 
High Court, the same will lead to a dis- 
crimination. ‘The submission in this res- 
pect by Mr. Dutt. in my view, is not 
sound, it is based more on imaginary 
grievance than on facts. No Court should 
enter into discussion on the basis of a 
hypothetical case, and particularly in con- 
stitutional matters, 
support in the decision of the case U. N. 
Rao v. Smt. Indira Gandhi, AIR 1971 SC 
11002 wherein it has been observed: “in 
constitutional matter it is advisable to 
decide only those points which neces- 
sarily arise, for determination on the facts 
of the, case”. Bearing the aforesaid prin- 
ciple in mind, let us now examine the 
relevant provisions as contained in sub- 
section (2) of S, 34 of the Act, and its 
clause (iii) which are set out herein- 
below: Sub-section (2): “without preju- 
dice to the provisions contained in sub- 
section (1). the High Court at Calcutta 
and the High Court at Bombay may make 
rules. Clause (iii): “determining the per- 
gons who shall be entitled respectively to 
plead and to act in the High Court in 
the exercise of its original jurisdiction”. 
Et is, therefore, seen that clause (ili) to 
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sub-section (2) of S. 34 of the Act is a 
merely enabling section giving authoritv 
to the High Court to make rules for some 
specified purpose. ‘The said provision bv 
itself cannot be assailed on the ground of 

timination. The rules framed there- 
under by this Court have, however, been 
kept out of scrutiny in the present rule. 


-It may also be mentioned that the peti- 


tioners sought to attack the rules framed 
y the High Court but they did not give 
the detailed reasons for the same. Those 
rules were the subject-matter of attack 
in a proceeding before D. Basu, J, Against 
the decision of Mr. Justice Basu an ap- 


‘peal hag been preferred and the same is 


still pending. Accordingly Mr. John and 
Mr, Dutt did not press that point in this 
proceeding as the selfsame point is the 
subject-matter of another proceeding, 
pending in appeal. 


51. Mr. Dutt, however, submits 
that though the rules are not being chal- 
lenged in this proceeding the section it- 
self has been challenged and on the 
ground. of discrimination S, 34 (2) (iii) 
and (3) should be struck down. Mr. Dutt 
in support of his own contention has re- 
ferred to the case of State of West Bengal 
v. Anwar Ali Sarkar, AIR 1952 SC 75 and 
contends that legislature committed illega- 
lity by delegating power to the High 
Court to frame rules concerning the Advo- 
cates regarding their right to plead and 
to act before the High Court exercising 
original jurisdiction, This according to 
Mr. Dutt is based on certain classification . 
by which equal right before the law can | 
be said to have been denied. Moreover, 
unlimited and unfettered right given to 
some authorities to discriminate one per- 
son from another without any reference 
to any particular class is bad in law, and 
accordingly, it cannot be sustained. In 
the instant case Mr, Dutt could not say 
anything by which it can be said that 
clause (iii) of sub-section (2) of S. 34 can 
be said to be discriminatory. It spéaks 
of the Advocates who will -plead and act 
in the High Court. There is nothing to 
show that any such rules have been framed 
which can be said to have made distinc- 
tion between lawyers and lawyers. As 
already noted we are not looking to the 
rules. The language of the impugned 
section is clear to show that it does not 
make any discrimination between lawyers 
and lawyers. Mr. Dutt further contends 
that unfettered powers have been dele- 
gated to the High Court to frame rules. 
Accordingly the said provisions cannot be 
supported under the law. In support of 
his contention Mr. Dutt also submitted 
that in the case referred to above. the 
provisions of the West Bengal Special 
Courts Act, 1950 was struck down for 
the reasons that special powers were 
delegated to the Officer of the State to 
decide which offences are triable by the 
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Special Court and against whom. In the 
instant case, however, the said principle 
cannot be applied. The cases referred to 
by Mr, Dutt are distinguishable and the 
facts involved are different. Mr, Deb 
referred to the case of Babul Ch. Mitra 
v. The Chief Justice and other Judges of 
Patna High Court, AIR 1954 SC 524 
wherein the provision of S. 9 of the Indian 
Bar Councils Act was considered. The 
Supreme Court observed: “the proviso to 
section mentioned above, however, makes 
it clear that there is an overriding power 
in the High Court to refuse admission to 
any person at its discretion in spite of 
these rules. The vesting of. power even 
in an unfettered form’ in the High Court 
to exercise discretion in the matter of 
enrolling advocates, who would be entitl- 
ed to practise before it, does not, in our 
opinion amount to an ‘unreasonable res- 
triction. Such discretion will have to be 
vested in somebody ‘and no other or 
more appropriate authority could be 
nent of, except -the High Court it- 
self” 

In the background of that decision T also 
find that rule-making: power which has 
‘been given to the High Court can be said 
to have been given to the best possible 
authorities in whom the people and ‘the 
legislature have absolute confidence. 


52. Giving my \anxious considera~ 
tion in the materials on record I am sorry 
I cannot agree with the contention of 
Mr. John and with Mr: Dutt that Cl, Gi) 
of sub-section (2) of S. 34 of the Advo~ 
cates Act is ultra vires and that it in any 
way offends Art, 14 of the Constitution. 


53. Regarding sub-section (3) . of 

34, Advocates Act Mr, John’s conten- 
Hon is as Letters Patent is not in exis- 
tence, the rules framed: thereunder should 
be declared to be illegal. But it may be 
noted that the said contention of Mr. 
John does not hold good in view of my 
finding thet the Letters Patent are still 
in force. As such sald contention of Mr, 
Jobn also fails. 


54.. The petitioners have asserted 
that the Barristers were created as a pri- 
vileged class of perSons making a discri- 
mination between lawyers and lawyers, 
The said argument is no longer tenable 
_after the passing of the Advocates Act 
1961. Section 34 of the Act lays down 
the qualification required for admission 
as an Advocate. Bar-at-Law is such a 
qualification recognised by the Advocates 
nee ae Court has framed a common 

t of es for barristers and advocates, 
Thus by the passing of the Advocates Act, 
unification of the Bar has been achieved. 
Mr. John also has not pressed this 
point, It may also- be noted in this 
context that the petitloners hava not 
made the attorneys party in this 
proceeding. Mr. John, therefore has 
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given up the point that the admise 
sion of the attorneys ig discriminatory. all 
the time of hearing. Accordingly the im- 
pugned section of the Advocates Act can- 
not be challenged on that score. It may, 
also be noted that though respondent 
No, 8, Registrar. Side, asserted 
in his affidavit that such an application 
was not maintainable in the Appellate 
Side, no argument, however, was advanc~ 
ed on that score at the time of hearing 
and the same has been given up. As such 
I do not think it necessary to considen 
the same, 


55. I hold, therefore, that the Im-« 
pugned sections, namely, Cl. (iii) of sub- 
section (2) and sub-section (3) of S. 34 of 
the Advocates Act are not ultra vires the 
Constitution and that they do not offend 
Art. 14 of the Constitution and as such 
they cannot be struck down, 

56. In the result. the application 
fails and the Rule is discharged. In view 
of the nature of the application no order 


as to costs is made, 
Order accordingly, 
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Asim Pramanik, Petitioner v. Vice- 
Chancellor, Burdwan University and 
others, Respondents, 


C. R. No, 2395(W) of 1972, D/~ 19-B« 


Burdwan University Regula Regulations, Re- 
mulatone 7 and 18 — Regulation 7 is not 
controlled by Regulation 18 — On the 
other hand Regulation 18 is controlled by. 
Regulation 7. (Para 6) 

Regulation 7 lays down two condi- 
tions for passing the- Part II and Degree 

tions. One is the um 

33% marks in each subject and the other 
is 35% in the aggregate, This Regula- 
nie is prescribing the conditions for suc< 
cess in the tions with reference 
to the elective subjects only, At tha? 
point Regulation 7 is not providing the 
additional subject of the candidates, [4 
is thus obvious that Regulation 7 is nof - 
controlled by Regulation 18 in absence of 
any provision providing otherwise, rather 
Regulation 18 is controlled by Regula 
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tion 7. Accordingly in its context Res 
gulation 7 refers to only elective sub« 
jects. gulation e which deals with 


the additional subject provides that marks 
in excess of 33% in the additional sub« 
ject shall be added to the aggregate re« 
ferred to in Regulation 7. secured by tha 
candidate in the examination. This res. 
gulation does not say that such excesg 
marks shall form part of the aggregate 
as defined in Regulation 7. The excess 
mark in absence of any further provision, 
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fs no part of the aggregate contemplated 
fn Regulation 7. Accordingly it is obvious 
that the excess mark over 33% in the 
additional subject is not to be included 
fn the aggregate defined in Regulation 7. 
(Where however such excess mark is to 
taken into consideration for other pur- 
‘pose, as for declaring a candidate passing 
the examination with Distinction, there 
fs express provision for including such 
excess mark in the aggregate as has been 
down in Regulation 19, There is, 
therefore, no ambiguity or anomaly in 
the literal meaning of the provisions in 
the Regulationg themselves, 


Cases Referred: Chronological Paras 
AIR 1969 SC 513 = 1969 Lab IC . 
837, Management, Sahadara 
(Delhi) Saharanpur Light Rly. 
Co. v. S. S. Riy. Workers Union 


Ganga Narayan Chanda, for Peti- 
tioner; Tapas Banerjee, Malay K. Ghosh, 
for Respondents. 


ORDER:— The petitioner in this case 
appeared in B. A, Part IT Examination of 
1971 of the Burdwan University. The 
marks he obtained in the said examina- 


(Paras 6. 7, 8) tion would be evident from the following 
{contd, on colmn, 2) table:— . 
English Bengali History Political Additional-Genera 
; ; i Science Selence. 

Total : 
Marks 200 200 800 800 : 100 
Marks 
obtained 68 66 100 110 50 


Total marks of elective subjects & aggregate—-344. 


_ The petitioner contends that under 
Regulation 7 of the University Regu- 
lations a candidate, to pass the said 
examination as also the degree exą- 
mination, has to obtain 33% marks in 
each subject and also 35% marks in ag- 
gregate. He obtained 33% marks in all 
elective subjects his total marks being 
344. But he was short of 6 marks in the 
aggregate. Regulation 18 provides that 
marks obtained in excess of 33% in addi- 
fHonal subject are to be added to the ag- 
gregate of candidates. So that in this 
case 17 marks are to be added to aggre- 
gate secured by the petitioner raising his 
total marks to 361 while the qualifying 
pass marks ig 35% of the aggregate of 
tthe elective subjects that is 350. 
petitioner further contends that he thus 
qualified for being declared to have pas- 
ged the examination. But the Univer- 
sity wrongfully and illegally refused to 
accept this contention in spite of repre- 


sentations by its letter of March 17, 1972. 


Annexure ‘B’ to the petition and took to 
the position therein that marks in ex- 
cess of 33% in the additional subject is 
fo be added only in the case of success- 
ful candidates. Such interpretation is 
not warranted by the language of Regu- 
lations 7 and 18 and the latter regulation 
does not state that marks’ in excess of 
83% is to be credited only to successful 
candidates. The petitioner in these cir- 
cumstances moved this Court in Con- 
gtitutional Writ Jurisdiction for a writ in 
the nature of mandamus directing the 
University to rescind, withdraw or for- 
bear from giving effect to the impugned 
order aforesaid and also for a writ in 
the nature of certiorari 
same, ; 


The: 


quashing the 


2. On the service of the rule the 
University authorities have entered ap- 
pearance and filed an effidavit-in-opposi- 
tion disputing the contentions made in 
the petition and also opposing the prayer 
of the petitioner for issuance of the writs. 
It was contended that Regulation 7 pro- 
vides the conditions for qualifying for the 
Part II and Degree examinations. The 
conditions -are securing 33% marks in 
each subject and 35% marks in the ag- 
gregate, both in the elective subjects. Re- 
gulations 18 and 19 make it clear that 
the marks in excess of 33% in the addi- 
tional subject is to be added to the ag- 
gregate of successful candidates only and 
such marks are not to be taken in con- 
sideration for securing imum pass 
marks in the aggregate obtained by a 
candidate. In view of the marks obtained 
by the petitioner the decision of the Uni- 
versity in not declaring him successful in 
the examinations is a legal and proper 
decision. 

-- 3 Mr. Ganga Narayan Chanda, 
learned Advocate for the petitioner has 
contended that the literal meaning of the 
language of Regulation 18 is that the 
marks in excesg of 33% in the additional 
subject is to be taken into account in 
computing the aggregate marks secured 
by a candidate. He submitted that there 
was no warrant for inserting the word 
“successful” before the word “candidate” 
in Regulation 18 as the provision of the 
Regulation is clear and unambiguous, He 
has referred me to a decision in the case 
of Management, Sahadara (Delhi) Sahar- 
anpur Light Railway Co. Ltd. v. S. 8. 
Railway Workers. Union, AIR 1969 SC 
513 in which it wag observed that the 
Court ought to give a literal meaning to 
the language used by Parliament unless 


484 Cal, 


the language ïs abmiguoug or its literal 
sense gives rise to an anomaly or results 
in something which would defeat the 
purpose of the Act. 

4, Dr. Tapas Banerjee. the learn- 
ed Counsel appearing for the University 
authorities, has submitted on the other 
hand that Regulation 7 is not controlled 
by Regulation 18 and in construing Re- 
gulationgs 18 and 19, marks in excess of 
33% is to be considered only after the 
candidate has fulfilled, the conditions laid 
down in Regulation 7. It was further 
stated that this construction of the Re- 
gulations, followed since 1965, is a rea- 
sonable construction of the relevant re~ 
gulations which also should be followed 
in this case. 

5. It would be of proper at this 
stage to consider the regulations referred 
to by the parties. These regulations re- 
late to the Bachelor of Arts, Science and 
Commerce Examinations of the Univer- 
sity of Burdwan. Regulations 7. 18 and 
19 are as follows:— 

“7, In order to qualify for Part TI 
Examination, a candidate must obtain a 
minimum of 33% marks in the M. I. L 
end a minimum of 30% marks in each 
of the elective subjects in Part I Ex- 
amination .uesesssssssecees order to pass 
Part JI Examination and the Degree Ex- 
amination as a whole. a candidate must 
obtain 33% marks in each subject and 
35% marks in the aggregate on the com- 
bined results of Part I and Part O Ex- 


aminatlons ..cccssceses 

Regulation 18, Marks obtained in 
excess of 33% in the additional subject 
shall be aided to the aggregate of candi- 
dates for Part IL Examinations, 

Regulation 19. A candidate who pas 
ses and obtains 50% marks or above in 
the aggregate of Part I and II Examina- 
tions Gre together including the Kaaa 
marks in the additional] subject, if any, 
will be declared to have pass B. A. Ex- 
amination with Distinction”. 

6. As we have.seen the elective 
subjects together total 1000 marks. There 
are two conditions laid down in Regula- 
tion 7 for passing the Part II and Degree 
Examinations. One is the imum 33% 
marks in each subject and the other is 
35% in the aggregate.. This Regulation 
ig prescribing the conditions for success 
in the examinations with reference to 
the subjects which are-referred to in the 
earlier part of the same regulation and 
the subjects are the elective subjects 
only. At that point Regulation 7 is not 
providing the additional subject of the 
candidates, It is thus. obvious that Re- 
gulation 7 is not controlled by Regula- 
tion 18 in absence of any provision pro- 
viding otherwise, rather Regulation 18 is 
controlled by Regulation 7. Accordingly 
in its context Regulation 7 refers to only 
elective subjects, 
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7. Turning now to Regulation 18, 
which with Regulation 19 deals with the 
additional subject, it would appear that 
provision has been made in the said Re- 
gulation to the effect that marks in ex- 
cess of 33% in the additional gubject shall: 
be added to the aggregate referred to in 
Regulation 7, secured by the candidate 
in the examination. This regulation does 
mot say that such excess marks shall 
form part of the aggregate as defined in 
Regulation ‘7. The excess mark in ab- 
sence of any further provision, is no part 
of the aggregate contemplated in Regu- 
lation 7. Accordingly it is peris that 
the excess mark over 33% in the addi- 
tional subject is not to be included inj. 
the aggregate defined in Regulation 7. 

8. Where however such exc 
mark is to be taken into consideratio 
for other purpose, as for declaring a 
candidate passing the examination wi 
Distinction, there is express provision f 
including such excess mark in the ag. 
gregate as has been laid down in R 
gulation 19. There is, therefore. no am~ 
biguity or anomaly in the literal mean- 
ing of the provisions in the Regulatio 
themselves. For these reasons, the action! 
of the University in not declaring the 
petitioner as having passed B. A. Part II 
as also the Degree Examinations is, in 
my aie 8 in accordance with law. 

9. The rule accordingly fails and 
is discharged without any order as to 
costs, Interim order, if any, is vacated. 

: Order accordingly. 


~ 
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AMIYA KUMAR MOOKERJI, J, , 
M/s. Hahnemen Publishing Co. P, 

Ltd.. Appellant v. Dinesh Chandra Ghosh 
and Ea Respondents. 

A. D. Nos, 732, 734 and 735 of 
19860, „Dl 5-5-1972. 


est Bengal Premises Tenancy Act 
(1950), S. 12 (1) Proviso (h) — Require- 
an of premises for building and rebuild- 


In a suit for efectment under Pro- 
viso (h) to Section 12 (1) condition of the 
building is not the test. The determining 
factor is, whether the purpose for which 
the rebuilding is proposed is reasonable 
or not. A purpose to demolish an existing 
building and to reconstruct it into a 
bigger one cannot by itself be regarded 
as unreasonable. AIR 1950 Cal 74. Rel. 
on. (Paras 7, 16} 

Thera is no law by which the Courf 
could direct the landlord to alter his 
plans. All that the Court is required to 
do is to satisfy its conscience that the 
proposed building and rebuilding is nof 
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a ruse to get rid of his existing tenants. 
(1968) 72 Cal WN 393, Rel. on. 
(Para 19) 
f The publie benefit cannot be the sole 
guiding factor to determine the landlord’s 
reasonable requirement. (Para 20) 
Reasonable requirement is a question 
of fact and the Court of appeal is the 
final Court of fact. The final Court of 
fact ought to consider the evidence relied 
upon by the trial Court and come to a 
firm finding on the issue, (Para 14) 
(As the appellate Court failed to do 
60 and dismissed the suit solely upon the 
view that the condition of the disputed 
premises did not require demolition or 
rebuilding, its decree was set aside and 


case remanded). (Para 21) 
Cases Referred: Chronological Paras 
(1968) 72 Cal WN 393, Monohar 


Lal Mehta y. Ra] Mohan Pandey 
AIR 1950 Cal 74 = 54 Cal WN 
366, Bhulan Singh v. Gnanendra 
Kumar 15 
Bijan Behari Das Gupta and Ashoke 
Kumar Sen Gupta, for Appellant; Pra- 
fulla Kumar Roy (Sr), Sudhir: Ranjan 
Khastagir, Kumar Ghosal and 
Provat Kumar Sen Gupta, for Respond- 
ents. : 

JUDGMENT:— These three appeals 
are by the plaintiff-landlord arising out 
of ejectment suits under clause (h) of the 
proviso to Section 12 (1) of the West 
Bengal Premises Tenancy Act. 1950 (here- 
inafter referred to as the ‘Act’) viz., that 
the premises is reasonably required by 
the landlord for the purpose of building 
and rebuilding plaintiffs case, in sub- 
stance, was that the premises No. 1/29/1, 
Bowbazar Street, originally belonged to 
one Prafulla Bhar, but subsequently he 
leased out the same to the plaintiff, a 
partnership firm for 99 years. The plain- 
tiff became lessee of the premises by a 
registered lease dated 8-10-1953. The 
defendants became tenants under the 
plaintiff by reason of the aforesaid lease. 
The plaintiff required the suit premises 
for- the purpose of building and rebuild- 
ing and also under the terms of the said 
lease. The tenancy of the defendants had 
been determined by notice to quit but as 
the defendants did not vacate the pre- 
mises, the plaintiff brought the above 
guits. 

2. The defence in all the sults was, 
the denial of the plaintiffs requirement 
of different premises for building and re- 
building. The validity of the notice to 
quit was also challenged, 


3. The trial Court decreed the 
plaintiffs suits upon the findings that the 
element of necessity for requirement of 
the different suit premises by the plain- 
tiff for the purpose of building and re- 
building and its reasonableness have been 
made out. The proposed construction 


19 
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would not lead to diminish accommoda- 
tion or any public disadvantage within 
the meaning of explanation to S. 12 (1) 
of the Act; all the tenancy had been 
validly pa by notice to quit, 


4. On appeal, the Court of appeal 
below set aside the judgment and decree 
of the trial Court and dismissed the 
plaintiffs suits upon the view that the 
state of the building was not such that 
it would require demolition or rebuild- 
ing; so the plaintiff’s requirement of the 
houses for the purpose of building and 
rebuilding could not be called in any 
sense of the terms a reasonable require- 
ment within the meaning of Clause (h) 
of Section 12 (1) of the West Bengal 
Premises Tenancy Act, 1950; in suit 
No. 1929 there had been no service of 
ejectment notice upon the defendant in 
that suit. The plaintiff being aggrieved 
against the said judgment and decree of 
the Court of appeal below preferred these 
second appeals in this Court, 


5. Mr. Das Gupta, appearing on 
behalf of the appellant, contends that the 
Court of appeal below erred in law in 
holding that the proviso (h) to S. 12 (1) 
of the Act would have no application 
unless the state of the premises was such 
that it required to be built. That proviso 
does not mention building and rebuild- 
ing of the premises: what it states is, 
that proviso will apply where the pre- 
mises is reasonably required by the land- 
lord for the purpose of building and re~ 
building. So the Court is required to 
consider whether the plaintiff has satis- 
fied that his requirement is reasonable 
and he has got necessary funds to carry 
out such reconstruction. 


6. Proviso (h) to Section 12 (1) 
lays down three classes of cases in which 
a landlord can get a decree for eject- 
ment when the landlord reasonably re~ 
quires the premises: (1) for the purpose 
of building and rebuilding: (2) his own 
occupation; (3) occupation of any person 
for whose benefits the house is held. The 
word ‘reasonably’ qualifies all the above 
three classes of cases, 


7. There ig nothing in the said 
proviso contended by Mr. Das Gupta to 
show that the landlord is entitled to get 
a decree for the purpose of building and 
rebuilding unless he could satisfy the 
Court that the building is old and dilapi- 
dated. The terms of the section are wide 
enough to include cases where the land- 
lord reasonably requires the premises for 
the purpose of building and rebuilding 
and for his own purpose and other legi- 
timate purposes. A purpose to demolish 
an existing building and to reconstruct 
it into a bigger ome cannot by itself be 
regarded as unreasonable. It is not the 
state or the condition of the building that 
is to be considered but the reasonable re- 
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quirement of the landlord for building 
d rebuilding is the determining factor. 

8. Mr, Roy, appearing on behalf 
of the respondents ` contends that the 
plaintiff has specifically stated in the 
plaint that in terms of the lease the 
plaintiff required the premises for the 
purpose of building and rebuilding, 

9. In the instant case the plain- 
fiff is claiming ejectment of the defend- 
ants under the first part of the proviso, 
viz, of requirement for building and/or 
rebuilding purposes. Requirement of 
plaintif’s own occupation bas not been 
stated in the plaint. It is stated in para- 
graph 4 of the plaint that the premises 
fs reasonably required by the plaintiff 
for the purpose of building end rebuild- 
fng and the plaintiff also relied for that 
purpose under the terms of the lease, Mr. 
Roy remarked that the plaintiff wanted 
to eject the tenants from the disputed 
premises for the purpose of building and 
rebuilding only because there was a con- 
dition in the lease that steps should be 
taken to get ejectment of the tenants and 
thereafter to construct @ new house on 
the demised land. According to Mr. Roy, 
the plaintiffs suits should have failed on 
that ground alone. 

10. The Court of appeal Beos 
found that particular clause ín the lease 
was unlawful under] Section 23 of the 
Indian Contract Act: Apart from that 
clause in the lease, if the plaintiff could 
establish that he reasonably requires the 
premises for building and rebuilding, 
obviously he is entitled to get a decree. 
The Court of appeal below dismissed the 
plaintiffs suits solely. upon the view that 
the condition of the’ disputed premises 
did not require demolition or rebuilding. 

11. Mr, Das Gupta contends that 
fhe plaint should contain the material 
facts and not the evidence by which they 
are to be proved. It is clearly stated in 
the plaint that the : plaintiff reasonably 
requires the premises for the purpose of 
building and rebuilding, So that state- 
ment of fact alone constitutes the cause 
of action. 

12. Mr. Roy poran out that an 
objective test is to be satisfied upon ob- 
fective facts which ‘would lead to the 
conclusion that the ‘landlord reasonably 
requires the premises In absence of such 
facts in the Plaint it is impossible to come 
to the conclusion that the plaintiff‘ re- 
quires the suit premises for the purpose 

of building and rebuilding, 
i 13. Objective facts, which I under- 
stand, are those facts pertaining to its 
object; and an objective test is to treat 
a subject so as to exhibit the actual facts, 
mot coloured by one’s feeling or opinion. 
In the instant case, a specific issue was 

viz. Are the suit premises rea- 
sonably required by ‘the plaintiff for the 
purpose of building and rebuilding? The 
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evidence led on that issue upon which 
the parties actually went on trial. Upon 
the consideration of the evidence adduc~ 
ed by the parties, the trial Court came to 
the conclusion that the plaintiff reason- 
ably required the premises for the pur~ 
pose of building and rebuilding. There- 
fore, I am unable to accept the conten 
tions of Mr, Roy that im absence of stat- 
ing the ‘objective facts’ in the plaint, the - 
Court could not apply “objective test”. in 
coming to the conclusion that the plain- 
tiff reasonably required the premises for 
the purpose of building and rebuilding. 


. 14, The Court of appeal below did 
not consider the evidence relied upon by 
the trial Court in coming to the conclu- 
sion that the requirement of the different 
sult premises by the plaintiff for the pur~ 
pose of building and rebuilding and its 
teasonableness had been made out. The 
reasonable requirement is a question of 
fact and the final Court of fact ought to 
ae considered and come to a firm find~ 


15. It seems that the Court of ap- 
peal below fell into an error in holding 
that the principle of law as laid down by 
this Court in Bhola Singh’s case, 54 Cal 
WN 366 = (AIR 1950 Cal 74), under the 
1948 Act would not be applicable to 1950 
Act inasmuch as ‘bona fide requirement’ 
in the former Act has been changed to 
‘reasonable. requirement’ in the latter Act. 
In order to get a decree on the ground of 
rebuilding, the Court has to be satisfied 
with the reasonableness of the require- 
ment.: In. Bhola Singh v. Gnanendra 
Kumar, 54 Cal WN 366 = (AIR 1950 Cal 
74) the landlord filed a batch of ejectment 
suits under proviso (f) to Section 11 (1) 
of the West Bengal Rent Control (Tem~ 
porary Provision) Act, 1948. The said 
proviso is similar to proviso (h) to Sec- 
tion 12 (1) of 1950 Act. MHarrish, C. J. 
observed that proviso (f) to Section 11 (1) 
of the Act does not mention premises re- 
quiring rebuilding. What it states is, that 
sub-section (1) shall have application if 
the landlord requires the premises bona 
fide for rebuilding. The state of the pre- 
mises, therefore, is not en. essential factor 
in the case. 


16. Therefore, in my view, in a 
suit for ejectment under proviso (h) to 
Section 12 (1) of the West Bengal Pre- 
mises Tenancy Act, 1950. the state or the 
condition of the building is not the test 
of building and rebuilding. The deter- 
mining factor is, whether the purpose for 
which the rebuilding is proposed is rea- 
sonable or not. 

17. The trial Court found that the 
proposed construction will not lead to 
diminish accommodation or any public 
disadvantage within the ee of ex- . 
planation to the proviso (h) of S, 412 (1) 
of the Act, 
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18. The Court of appeal below was 
of opinion that the disputed premises did 
mot require to be built or rebuilt, go the 
question of extended public accommoda- 
tion was not a vital point in the instant 
case and furthermore the plaintiff by con- 
structing a new building on the remain- 
ing portion of the demised land could 
easily increase the accommodation if. he 
really intends to increase the same, 

19. There is no law by which the 
Court could direct the landlord to alter 
his plans. All that the Court is required 
to do is to satisfy its conscience that the 
proposed building and rebuilding is nota 
ruse to get rid of his existing tenants 
(vide, Monohar Lal Mehta v. Raj Mohan 
Pandey, (1968) 72 Cal WN 393). 

20. The explanation to proviso úh} 
to Section 12 (1) of the Act. in my 
opinion, hag got no nexus with the rea- 
sonable requirement of the landlord, The 
Court in granting the plaintiff a decree 
for ejectment on the ground of reason- 
able requirememt for building and re- 
building, shall take into consideration the 
comparative public benefits or disadvan- 
tage by extending or diminishing accom- 
modation. But the public benefit cannot 
be the sole guiding factor to determine 
the landlord’s reasonable requirement. 
When the plaintiff succeeds in establish~ 
ing his claim of reasonable requirement, 
thereafter, the explanation comes into 
play, but at the same time it cannot 
overweigh the landlord’s reasonable re- 
quirement, even if any increased accom- 
modation does not result from the pro~ 
posed building. 

21, Reasonable requirement is a 
question of fact. The trial Court found 
it in favour of the plaintiff-landlord, The 
Court of appeal below as the final Court 
of facts, is required either to accept or 
reverse the findings of fact arrived at by 
the Court below. This has not been 
done in the present case. The Court of 
appeal below did neither reject nor accept 
the findings of the trial Court and the 
evidence relied upon by the trial Court 
in coming to the conclusion that the plain- 
tiff reasonably required the disputed pre- 
mises for building and rebuilding. The 
Court of appeal below dismissed the 
plaintiffs suit mainly on the ground that 
the condition of the building did not re- 
quire building and rebuilding and the 
plaintiff-company failed to prove its re- 
quirement supported by any resolution 
passed at a meeting of the Board of Dir- 
ectors, But such resolution by itself 
similar fo the terms in the lease, my 
opinion, does not conclusively prove rea- 
sonable requirement. So, mere absence 
of such resolution cannot disentitle the 
plaintiff to claim ejectment if he could 
satisfy its reasonable requirement by 
other materfal evidence. Jn deciding se- 


cond appeals, I cannot decide the ques- 
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tion of facts, so under these circum- 


stances. it is desirable that the appeal 
should be reheard by the Court of appeal 


below. 
22, In the result. the second ap- 
peals Nos. 732 and 735 are allowed, the 
judgment and decree of the Court of ap- 
peal below are set aside and the appeals 
are remitted to the Court of appeal below 
for rehearing. The Full Bench of the 
Small Cause Court is directed to decide 
afresh the only point whether the plain-~ 
tiff reasonably requires the premises for 
building and rebuilding, without taking 
into consideration the condition of the 
building and the terms of the lease dated 
8-10-1953 between the plaintiff and its 
lessor and decide the appeals in accord- 
ance with law. As regards requirements 
of the Explanation to proviso (h) of Sec 
tion 12 (1) of the Act, he will follow the 
directions as indicated hereinabove, 
_ 23. Regarding the notice to quit 
in suit No. 1929 which corresponds to 
the S. A. 734/60, I affirm the findings of 
the Court of appeal below that the notice 
of ejectment was not tendered to the 
defendant of that suit and accordingly 
S. A, No, 734/60 is dismissed, -> 
24. There will be no order as to 
costs in any of the appeals. 
Appeals allowed; case 
remanded. 
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SANKAR PRASAD MITRA AND 

SABYASACHI MUKHARJI, JJ, 

Monoranjan Routh and others, Ap~ 
pellants v, State of West Bengal, Op- 
posite Party, 

C. R. Nos, 2565 and 2566 of 1968, D/~ 
21-4-1972, 

West Bengal Land Development and 
Planning Act (1948), S. 8 (2)}—Provisions 
have reduced and curtailed quantum of 
compensation payable in Land Acquisition 
proceedings and are therefore violative of 
Art. 14 of the Constitution; and are not 
saved by Art. 31-B and 9th Schedule 
thereto — (X-Ref:— Constitution of 
India, . 14 and 31-B). (Para 3) 

The various legislationg of differen? 
States providing acquisition of land (in< 
cluding the W. B. Land Development and 
Planning Act 1948) have the ‘object’ of 
“acquisition” of lands and the purposes 
for which the acquisition is made are 
immaterial. The acquisition of land under 
these legislations is made on payment of 
nominal compensation while an adjoin« 
ing land may be acquired under the Land 
Acquisition Act 1894, on payment of ad~ 
equate compensation. {L e., market value 
of the lands under Section 23 (2) of the 
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Land Acquisition Act 1894 plus 15% 
golatium), although both the lands are 
being acquired for public purposes. This 
differential treatment is not based on rea- 
sonable classification and substantial dif- 
ferences having reasonable relation to the 
objects sought to be achieved, and is 


SC 168, Rel. on. (Paras 4 to 6) 
Cases Referred: Chronological Paras 
AIR 1969 SC 168 = (1969) 1 SCR 


42, Ramanlal v, State of Gujarat 
AIR 1968 SC 1425 = (1969) 1 SCJ 
_ 209, Balammal v. State of Madras 5 
AIR 1968 SC 394 = (1968) 1 SCR 

561, Dy. Commr. and Collector, 

Kamrup v., Durganath Sarma 


.Amarendra Nath Gupta, 5, B. Bakshi, 
Sunit Ghosh, Mrs. Krishna Gupta. for 
Petitioners; Provat Kumar Sengupta and 
Sudhir Kumar Kar, for the State. 


SANKAR PRASAD MITRA, J.:— 
The facts of this case have been set out 
in our Judgment delivered on April 21, 
1969. In view of the contentions raised 
on behalf of the petitioners so far as 
clause (b) of Section 8 (1) of the West 
Bengal Land Development and Planning 
Act, 1948 (hereinafter referred to as “the 
Act”) is concerned we directed the Special 
Land Acquisition Judge at Alipore to re- 
port to us whether the lands in question 


were in the same state on the date of. 


publication of notification as they were 
on December 31, 1946. The report of the 
First Special Additional Land Acquisition 
Judge is now available. He has stated 
that the lands were not on the date of 
the publication of the notification under 
sub-section (1) of S. 4 of the Act (that is 
on the 19th July. 1962). in the same state 
es they were on the 31st December, 1946 
and that substantial improvement or 
development was made after that date. 


2. Thig report of the First Addi- 
tonal Special Land . Acquisition Judge 
makes the questions that were raised be- 
fore us on Section 8 (1) (b) purely acade~ 
mic. If the lands on the date of the 
publication of notification were not in 
the same state as they were on the 3ist 
December 1946 “the condition” prescribed 
in the latter part of clause (b) of Sec- 
tion 8 (1) of the Act is not attracted to 
these lands at all We are not therefore, 
giving our answers to questions 1 and 2 
which Mr. ‘Amarendra Nath Gupta raised 
on behalf of the petitioners when the 
matter was first heard before us. Mr. 
Sengupta appearing for the State has sub- 
mitted that the provision in the latter 
part of clause (b) of Section 8 (1) should 
be read as a legal assumption and not a 
physical or factual assumption. We are 
unable to accept this contention on the 
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language used in the latter part of Cl. (b} 
of Section 8 (1). This provision speaks 
of a “condition” and not of any “assump~ 
tion” either of fact or of law. We, there- 
fore, overrule this contention of Mr, 
Sengupta. 

3. We have, however, to answer 
question No. 3 of Mr, Gupta mentioned 
in our judgment of the 21st April, 1969. 

question is: ‘Whether the provisions 
of sub-section (2) of S, 8 of the Act re 
lating to Section 23 (2) of the Land Acqui~ 
sition Act, 1894, has reduced and curtail~ 
ed the quantum of compensation payable 
under the present Act and is also viola~ 
tive of Art, 14 of the Constitution and if 
80, whether it is saved by Art. 31-B of 
the Constitution and the Ninth Schedule 
thereto’? This question has to be answer- 
ed in favour of Mr. Gupta in view of the 
three Supreme Court decisions which he 
Placed before us. The Supreme Court 
seems to be of the opinion that the ob- 
ject of these legislations is ‘acquisition’ 
of lands and the purposes for which the 
acquisition is made are immaterial. In 
other words the Supreme Court has 
chosen to give a restricted meaning to 
the “objects sought to be achieved” by a 
particular legislation, Personally we may 
be of the view that “objects” of a statute 
should be more liberally construed buf 
these Supreme Court decisions are bind- 
ing on us and an elaborate discussion of 
our views on the subject would be whol~ 
ly immaterial, We, therefore, proceed to 
refer to the Supreme Court decisions re~ 
levant for determining tthe effect of sub= 
section (2) of S. 8. 


4, In the Dy. Commr, and Collec- 
tor, Kamrup v. Durganath Sarma, AIR 
1968 SC 394 the Assam Acquisition of 
Land for Flood Control and Prevention 
of Erosion Act-1955 was considered. The 
Supreme Court has said that in the State 
of Assam gome land may be taken under 
Assam Act No, 6 of 1955 for the purpose 
of works and other measures in connec~ 
tion with flood control and prevention of 
erosion on payment of nominal compen- 
sation while an adjoining land may be 
taken for other public purposes under 
the Land Acquisition Act, 1894 on pay- 
ment of adequate compensation. This dif. 
ferential treatment of land acquired under 
the two Acts is not permissible under 
Art. 14. The constitutional guarantee of 
Art. 14 requires that all persons shall be 
treated alike in like circumstances and 
conditions. The Article permits reagon~ 
able classification and differential treat- 
ment based on substantial differences 
having reasonable relation to the objecta 
sought to be achieved. The classification 
of land acquired for workg and other 
measures in connection with flood con~ 
trol and prevention of erosion and land 
required for other public purposes has no 
reasonable relation to the object sought 
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fo be achieved viz., acquisition of the 
land by the State. In either case, the 
owner loses his land and in hig aed the 
State becomes the owner. And there is 

just discrimination between owners of 
land similarly situated by the mere ac- 
cident of some land being required for 


purposes mentioned in Assam Act No, 6° 


of 1955 and some land being required 
for other purposes. The Assam Act was 
therefore held to be violative of Art. 14. 


5. The next case is directly on 
the point of solatium which has been 
withdrawn by sub-section (2) of 5. 8 of 
the Act. This is the case of Balammal 
v, State of Madras, AIR 1968 SC 1425. 
We set out below what Shah, J., speak- 
ing for the Supreme Court, has stated in 
paragraph 7 of this judgment, „at page 
1428. Paragraph 7 runs thus: 
In our judgment, counsel for a owners 
are right in contending that sub-clause (2) 
of Cl, 6 of the Schedule to Act 37 of 1950 
in so far as it deprived the owners of the 
lands of the statutory addition to the 
market value of the lands under Sec- 
tion 23 (2) of the Land Acauisition Act 
is violative of the equality clause of the 
Constitution, and is on that account void. 
Tf the State had acquired the lands for 
Improvement of the town under the Land 
Acquisition Act the acquiring authority 
was bound to award in addition to the 
market value 15 per cent. solatium under 
Section 23 (2) of the Land Acquisition 
Act. But by acquiring the lands under 
the Land Acquisition Act as modified by 
the Schedule to the Madras City Improve- 
ment Trust Act 37 of 1950 for the Imp 
provement Trust which also is a public 
purpose, the owners are it is claimed 
deprived of the right to the statutory 
adddition. An owner of land is ordin~ 
arily entitled to receive the solatium in 
addition to the market value for compul- 
sory acquisition of his land if it is acquir- 
ed under the Land Acquisition Act, but 
mot if it is acquired under the Madras 
City Improvement Trust Act. A clear 
case of discrimination which infringes the 
guarantee of equal protection of the law 

ises and the provision which is more 
prejudicial to the owners of the lands 

which are compulsorily acquired must, 
on the decisions of this Court. be deem- 
ed invalid”. 


5-A. These observations of the 
Supreme Court clearly lay down thet the 
solatium prescribed by the Land Acqui- 
sition Act cannot be withdrawn by 
specifying a particular purpose of acqui- 
sition in some other Act. The object in 
both cases, according to the Supreme 
Court is acquisition for public purposes. 
And it is discriminatory to provide that 
solatium shall be given for one land 
acquired under the Land Acquisition Act 
and would not be given for a neighbour- 
ing land acquired under a different statute 
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although both the lands are being acquir- 
ed for public purposes, 

6. There is one giier point we 
have to consider. The Act, we are con- 
sidering, as amended by West Bengal Act 
XXIX of 1951 has been included in the 
Sth Schedule to the Constitution, The 
provisions as they stood on the date of 
inclusion cannot, therefore, be challeng- 
ed in Courts of law. But the protection 
of the 9th Schedule is not available to 
sub-section (2) of S. 8. The reason is 
that the original Act as amended in 1951 
was introduced into the 9th Schedule on 
the 27th April, 1955. But sub-section (2) 
of Section 8 was enacted by an=- 
other Act being Act 23 of 1955 on 
September 21, 1955. The amendments 
subsequent to introduction into the 9th 
Schedule are not protected by that Sche- 
dule. The Supreme Court in Ramanlal 
v. State of Gujarat, AIR 1969 SC 168 
had to deal with the same problem. 
Their Lordships came to the conclusion 
that if amendment subsequent to inclu- 
sion in the 9th Schedule were to be 
given protection, it would amount to 
amendment of the 9th Schedule itself 
wa no State legislature had power to 
do. On this view of the matter it is ap- 
parent that sub-section (2) of Section 8 
without the protection of the 9th Sche- 
dule offends against Article 14 of the 
Constitution. 


Our answer to the third question of 
Mr, Gupta set out above is that the pro- 
visions of sub-section (2) of Section 8 of 
the Act relating to Section 23 (2) of the 
Lend Acquisition Act, 1894 has reduced 
and curtailed the quantum of compensa- 
tion payable under the parent Act and 
is violative of Article 14 of the Con- 
stitution. These provisions are not saved 
by Art, 31-B of the Constitution and the 
Ninth Schedule thereto. 

T. The Rules are, accordingly, 
disposed of. All interim orders made by 
this Court are vacated. We direct that 
the records be sent back to the Trial 
Court expeditiously for being dealt with 
according to law. There will be no 
order as to costs. Let the operation of 
this order be stayed for four weeks. 

SABYASACHI MUKHARJI, J.:— 

8. I agree, 

Order accordingly. 
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A debutter property cannot be sold 
or leased out except on the ground of 
urgent need or legal necessity. The 
leasing out of debutter property for such 
purpose can be made by the sebaits and 
trustees for the time being with the leave 
of tbe Court. Merely because a receiver 
has been appointed by High Court, on 
the application of one of the sebaits and 
trustees the court should not grant a 
permanent lease for 99 years in res- 
pect of a valuable debutter property. 
Nor does the court grant a certificate 
for legal necessity in: such a case. 

(Para 11) 

Cases Referred: Chronological Paras 
AIR 1970 SC 439 = (1970) 1 SCR 
936, Kalank Devi’ Sansthan v. 
Maharashtra Revenue Tribunal, 


Nagpur 8 
ATR 1961 All 73 = 1960 All LJ 467, 
Ss v. Thakur Radha Bal- ‘ 


r 41 Cal WN 627 = TLR (1937). 
2 Cal 133, Sree war Narain 
Jew v. Henry E, Soler - 9 
(1943) Suit No. 595 of 1943 (Cal), - 
Sri Ishwar Jagannath Deb Jew v. 
_ Girish Chandra Seal 4 
AIR 1929 Cal 828 = 50 Cal LJ 333, 
Srish Chandra Banerjee v. Deben- 
dra Nath Banerjee 7,10 

Gouri Mitter-Advocate General and 
M. N. Banerjee, for Plaintiffs; H. 
Dhar, for Defendant: (Fatick Ch, Seal), 
Gopal ‘Law, for Defendant (Umesh Ch. 

ORDER :— This i an application by 
Mohan Chand Seal, the defendant No. 2 
(b) in this suit, inter alia, for giving leave 
to Fatick Chand Seal, the Receiver, ap- 
pointed in this sult, to lease out for a 
period of 99 years 30 “Bighos of land at 
premises No. 98. Manicktolla Main Road, 
Calcutta to the ee lessee or les- 
sees. . 

2. Premises No, 98, Manicktolla 
Main Road, Calcutta ° (hereinafter called 
the said premises), is one of the proper~ 
ties of the plaintiff deity. This is a very 
big and valuable’ property consisting ` of 
40 bighas of land. On the high land of 
the said premises facing the road there 
is a two storied building Including tem- 
ple, Nat Mandir, feeding house of the 
poor, charitable dispensary Jheel, tanks 
and there is also open low land. The 
plaintiff deity was installed in the Tha- 
kur Bari in the said premises. In or 
about 1948, the said premises was requi- 
sitioned by the Government of West 
Bengal. After the requisition the plain- 
tiff deity was located in another debut- 
ter property viz.s No. 14, Madan Datta 
Lane, Calcutta. 

3. The question In this applica- 
tion is whether this court should grant 
leave to the Receiver, appointed in this 
sult in an interlocutory, application to 
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lease out, for 99 years 30 bighas out.of 
40 bighas of land, which is debutter pros’ 


4, The relevant facts and circum= 
stances relating to the suit and the aps 
plication are as follows: 


One Durgadag Seal, since deceased 
consecreted and established the deity Sri - 
Sri Iswar Jagannath Deb Jew at pre- 
mises No. 57, Manicktolla Main Road, 
mow known as No, 98, Manicktolla Main 
Road. By a Deed of Endowment dated 
October 1, 1916 the settlor settled and en~ 
dowed several properties including the 
said premises in favour of the deity, and. 
provided that after hig death the trustee~ 
ship and shebaitship would devolve upon 
his legal heirs according to the Bengal 
School of Hindu “Law by which he was 
governed. On September 9. 1925, the 
settlor died intestate leaving him surviv- 
ing his seven sons, Manindra, G 
Ashutosh, Umesh, Ganesh, Subal 
Jadab as his heirs and legal representa« 
tives. The said sons of the testator be- 
came shebaits and trustees in items of 
the Deed of Endowment. Between 1925 
and 1945 there were various litigations 
between the trustees and shebaits over 
the administration of the trust or the 
endowed properties. Manindra relin- 
quished his shebaitship and trusteeship, 
Ganesh, Subal and Jadab died intestate 
and unmarried. On May 3, 1943 the 
plaintiff: No, 2 Premchand Seal who 4 
the only son of Manindra instituted 
suit in this court. being Suit No. 595 of 
1943 (Cal) (Sri Iswar Jagannath Deb Jew 
v. Girish Chandra Seal) inter alia, for re- 
oval of the trustees and appointmen? 
of plaintiff No. 2 as the sole trustee, for 
accounts and other incidental reltefs, 
By an order dated September 7, 1948 in 
Suit No, 595 of 1943 Mr. H, K Bose, Bar- 
rister-at-Law, (as he then was) wag ap- 
pointed as the Special Referee for the 
purpose of framing a scheme in accord 
ance with the Deed of Endowment. The 
said Special Referee framed a schema 
in or about September, 1950. There- 
after, on July 29, 1949, final decree was 
passed in Suit No, 595 of 1943 in accord< 
ance with the report or scheme of the 
management made by the Special Re- 
feree. Thereafter, Ashuthosh died inte- 
state leaving defendant Fatick Chand ag 
his only son and heir, On February 3, 
Girish died leaving his widow 
Badam Kumari, defendant No, 2 (a) and 
his only son Mohan Chand, defendant 
No. 2 (b) as his sole heirs and legal re- 
presentatives. The said Badam Kumari 
and Mohan Chand upon the 
Girish. became trustees and shebaits in 
place of Girlsh. On March 6, 1982, upon 
the death of the said Manindra his gon 
Prem Chand instituted this suit claiming 
to be a shebait and trustee and for ree 
moval of some of the shebaits and truse 
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fees and for appointment of new shebaits 
and trustees, for cancellation of the pre- 
sent scheme, for framing of a scheme of 
management and for other reliefs. In 
or about July 1967, an application was 
made by Premchand in this suit. for the 
appointment of a Receiver to the endow~ 
ed estate and on the said application 
Fatick Chand was appointed as the Re- 
ceiver of the debutter estate by an order 
dated August 16, 1967. On or about 
September 29, 1970 an application was 
made by Umesh Chandra Seal in this 
court and an ex parte order was passed 
by Masud, J. inter alia, that Fatick Chand, 
the Receiver appointed be et liberty to 
appoint the shebaits, but this order was 
directed to be served an the Attorney of 
the applicant Premchand, with liberty to 
have this order vacated before the vaca- 
tion court. Thereafter the said application 
was finally heard and on or about May 
fll, 1971 Masud, J. observed that lease 
for 99 years was equivalent for sale and 
asked the applicant to cause advertise- 
ment to be used in the newspapers, 
mamely, the Statesman and the Viswami- 
tra inviting offers for the sale of the 
property in the sealed cover and place 
them before his Lordship for his consi~ 
deration. However Umesh withdrew the 
said application on May 11. 1971. This 
application by Mohan Chand has been 
made for the same or similar prayers as 
was made by Umesh before Masud J 
‘According to the petitioner, Umesh with- 
drew the said application as he was then. 
won over by Premchand the plaintiff in 
is guit. 

__ 5. Mr. Gouri Mitter, the learned 
‘Advocate General of West Bengal, ap- 
pearing for the petitioner submitted as 
follows : £ 

_ In or about August 1948, the said 
premises was requisitioned by the Gov- 
ernment of West Bengal. ` Since the said 
requisition the said premises was in oc- 
cupation of several thousands of refugees. 
The Government of ere) Bengal was pay~ 
‘ing a rent of Rs, 2,375/- per month ex- 
clusive of municipal taxes. The : said 
premises had been de-requisitioned by 
fhe Government on or about the 9th 
October, 1967. The Board of Trustee 
decided unanimously to grant lease of 
80 Bighas. of low land out of the said 
property, namely. premises No. 98, 
Manicktolla Main Road. In course of 
the administration. the court has to pass 
an order for preservation and protection 
of the estate and for smooth running the 
estate. The Court has already appoint- 
ed receiver in respect of the properties 
belonging to the deity including the said 
premises No. 98, Manicktolla Main Road. 
Mbe said premises is now in the custody 
of Court by reason of appointment of 
the Receiver. The trustees have decided 
unanimously tọ grant lease of 30 Bighas 


[Prs. 4-5} Cal. 491 


of low land of the said premises (the 
client of the Advocate General would 
not recognise the plaintiff as trustee and 
shebait). The trustees and shebaits can- 
not give clear title to the lessee because 
this sult ig pending now. Under O. 40, 
R. 1, the trustees are disabled to grant 
such a lease. Only the Receiver could 
grant, such a lease in view of appoint- 
ment of receiver in this suit and the 
Court should grant such leave to the 
receiver to make a lease in view of the 
absolute urgency of the case. In spite of 
the urgency the shebaits cannot grant 
such a lease. Therefore, the Court should 
grant leave to the receiver to grant such 
a lease. It was submitted that the right 
to grant lease is not controlled by the 
deed of endowment at all. The. right of 
the sebait is the right to carry out the 
seva and worship of the deity and the 
right of management of the properties. 
According to the Advocate General, ur- 
gent necessity exists for grant of lease 
in this case. The deity had to be re- 
moved to No. 14, Madan Dutta Lane, 
Calcutta where some of the sebaits stay- 
ed. The Government of West Bengal 
requisitioned the property in 1948 and 
de-requisitioned the property on October 
10, 1967. The Government of West Ben- 
gal was paying a rent of Rs, 2,375/- per 
month exclusive of municipal taxes. 
During the period of requisition, the pro- 
perty could not be repaid. Before the 
requisition during the period of 1940 to 
1946 which was war period, nothing 
could be done for repairs of the pro- 
perty due to conditions of war. During 
the period of requisition of the premises 
by the State of West Bengal the entire 
boundary wall on all sides of the pre- 
mises were pulled down by the refugees 
and out of the bricks temporary houses 
were constructed by the refugees. As a 
result, the said premises was without any 
boundary wall. It is absolutely neces- 
sary that the thorough repairs should be 
done to the building and structures, It 
was decided by the sebaits that 14 bighas 
of jheel-and 16 bighas of low land should 
be leased out. The learned Advocate 
General submitted that Sri Sri Iswar 
Jagannath Deb Jew must go back io its 
own temple. The temple needs imme- 
diate repairs. Unless the temple is re- 
paired the deity cannot be located at the 
temple. The property had not been re- 
paired for 32 years. A large sum of 
Money is urgently needed for repairs. 
The right of the deity to be located at 
the temple at No. 98, Manicktolla Main 


‘ Road should be immediately implement- 


ed. The Deity must go back to its old 
temple. The property is. now being 
managed by the scheme. According to 
the Advocate General, Prem Chand has 
no right to oppose this application. The 
court should not postpone what all the 
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sebaits want. The income of the debut- 
ter estate is Rs. 55,000/- per year. There 
is a loss of Rs, 4,000/- every year. This 
deficit has to be met. It cannot be met 
unless the lease is granted 


6. The learned Advocate General 
finally submitted that sale of the said 
premises is not beneficial to the interest 
of the deity, because in case of sale, 
question of payment of capital gain tax 


would arise. whereas in case of long 


lease payment of selami or rent do not 
involve capital gains tax. The Advocate 
General stated that one cannot also shut 
his eyes to the fact that ceiling of urban 
properties would be imposed soon and 
the deity in such case may not get the 
benefit of such vast land. He submitted 
that it is for the benefit of the deity that 
this 30 bighas of land should be leased 
out as prayed for by the petitioner. 


7. Mr. Gopal Lew, appearing for 
the defendant Umesh Chandra Seal sup- 
ported the case of the petitioner that this 
property should be leased out. Mr, Law 
_ submitted that his client Umesh Chan- 
dra Seal made an application on Septem- 
ber 29, 1970 almost with the same pra- 
yer. There was an ex parte order passed 
by Masud J. But ultimately the said 
application was withdrawn by his client 
on May 11, 1971. He referred to a deci- 
sion of this Court in AIR 1929 Cal 828 
equivalent to 50 Cal LJ 333, (Srish Chan- 
dra Banerjee v. Debendra Nath Baner- 
jee) and submitted that a receiver had 
no power to lease a debutter property 
without the sanction of the Court. Mr. 
H. M. Dhar, learned counsel appearing 
for Fatick Chand Seal supported the case 
of the petitioner. In this application, 
Fatick Chand. Seal is not appearing in 
his capacity as Receiver but only as se- 
bait and trustee. Mr. Dhar submitted 
that for the purpose of this application 
mo receiver’s meeting need be called, 
neither Fatick Chand Seal as receiver is 
a necessary party to this application. 
The receiver was directed to act in terms 
of the scheme, „The receiver is carrying 
on management in terms of the scheme. 
He said that the trustees and sebaits 
decided in a meeting that 10 bighas of 
land approximately with temple and nut- 
mandir be retained and the back por- 
tion be let out on a long lease to secure 
a recurring income. The terms of the 
lease had been agreed upon and all par- 
ties are willing to lease out 30 bighas of 
land out of the said premises for 99 years. 
He admitted that this was a _ trustee’s 
meeting and not a meeting called by 
Fatick ‘Chand Seal as Receiver, in this 
suit. Mr. Dhar submitted that leasing 
out was for the benefit of the estate and 
this Court as Court of Equity for the 
protection of the property of the deity 
should pass the order as prayed by the 
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petitioner. He also relied on the casa 
reported in AIR 1929 Cal 828. 


8. This application is opposed on 
behalf of the plaintiffs, Mr, M. N. Banera 
Jee, the learned counsel appearing fon 
the plaintiffs placed several provisions o 
the Deed of Endowment and invited my 
attention to the accounts of the estate 
annexed to the petition. This account 
shows expenditure over income at the 
rate of Rs. 4,609.16 per annum. Mr. 
Banerjee pointed out that in this ac+ 
count expenses for poor feeding thas 
been shown to the extent of Rs, 8,384.86 
but expenses for poor feeding can be 
made under the d of endowment as 
also under the scheme only out of sur- 
plus income. Mr, Banerjee submitted 
that if there wag no surplus income the 
excess expense could not and/or should 
mot be made and in this way deficit in 
account be shown. According to the 
plaintiffs the accounts are not truly and’ 
properly maintained. If proper accounts 
were maintained there should not be any, 
deficit at all. He submitted that there 
was no need to lease out the debutter 
property as prayed in the petition. Ac- 
counts are not audited as provided in 
the scheme. There is nothing to show’ 
what steps the receiver has taken with 
regard to augment the income of the 
estate. There is no meeting of the req 
ceiver and no notice was given to his 
client with regard to any meeting of the 
sebaits. Mr, Banerjee submitted that his 
client is claiming a declaration’ that he 
is a sebait and one of the trustees of the 
endowed estate. He is also asking for 
removal of defendants other than defen- 
dants Nos, 2a, 2b.4,5&6 from trusteeship 
and sebaitship. He is also asking for can- 
cellation of the present scheme and 

g of a new scheme. Mr, Banerjee 
relied on Dr, B. K. Mukherjea’s Tagore 
Law Lecture on Law at Endowment 
Third Edition, at page 198 and submit- 
ted that when there are more sebaits 
than one, they constitute one body in 
the eye of law, and all of them must act 
together. It is mot competent for one of 
the sebaits to do anything in relation 
to the debutter estate without the con- 
currence either express or implied of his 
co-sebaits, In the suit he contended thaf 
the plaintiff Premchand might succeed, 
In the event only some of the sebaits 
are asking for leave to grant long lease 
without the concurrence of the other 
sebait. Further, if long lease is granted 
the prayer for framing of a scheme as 
made in the plaint may be affected, be- 
cause a very valuable property of the 
debutter estate would be leased out bes 
fore the scheme could be framed. Ha 
submitted that the application is nof 
maintainable and no order should be 
made. Mr, Banerjee invited my atten- 
tion to Chapter XXI, Rules 9 and 10 of 
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the Rules of Original Side, High Court 
and submitted that if the receiver want- 
ed to spend beyond the amounts men- 
tioned in the scheme he must have called 
the meeting and should have applied to 
Court for directions. Nothing has been 
done in this case. On the other hand 
Fatick Chand Seal in his capacity as 
sebait and trustee is supporting the peti- 
tioner. Fatick Chand Seal as Receiver 
has been made a party to this notice of 
motion and he has not filed any affidavit 
in his capacity as Receiver. He further 
submitted that his client’s case is that 
portions of premises No, 98, Manicktolla 
Main Road has been let out and Fatick 
Chand Seal is not maintaining true and 
proper accounts. A photograph showing 
scraps of iron heaped amd stacked in a 
portion of premises No, 98, Manicktolla 
Main Road has been annexed to the 
affidavit of Prem Chand Seal. Mr. 
Banerjee submitted that the lands be- 
longing to the estate at No. 98, Manick- 

tolla Main Road are allowed to be used 
by third parties and the debutter estate 
must be receiving income. He further 
said that lt is not mentioned in the peti- 
tion who is the supposed lessee. No- 
body knows the particulars about the 
proposed lessee. With regard to the 
question of removal of the deity at the 
temple at No. 98, Manicktolla Main Road, 
Mr. Banerjee submitted that de-requisi- 
tioning was made in 1968. Long time 
passed since then and after such a length 
of time when the suit is likely to be 
heard soon, it cannot be said that before 
the hearing of the suit major portion of 
the land should be leased out for 99 years 
so that the temple can be repaired for 
removal of the deity in the temple. Mr. 
Radha Pada Banerjee appearing for Rani- 
moni Mallick supported Mr, M. N. Baner- 
jee. He also submitted that this appi- 
cation is not maintainable. He submit- 
ted that the court has no jurisdiction to 
pass such an order to grant lease of a 
valuable debutter property for 99 years. 
Mr. R. P. Banerjee referred to B. K. 
Mukherjea, on Hindu Law of Religious 
and Charitable Trust, Third Edition at 
page 238 for the proposition that the 
court has no jurisdiction to grant an 
application by a sebait to sanction his 
transaction on the ground of necessity. 
Mr. Banerjee referred to AIR 1970 SC 
439 (Kalank Devi Sansthan v. Maharash- 
tra Revenue Tribunal) and AIR 1961 
All 73 (Behbarilal v. Thakur Radha Bal- 
labji). In the Allahabad case, it was 
held that the power of a manager of an 
idol is analogous to those of the manager 
of an infant. Whether a transaction by 
the Manager is beneficial to the estate 
must depend upon the facts and ae 
stances of the particular case and gui- 
dance alone is to be obtained in regard 
to the general scope of the doctrine of 
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the benefit of the estate from the illus- 
trations which are found in the reported 
cases. It was held in that case that the 
sale of an old house which was not in a 
dilapidated condition but which required 
extensive repairs was neither a prudent 
transaction nor for the benefit of the 
estate, 


In my view the petitioner 
Mohen Chand Singh is not entitled to 
any order in this petition. In this suit 
one of the parties have been appointed 
Receiver in an interlocutory application 
and usual order under Order 40, Rule $ 
of the Code of Civil Procedure has been 
made, namely that, if the Receiver grants 
lease of any property exceeding three 
years, leave of the Court will be neces- 
say. The properties over which Recel~ 
ver was appointed are debutter proper~ 
ties. In (1937) 41 Cal WN 627 = ILR 
(1937) 2 Cal 133 (Sree Iswar Narain Jew 
v. Henry E. Soler) an application was 
made before Ameer Ali, J. by a shebait 
asking for leave of the court to sell or 
mortgage certain debutter property 
but the learned Judge did not grant such 
leave stating, inter alia that the court 
should not give a certificate of neces- 
sity. Before me, one of the shebait and 
trustee is also applying for leave to be 
given to the Receiver appointed in this 
suit to grant lease of debutter property 
for 99 years. The question is, would it 
make any difference because here a se+ 
bait or trustee is applying for leave to 
be granted to the receiver to lease out 
debuttar property for 99 years instead of 
themselves asking for leave to lease out 
debutter property ag was the case be- 
fore Ameer Ali, J. 


10. Leave to lease out debutter 
property for 99 years by the Receiver 
would mean giving of certificate by court 
to the Receiver for legal necessity. The 
Learned Advocate General did not give 
me any authority in support of his pro- 
position that because Receiver was ap~ 
pointed the court will give leave to the 
Receiver to grant lease for 99 years in 
respect of the debutter property pend~ 
ing the hearing of the suit. The Learn~ 
ed Counsel appearing for some of the 
respondents and supporting the Learned 
Advocate General referred to me a case 
in AIR 1929 Cal 828 = 50 Cal LJ 333. 
This decision relates to an appeal which 
has arisen out of a dispute as to the 
rights of parties in a debutter estate. 
One of the questions arising in this ap- 
peal is whether lease granted by a Re- 
ceiver appointed by the Court was’ pro~ 
perly done, It was stated by the ap- 
pellants that the decision of lower Ap- 
pellate Court was not justified. The lease 
was cancelled on the ground that the 
Recelver concealed from the court the 
fact that the lessee was hig own granda 
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son and a brother of a previous sebait. 
Reliance was placed before me of cer- 
tain observations in this judgment: 

“The Receiver has of course no power 
fo lease the debutter property without 
the sanction of the court and the court 
below has quite rightly held that any 
misrepresentation or concealment of 
material facts from the court in connec- 
tion with a proposed lease would 
vitlate the authority. of the Receiver to 
grant the lease. In the present case there 
‘was such concealment and it is possible 
that the. court might mot have granted 
ganction to the lease or at least might 
have scrutinized the terms more closely 
had it known of the relationship.” 


ii. I do not think this decision 
helps the contention ‘of the parties sup- 
porting the Learned Advocate Generals 
client, namely, the court should grant 
leave to receiver to grant lease for 99 
years in respect of Debutter. property 
' pending the hearing of this suit. In 
every case if Receiver is appointed, the 
receiver cannot grant lease of property 
for three years unless: there is leave from 
the court. This suit relates to debutter 
properties. In thig sult one of the pra- 
yers in cancellation of the present 
scheme and framing of a scheme. of 
management for the administration of 
the estate and for the worship of the 
plaintiff deity and the performance of 
the ceremonies. In the Deed of Endow- 
ment it is expressly stated by the donor 
that the debutter properties should not 
be leased out for any term exceeding 
three years. In the suit there is prayer 

framing of another scheme. The ad- 
mitted position of law is that a debutter 
property cannot be sold or leased out 
except on the ground of urgent need or 
legal necessity. e leasing out or sale 
of debutter property: for such purpose 
ean be made by the sebaits and trustees 
for the time being. Merely because a 
receiver has been appointed by this 
eourt, on- ae application of one of the 
sebaits and trustees the court should not 
grant a permanent lease for 99 years in 
respect of a valuable debutter property. 
Nor the court should grant a certificate 
for legal necessity. Again. this ig not 
an application by the Receiver for direc- 
tions ee to a ‘Receiver’s meeting. 
Even if there was such an application, 
either by the Receiver or by any of the 
parties who is oe to,move in a Re- 
ceiver’s meeting, then a question would 
erise whether this court ghould- grant 
long lease of 99 years in respect of de- 
butter property. Granting of such lease 
by the Receiver for 99 years. would af- 
feet the scheme that might be framed 
under the decree in‘this suit. In anv 
event, this is an application by one trus- 
tee, and although other trustees Se ae sup- 
porting him but the plaina Prem Chand, 
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who is claiming to be a trustee is op- 
posing. At the final hearing of the suit 
paonr may succeed and in that event 
ease for 99 years of the debutter pro- 
perty would be given by some of the 
trustees and sebaits and not all, I do 
mot think that this court should grant a 
certificate of legal necessity or would 
grant leave to the Receiver of the debut- 
ter properties to make permanent lease 
of a valuable debutter property pending 
the hearing of the swit, ` 
12. In view of the above matter, 
I cannot pass any order on this applica- 
tion. However, I am making it clear 
that this order of mine will not affect 
the rights and powers of the sebaits and 
trustees to act according to law. Nei- 
ther this order will affect the receiver 
appointed in this suit to take such steps 
as may be necessary for carrying out his 
duties ag Receiver. There will be no 
order on this application except as above. 
The petitioner must pay the costs of 
gus anplcstion. to the contesting respon~ 
ents. 


Order accordingly. 
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Babulal -N. Shukla. Plaintiff v. 
Jeshankar N. Shukla, Defendant. 

Suit No. 54 of 1963, D/- 15-3-1972. 

Civil Procedure Code (1908), O.` 22, 
R. 4 (1) — Plea open to legal represen- 
tative of deceased defendant — Service 
of fresh writ of summong on him if neces- 
sary. 

A legal representative substituted in 
place of a deceased defendant cannot be 
permitted to make out a new case afresh 
in another written statement at this stage. 
He has to take up suit at 
pe stage at which it was left when the 

party died and to continue it, 
The only right he has is to make a de- 
fence appropriate to his character as a 
legal representative of the deceased de= 
fendant. His case is on a different foot- 
ing than the addition of a new defen- 
dant which is governed by O., 1. R. 10 (iv). 
Therefore, only the order for substitu- 
tion would be served on the substituted 
defendant and no fresh writ of summons 
could be issued for service on the sub-. 
stituted defendant. AIR 1924 Lah 45 and 
AIR 1944 Lah 473 and AIR 1930 Mad 
593, Discussed. Pre 6 & 7) 
Cases Referred: Chronological Paras 
ATR 1944 Lah 473 = 46 Pun LR 292, 
Sadhu Singh v. Firm Kahan Singh 5 
AIR 1930 Mad 593 = 127 Ind Cas 
127, Muhammad Naina Maracalr 
v. Ummanaikani Ammal 
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AIR 1924 Lah 45 = 5 Lah LJ 482, 
Gulli v. Sawan 


ORDER :— In this matter on January 
T4, 1972 an application was made by the 
plaintiff for recording the death of de- 
fendant No, 1 Harilal N. Shukla and for 
substitution of his heirs in his place. 
The defendant No. 2 appeared through 
his advocate before me. By consent, 
order was passed in terms of prayers in 
the petition. One of the prayers in the 
petition was prayer (f); wherein, the 
petitioner prayed that a fresh writ of 
summons be issued for service on the 
substituted defendants, By consent, order 
was passed in terms of prayer (f) of the 
writ of summons, Thereafter at the 


stituted defendants. The 
mentioned before me on March 1, 1972, 
on behalf of the plaintiff, who contend- 
ed that a fresh writ of summons need 
not be issued but only the above order 
may be served on the substituted defen- 
dants. Thereafter, I directed that the 
Registrar-in-Insolvency may submit a 
mote on the point as to the practice fol- 
lowed in such matters. 


2. Mr. S. K. Mitra. Registrar-in- 
Insolvency, thas submitted before me .a 
well-considered note on March 7, 1972, 
In the note prepared by the Registrar- 
in-Insolvency it is stated as follows :— 


3. An order for substitution in 
place of a deceased defendant is made 
under Order XXII, Rule 4 (1) of the 
Code of Civil Procedure. Rule 4 (2) of 
the said Order XXII runs as follows:— 
_ _ “Any person so made a party may 
make any defence appropriate to his 
character as legal representative of the 
deceased defendant.” 

4. The substituted party has been 
given the right to make any defence ap- 
propriate to his character as legal re- 
presentative of the deceased defendant. 
So, the substituted party is entitled to 
have notice of substitution, but the ques- 
tion arises as to the mode of giving such 
notice. Would it be by issue of fresh 
writ of summons or by serving its order 
and directing that its substituted defen- 
dant may make defence appropriate to 
his character as legal representative of 
the deceased defendant ? 


5. It ig well settled that when a 
party to a suit dies, his legal representa- 
tive is substituted in order that the suit 
might proceed and a decision be arrived 
at. It is the original parties’ rights and 
disabilities that have to be consider- 
ed and not those of the legal representa- 
tive (See AIR 1924 Lah 45, Gulli v. 
Sawan). Defence not open to the defen- 
dant, if alive. cannot be raised by his 
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legal representative in that character 
(See AIR 1944 Lah 473, Sadhu Singh v 


Firm Kahan Singh). A person substitut- 
ed as legal representative of a deceased 
party must adopt the pleadings filed by 
the deceased party. He cannot reise a 
new point inconsistent with the plead- 
ings of the deceased. The legal repre- 
sentative of a deceased cannot set up 
is own claims or rights in the case 
though he may do so in any other prom 
ceedings (See AIR 1930 Mad 593, Muham- 
mad Naina Maracair v. Ummania Kani 
Ammal). All that the legal representa- 
tive can, therefore, do is to take up the 
suit at the stage at which it was left 
when the original party dies and to con- 
tinue it. It follows, therefore, that if 
any defence to the suit was not open to 
the deceased defendant, his legal repre- 
sentative would not be at liberty to 
plead that defence. 


6. If a writ of summons is served 
on the substituted party. the writ itself 
will give the party a right to enter ap- 
pearance in the suit and to file his writ- 
ten statement within the time specified 
therein. In the instant case, the deceased 
defendant having already filed his writ~ 
ten statement jointly with the defen- 
dant No, 1, his legal representative can- 
not be permitted to make out a new case 
afresh in another written statement at 
this stage. It is to be noted in this 
connection, that the case of addition of a 
defendant is different. Addition of de- 
fendant may be made under O. I, R. 10 
(iv) which provides as follows :— 

‘Whether a defendant is added, the 

plaint shall, unless the Court otherwise 
directs, be amended in such manner as 
may be necessary, and amended copies 
of the summons and of the plaint shall 
be served on the new defendant and, if 
the Court thinks fit, on the original de- 
fendant.” 
This rule specifically provides for ser- 
vice of writ of summons on the parties 
added, but Order XXII, Rule 4 of the 
Code of Civil Procedure, provides for 
the procedure in case of death of one of 
the several defendants or of the sole de- 
fendant. Order XXII, Rule 4 is worded 
differently. This Order says, that any 
person so made a party may make any 
defence appropriate to his character as 
legal representative of the deceased de- 
fendant. It is the only right that a 
substituted defendant has, namely, that 
he can make a defence appropriate to 
his character as a legal representative of 
the deceased defendant. 

T. In the premises, I think that 
the prayer in paragraph (f) of the peti- 
tion, namely, fresh writ of summons 
should be issued for service on the sub- 
stituted defendant cannot be granted. T 
recall the said order for issue of fresh 
writ of summons for service on the sub- 
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stituted defendants and I order that this 
order for substitution may be served on 
the substituted defendants. Leave is 
given to the substituted defendants to 
enter appearance and to make any de- 
fence appropriate to their character as 
legal representatives of the deceased de- 
fendant. Leave is given to the substitut- 
ed defendants to file additional written 
statement within 10 days from the date 
of the service of this order upon them. 
Service on the substituted defendants 
may be made by registered post. The 
order dated January 14, 1971 is modified 
as above, 

Prayer not granted. 





AIR 1972 CALCUTTA 496 (V 59 C 108) 
R. N. DUTT, J. 

Tempa Landu, Petitioner v. Ranjit 
Kundu, Respondent, 

Civil Revn. Case No. 2470 of 11970, 
D/- 2-2-1972. 

W. B. Premises Tenancy (Amend- 
ment) Ordinance (1967), S. 17-C — Bene- 
fit is not available to cases where decree 
for possession has been passed after 22-8- 
1967 when Ordinance came into force 
(X-Ref :— W. B. Premises Tenancy (Am- 
endment) Act (4 of 1968), S. 17-B.) 


Ex parte decree for possession fn 
ejectment suit passed on 1-9-1967 was 
mot relieved against in the application 
filed on 22-9-1967 when the Ordinance 
was still in force. Tenant got the right 
only by virtue of the provision under 
Section 17-C of the Ordinance and since 
tthe decree was passed after the Ordi- 
mance came into force that provision did 
not apply. AIR 1969 Cal 67 and (1969) 
73 Cal WN 1736, Distinguished, Correct- 
mess Doubted. (Para 2) 

Referred: Chronological Paras 
AIR 1969 Cal 67 = 73 Cal WN 10, 
oe Roy v, Manindra Nath Chat- 


PEZ %3 Cal To 736, Md, Yusuf 
v. Golam J. 

M. L. a for Petitioner; Satyen~ 
dra Prosad Sen, for Respondent; Sachin~ 
dra Chandra Das Gupta, Amicus Curiae. 

ORDER :— The petitioner is the 
fenant and the opposite party is the land- 
lord of the disputed premises. The op 
posite party filed a suit for ejectment 
of the petitioner on the ground of de- 
fault. The petitioner filed written-state- 
ment. Subsequently the opposite party 
filed an application under Section 17 (3) 
of the West Bengal Premises Tenancy 
Act and the learned Judge allowed that 
application and struck out the petitioner’s 
defence against delivery of possession. 
Thereafter, the suit was decreed ex parte 
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on September 1, 1967. On September 22, 
1967 the petitioner filed an application 
under Section 17-C of the West Bengal 
Premises Tenancy Act as incorporated by 
the West Bengal Premises Tenancy (Am-~ 
endment) Ordinance, 1967. The appli- 
cation was resisted by the opposite party 
and the learned Judge Say the ap 
plication. ane Pooper nee thereafter 
obtained this R 


2. soa chs, 17-C as Incor~ 
porated by the said Ordinance an appli- 
cation could be made in a proceeding 
where the decree for the recovery of pos- 
session was passed before the commence- 
ment of the West Bengal Premises 
Tenancy (Amendment) Ordinance, 1967. 
The application was made on September 
22, 1967, that is, at a time when the 
Ordinance was still in force. The Ordi- 
nance came jnto effect on August 26, 
1967. The right sought to be enforced 
by the petitioner by virtue of this ap- 
plication is a right conferred on him by 
Section 17-C as incorporated by the 
Ordinance. Section 17-C as it then stood 
said that it would be attracted where the 
decree was passed before the commence- 
ment of the Ordinance. Here, ag I have 
said, the Ordinance commenced to have 
effect from August 26. 1967, but the de- 
cree was passed on September 1, 1967, 
that is, after the commencement of. the 
Ordinance. So Section 17-C as incor- 
porated by the Ordinance on the basis 
of which the petitioner claimed the right 
is not attracted to the instant case; It is 
mo doubt true that when the learned 
Judge considered this matter the Ordi- 
mance was replaced by the West Bengal 
Premises Tenancy (Amendment) Act, 
1968. Section 1 (2) of the Act specifical- 
ly states that the Act shall be deemed to 
thave come into force on 26th August, 
1967. Mr. Mehata refers to the deci- 
slons of this Court in Benu Roy v. Manin- 
dra Nath Chatterjee, 73 Cal WN 10 = 
(AIR 1969 Cal 67) and Md, Yusuf v, 
Golam Jilani, (1969) 73 Cal WN 736. 
Firstly, those cases are distinguishable. 
In those cases the question involved 
was the right of a tenant to make an 
application after the Amendment Act was 
published in March 1968. But in the 
instant case the application under Sec- 
tion 17-C which has become Section 17-B 
under the Amendment Act was made 
within sixty days of the commencement 
of the Ordinance for enforcement of the 
right conferred by the Ordinance. 
Secondly, with all respects I am unable 
to agree with the reasonings in those 
cases. The decisions in those cases pro- 
ceeded on the footing that a right to 
make an application under Section 17-B 
has been conferred by the Amendment 
Act of 1968. But that does not appear 
to me to be really so. The right was in 
fact conferred on the tenant for the first 
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time by the Ordinance of 1967 and that 
right was to be exercised’ within sixty 


days from the date the Ordinance came - 
Since the Ordinance remain-- 


into force. 
ed valid only for six months, an Act was 
necessary to incorporate ‘the rights con- 
derred by the Ordinance ‘as a- permanent 
feature in the statute. No new right to 
make such an application was conferred 
by the Act of 1968 and so there was no 
question of any fresh application under 
Sectidn 17~B which was formerly S, 17-C 
after the publication of the Amendment 
Act, 1968. I cannot therefore agree with 
the decisions in those two cases to the 
æffect that to enable fresh applications to 
be filed the Amendment Act of 1968 
should be held to: have commenced on 
March 26, 1968. But since the instant 
‘case is distinguishable it is not necessary 
to refer the matter to a Division - Bench. 
Here, as I have said, it is not a question 
of fresh application but the application 
{was made when the Ordinance was still 


in force and the application- was to en- - 


force a right conferred by the Ordinance 

-which specifically said that the decree 
must have: been passed before the com- 
mencement of the Ordinance. Since in 
the instant case the decree was passed 
Jafter that, Section 17-C which is now 
“Section 17-B is not. attracted, 

; 3. The Rule is therefore dischark® 


i? No order is made as to costs. 
Petition dismissed. 


AIR 1972 CALCUTTA 497 (V 59 C 109) 
ANIL KUMAR SEN, J. 

Debi Mata, Petitioner v. State of 
West Bengal and others, Opposite Parties 

Civil Rule Nos. 565(W)-569(W) o: 
1964, D/- 14-12-1971, ; 

Index Note:— (A) Constitution of 
Andia, Art. 226 — Powers of High Court 
-—- High Court has- no authority to decide 
-whether a legislature whil 
has or has not applied its mind, 

Brief Note:— (A) High Court can go 
‘into the issue as to whether a particular 
‘legislation is within the legislative com- 
‘petence of the legislature on the provi- 
sions of the constitutional law, or deter- 
«mine whether a particular piece of legis- 
‘lation is a colourable exercise of its power 
‘or not. It can also decide whether a 
«particular legislation or a part thereof 
suffers from the vice of excessive dele- 
gation of legislative powers. But apart 
from that, the powers of the legislature 
“being plenary the High Court has no 


authority to adjudicate if the legislature - 


thas or has not applied its mind while 
enacting a law. AIR 1967 SC 295, Dist. 
(Para 9) 
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-to executive — 


e enacting a law 
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Index Note: (B) West Bengal Estates 
Acquisition Act (1 of 1954), S. 61 (as in- 
troduced by Bengal Act (4 of 1963)) — ` 
There is no delegation of legislative power 

i that there is 
delegation it is neither excessive nor un- 
guided so as to amount to abdication of 
legislative powers, (Para 10) 

Index Note:— (C) Constitution of 
India, Art. 245 — State legislature enact- 
ing legal provision whereby State. Govern- 
ment could apply “mutatis mutandis” 
provisions of a State law with necessary - 
changes to territories transferred to it — 
Such provision does not amount to exces- 
sive delegation —- It ig within competence 
of State Legislature to enact such provi- 
sion. 

.Brief Note:-— Where a State legis- 
lature enacts a provision of law whereby 
it authorises the State Government to 


. apply a certain State law “mutatis mutan- i 


g” 


with such changes ag are necessary 
o territories transferred to such State by 
issue of a notification and to repeal the 
law prevailing in the transferred terri- 
tory. the State Legislature does not autho- 
rise‘ the executive or those implementing 
that provision to make any subordinate 
legislation. Even if it amounts to dele- 
gation it is neither uncontrolled nor un- 
guided. All that it delegates is power to 
make such changes as would be necessary 
due to lapse of time. Making of such 
changes is within the control of the sub- 
stantive provisions of the statute itself 
and hence. making of such provision is: 
within the competence of the legislature. 

(Para 10). 

Index. Note:— (D) Words and Phrases 
— “Mutatis Mutandis” implications of. 

Phrase “Mutatis Mutandis” is often 
used in legislation in applying or extend- 
ing legislative provisions to same or simi- 
lar circumstances or to same or similar 
subjects. It is nothing but.a rule of ad- 
aptation. By providing for application of 
a certain law ‘or its provision ‘“Mutatis 
Mutandis” the legislature neither abdi- 
cates nor delegates its legislative power. 
(1963) 67 Cal WN 129 & ILR (1966) 1 Cal 
495, Dist. (Para 10) 

Index Note:— E) Transfer of Terri- 
tories Act (1956), S. 43 — Provision for 
extending existing law in transferred ter- 
ritories — Repeal of existing law heed 
not be by Parliament, 

Section 43 provided for extension of 
existing law in territories transferred 
from Bihar State to West Bengal State 
until otherwise provided by competent 
legislature or competent authority. When 
West Bengal Estates Acquisition Act 
(1953) by S. 61 provided that by notifica- 
tion under Section 60 the State Govern- 
ment of West Bengal could repeal the 
UDE Bihar Land Reforms Act (30 of 

950) so far as it applied to transferred’ 


territories and such a notification was 
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issued the Bihar Land Reforms Act stood 
repealed, There was no need that Parlia- 
ment itself should repeal it, (Para 11) 


(F) West Bengal Estates Acquisition 


Act (1953) (as amended by West Bengal 
Act 40 of 1963), Section 61 (2) Proviso 
(ii) — Provision neither vague nor un- 
workable. 

There is no inherent’ vagueness in 
the provision, It is a provision providing 
the consequence to the extension of the 
West Bengal Act to the transferred terri- 


tory. The legislative mandate is to the . 


effect that the land or interest which an 
intermediary would have been entitled to 
retain under the provision of the West 
Bengal Estates Act but which had al- 
ready vested under the different provi- 
sion of the Bihar Land Reforms Act 
should, when possible, be restored back 
.to the intermediary. The words “if pos- 
sible” had to be incorporated because the 
Bihar Land Reforms Act came into effect 
more than 10 years: ago and- it might in 
certain cases practically be not possible 
for the authorities to restore back lands 
or interests which had vested under the 
provision of the Bihar' Act. It leads to 
no uncertainty. It only gives sanction to 
the failure to restore possession which is 
otherwise directed as a consequence to 
- the extension of the West Bengal Act to 
the transferred territory. « (Para 14) 
Cases Referred: Chronological Paras 
1968) 2 WLR 924 =. (1968) 1 All 

ER 694, Padfield v, Minister of ; 

Agriculture 9 
AIR 1967 SC 295 = (1966) Supp 

SCR 311. Barium Chemicals v. 

Company Law Board . 9 
AIR 1967 SC 1895 = (1967) 3 SCR 

557, Devidas v. State of Punjab 10 
ILR (1966) 1 Cal 495; Ambujakshaya 

Mukherjee v. State i 
(1964) C. R. No, 476(W) of 1964 

(Cal), Amar Nath Singh v. State 

of West Bengal e 
(1963) 67 Cal WN 129, Haranath 

Ghosh v, State | , 10 
(1961) 3 All ER 641 = (1962) 1 

QB 340, Commrs. of Customs v. 

Cure and Deeley 10 

Arun Kr, Datta (Jr,) and Nanda Lal 

Pal, for Petitioner; S. C. Das Gupta and 
Suprokash Banerjee, for, Opposite Parties. 


ORDER:— In these five Rules the 
petitioners are challenging three notifica- 
tions and two proclamations issued by the 
State of West Bengal or its Authorities. 
As common questions have been raised in 
all these Rules they have been heard to- 
gether and would be disposed of by- one 
judgment, ‘ 

2. It is not in dispute that facts 
relevant to the issues raised in these five 
Writ petitions are same or similar and as 
such I prefer to set out the facts in Civil 
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Rule 656 (W) of 1964. The petitioner im 
this Rule Sri Sri Devi Mata is the family - 
Deity of Panchkote Raj Estate. The petis _ 
tioner had been bolding certain lands in 

intermediary interest in Purulia which: 
was previously within the District of Man+ 
bhum in the State of Bihar, On Septem 
ber 1. 1956 the Bihar and West Bengak 
(Transfer of Territories) Act, 1956 (here~ 
inafter referred to as the Transfer of 
Territeries Act) came inte foree, By 
virtue of Section 3 of this Aet major part 
of P ia wag transferred with effect 
from 1-11-1956 to West Bengal. Sec- 
tion 43 however provided that notwith- . 
standing such transfer until otherwise 
provided by a competent legislature or 
other competent authority the laws then, 
applicable to the transferred territories. 
would continue to remain applicable to 
such territories. Section 44 provided that 
the appropriate Government may within 
a year from the date of transfer “adapt 
the laws which continued to remain in. 
force with necessary modifications and 
that such laws so adapted would remain. 
in force until altered, repealed or amend~ 
ed by a competent authority or compe~ 
tent legislature. .On the date of trans- 

fer Bihar Land Reforms Act 1950 which 
provided for vesting of certain categories . 
of intermediary interest was in force im 
the territory- so transferred to West 

Bengal and by virtue of Section 43 of 
the Transfer of Territories Act, 1956 the 
provisions of the said Act continued to 
remain in force in the transferred terri- 

tory of Purulia. It is not in dispute that 


‘the provisions of the Bihar Land Reforms 


Act, 1950 are materially different from 


“the provisions of the corresponding West 


West Bengal Estates 


Bengal Act viz., 


` Acquisition Act, 1953, : 


3. On September 24, 1958 an Act 
passed by the West Bengal Legislature 
came into effect which is called the West 


’ Bengal Transferred Territories (Assimila- 


tion of Laws Act). 1958 (hereinafter re~ 
ferred to as the Assimilation of Laws 
Act). By the provisions of Section 3 of 
this Assimilation of Laws Act read with 
Schedule 2 thereof the provisions of the 
Bihar Land Reforms Act, 1950 was kept 
in force for the transferred territories 
including the transferred territory of 
Purulia. Applying the provisions of the 
said Bihar Land Reforms Act, 1950 the 
Government of West Bengal issued a pro- 
clamation under the Section 3-B of the 
said Act announcing its intention to take 
over the intermediary interest in the 
transferred territories to West Bengal. 
The said proclamation was challenged by 
the petitioner in a Writ petition in this 
Court which was registered as C. R. 589° 
(W) of 1963. It is. however. conceded 
on behalf of the petitloner that the peti- 
tioner’s challenge failed and the said 
Rule was discharged sometime in 1966, 
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4. In the meantime by West 
Bengal Act 40 of 1963 the West Bengal 
Estates Acquisition Act, 1953 was amend- 
ed by incorporating therein a new chap- 
ter being chapter 8 consisting of two sec- 
tions being Sections 60 and 61. Sec- 
tion 60 provided that the provisions of 
the newly incorporated chapter shall 
come into force on such date and in such 
area of the transferred territory as the’ 
State Government may by notification ap- ` 
point. Section 61 provides that on issue 
of a notification under Section 60 the 
Bihar Land Reforms Act, 1950 ‘shall stand 
repealed and the provisions of the fore- 
going chapters of the West Bengal Estates 
Acquisition Act shall mutatis mutandis 
apply to the areas in respect of which 
notification under Section’ 60 is made. 
Section 61 also provides for certain adap- 
tations and certain’ legal consequences 
which are to follow on the application of 
West Bengal Estates Acquisition Act. 

5 On February 17. 1964 the State 
‘of West Bengal issued a notification under 
Section 60 of the West Bengal Estates 
Acquisition Act appointing 1st of March, 
1964 to be the date on which the provi- 
sions of chapter -8 of the Act shall come 
into force in all the areas of the terri- 
tories transferred from Bihar to the 
State of West Bengal. This notification 
is annexure ‘A’ to the Writ petition. Then 
followed two notifications both dated 
10-3-1964 under Section 4 (1) read with 
Section 61 and read with Sections 52 and 
61 respectively of the West Bengal Estates 
Acquisition Act whereby the State dec- 
lared that with effect from 1st of Baisakh, 
1371 B, S. corresponding to 144-1964 all 
the estates and rights of every interme- 
diary as also the lands held by raivyats 
and under-railyats together with their 
rights therein in the District of Purulia 
shall vest in the State. These are an- 
nexures ‘B’ and 'C’ ‘to the Writ petition. 
These notifications were followed by two 
proclamations issued by the Collector of 
Purulia respectively under Section 10 (1) 
‘of the Estates Acquisition Act and R. 6(1) 
of the West Bengal Estates Acquisition 
Rules,.1954. These proclamations are an- 
nexures 'D’ and ‘E’ to the Writ petition. 
These three notifications and the two pro- 
clamations annexures ‘A’ to 'E’ are the 
subject-matter of ‘challenge in this Rule. 
Same or similar notifications and pro- 
clamations are the subject-matter of 
challenge in the other Rules. 

6. Bereft of other details peti- 
tioners’ substantial challenge is to the 
extension and application of the West 
Bengal Estates Acquisition Act to the ter- 
yitories transferred from Bihar ‘to the 
‘State of West Bengal by S. 3 of the said 
Transfer of Territories Act. 1956. Similar 
challenge was thrown though not by the 
present petitioners to such extension and 
application of the West Bengal Estates 
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Acquisition Act to such transferred terri- 
tories in C. R, No, 476 (W) of 1964 (Amar 
Nath Singh .v, The State of. West Bengal) 
Mr. Dutt who is appearing in support of 


‘these Rules before me argued the said, 


case but unsuccessfully. Extension of the . 
West Bengal Estates Acquisition Act to 
the transferred territories was upheld 
by my learned brother D. Basu. J., and 
his judgment was upheld both by the 
Appeal Court as also by the Supreme 
Court. Notwithstanding his failure in the 
said case Mr. Dutt has again disputed 
validity of extension and application of 
the provisions of the West Bengal Estates 
Acquisition Act to such transferred terri- 
tories on grounds which according to 
him are totally new. 

_ Te Mr, Dutt appearing in support 
of these Rules has raised three points 
which I set out hereunder as far as pos- 
sible in his own language. 

(1) in enacting chapter 8 of the West 
Bengal Estates Acquisition Act, 1953 and 
in applying Sections 60 and 61 te the 
transferred territories there has been no 
honest application of mind by the legis- 
lature and as such those two sections can 
have no application. 

(2) Section 61 of the West Bengal 
Estates Acquisition Act seeks to extend 
the provisions of the foregoing chapter 
of that Act mutatis mutandis; but in so 
extending without legislative amendment 
of substantive provisions. the legislature 
has abdicated its function by leaving the 
matter uncontrolled by any guide line in 
favour of the executive; or in other words 
the said. section suffers from the view of 
excessive delegation of legislative powers. 
_ (38) in view of the provisions of Sec- 
tions 3, 43 and 44 of the said Transfer of 
Territories Act. 1956 without specific 
repeal of the Bihar Land Reforms Act, 
1950 by a competent legislature, the said 
Act cannot be construed to have been 
repealed in terms of Section 61 (1)-of the 


West Bengal Estates Acquisition Act. 


8. These Rules are being contest- 
ed by the State of West Bengal. and the 
Learned Government Pleader Mr. S. C. 
Dasgupta appearing on behalf of the State 
has contested each of these points raised 
by Mr. Dutt. 


9. To take up the first point rais- 
ed by Mr, Dutt I have felt great diffi- 
culty in appreciating the true import of 
his contention. Mr. Dutt to support his 
first point has placed strong reliance on 
the line of decisions by the Supreme 
Court starting from the case of Barium 
Chemicals v. The Company Law Board, 
AIR 1967 SC 295 and the case of Padfield 
v. Minister of Agriculture. (1968-2 WLR 
924) the House of Lords held that where 
a statute conferring discretion on the 
Minister did not expressly limit or define 
the extent of his discretion his discre- 
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tion might nevertheless be limited to the 
extent that it must not be so exercised 
as to frustrate the object of the statute. 
Tn all these cases therefore what was laid 
‘down was that where any authority is 
vested with any power or discretion by 
a statute either with' express or implied 
limitations, it is open: to the Court to go 
-into the question as to whether the power 
or the discretion has been exercised with- 
in the limits so specified or implied. None 
. of these cases is concerned with exercise 
of legislative power by the legislature. 
It is really difficult for me to accept a 
proposition that this Court has the autho- 
rity to adjudicate over the application or 
non-application of mind by the legislature 
in enacting laws. Undoubtedly this Court 


can go into an issue as to whether a- 


particular legislation is within the legis- 
lative competence ‘of! the legislature on 

e provisions of the Constitutional Law. 

This Court may also consider whether a 
partitular piece of legislation is’ really 
in colourable exercise of such legislative 
powers or.not.. 
consider whether a particular enactment 
or any particular ‘provision thereof 
suffers from the vice of unauthorised 
delegation of legislative powers. But 
apart from these issues the power of the 
legislature being .otherwise plenary. the 
legislature is not answerable to this 
Court.on a proposed „issue as sought to 
be raised by Mr. Dutt in his first point. 
Mr. Dutt has neither ‘contended that the 
provisions of the West Bengal Estates 
Acquisition Act, 1963'is ultra vires the 
powers of the State Legislature nor that 
_it tad been passed in ‘colourable exercise 
of its powers. Of course. he has raised 
a separate point that ‘it suffers the vice 
of excessive ` delegation of legislative 
powers but he is not’ pleading the same 
to support his first point. That apart, 
as a legislature competent to legislate for 
the territories of West; Bengal on matters 
of acquisition of estates and rights of 
intermediaries or raiyats therein `° the 
State Legislature has passed the Amend- 
ing Act to extend ‘the West Bengal 
Estates Acquisition Act to the transferred 
territories by repealing the earlier ap- 
plicable Bihar Land Reforms Act. Such 
being the position, it is, difficult to find any. 


substance in the suggestion made by Mr.- 


Dutt that such legislation reflects any 
: SUA paar of mind by the legislature. 

In this view I must overrule the first 
point raised by Mr. Dutt, 


10. The second. point raised by 
Mr. Dutt is based on an assumption that 
Section 61 of the West Bengal Estates 
‘Acquisition . Act as incorporated by .the 


‘Amending Act really constitutes delega-. 


tion of legislative powers by the legis- 
lature to the executive. In my view, 
however, there is nothing in Section 61 
. which indicates that there has been any - 
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Or this Court may even - 


.mutandis” 
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delegation of legislative powers. Second~ 
ly, I am also of the view that even if it! 
be assumed that there is any such delega-' 
tion, it cannot be said that such delega- 
tion is so excessive or unguided that 
it amounts to abdication of legisla-} 
tive powers. Mr. Dutt’s grievance is’ 
with Section 61 (1) of the said 
Act which provides that on the issue of 
a notification under Section 60, the Bihar 
Land Reforms Act shall stand repealed 
and the provisions of the West Bengal 
Estates Acquisition Act, shall “mutatis 
mutandis” apply to the areas to which - 
the said provision is extended. Accord- 
ing to Mr, Dutt by leaving. with the ex- 
ecutive the right to apply the provisions: 
mutatis mutandis, the legislature has 
delegated legislative powers. The term 
‘mutatis mutandis’ means with necessary 
changes in points of details. ‘Mr. Dutt 
has again relied on a number of decisions 
in the cases of Devidas v.- The State of 
Punjab, AIR 1967 SC 1895 and Commrs. 
of Customs v. Cure and Deeley, (1961) 
3 All ER 641. But I am unable to find 
the real relevancy of these decisions to 
the point raised. In the former Supreme 
Court declared a provision of a taxing 
statute to be unconstitutional when it 
resulted in absolute abdication .of legis- 
lative powers in favour of the delegatee 
while in the latter the Queens Bench 
Division held that regulation 12 framed 
in exercise of powers under Sec. 33 (1) 
of the Finance Act, 1940 was not within 
the powers conferred by the said sec- 
tion or in other words the regulation was 
ultra vires the Act. Here it is not the 
contention of Mr. Dutt that the Amend- 
ing Act which brought in Section 61 is 
ultra vires the power of the State Legis- 
lature, What-he contends, however. is 
that by incorporating the phrase “mutatis 
the legislature has abdicated 
its legislative powers. There, however, 
Mr. Dutt is not correct. -By the said 
phrase the legislature has neither abdi- 
cated nor delegated any of its legislative 
powers. The said phrase is used not only 
in Section 61 but also in the other provi- 
sions of the same, statute as for example, 
Sections 15 (5), 38 and 52. Such a phrase 
is often used in legislation in applying or 
extending legislative provisions to same 
or similar circumstances or to same or 
similar subjects. It is nothing but a rule 
of adaptation. The decision of this Court 
in the case of Haranath Ghosh v. Thel. 


~ State, (1963) 67 Cal WN 129 relied on by 


Mr. Dutt as also the decision of this Court 
in the case of Ambujakshaya Mukherjee 
v. The State, ILR (1966) 1 Cal 495 (at 
525) relied on by Mr. Dasgupta explain 
the real implication of such a phrase. I 
is held “the words mutatis mutandis 
following the word modifications make ‘it 
abundantly clear as to the modifications 
intended under Section 52 of the Act. In 
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other words the word modifications in 
Section 52 of the Act means contextual 
adaptation of these chapters of the Act 
to the case of raiyats and under-raiyats 
and not amendment of the substantive 
provisions and the effects.of those chap- 
ters”. It is explicit on the provisions of 
the West Bengal Estates Acquisition Act 
reference being made to Section 4- (2), 
Section 4 (6) and the like that such pro- 
visions could not have been appropriate- 
y made applicable to the transferred 
territories where such provisions are 
being made applicable nearly a decade 
after the promulgation of law except by 
appropriate adaptation. It is only to 
meet such exigencies that Section: 61 pro- 
vided that the earlier provisions would 
apply mutatis mutandis i.e. with neces- 
sary changes or adaptations. This in my 
view. does not authorise the executive or 
those implementing the provisions of the 
Act to make any subordinate legislation 
and as such it does not amount to delega- 
tion of legislative powers. Next even if 
I assume that it confers an authority to 
make subordinate legislation it can in no 
way be said that the power so vested is 
uncontrolled or unguided and as such 

amounts to total abdication of legislative 
powers. All the essential part of the 
' legislation is there incorporated in the 
-statute what has been delegated is the 
power to make such changes as would 
be necessary on the face of the provisions 
In their application to the transferred 
‘territory to which such provisions are 
being extended long after the promulga- 
tion of the law. Making the changes is 
fully within the contrel. of the substan- 
tive provisions of the statute itself. In 

is view the second point raised by Mr. 
Dutt must also be overruled. 


11. The third point raised by Mr.. 
Dutt was in a wey also raised by him in 
the case of C. No. 476 (W) of 1964 (Cal) 
and was eaa “by my learned brother 
D. Basu, J. Question raised by Mr, Dutt 
is as to whether there has been any effec- 
tive repeal of the Bihar Land Reforms 
Act, 1950 so far as the transferred terri- 
tories are concerned. According to him 
because of the provisions of Sections 3 
and 43 of the Transfer of Territories 
Act, 1956 it was necessary that the Bihar 
Land Reforms Act. 1950 should be re- 
pealed by a competent legislature and 
Section 61 of the West Bengal Estates 
Acquisition Act cannot fulfil this purpose. 
‘What Mr. Dutt suggests is that when the 
Parliament by Section 43 kept alive Bihar 
Land Reforms Act, 1950 it could not be 
repealed by the West Bengal Estates 
Acquisition Act. In my view this con- 
tention of Mr. Dutt is not sound. Sec- 
tion 43 of the Transfer. of Territories 
Act, 1956 specifically provides for a 
transitional application of laws’ to the 
transferred territory pending the matter 
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being taken up by the competent legis- 
lature. It extended the existing laws but 
subject to an important reservation viz., 
“until otherwise provided by a competent 
legislature or other competent authority”. 
In the present case after the transfer of 
the territory to the State of West Bengal, 
the legislature of West Bengal became 
the competent authority to legislate on 
matters involving acquisition of estate 
and rights of intermediaries therein in 
respect of the territories so transfer- 
red. Now the said West Bengal Legis- 
lature has enacted in Section 61 incor- 
porated by the Amending Act of 1963 
that on the issue of a notification under 
Section 60 in the area in respect of which 
such notification.is issued, the Bihar Land 
Reforms Act shall stand repealed. The 
notification now having been made under 


_ Section 60 in respect of transferred terri- 


tory the Bihar Act therefore stands re- 
pealed. It is not necessary in my view 
that when the Parliament made the 
transitional provision in Section 43 Acts 
kept alive by such provision must needs 
be repealed by the Parliament alone. In 
this view the third point raised by Mr. 
Dutt is also overruled. 


12. Incidentally, Mr. Dutt contend- 
ed that the impugned notifications ‘and 
the proclamations were not made in 
compliance with the procedural law. He 
condemned the notifications on the ground’ 
that those are notional notifications. In: 
my.view he has.not been able to point 
out non-fulfilment of any procedural pre- 
requisite for the notifications or the pro- 
clamations. Secondly it is difficult to 
appreciate how the notifications are 
notional. Reference has been made by 
Mr. Dutt to the notifications made an- 
nexures ‘B’ and ‘C’ and it is suggested 
that such . notifications could not have 
been issued under the joint provisions 


of Sections 4 and 61 and Sections 4 and 


52 and .61. Section 4 authorises the 
State Government to issue the neces- 
sary notifications for taking over rights 
of ‘the intermediaries, This provision is 
extended to the transferred territories 
by. Section 61, Similarly provision of 
S. 4 is extended to rayats by S, 52 and 
that again to the transferred territories 
by Section 61. Such being the position. 
the authorities issuing the notifications 
had to recite all the provisions which 
together conferred the power to take 
over such interests. I find no irregula- 
rity in issuing the notifications in such 
manner. It is also difficult to accept the 
suggestion of Mr. Dutt that separate - 
notifications under S. 61 and S. 4 in one 
case and separate notifications under Ss. 61 
and 52 and S. 4 in the other was necessary 
in the present case. In this view I must 
ee this incidental point raised by 
r. Dutt. 
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© IB Lastly. Mr. Dutt has referred 
to Section 61 (2) proviso (ii) and has 
contended that such ‘a provision is too 
vague and unworkable. This sub-sec- 
dion read with the relevant proviso reads 
as follows “estates or. interests vested in 
the State Government under the provi- 
sion of Bihar Land ‘Reforms’ Act, 1950 
{Bihar Act 30 of 1950), prior to the date 
‘of issue of the notification shall be deem- 
ed to have vested in the State Government 
under the provisions of this Act provided 
hat .ocececccsceees (ii) any land or interest 
which is vested in’ the State Govern- 
ment under the provigion of Bihar Land 
Reforms Act, 1950 but which the ex- 
intermediary shall be entitled to retain 
under: the provision of this Act shall, if 
possible, be restored to him and no com- 


pensation shall be payable for any land 


or interest so restored.” 


14. Firstly in my view this provi- 
sion takes effect only in respect of estates 
or interests which had earlier- vested 
- under appropriate notification under Sec- 
tion 3-A of the Bihar Land Reforms: Act, 
1950 prior to the extension of the West 
Bengal Act and there is no evidence in 
the present case that any of the estates 
of any of the present petitioners had so 
-vested so that it may call for application 
of the above provision. Then in my opi- 
nion there is no inherent vagueness in the 
provision. It is a provision providing 
the consequence to the extension of ‘the 
West Bengal Act to the transferred ter- 
ritory. The legislative mandate is to the 
effect that the. land or interest which an 
intermediary would have been entitled 
to retain under the provision of the 
West Bengal Estates Acquisition Act but 
which had already vested under the dif- 
ferent provision of the Bihar Land Re- 
forms Act should when possible be: res- 
tored back to the intermediary. The 
words “if possible” had to be incorporat- 
` 'ed because the Bihar Land Reforms Act 
came into effect more than ten years ago 
and it might in certain cases practically 
be not possible for the’ authorities to res- 
tore back lands or interests which had 
vested under the provision of the Bihar 
Act. It leads to no uncertainty. It only 
gives sanction to the failure to restore 
possession which is otherwise directed as 
a consequence to the. extension of the 
West Bengal Act to the transferred ter- 
titory. In this yiew I' must overrule the 
last contention of Mr. Dutt 


15. As all the; polati raised in 
support of these Rules fail the applica- 


tions fail and the Rules are discharged: ` 


All interim orders: are vacated forth- 
with. ! 
There will be no order for costs, 
Let the operation. of this order- re- 
main stayed for four weeks, 


f 
NG 
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_ Similarly, when the raiyat 
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Let a plain copy of this order be 
given to the learned Advocate for the 


petitioner. 
_ Rules discharged. 
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A. K. MUKHERJEA, SABYASACHI. 
MUKHARJI AND M, M. DUTT, JJ. 


Madan Mohan Ghosh and otbers, : 
Petitioners v. Sishu -Bale Atta and 
others, Opposite Parties. 

Full Bench Reference 1 of 1968 in 
C. R. No. 674 of 1958; C. R. Nos, 2275, 
3410, 3764 and 3624 of 1961, 3465 of 
1965, 2027 and 2362 of 1967, 'D/- 28-7- 
1972, 

Index Note: (A) Bengal Tenancy Act 
(8 of 1885), Section 26-F — Right of pre-- 
emption ‘under Section 26-F whether sur- 
Vives W. B. Estates Acquisition Act, 1953 
after Chapter VI thereof comes nto force. 
(X-Ref:— W. B, Estates Acquisition Act, 
1953 (1 of 1954), S. 6 and Chap. IV). i 

Brief Note: (A) After the enforce- 
ment of Chapter VI of the W. B. Estates 
Acquisition Act and the vesting of inte- 
Test of raiyats and under-raiyats on and 
from April 14, 1956 corresponding to 
Baisakh 1, 1363 B. S. the co-sharer rai- 
yats of a holding ceased to be co-sharers 
and each raiyat of the holding became a 
direct tenant under the State in respect 
of the land of that holding which he is 
entitled to retain under sub-section (1) of 
Section 6. As the co-sharer  raiyats 
ceased to be co-sharers on and from the 
date of vesting. the question of exercise 
of the right of pre-emption under Sec- 
tion 26-F of the Bengal Tenancy Act 
cannot arise, for, the condition precedent 
to the exercise of the right of pre-emp- 
tion: under Section 26-F being that the 


-person exercising that right must be a 


co-sharer of the person making the trans-. 
fer, (Para 28) 
When a raiyat having a separate 
holding or tenancy created by virtue of 
sub-section (2) of Section 6 relating to the 
land retained by him under sub-sec, (1) 
of Section 6, dies leaving more than one 
heir, such heirs will become co-sharers 
of such ‘holding and will be entitled to 
the right of pre-emption under Sec. 26-F. ` 
of such a 
holding transfers a portion of the hold- 
ing to another person, that person will 
become a co-sharer of the raiyat and the 
right of pre-emption will also be avail- 
able in such a case, (Para 28) 
A transfer made by a co-sharer rai- 
yat as contemplated by clause (2) above 
before the enforcement of Section 8 of- 
the West Bengal Land Reforms Act, 1955, 
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may be pre-empted by another co-sharer 
in the tenancy in accordance with Sec- 
tion 26-F, but a transfer made after the 
enforcement of Section 8, the right of 
‘pre-emption by a co-sharer can only be 
‘exercised in- the manner laid-down in 
Section 8 of the West Bengal Land Re- 
forms: Act. : (Para 28) 
The under-raivats have been elevat- 
ed. to the status əf raiyats on the enforce- 
ment of Chapter VI. There is no dif- 
ference between the position of raiyats 
and thet of under-raiyats and what has 
Deen_stated above on the question as to 
the effect of the enforcement of Chapter 
VI on the right of pre-emption of raiyats 
will also apply: te under raiyats. 
$ {Para 28) 
The decisions in AIR 1964 Cal 460 
and (1064) 68 Cal WN 1055 in so far as 
they proceeded on the footing that the 
raiyais of a holding continued to be eo- 
sharers even after vesting. are errone- 
ous’ but they have correctly interpreted 
the, TEA ‘terms and conditions’ in 
Rule 4. W. Estates Acquisition Rules, 
1954. acai 62 Cal WN 360 and (1961) 
65. Cal WN 384 and (1961) 66 Cal WN 
811; (1963) 67 Cal WN 633; (1963) 87 
Cal WN 848 and Civil Revn, Case No. 
Hehe 1961, D/- 21-9-1962 (Cal), Over- 
. Tu 


According te: thai interpretation, the 
expression “terms and conditions” in R. 4 
includes the right of pre smpace of ap 
occupancy raiyat under S. 26-F, 

{Pares 10, 20) 

On the date. óf vesting the raiyats 
wf a holding ceasetl to be co-sharers and 
the: holding is split up into different 
noldings. , (Para 13) 

The vai ‘an intermediary’ cannot 
be read as intermediaries. - (Para 14) 

Where beth the impugned transfer 
and the applicatian for pre-emption were 
made before the enforcemens of Chap- 
ter. VI. which took place during the 
pendency of the „pre-emption proceed- 
ång, but before. any order was passed by 
the. trial Court, as the raiyats of an oc- 
cupancy holding who were co-sharers 
before the vesting ceased to be co-sharers, 
the. application was no longer maintain- 
able: and the proceeding for pre-emp- 
tion became infructuous. If is clear 
from the epening words of sub-section (7) 
of Section 26-F that the consequences 
of an order passed under sub-section (5) 
as contained in clauses (a); fb) & (c) of 
sub-section (7), will take effect from the 
date. of the order. (Para 30) 

Index Note: (B) Bengal Tenancy Act 
(1885), S. 26-F — Application by non- 
motified co-sharer Limitation. (X- 
Ref :— Limitation Act (1908), S. 18, 


Art, 181). ‘ 
(B) Article 181 of the 


Brief Note: 
Limitation Act, 1908 applies to the case 
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(Para 28). 


(1968) 67 Cal WN 633, 


of an application under Section 26-F by 
a co-sharer tenant who’ has not been 
served with a notice under Section 26-C 
and his application would be in time if 
made within three years of the sale. In 
applying Art, 181, an application under 
Section 26-F is an application under the 
Code of Civil Procedure. AIR 1948 Cal 
48 (SB) Foll; AIR 1953 SC 98; AIR 1964 
SC 752 and AIR -1965 sc 540. Disting, 
(Para 32) 
Where the pre-emptor was kept by 
fraud from the knowledge of his right 
under Seetion 26-F he is entitled to the 
benets of Sec. 18 of the Limitation Act. 
. (Para 36} 
Index Note: (C) Bengal Tenancy 
Act (1885), S. 26-F (2) — Applicant not 
required to deposit compensation for the 
improvement made by the transferee. 
Brief Note: (C) Under sub-sec. (2) of 


Section 26-F all that is required is that 


at the time of making the application, 
the applicant is to deposit in Court the 
amount of the consideration money or 
the value of the transferred portion or 
share of the holding, as stated in the 
notice under Section 26-C, together with 
compensation at the rate of ten per cen- 
tum of such amount, (Para 37) 


Cases Referred: Chronological Paras. 
AIR 1965 SC 540 = (1964) 4 SCR 69, 
Prativa Bose v. Rupendra Deb 34 


AIR 1964 SC 752 = (1964) 3 SCR 
708, Bombay Gas Co. Ltd. v. ' 
Gopal Biva 34 
ATR 1964 Cal 460 = 68 Cal WN . 


574, Abharan Chandra Saha v. 
Sanat Kumar Sen - 2, 10, 20, 28 
(1964) 68 Cal WN 1055, Jyotish 


Chandra Das v. Dhananjay Bag 2, 
10, 20, 28 
Nitai Chan- 
dra Das v. Sisir Kumar Das 25 
(1963) 67 Cal WN 848. Dhananjoy 
Senapati v. Debendra Nath Sena- 


pati 

(1962) Civil Revn, Case No. 3366 of 
1861, D/- 21-9-1962 (Cal), Sudhir 
Kumar Ghosh v, Sarat Chandra 
Ghosh 

AIR 1961 SC 1790 = 1962-2 SCR 

Rana Sheo Ambar Singh v. 
Allahabad Bank Ltd, 

(1961) 65 Cal WN 354 = ILR (1961) 
2 Cet 316, Panchu Sundari, Dasi 
v. Haripada Biswas 

(1961) 65 Cal WN 811, Shiba Pra- 

“gad Gerua v. Manmatha Nath i 
Gupta Fa ' 25 

(1958) 62 Cal WN 360 = ILR (1959) 


25 


iB 


1 Cal 250, Ganesh Chandra v. 
Sudarshan Dey 25 
AIR 1953 SC 98 = 1953 SCR 351, 
` Sha Mulchand & Co. Ltd. v. Jawa- 
har Mills Ltd. 34 
AIR 1948 Cal 48 = 52 Cal WN 64 
(SB), Asmatali v. Mujaharali sce 


Cal, 503 


t 


25 
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Lala Hemanta Kumar and. H, K. 
Mitra (In C. R. No, 674 of 1958), P. B. 
Burman and Manan K. Ghose (In C, R. 
No, 2275 of 1961) Abinash Ch. Bhatta- 
charjee (In C. R. No. 3410 of 1961). 
Ganganarayan Chandra (In C. R. No. 3764 
of 1961), J. K. Sen Gupta, A. K. Sen- 
gupta (In C. R. No. 3465 of 1965), .Mukti 
Maitra (In C. R. No. 3624 of 1961), Amal 
K. Ghoshal (In C. R. No, 2029 of 1967), 
Debatosh Khan (In C. R. No, 2362 of 
1967), for Petitioner; N..K. Ganguli (In 
`C. R. No. 674 of 1958); Sudhir K. Acharya 
Mn C. R. No 2275 of 1961), Amal Kr. 
. Mukherjee ‘and Bimalendu Mitra (In 
C. R. No. 3410 of 1961), Jnanendra Mohan 
De (In C. R. No, 3764 of 1961), Nirmal Ch. 
Choudhary (In C. R..No, 2624 of 1961), 
S: C. Das Gupta (In.C. R. No. 3465 of 
1965), Swadesh Bhusan Bhunia (In C. R. 
No. 2029 of 1967), Dhirendra Nath Guha 
' Thakurta (In C. R. No, 2362 of 1967). for 

Opposite Parties, 


M. M. DUTT, J.:— These are eight 
out of twelve Revision Cases referred to 
the Full Bench by g Division Bench con- 
sisting of Laik and S. K 
by their Order of Reference dated April 

- 30, 1968. The point. which induced -the 
learned Judges of the! Division Bench to 
refer the Revision Cases to the 
Bench is, whether the' right of pre-emp- 
tion under Section 26-F of the Bengal 
Tenancy Act survives’ the West Bengal 
Estates Acquisition Act, 1953 (West Ben- 
gal Act 1 of 1954) after Chapter VI there- 
of comes into force, iIn all these cases 
-the reference has been made under 
Chapter VII, Rules 1 2 and 4 of the 
Appellate Side Rules ‘and consequently 
the Full Bench has to dispose of these 
Revision Cases also' on merits, The 
point is involved in all’ these cases, but 
some of these involve other points which 
arise out. of their Beepentve facts and 
circumstances. 


2. Laik and-’S. K. Mukherjea, JJ. 


` have differed from two earlier Division 
Bench decisions of B. N. Banerjee and 
D. Basu, JJ. — one in' the case of Abha- 
ran Chandra Saha v. Sanat Kumar Sen, 
68 Cal WN 574 = (AIR 1964 Cal 460) 


and the other in Jyotish Chandra Das v.- 


Dhananjay Bag, (1964) 68 Cal WN 1055. 
In these two decisions B. N. Banerjee 
and D. Basu, JJ, have held that the right 
‘of pre-emption under Section 26-F sur- 
vived after the passing. of the West Ben- 
gal Estates Acquisition. Act, 1953. 


3. Section 26-F' provides that ex- 
cept in the case of a} transfer to a co- 
Sharer in the tenancy whose existing inte- 
rest has accrued otherwise than by pur- 
chase, one or more co-sharer tenants of 
the holding, a portion or share of which 
is transferred, may within four months 
of the service of the notice under Sec- 
tion 26-C, apply to the Court for the 
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. Mukherjea, JJ. 
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said portion or share to be transferred 
to himself or themselves. This section 
confers on a co-sharer tenant of an, oc- 


cupancy holding, a right to compel an=: 


other co-sharer tenant to sell his share 
in the holding to him instead of selling it 
to a stranger. The use of the term ‘co~ 
sharer’ in S. 26-F contemplates that the 
holding must be under the ownership of 
more than one person. The holding 
must be an occupancy holding. that is, it 
must be the holding of raiyats having 
occupancy rights. So long as division of 
the holding does not take place in accord- 
ance with Section 88 of the Bengal 
Tenancy Act, the holding remains a joint 
holding end each co-sharer will be ‘en~ 
titled to pre-empt in case of transfer of 
a share or portion of the holding by ea 
co-sharer to a stranger. The question is, 
whether after the coming into force of 
Chapter VI of the West Bengal Estates 
Acquisition Act, co-sharership is destroy- 
ed, or in other words, whether new 
tenancies are created by virtue of the 
provisions of the West Bengal Estates 
Acquisition Act in respect of each 'co- 
sharer, ; 


4. The West Bengal Estates Ac- 
quisition Act, 1953, came into force or 
February 12, 1954. Sub-section (1) of 
Section 4 of the Act provides that the 
State Government, may from time to time 
by notification declare that with effect 
from the date mentioned in the notti- 
cation, all estates and the rights of every 
intermediary in each such estate situate 
in any district or part of a district speci- 

fied in the notification, shall vest in the 
State free from all incumbrances. The 
date of vesting as mentioned in the 
notification which was published, is. Bai- 


~sakh .1, 1862 B. S, corresponding to April 


15, 1955. The term ‘intermediary’ as de- 
fined in the Act means a proprietor, te- 
nure-holder, under tenure-holder or any 
other intermediary above a raiyat. or a 
non-agricultural tenant and includes a 
service tenure-holder, and in relation to 


mines and minerals, includes a lessee and. 


a sub-lessee. : “Under the definition a rai- 
yat was not an intermediary but’ any- 
body above a raiyat was an intermediary. 
Chapter VI contains. provisions for ac- 
quisition of interests of raiyats and under- 
raiyats. Section 49 which is the first sec- 
tion of Chapter VI provides, that the 
provisions of Chapter VI shall come into 
force -on such dete and in such district 
or part of a district-as the State .Gov- 
ernment may, by notification in the Offi- 
cial Gazette, appoint and for this pur- 
pose different dates may be appointed 
for different districts or parts of dis- 
tricts. The consequences of the issue of 


_ such a notification under Section 49 are 


provided for in Section 52 which runs as 
follows :— 


aN 
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“52. Application of Chapters II. III, 
V and VII to raiyats and under-raifats. 
On the issue of a notification under Sec- 
tion 49 the provisions of Chapters II, 
WI, V and VII shall, with such modif- 
cations as may be necessary, apply 
mutatis mutandis to raiyats and under- 
raiyats ‘as if such raiyats and under-rai- 
yats were intermediaries and the land 
held by them were estates and a person 
holding under a raiyat or an under-rai- 
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and under-raiyats. Notifications were 
issued under Section 4 by the State Gov- 
ernment and the interests of raiyats and: 
under-raiyats: vested in the-State with: 
effect from Baisakh 1, 1963 B. S. cor- 


“responding to April 14, 1956. 


6. Section 6 provides for the right. 
of intermediary to retain certain lands. 
It is necessary to refer to the following 
portions of sub-section (1) of Section & 
which are relevant for’ our present pur- 


yat were a raiyat for the purposes of - pose— 


clauses (c) and (d) of Section 5: 

Provided that where raiyat or an 
under-raiyat retains, under Section 6 
read with this section, any land com- 
prised in a holding then notwithstand; 
ing anything to the contrary contained in 
sub-section (2) of Section 6, he shall 

pay,— 

(a) in cases where he was ‘paying 
rent for the lands comprised in the hold- 
ing and held by him immediately before 
the date of vesting (hereafter in this pro- 
viso referred to ‘as the holding lands),— 

(i) if he retains all the holding lands, 
the same rent as he was paying therefor 
iinecietely, before the date of vesting. 
an 

(ii) if the land retained by him. forms 
part of the holding lands, such rent.as 


bears the same proportion to the rent 
which he was paying for the holding 
lands immediately before the date of 


vesting as the area of the land retained 
by him bears to the area of all the hold- 
ing lands; 

(b) in cases where he was liable to 
pay rent but was not paying any rent for 
the holding lands immediately before the 
date of vesting on the ground that the 
rent payable by him therefor was not 
assessed, such rent as may be ‘assessed, 
mutatis mutandis. in accordance with the 
provisions of Section 42; 

. (c) in cases there he was liable to 
pay rent wholly in kind or partly in kind 
and partly in cash, then: notwithstand- 
ing anything contained in clause (c) of 
Section 5, such rent as may be assessed 
in accordance with the provisions of Sec- 
tion 40, and 

(d) in cases where he was liable im- 
mediately before the date of vesting to 
pay for the holding lands a variable cash 
rent ‘periodically assessed, such rent as 
may be assessed, mutatis mutandis in ac- 
cordance with the provisions of S. 42.” 


5. The notification under S, 49 was’ 


published on April 9, 1956 and Chap. VL 
came into force in -all the districts of 
West Bengal with effect from April 10, 
1956. After Chapter VI came into force 
raiyatsf and under-raivats who were not 
intermediaries till then, became inter- 
mediaries and by virtue of Section 52, 
the provisions of Chapters II, III, V and 
VII were with such mbdifications as may 
be, to apply mutatis mutandis to raiyats 


“6. Right of intermediary to retain 
certain lands.— (1) Notwithstanding any- 
thing , contained in the cases mentioned: 
in. the proviso to sub-section (2) but sub- 
ject to the other provisions of that sub- 
section, ‘be entitled to retain with effect 
from the date of vesting— 

7 (a) land comprised in homesteads; 

(b) land comprised in or appertaining 

to buildings and structures. owned by the 


‘intermediary or by any person. not be- 
-ing a tenant, holding under him by leave 


or license; 
Explanation— For'the purposes of 
this clause, ‘tenant’ shall not include a 


‘thika tenant as defined in the Calcutta 


Thika Tenancy Act, 1949 (West Bengal 
Act II of 1949): 

(c) non-agricultural land in his khas 
possession, including land held under 
him by any person, not being a tenant, by 
leave or license. not exceeding fifteem 
aeres in area, and excluding any land re- . 
tained under clause (a); 

Provided that the total erea of land 
retained by an intermediary under cla-. 
uses (a) and (c) shall not exceed twenty 
acres, as may be chosen by him; 

Provided further that if the land 
retained by an intermediary under cla- 


“use (c) or any part thereof is not utilised 


for a period of five consecutive years 
from the date of vesting. for a gainful 
or productive purpose, the land or the 
part thereof may be resumed by the 
State Government subject to payment of 
compensation determined in accordance 
with the principles laid down in Sec- 
tions 23 and 24 of the Land Acquisition ; 
Act, 1894 (Act 1 of 1894); 

(d) agricultural land in his khas pos- 
session not exceeding twenty-five acres. 
in area, as may be chosen by him; 

Provided that in such portions of the 
District of Darjeeling as may be declared 
by notification by the State Government 
to be hilly portions, an intermediary 
shall be entitled to retain all agricultural 
land in his Khas possession, or any part 
thereof_as may be chosen by him 

7. By a notification dated May 28, 
1954, the Government of West Bengal 
framed rules called the West Bengal 
Estates Acquisition Rules, 1954, (herein- 
after referred to as the Rules). Rule 4 
provides that every intermediary who- 
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retains possession of any land by virtue 
of the provisions of sub-section (1) of 
Section 6, shall, subject to the provisions 
of that Act, be deemed to hold such land 
from the date of vesting— 

(a) If it is agricultural land, ~on ‘the 
same terms and conditions as an occup- 
ancy raiyat under the Bengal Tenancy 
Act, 1885; 

(b) If it is non-agricultural land, on 
the same terms and conditions as a4 
tenant under the West Bengal Non-agri- 
cultural Tenancy Act.. 1949. holding non- 
agricultural land for. not less than 12 
years without any lease in writing. 

8. By a notification dated Septem- 
ber. 7, 1962, Rule 4 was substituted as 
follows— 

4, Any land retained by an inter- 
mediary under the provisions of sub-sec- 
tion (1) of Section 6 shall, subject to the 
provisions of the Act, be held by him 
from the date of vesting on the terms 
and conditions specified below : — : 

(3) z the land reja by the geass 
diary be agricultural land, then— 

- (i) he shall hold it. mutatis mutandis, 
on the terms and conditions mentioned in 
Sections 23, 23-A, clause (a) of S. 25, 
Ss. 26 to 26-G, 52 to 55, sub-sections (1) 
and (2) of Section 56, Sections “65. 67, 
sub-section (1) of Section 68, Sections 73, 
86-À, sub-sections (1), (2) and (3) of Sec- 
tion 87, so much of Section 159 as does 
not relate to protected interests. Sec- 
tions 161 to 163, 166, sub-sections (1), (2) 
and (3) of Section 167: Section 168, Sec- 
tions 169 to 171 ‘and Sections 173 to 
177 of the Bengal Tenancy Act, 1885. 

9. This Rule again’ was amended 
by a notification dated August 1, 1964 


and for the words and figures “Sections: 


26 to 26-G, 52 to 55”. “Sections 26, 26-B, 
26-C, 26-G, Sections 52 to 55” were sub- 
stituted. By this amendment Sec. 26-F 
was expressly excluded from Rule 4 (3). 

10. In 68 Cal WN 574 = (AIR 
1964 Cal 460) it was contended that the 
expression “same terms and conditions 
as an occupancy raiyat” was not wide 
enough to include the right of pre-emp- 
tion of an occupancy raiyat against the 
purchaser because such a right was not 
a term or condition of the tenancy, but 
only an incident of occupancy right. It 
was further contended that “term” of a 
tenancy meant the period for which the 
tenancy was created and “condition” of a 
tenancy signified, firstly. some quality 
annexed to an-estate by virtue of which 
the estate may be defeated, enlarged or 
re-created, e. g., a condition as to re-entry, 
or a condition containing an option for 
renewal of the lease. or a condition as to 
holding over and. secondly, condition 
governing the relationship of landlord and 
tenant in matters of user, succession, en- 
hancement or reduction of rent, eviction 
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and the like. This contention was over- 
ruled by Banerjee and D, Basu, JJ. and 
it was held that the expression “terms. 
and conditions” in Rule 4 of the Rules, 
was used in its general sense and includ- 
ed all the incidents of an occupancy rai- 
yati holding. be the same as between 
the landlord and the occupancy tenant 
or between the occupancy tenant and his 
co-sharers and that the expression “terms 
and conditions” would include or was 
intended to include the right of pre-emp-- 
tion of an occupancy raiyat. The same 
view has been expressed by Banerjee and 
D. Basu, JJ. in (1964) 68 Cal WN 1055. 
The above two Bench decisions only 
considered whether the words “terms and 
conditions” in Rule 4 before it was am- 
ended would include the right of pre- 
emption. It has been already stated, 
that on September 7, 1962, R. 4 was sub- 
stituted and in the substituted Rule 26-F 
was included. After the inclusion of 
26-F in sub-rule (3) of Rule 4 it cannot 
be said that the expression “terms and. 
conditions” in Rule 4 would not include 
the right of pre-emption under Sec. 26-F. 
Later, we shal] consider the effect of the - 
exclusion of 26-F from sub-rule (3) of 
Rule 4 by the subsequent notification 
dated August 1, 1964. 

11. Laik and S. K. Mukherjea, JJ. 
have differed with the two aforesaid 
Bench decisions and have held that the 
right of pre-emption under Section 26-F 
did not subsist after Chapter VI of the 
West Bengal Estates Acquisition Act, 
1953 had come into force.. The reasons 
given by the learned Judges are contain- 
ed in seven grounds which are as fol- 
lows :— 

“(1) The continuance of the right of 
pre-emption is against the General 
Scheme of the Estates Acquisition Act 
and the Rules framed thereunder. Each 
agricultural tenant (intermediary) be- 
comes a separate tenant directly under 
the State Government after the vesting 
of the right of the intermediaries. Sec- 
tion 6 (2). Section 14 (3), Section 15 (5), 
Section 42 (1), proviso (b). and Section 52 
proviso (a) (ii) of the Estates Acquisi- 
tion Act and Rule 31-A (2) (i). (ia), Gi). 
and (iiay of the Rules support the said 
view. There remains no co-sharer on 
principle in the holding as defined in 
Section 3 (5) of the Bengal Tenancy Act 


_or in the tenancy after the vesting. 


(2) There is no express provision in 


‘the Estates Acquisition Act about the ac- 


guisition, retention or continuance of the - 
right of pre-emption. Section 3 of the 
said Act has an overriding effect. , 

(3) After the vesting, each case is a 
case of a new engagement by the State 
with each intermediary (agricultural 
tenant included). It cannot be a case 
of recognition by the State Government 
of the old tenancy or holding with the 
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intermediaries, be he a proprietor or a 
tenure-holder or a raiyati or -an under- 
raiyati. Clause (i) of sub-rule (3) of 
Rule 4 expressly provides that the in- 
termediary shall hold the land mutatis 
:mutandis on the terms and conditions 
mentioned in Section 23 and. several 
-other sections of the Bengal -Tenancy Act 
‘but deliberately omits Section 26-F from 
the -said provision, though Sections 26, 
26-B, 26-C and 26-G are specifically 
mentioned. It is difficult to conceive of 
a position that they would still remain 
as co-sharers in the holding, even after 
the vesting. The principles laid down 
by the Supreme Court in the case: of 
Rana Sheo Ambar Singh v. Allahabad 
Bank Ltd., 1962 (2) SCR 441 = AIR 1961 
SC 1790, were referred to. -Their Lord- 
ships, undoubtedly considered a different 
Act, namely. the U. P. Zamindary Aboli- 
tion Act, but held inter alia that the 
properties vested in the State Govern- 
ment under Section 6 of the said Act, 
were resettled with the intermediary ‘on 
anew tenure’ and not in the same right 
which they had in them before the vest- 
ing. It was further noticed in the said 
decision that there was no provision in 
the said U, P. Act that the said right 
‘shall continue to belong to the interme- 
diary’. Accordingly. the existing right 
was held to be extinguished and the 
tight created by Section 18 of the U. P. 
Act would be a new right. The princi- 
ples laid down by the Supreme Court on 
the said similar statute are equally ap- 
plicable here. 


(4) Alternatively, the expression 
‘terms and conditions’ in Rule 4 of the 
Rules cannot be equated with the expres- 
sion ‘incidents’ which flow from the sta- 
tute or the status of a person whereas 
“terms and conditions” are dependent on 
the acts of the parties such as contracte. 
There is a broad distinction between the 
two sets of expressions. Reference to 
Sections 18, 48-F and 158 of the Bengal 
Tenancy Act might be made in this con- 
nection, 

i(5) Sections 8 and 10 of the -Land 
Reforms Act, 1955, have come into force 
on October 12, 1963 (notification No. 
17998/L-Ref. of'the same date). It is 
difficult to imagine as to how after the 
enforcement of the said sections. the 
right of pre-emption under Section 26-F 
of the Bengal Tenancy Act would still 
be operative in the same field. 

(6) The right of pre-emption is a 
personal one resting with the claimant. 
It is not transferable apart from the 
ownership in the land. 

(7) The whole of the Bengal Tenancy 
Act including Section 26-F thereof for 
pre-emption, has been expressly repealed 
{vide notification No, 14810-L-Ref dated 
25th September, 1965, published in the 
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“Calcutta Gazette, Extraordinary”, dated 
September 27, 1965). By the said notifi- 
cation Cls..-(1) to (6) of Section 59 of the 


_Land Reforms Act, along with other pro- 
visions came into force from November 


1, 1965. This section repeals several sta- 
tutes, Clause (5). thereof repeals the 
whole of Bengal Tenancy Act, 1885”. 

12. In ground No, 3 Laik, J. re- 
fers to deliberate omission of 26-F from 
sub-rule (3) of Rule 4 as one of the 
grounds for the aforesaid conclusion, but 
the effect of the inclusion of 26-F in that 
sub-rule by the notification dated Septem- 
ber 7, 1962 has not been considered. ~ 

12-A. ‘Mr. Lala, learned Advocate 


‘appearing on behalf of the petitioner in 


Civil Revision Case No. 674 of 1958 sup- 
ported the order of reference. Myr, Lala 
submitted that in view of sub-section (2) 
of S. 6 of the West Bengal Estates Acqui- 
sition Act, there cannot be any scope for 
the argument that the right of pre-emp- 
tion under Section 26-F was allowed to 
continue. In order to appreciate the said 
contention of Mr. Lala on sub-section (2) 
of S. 6. it is necessary to refer to sub- 
section (2) which runs as follows:— 

(2) An intermediatry who is entitled 
to retain possession of any land under 
sub-s, (1) shall be deemed to hold such 
land directly under the State from the 
date of vesting as a tenant, subject to suth 
terms and conditions as may be prescribed 
and subject to payment of.such rent as 
may be determined under the provisions of 
this Act, and as entered in the record-of- 
rights finally published under Chapter V 
except that no rent shall be payable for 
land referred to in clause (h) or (i): 

Provided that if any tank fishery or 
any land comprised in tea-garden, 
orchard, mill, factory or workshop was 
held immediately before the date of vest- 
ing under a lease. such lease shall be 
deemed to have been given by the State 
Government on the same terms and con- 
ditions as immediately before such date, 
sttbject to such modification therein as 
the State Government may think fit to 
make”, 

13. By virtue of Section 52, each 
raiyat becomes under sub-section (2) a 
direct tenant under the State with effect 
from the date of vesting in respect of the 


‘land which he is entitled ġo retain, no 


such terms and conditions as may be pre- 


- scribed and subject to payment of such 


rent as may be determined under the 
provisions of the Act. The proviso to 
Section 52 contains provisions as to the 
amount of rent that would be payable 
by the raiyat or the under raiyat in res- 
pect of the land of the holding retained 
by him. Sub-clause (ii) of clause (a) to 
the proviso lays down that the raiyat or 
the under-raiyat shall pay. if the land 
retained by-him forms part of the hold- 


ing lands, such rent as bears the same 
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proportion to the rent which he was pay- 
ing for, the holding lands immediately be- 
fore the date of vesting as the area of 
~ the land retained by him bears to the 
area- of all the holding lands. Under 
clause (b) where the raiyat or the under- 
raiyat though liable to pay rent, was not 
_paying any rent, the rent will be assessed 
under Section 42. Clause (i) of sub-sec- 
tion (1) of S. 42 provides that if the land 
which the intermediary is entitled to re- 
tain under sub-section (1) of $.-6, be 
agricultural land, the 
shall determine the rent payable by the 
intermediary on the basis of the rate of 
rent paid by raiyats or other persons 
_ holding land of similar description, and 

with similar advantages in the vicinity. 
It is. therefore, clear that exhaustive pro- 
visions have been made for the amount 
of rent payable by a raiyat or an under- 
raiyat in respect of the land of the hold- 
ing retained by him.’ Land retained by 
a raiyat of holding becomes the subject- 
matter of a separate tenancy and the 
raiyats who were his co-sharers immedia- 
.tely before the date of vesting, will have 
mo interest in the land retained by him. 
We may take a hypothetical case where, 
immediately. before the date of vesting, 
there were four raiyats pf a holding. On 
the date of vesting each raiyat will be 
entitled to retain a portion of the land 


comprised in the holding and in respect 


of the respective portions each becomes 
- a direct tenant under, the State on pay- 
ment of such rent as indicated in the 
' proviso to Section 52 read with S. 42 of 
the Act. By virtue of sub- section ` (2) of 
S. 6 four tenancies arè created in respect 
of the land, comprised in the holding 
which was the subject-matter of the joint 
tenancy before the. vesting. After the 
vesting, one raiyat cannot claim to have 
any interest in the land of the holding 
which the other is entitled to retain or 
has retained. Before vesting each of the 
Taiyats of the holdingihad an interest or 
share in every part of, the land compris- 
ed in the holding and each was a co- 
sharer of the other, but this is not the 
position after the vesting when each of 
the ralyats of the holding becomes a 
direct tenant under the State in respect 
of the land of the holding which he is 
entitled to retain under the provisions of 
sub-s. (1) of S. 6. There is, therefore. con- 
siderable substance in the argument of 
Mr. Lala that on the date of vesting, the 
raiyats of a holding: ceased to be co- 
sharers and the holding is split up into 
different holdings, r 

14. Mr. Burman,: learned Advo- 
cate appearing for the pre-emptor peti- 
tioner in C. R. 2275 of 1961, however, 
submitted that the raiyats of the holding 
- who were co-sharers in respect of that 
holding before vesting, remained co- 
sharers even after vesting. It was con- 


Madan Mohan v. Sishu Bala (FB) (M. M. Dutt J.) 


Revenue Officer ` 


A.1. Re. 


tended by him that the words “an inter- 
mediary” in sub-sections (1), (2) and (5) 
of S. 6 should -be read in the plural. that 
is, should be read as “intermediaries” and} 
so read, all the raiyats of a holding joint-f. 
ly become tenants under the State undert. 
sub-section (2) of S. 6. Mr. Burman reli-f 

at on Section 14 of the Bengal Generalf: 
Clauses Act which says:— 

“Gender and number— In all Bengal 
Acts, and West Bengal Acts unless there 
is anything repugnant in the subject or 
context.— 

* 





= . * 


* 

(2) words in the singular shall in- 
clude the plural and vice versa”. 

This contention of Mr. Burman cannot be 
accepted. Section 14 would be given 
effect to unless there is anything repugn- 
ant in the subject or context. Sub-sec-f 
tions (2) and (5) of Sec. 6 refer to sub-! 
section (1) under which an, intermediary 
is entitled to retain possession of certain 
lands. Unless it is possible to read ‘in- 
termediaries’ in place of the words ‘an. 
intermediary’, in sub-section (1) of S. 6, 
the contention of Mr. Burman cannot be 
accepted. We are, however, unable to 
read ‘intermediaries’ in place of the 
words ‘an intermediary’ in syb-section (1Y 
without doing violence to the sub-sec- 
tion. Under clause (d) of sub-section (1), 
an intermediary shall be entitled to re~ 
tain agricultural land in his khas pos- 
session not exceeding 25 acres in area, aS. 
may be chosen by him. If we read the 
word - ‘intermediaries’ in place of the 
words ‘an intermediary’, in that ease, all 
the intermediaries, namely, the raiyats,. 
shall be jointly -entitled to retain 25 - 
acres. But, under clause (d) each inter- 
mediary is entitled to retain 25 acres of 
agricultural land in his khas possession. 
Under sub-section (5) -of S. 6 an inter- 
mediary shall exercise -his choice of re- 
tention: of land under sub-section (1} 
within such time and in such manner as 
may be prescribed. The choice has to 
be exercised by filing a return in Form 
‘B’. Schedule ‘B’ framed under Rule 25 
of the Rules prescribes Form ‘B’ in which 
the return has to be filed. The Form: 
contains certain foot notes which are as 
follows— . 

(i) The statement relates to all in- 
terests: which an intermediary has in the 
whole of West Bengal, 

Gi) This statement shall be filed be- 
fore the Settlement Officer in whose- 
jurisdiction thé major portion of the- 
lands which the intermediary wishes to- 
retain is situated or before a. Revenue- 
Officer authorised by the Settlement Offi- 
cer in this behalf. 

(iii) Each of the co-sharers of the 
same interest shall submit the statement 
separately for his own share. : 

(iv) Total area of lands shown im 
column 7 shall not exceed 15 acres in the 
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whole of West Bengal. If this total area 
is found to be in excess of 15 acres, the 


excess will be excluded by the Revenue. 


Officer from any of the Khatians shown 
in column 2, 


(vii) The statement shall be prepared 
in two parts.’ In the fifst part, detailed 
description of lands in the whole of West 
Bengal which will be retained by the 
intermediary are to be shown in. one 
consolidated statement in this form. In 
the second part. the lands retained in 
each mouza are to be shown in separate 
statement for each mouza also in this 
form. 

The foot notes (i), (iii). (iv), (v) and (vi) 
léad to the irresistible conclusion that each 
intermediary separately and not inter- 
mediaries jointly, will have to exercise 
_ their choice of retention. It is, there- 
dfore, difficult to uphold the contention of 
Mr, Burman that the words`'an inter- 
‘mediary’ should be read as ‘intermedi- 
daries’ in the provisions of sub-sections (1), 
i(2) and (5) of S. 6 

15. 
that in view of the foot note (iii) in the 
Form ‘B’ which says that each of the co- 
sharers of the same interest shall submit 
_the statement separately for own 
share, it should be held that the raiyats 
of a holding remained co-sharers: of each 
other even after vesting. Mr. Burman 
laid emphasis on the word ‘cg-sharers’ in 
Yoot note (iif). It is true that foot note 
(iii) has -used the word ‘co-sharers’, but 
in our view, the term has been used with 
reference to the. position before vesting 
for the sake of convenience, The other 
provisions which have been referred to 
above, clearly show that each intermedi- 





ary, that is, each raiyat becomes a direct ` 


tenant under the State in respect of the land 
_ which he is entitled to retain, It does 
` not follow from any of the provisions of 
the Act that the ralyats of the holding 
will continue to:hold the land compris- 
ed in the holding as co-sharers. 


16. Again, this proposition.may be 
scrutinised from another point of view. 
The quantity of land which-an inter- 
mediary is entitled to retain under Sec- 
tion 6 (1) is the maximum quantity that 
can be retained by the intermediary out 
of the total areaofland belonging to him 
in the whole of West Bengal. The foot 
notes under Form ‘B’ clearly lay down 
the same in unequivocal term. Before 
vesting, a co-sharer raiyat of a holding 
may own and possess other lands, apart 
from the land comprised in the holding 
ïn respect of which he is a co-sharer. 
Suppose a holding consists of 25 acres be- 
longing to two co-sharer raiyats. One 
of the co-sharer raiyats may possess other 
Jands. Such a co-sharer has to exercise 
© his choice in respect of the land to be 
retained by him in accordance with the 
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ceiling prescribed by the Act. He may 
choose to retain half share which comes 
to 124 acres of land in the holding of 
which he is a co-sharer and also retain 
his other lands provided the total quantity 
of the land does not: exceed 25 acres. 
In case the total area of the land exceeds 
25 acres, in that case. he may not retain 
124 acres of land in the holding of which 
he is a raiyat. But he may retain a 
lesser quantity of land out of that hold- 
ing and the balance quantity out of other 
lands. The other co-sharer may not pos- 
sess other lands and he may choose to 
retain the whole of 124 acres. Two dif- 
ferent amounts of rent will be fixed for 
the land respectively retained by the 
two co-sharer raiyats under the proviso 
to Section 52 read with Section 42 of 
the Act. In such circumstances. it can- 
not be said that one remained a co-sharer 
of the other even after the date of vest- 
ing, 

17. Sub-paragraph (2) of para- 
graph 7 of Sch. ‘B’ to the Rules provides, 
that in preparing or revising the record- 
of-rights under Chapter V the Revenue 
Officer shall take into consideration any 
statement furnished by an intermediary 
having regard to the provisions of Sec- 
tion 6 of the Act. Sub-paragraph (2) 
refers to the statement of the interme- 
diary in the 'B’ Form return whereby he 
exercises his choice of retention under 
Section §, Sub-paragraph (4) of para- 
graph 7 provides, that the Revenue Offi- 
cer shall, wherever necessary, partition . 
the lands for the purpose of making allot- 
ment under sub-section (5) of S. 6 of the 
Act and demarcate the lands so parti- 
tioned by assigning such: separate plot 
numbers as may be needed for the pur- 
pose. Under sub-paragraph (4), the Re- 
venue Officer, therefore, partitions and 
demarcates the land retained by an in- 
termediary from the rest of the holding. 
The land so partitioned and demarcated, 
„belongs to the intermediary or the raiyat 
as the tenant holding directly under the 
State. The erstwhile: co-sharer raiyats 
will have no interest whatsoever in the 
land retained by one of them and. parti- 
tioned and demarcated by the Revenue 
Officer. This also clearly indicates that 
the intermediariés or raiyats who were 
co-sharers in respect of the land before 
vesting ceased to be so after vesting. To 
hold otherwise, will be contrary to the 
different provisions of the Act and the 
clear intention: of the legislature in this 
regard. 

18. Mr. Burman next argued that 
at least so long such a partition is not ef- 
fected by the Revenue Officer and sepa- 
rate khatians showing separate rents in 
respect of the lands so partitioned and 
demarcated are not made, it cannot be 

said that one raiyat ceased to be the co- 
sharer of the other in respect of the - 
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holding. Mr. Burman submitted that on 


the date of vesting it is not possible for 
any intermediary to say which portion of 
the land he will retain and that so long 
as the land comprised in the holding is 
not actually partitioned by metes and 
bounds, it cannot be said t the hold- 
ing is split up and the jointness of the 
tenancy has come to an end. Further, it 
was conterided by him that under sub- 
section (2) of 5. 6 an intermediary _may 
become a direct tenant in respect of the 
land he ig entitled to retain. but he dees 
not exercise his choice .of retention on 
the date of vesting and he may wait till 
the last date fixed for the exercise of such 
-choice of retention. During this pertod 
the holding would remain undivided and 
there could be no question of any sepa- 
rate tenancy coming into being on the 
date of vesting. Attractive though the 
argument is, we regret, we are unable to 
accept the same. Sub-section (2) of Sec- 
tion 6 lays down that the intermediary 
‘becomes a direct tenant in respect of the 
land which he is entitled to retain under 
sub-section (1) with effect from the date 
of vesting. On the date of vesting an 
intermediary is entitled to retain an un- 
divided share in the holding where the 
holding was held by more than one in- 
termediary, In exercising his choice of 
retention by the submission of e return 
in Form ‘B’, the intermediary does not 
specify by boundaries ‘the land which he 
is entitled to retain. He is only required 
to retain the quantity of land propor- 
tionate to his share in the land. It is 
the Revenue Officer who partitions and 
demarcates the land retained by the in- 
termediary. It is true that so far as the 
holding is concerned it remains undivid- 
ed for the time being. The question 
necessarily arises whether a separate ten- 
ancy can be created in respect of an un- 
divided share of the holding. The term 
‘holding’ has not been defined in the Act, 


but clause (p) of Section 2 inter alia pro-s, 


vides that expression used in the Act and 
not otherwise defined' have in relation 
to the areas to which the Bengal Tenancy 
Act, 1885, applies, the. same meaning as 
in that Act. Under ‘sub-section (5) of 
5. 3 of the Bengal Tenancy Act. 
ing’ means a parcel or parcels of land 
or an undivided share thereof, held by a 
raiyat or an under raiyat and forming 
the subject of a separate tenancy whether 
the raiyat or under raiyat has held the 
land before or after the commencement 
of the Bengal Tenancy: (Amendment) Act 
1928. The definition of ‘holding’ in the 
Bengal Tenancy Act, as stated above, 
clearly indicates that an undivided share 
in land can be the subject-matter of a 
. separate tenancy and can constitute a 
holding of a raiyat or an under. raiyat. 
It comes to this, therefore, that even 
‘though the land remains undivided till it 
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‘hold-- 
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is demarcated by metes and bounds by 
the Revenue Officer under sub-paragraph. 
(4) of pragaraph 7 of Sch. ‘B’ to the 
Rules, the undivided share of the raiyat 
in the land which he is entitled to retaim 
as en intermediary. becomes the subject- 
matter of a separate tenancy directly 
under the State on and from the date 
of vesting, 

19. Lastly. it has been contended 
by Mr. Burman that in many cases and, 
at least in the case in which he appears, 

Revisional record-of-rights shows the 
same holding and records the names of 
all the raiyats of the holding. The entry 
as regards rent is-also the same which 
the co-sharergs were liable to pay for 
the holding ‘before vesting. Mr. Burmam 
submits that in view of sub-section (4) 
of S. 44 of the Act the entries raise a 
presumption that the holding is a joint. 
holding held by the raiyats jointly, This. 
contention of Mr. Burman is highly falla- 
cious. The presumption which arises. 
under sub-section (4) of S, 44 cannot be 
held to have.the effect of nullifying the 
provisions of the Act. In this connection 
We may refer to the provisions of Sec— 
tion 47 of the Act and Rule 31-A of the 
Rules. Section 47 is as follows:— 

“47. Modification of the fianally pub~ 
lished record-of-rights, —- The record-of- 
finally publishe@ 
under the provisions of this Chapter or 
deemed to have been so prepared and 
finally published, for any district or part 
of a district in respect of which a noti- 
fication under Section 4 has been duly 
published, shall as soon as may be after 
the date of vesting be modified by elimi- 
nating therefrom all the interésts of the 


‘Intermediaries which have vested in the 


State and showing therein only the ten- 
ants who hold’ directly under the State 
as a result of vesting of such interest in 
the State. One or more numbers to be 
borne on the revenue roll of the district 
shall be assigned by the Collector in res- 
pect of the areas to which such record- 
of-rights relates in accordance with such 
rules as the State Government may make 
in this behalf and the Revenue Officer 
shall make a certificate that the record- 
of-rights has been so modified and shalf 
date and subscribe’ the same under his . 
name and official designation; 

Provided that entries in record-of- 
rights eliminated under the foregoing 
paragraph shall be deemed to be in force 
for the purpose of the preparation of the 
Compensation Assessment Roll and for 


all proceedings connected therewith or ` 


arising therefrom”. 

Section 47 provides for modification of 
the finally published record-of-rights. 
The proviso to Section 47 lays down that 
the fianally published record-of-rights be- 
fore it is modified, shall be deemed ‘to be 


in force for the purpose of the prepara- 


: 


1972 


tion of the Compensation Assessment 
Roll and for all proceedings - connected 
therewith or arising therefrom. It is 
therefore, clear that the record-of-rights 
has to be prepared with reference to the 
incidents before vesting and has to be 
finally published as such. After the final 
publication it: has to be modified in ac- 
cordance with Section 47 and Rule 31-A 
of the Rules. Rule 31-A is as follows: 


"314A. Modification of the finally 
published record-of-rights under S, 47.— 
(1) The record-of-rights, finally published 
under sub-rule (3) of. R. 30. shall then 
be modified in accordance with the pro- 
visions of Section 47 and paragraph 7 of 
Seh. B appended to these rules. 

(2) Such modification shall be made 
by— - 
(i) eliminating from the record-of- 
tights as finally published. all entries re- 
lating to the interests of the intermedie- 
ries which have vested in the State and 
the revenue or rent payable by them and 
recording in their stead the State as en- 
titled to receive the rent payable by the 

raiyats and the non-agricultural tenants; 
: (ia) eliminating from the record-of- 
- rights, as finally published. all entries re- 
lating to the interests of the raiyats and 
under-raiyats which have since the en- 
forcement of Chapter VI of the Act, vest- 
ed in the State and the rent payable by 
‘them. and recording in their stead the 
‘State’ as entitled to receive the rents 
from the persons holding under such rai- 
yats or under-raiyats: 


(ii) recording the names of the inter- 

- mediaries who have been allowed to re- 
tain lands as tenants or lessees holding 

directly under the State, together with 

the particulars. of the lands they have 

been allowed to so retain and the rents 

payable therefor to the State, being rents 


determined under Section 42 or einen" 


wise; 
(iia) recording the names of the rai- 


yats and under-raiyats who have been,. 


since the enforcement of Chapter VI of 
the Act, allowed to retain lands as ten- 
ants or lessees holding directly under the 
State, together with the particular of the 
lands they have been allowed to so retain 
and the rents payable therefor to the 
State, being rents determined under Sec- 
tion 42 or otherwise; 

(ili) recording in respect of each 
mouza, the particulars of the Khas lands 


of the intermediaries which have vested 


in the State excluding the lands which 
such intermediaries have been allowed to 
te under sub-section (1) of Section 6; 
a . 

(iiia) recording im respect of each 
mouza, the partieulers of the Khas lands 
of the raiyats and under-raiyats which 
heave, since the enforcement of Chapter VI 
of the Act, vested in the State excluding 


Madan Mohan v. Sishu Bala (FB) (M. M. Dutt J.) 


. stituted on September 7, 1962. 


[Prs, 19-21] Cal, 511 . 


the. lands that such raiyats and under- 
raiyats have been allowed to retain under 
sub-section {1) of S. 6. _ . 

x x- x -X 
Clause (iia) of sub-rule: (2) shows the 
modifications, to be made in the finally 
published recsrd-of-rights in respect of 
the holdings of raiyats and under-raiyats. 
It is apparent from Rule 31-A, particular- 
ly clause (iia) of sub-rule (2), that by way 
of modifications a separate khatian which. 
is usually known as ‘Khanda Khatian’” 
has to be prepared relating to the lan? 
retained by each raiyat or under raiyat, 
containing the particulars mentioned 
therein: If may be that in some cases 
modificatiens have not-been made, but 
that fact cannot be taken into considera- 
tion in interpreting the provisions of the 
Act. We are, therefore, unable to accept. 
the contention of Mr. Burman that be- 
cause the finally published record-of- 
rights have not yet been modified in ac- 
cordance with- Section 47 read with 
Rule 31-A of the Rules, the holding con- 
tinued to be joint holding and the raiyats 
continued to be co-sharers of each other. 

20. It has been argued by Mr. 
Lala that the right of pre-emption as 
conferred by Section 26-F on co-sharer 
raiyats of an occupancy holding. has been. 
altogether abrogated by the West Bengal 
Estates Acquisition Act. It has been al- 
ready stated that the Division Bench ae 
sisting. of Banerjee and D, Basu. JJ., 
68 Cal WN 574 = (AIR 1984 Cal 460) 
and in (1964) 68 Cal WN 1055 -repelled 
the contention that the words ‘terms and 
conditions’ in Rule 4 did not include the 
rights of pre-emption under S. 26-F, Al- 
though the same argument as was made. 
before the Division Bench was also re- 
peated before us by Mr. Lala and other 
learned Advocates appearing on behalf of 
the transferees, we do not see any reason. 
to differ with the decisions of the Divi~ 
sion Bench in so far as it was held there- 
in that the words ‘terms and conditions’ 
in Rule 4 also included the right of pre- 
emption under Section 26-F. It has beeni 
earlier stated that the Rule 4 was sub- 
In sub-i. 
rule (3) of R. 4, Section 26-F was in- 
cluded ‘as one of the terms and condi- 
tions on which an intermediary shall hold 
the land retained by him. This removes), 
any doubt as to whether the words ‘terms 
and conditions’ in Rule 4 included thel 
right of pre-emption under S. 26-F, ' 

21. It is argued that in view of 
the definite inclusion of Section 26-F in.’ 
sub-rule (3) of R. 4 by’ the amendment 
effected on September 7, 1962, it cannot- 
be said that by the ” enforcement of- 
Chapter VI relating to raiyats and under- 
raiyats, the right of pre-emption has been- 
totally abrogated by the legislature, It- 
has been contended that to hold that- 





each raiyat has become a direct tenant: 
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under the State in respect of the land 
which he is entitled to retain or which 
has been retained by him, will lead to 
an irreconcilable position between such 
an interpretation of the Act and the pro- 
visions of sub-rule (3) of Rule 4. Further 


it Ras been submitted ‘that in view of sub-. 


rule (3) which was inserted in Rule 4, it 
should be held that the right of pre- 
emption is kept alive even after the en- 
forcement of Chapter; VI. This argument 
-cannot be accepted for the reasons stated 
hereafter, i s 


22. Anybody making an applica- 
tion before the Court in exercise of. his 


right of pre-emption | under Section 26-F. 


must show that he is a co-sharer tenant 
-of the holding a portion or share of 
which, has been transferred to a non-co- 
sharer. If he fails to prove that he is a 
eco-sharer tenant of the holding in ques- 
tion, He cannot claim to have any right 
-of pre-emption under; Section 26-F. The 
primary question which has to be decid- 


ed in connection with an application for 


pre-emption under Section 26-F is, whe- 
ther the applicant is. a co-sharer in the 
‘tenancy or not. In case it is found that 
he is a co-sharer his application will be 
held ‘maintainable and he will be entitled 
to exercise his right of pre-emption, but 
if he fails to prove the same his applica- 
tion will be dismissed on the ground that 


the has no such right under Section .26-F. 


After the date of vesting, each raiyat of 
a holding ceases to be a co-sharer in res- 
pect of that holding, as found by us on 
an interpretation “of the different provi- 
sions of the Act and the Rules. A raiyat 
who was a co-sharer in respect of the 
holding in question cannot, after the date 
-of‘vesting, claim to be a co-sharer of an- 
other raiyat in respect of the land which 
he is entitled to retain or retained by. 
him under sub-section (1) of S. 6. Such 
a raiyat is mot entitled to make an ap- 
plication for pre-emption under S, 26-F. 
‘in respect of a transfer made by another 
ralyat out of the. land: which he is entitl- 


ed to retain or which has been retained ` 


by‘ him under sub-section (1) of S. 6. As 
the raiyat is not a cd-sharer and as the 
holding prior to vesting is no longer in 
existence, since in its place and stead 
separate holdings or tenancies have come 
into -existence by virtue of sub-sec, (2) 
of S. 6. there will be no scope for an 
-application under Section 26-F. 


23. At the same. time, it cannot be 


said that co-sharership of a raiyati hold- - 


ing has been altogether abolished by the 
legislature particularly in view of sub- 
rule (3) of Rule 4 wherein Section 26-F 
had been specifically 'included. On the 
date of vesting there may not be any co- 
‘sharer of the raiyati: holding but after 


. the date of vesting co-sharers may come’ 
jnto being by devolution of interest of' 
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a raiyat relating to the land retained by 
him, Only in such cases, Section 26-F 
will apply. To take a concrete illustra- 
tion, a.ralyat who was a co-sharer of a 
particular holding - retains land of the 
holding under sub-section (1) of S. 6 of 
the Act. He becomes a. direct tenant in 
respect of the land retained by him and 
ceases to be a co-sharer in respect of the 
remaining land of the holding not retain- 
ed by him or retained by other -raiyats. 
The land which-he is entitled to retain 
or retained by him, forms a separate 
holding or a separate tenancy directly 
under the State. If the raiyat dies after 
the date of vesting leaving a number of 
heirs, the heirs will be co-sharer-raiyats 
of each other. One heir being a co-sharer 
of the other will: be entitled to invoke 
the provisions of S. 26-F and exercise his 
right of pre-emption in case any other 
co-sharer transfers a portion of such sepa- 
Tate holding to any other person: who is 
mot a co-sharer, Similarly a raiyat of 
a separate holding created after the date 
of vesting, may transfer a portion of the 
holding to another person. That person 
becomes a co-sharer of the holding along 
with his vendor. If one of these two co- 
sharers transfers a portion of the hold- 
ing to another person, Section 26-F will 
apply. On the happening of such events, 
namely, the death of the raiyat leaving 
more than one heir and transfer by the 
raivat of a portion of the separate hold- 
ing after the date of vesting and in 
similar such cases. Section 26-F will 
apply. It is thus found that there is no 
force in the argument that sub-rule (3) 
of Rule 4 cannot be reconciled in case it 
is held that on the date of vesting each 
raiyat becomes a direct tenant of the 
land which he is entitled to retain under 
But in 
the absence of any such events taking 
place, Section 26-F will not apply be- 
tween the erstwhile co-sharers. 

24. ' Sub-rule (3) of R. 4 was fur. 
ther amended on August 1. 1964, where. 
by Section 26-F was deleted from sub- 
tule (3). This deletion ‘of Section 26-F 
from sub-rule (3) does not. mean that the 
right of pre-emption has been taken 
away, but it has some other objective in 
view which will be stated presently. 
After the enactment of the Act, West 
Bengal Land Reforms Act, 1955, was- 
enacted. By Section 8 of the West Bengal 
Land Reforms Act, a right of pre-emption 
similar to the right conferred by S, 26-F 
has been provided for. Section 8 came 
into force on October 22, 1963. Under 
Section 26-F the forum for making the- 
application for pre-emption was the 
Court, but under Section 8 the applica- 
tion has to be made to the Revenue Offi-- 
cer. After the enforcement of Section 8 
it became wholly unnecessary to allow 
Section 26-F to remain in sub-rule (3) 
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was made on August 1, 1964, that is, a 
considerable time after the “enforcement 
-i Section 8, but in our view that does 
mot make ‘any difference.-for the right of 
pre-emption. will have to be exercised in 
accordance with Section 8 regarding 


transfers taking place after the enforce- 


ment of Section 8. As regards transfers 
made before Section 8. had been enforced, 
Section 26-F and not Section 8 will apply. 
Yn this connection it may be stated that 
.n the enforcement of clause (5) of Sec- 
tion 59 of the West Bengal Land Re- 
forms Act, 1955, on November 1, 1965, 
Bengal Tenancy Act stands repealed with 
effect from that date. Section 26-F was, 
therefore, deleted from sub-rule (3) of 
ule 4 in view of the enforcement of 
Section 8 of the West Bengal Land Re- 
forms Act, 1955, although it should have 
been deleted simultaneously with the en- 
forcement of Section 8, 


25. We may now consider some 
ather decisions of this Court cited at the 
Bar during the hearing. These decisions 
are (I) Ganesh Chandra v. Sudarshan Dey, 
(1958) 62 Cal WN 360; (II) Panchu 
Sundari Dasi v. Haripada Biswas, (1961) 
45, Cal WN 354; (III) Shiba Prosad Gerua 
v. Manmatha Nath Gupta, (1961) 65 Cal 
WN 811; (IV) Nitai Chandra Dag v. Sisir 


Kumer Das, (1964) 67 Cal WN 633 and 


(V) Dhananjay Senapati v. Debendra Nath 
Senapati, (1964) 67 Cal WN 848. These are 
ell Single Bench decisions of this Court. 
Apart from these decisions, reference was 
made to one unreported Bench decision in 
Sudhir Kumar Ghosh v. Sarat Chandra 
Ghosh, Civil Revn. Case No. 3366 of 1961 
disposed of on 21-9-1962 (Cal). All these 
decisions proceeded on the footing that 
on and from the date of vesting the rai- 
yats of a holding continuéd to be co- 
sharers by retaining the land comprised 
in the holding. In (1964) 67 Cal WN 648 
referred to above, Chatterjee, J. has taken 
the view that as a result of vesting per- 
sons who were deemed to be interme- 
diaries. would still be entitled to retain 
the lahd and if they retained, they would 
‘become tenants of a new tenancy under 
the State on such terms as the State 
may prescribe. So according to Chatter- 
jee. J. a single tenancy comes into being 
and not separate tenancies, Chatterjee, 
J. concluded that if the former co-sharers 
retained their interests in the holding, 
they became co-sharers by virtue of the 
Act and the Rules and that they would 
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‘be entitled to the right of pre-emption. . 


For the reasons which we have already 
` et out in detail, we are unable to sub- 
scribe to the view expressed by Chatter- 
jeé, J. We also disagree with the view 
expressed in the other decisions referred 
y above including the unreported: Bench 
- de 
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26. Now we are to consider the 
position of under-raiyats before ‘and after 
vesting. Section 26-F does not in terms 
apply to under-raiyati holdings, though 
an under-raiyat may have occupancy 
right by local customs under Section.48-G 
of the Bengal Tenancy Act. Mr. Sudhir 
Kumar Acharjee, learned Advocate ap- 
pearing on behalf of the opposite parties 
including the purchaser in C. R. No. 2275 
of 1961 urged that the holding being an 
under-raiyati holding, the petitioner had '’ 
no right of preemption under S. 26-F - 
and that the application for pre-emption 
-should also fail-on-that ground. Mr. 
Acharjee submitted that although under- 
raiyats were elevated to the position of 
raiyats having occupancy right, such 
elevation was for certain specific purposes. 
Our attention was drawn to Section 52 
of the West Bengal Estates Acquisition 
Act, particularly to the words ‘and a per- 
son holding under a- raiyat or an under- 
Taiyat were a raiyat for the purposes of 
clauses (c) and (d) of Section 5’. Clauses 
(c) and (d) of sub-section (1) of S, 5 are 
as follows:— .- 

5. Effect of Notification — (1) Upon 
the due publication of a notification under 
Section 4. on and from the date of vest- 


A Subject. to the provisions of sub- 
section (3) of S. 6, every non-agricultural 
tenant holding any land under an inter- 
mediary, and until the provisions of 
Chapter VI are given effect to, every 
raiyat holding any land under an inter- 
mediary, shall hold the same directly 
under the State. as T the State had been 
the intermediary and on the same terms 
and conditions as immediately before the 
date of vesting... 


(The provisos not being relevant for 
our purpose are qmitted). 

(d) every non-agricultural tenant 
holding under an intermediary and until 
the provisions of Chapter VI are given 
effect to, every raiyat holding under an 
intermediary, shall be bound to pay to 
the State his rent and other dues in res- 


pect of his land. accruing on and from 


the date of vesting. and every payment 
made in contravention of this clause Shall i 
be void and of no effect. 


27. After Chapter VI came into 
force, the interests of-raivats and under- 
Taiyats vested in the State as if they 
were intermediaries and the land held by 
them were estates. Clauses (c) and (d) 
of Section 5 (1) read with Section 52 and . 
its proviso imply that the purposes re- 
ferred to in the first part of Section 52 as 
quoted above are that the under-raiyats 
will Hold the land under the State and 
pay rent to the State in accordance with 
the proviso to Section 52, the amount of 
rent depending on the land. retained by 

e under-raiyats. In our view, the unders 
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raiyats having been elevated to the posi- 
tion of ralyats, there is no difference be- 
tween a raiyat and an under-raiyat so 
far as the right of pre-emption under 
Section 26-F is concerned, and our deci- 
sion on the question as to the effect of 
the enforcement of Chapter VI on the 
right of pre-emption ' of raiyats having 
occupancy rights under Section 26-F, will 
. equally apply to under-raiyats. 
28. For the reasons aforesaid, we 
` hold as follows— 

(1) After the enforcement of Chap- 
ter VI of the Act and the vesting of 


interest of raiyats and under-raiyats on, 


and from April 14, 1956 corresponding to 
Baisakh 1, 1363 B. S. the co-sharer rai- 
yats of a holding ceased to be co-sharers 
and each raiyat of the holding became a 
direct: tenant under the State in respect 
.of the land of that holding which ‘he is 
entitled to retain under sub-section (1) 
of S, 6. As the co-sharer raiyats ceased 
to be co-sharers on and from the date of 
vesting. the question of exercise of the 
right of pre-emption under S. 26-F can- 
not arise, for, the condition precedent to 
the exercise of the right of pre-emption 
under Section 26-F being that the person 
exercising that right must be a co-sharer 
of the person making the transfer. 

(2) When ʻa raiyati having a separate 
holding or tenancy created by virtue of 
sub-section (2) of S. 6 relating to the land 


retained by him under sub-section (1) of. 


6, dies leaving more than one heir, 
such heirs will become: co-sharers of such 
holding and will be entitled to the right 
of pre-emption under. Section 26-F. 
Similarly, when the raiyat of such ea 
holding transfers a’ portion of the holding 
to another person, that person will be- 
come a co-sharer of the'raiyat and the 


right of pre-emption will also be avail- 


able in such a case. 

(3) A transfer made by a co-sharer 
raiyat as contemplated by Cl. (2) above 
before the enforcement of Section 8 of 
the West Bengal Land Reforms Act, 1955, 
may be pre-empted by another co-sharer 
in the tenancy in accordance with Sec- 
tion 26-F, but a transfer made after the 
enforcement of Section 8. the right of 
pre-emption by a co-sharer_ can only be 
exercised in the manner laid down in 
Section 8 of the West Bengal Land Re- 
forms Act, 

: (4) The under-raiyats have been 
elevated to the status ‘of ralyats on the 
enforcement of Chapter VI. There is no 
difference between the position of raiyats 
and that of under-raiyats and our deci- 
sion on the question as to the effect of 
the enforcement of Chapter VI on the 
right of pre-emption of raiyats will also 
apply to under-raiyats. | 

(5) The decisions in 68 Cal WN 574 
|=’ (AIR 1964 Cal 460) and Jyotish 

_ Chandra Das.v. Dhananjay Bag. (1964) 68 


Madan Mohan v. Sishu Bala (FB) (M. M. Dutt J.). 


A. 1. Re 


Cal WN 1055 in so far as they proceed- 
ed on the footing that the ratyats of a 
holding continued to be co-sharers even 
after vesting, are erroneous but they have 


correctly interpreted the expressiom 
‘terms and conditions’ in Rule 4 
29, We have disposed of the main- 


point referred to the Full Bench and alk 
points ancillary ‘thereto, but as some 


other points arising out of the respective ` 
facts and circumstances of some of these 


revision cases have been argued. we pro- 
pose to consider the same. In C. R. 674 
of 1958, the impugned transfer was made 
on January 22, 1955 and the application 
for pre-emption was made on June 11, 
1955. that is, both took place before the 
enforcement of Chapter VI. It was dur- 


ing the pendency of the proceeding in the’ 


trial Court that Chapter VI was enforc- 
ed by the issue of the notification under. 
Section 49 and the interests of raiyats 
vested in the State. It has been con- 
tended by Mr. Nirmal Kumar Ganguly, 
learned Advocate appearing on behalf of 
the pre-emptors opposite parties that in. 
view of sub-section (7) of S. 26-F, the 
enforcement of Chapter VI during the 
pendency of the'pre-emption proceeding 
will not affect the proceeding. Under 
sub-section (5) af S. 26-F, the Court 


makes an order allowing an -application _ 


and under sub-section (6). the Court mak- 
ing an order in favour of more than one 
co-sharer tenant apportions the property 
comprised in the portion or share trans- 
ferred among the applicants in accord- 
ance with the manner provided in that 
sub-section. Sub-section (7) is as follows: 

(7) From the date of the making of 
the. order under sub-section (5)—. 

(a) the right, title and interest in the 
portion or share of the holding, accruing 
to the transferee from the transfer shall, 
subject to the provisions of Section 22 
and to any orders passed under sub-set- 
tion (6), be deemed ‘to have vested, 
jointly and free from all incumbrances 
which have been annulled or created after 
the date of transfer. in the co-sharer 
tenants, whose applications to purchase 
have been allowed under this section. 

(b) the liability of the transferee for 
the rent due from him on account of the 
transfer shall cease, and 

(c) the Court on further application 
of such applicant or applicants may place 
him or them, as the case may be, in pos- 
session of the property vested in them. 


30. 


consequerices of an order passed under 
sub-section (5) as contained in clauses (a), 


(b} and {c} of sub-section (7), will take. 


effect from the date of the order. In 
the instant case, before any order was 
passed by the trial! Court. Chapter VI 
had come into force. In view of our 


It is manifestly clear from the 
opening words of sub-section (7) that the 


` 
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decision that the raiyats of an occupancy 
. holding who were co-sharers before the 
vesting ceased to be co-sharers, the ap- 
plication was no longer maintainable and 
the ‘proceéding for pre-emption became 
infructuous. The contention of Mr. 
Ganguly is accordingly, rejected. 

31. In connection with this case, 
we may dispose of two other points rais- 
ed by Mr. Lala, namely. (1) that occu- 
pancy right as contemplated by the un- 
amended Rule 4 (a) is not the same oc- 


cupancy right under the Bengal Tenancy - 


Act and (2) that Rule 4 (a) having used 
the term ‘occupancy raiyat’, not men- 
tioned: in any of the provisions of the 
West Bengal Estates Acquisition Act, 
Rule 4 (a) is ultra vires the Act. 

32. So far as the first point is con- 
cerned, in view of the clear language of 
Rule 4 (a) entitling the intermediary who 
has retained possession of agricultural 
land, to hold the same on the same terms 
and conditions as an occupancy raiyat 
under the Bengal Tenancy Act, it cannot 
but be held that the contention of Mr. 
Lala is without any substance. The se- 
cond point raised by Mr. Lala cannot be 
entertained, for the simple reason that 
no notice has been given to the Advo- 
cate-General as required under O. 27-A 
of the Code of Civil Procedure. 

32-A. The next point that we have 
to consider is about the period of limita- 
tion for filing an application under Sec- 
tion 26-F. That point has been raised in 
C. R. No, 3465 of 1965 and C. R. No. 2097 
of 1967. Section 26-F prescribes e period 
of four months from the service of notice 
under Section 26-C. The question is when 
the notice is not served. what should be 
the period of limitation for filing an ap- 
plication by a non-notified co-sharer. The 
question has been decided by a Special 
Bench of this Court presided over by 
Mukherjea. J. (as his Lordship then was) 
in Asmatali v. Mujaharali 52 Cal WN 
64 = (AIR 1948 Cal 48) (SB). It has 
been held by Mukherjea. J. -Ormond 
and Dass JJ. concurring with him, that 
Art. 181 of the Indian Limitation Act, 
1908 applies to the case of an application 
under Section 26-F by a co-sharer tenant 
who has not been served with a notice 
under Section 26-C and his application 
would be in time if made within -three 
years of the sale. In.applying Art. 181, 
it has been held by his Lordship that an 
application under sec. 26F is an applica- 
tion under the Code of Civil Procedure. 


33. In C. R. No. 3465 of 1965. the 
date of the impugned sale is March 20, 
1960 and the application for pre-emption 
was made on June 18. 1962, that is, with- 
in three years of the date of sale. In 
view of the aforesaid Special Bench deci- 
sion, the application was filed quite with- 
in the period of limitation. i 
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34. In the other case. the date of 
the impugned transfer is January 29, 1963 
and the application for preemption was 
filed on August 13, 1966, that is beyond 
three years of the sale. The application 
is, therefore, barred by limitation. Mr. 


. Bhunia, learned Advocate appearing on 


behalf of the pre-emptor-opposite party 
has strenuously urged that in view of the 
decisions of the Supreme Court which 
will be referred to presently, the finding 
of the Special Bench in Asmatali’s case. 
52 Cal WN 64 = (AIR 1948 Cal 48) (SB) 
that an application under Section 26-F 
is an application under the Code of Civil 
Procedure which is the basis of the 
Special Bench decision in applying Arti- 
cle 181. is erroneous. In Sha Mulchand 
& Co. Ltd. v. Jawahar Mills Ltd., 1953 
SCR 351 = (AIR 1953 SC 98): Bombay 
Gas Co. v. Gopal Biva, AIR 1964 SC 752 
and Smt. Prativa Bose v. Rupendra Deb, 
AIR 1965 SC 540, the Supreme Court has 
held that Art. 181 applies only to appli- 
cations under the Code of Civil Procedure 
and the Article is inapplicable to applica- 
tions under other enactments, 


35. In our view, the aforesaid 
Supreme Court decisions do not at all 
help Mr. Bhunia. The Special Bench in 
Asmatali’s case, 52 Cal WN 64 = (AIR 
1948 Cal 48 SB) also noticed that Arti- 
cle. 181 would only apply to applications 


‘under the Code of Civil Procedure, but 


it held that an application under S. 26-F 
was an application under the Code of 
Civil Procedure. The question whether 
an application under Section 26-F is an 
application under the Code of Civil Pro- 
cedure. was not involved in any of the 
Supreme Court decisions referred to above 
and no other decision of the Supreme 
Court bas been cited at the Bar in which 
the question has been decided by the 
Supreme Court. Accordingly. the law 
laid down by the Special Bench in 
Asmatali’s case, 52 Cal WN 64 = (AIR 
1948 Cal 48 SB) still stands as good law. 
The Contention of Mr. Bhunia that the 
decision of the Special Bench, that an. 
application under Section 26-F is an ap- 


‘plication under the Code of Civil Pro- 


cedure, is erroneous, is rejected. 


36. Mr. Bhunia. however, contend- 
ed that as the pre-emptor-opposite party 
was, by means of the fraud of the peti- 
tioner, kept from the knowledge of his 
right under Section 26-F, the opposite 
party was entitled to the benefit of Sec- 
tion 18 of the Indian Limitation Act, 
1908. It appears that the trial Court 
found that the petitioner fraudulently 
suppressed the notice under Sec. 26-C. 
Applying the provisions of Section 18, 
the trial Court held that the application 
having been filed on August 13, 1966, 
that is. within three years after the op- 
posite party came to know of the trans- 
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fer for the first time on August 8, 1965, 
the application: was not barred by limita- 
tion. The lower appellate Court has affi- 
rmed the said findings of the trial Court 
and the findings of the Courts below have 
not been challenged ‘before us by Mr. 
Ghosal, learned, Advocate for the peti- 
tioner, In view of the said findings of 
the Courts. below we do not see any rea- 
son why Section 18 would not apply. The 
application for pre-emption was not, 
therefore, barred by limitation. But, in 
spite of our finding that the application 
was not barred. the Rule must succeed, 
for, according to the view which we have 
. taken the opposite party ceased to be a 
co-sharer after Chapter VI came into 
force and consequently the application 
for pre-emption became non-maintainable. 


37. Before we; conclude we :may 
dispose of a short point raised by Mr. 
Sen Gupta, learned Advocate appearing 
-© for the purchaser-petitioner in C. R. No. 
' 3465 of 1965. Mr. Sen Gupta contended 
that after his ` purchase the petitioner 
made certain improvements in the land 
purchased by him by:erecting a building 
thereon; that the .pre-emptor opposite 
party No. 1 was bound to deposit in 
Court along with his application for pre- 
emption the compensation for the’ build- 
ing erected by the petitioner and that for 
non-deposit of such costs. the application 


of the opposite party No. I was not main-. 


tainable. In our opinion, this contention 
of Mr. Sen Gupta is without any subst- 
ance, for the simple reason that the pro- 
visions of Section 26-F do not require the 
applicant to deposit compensation for the 
improvement made:by the transferee. 
Under sub-section (2).of S. 26-F all that 
is required is that af the time of mak- 
ing the application, the applicant shall 
deposit in Court the amount of the con- 
sideration money: or the value of the 
transferred portion or share of the hold- 
ing, as stated in the notice under Sec- 
` tion 26-C, together with compensation at 
the rate of ten per’ centum of such 
amount. The contention of Mr, Sen 
Gupta is accordingly. overruled, 


38. In view of the discussions 
aforesaid, Civil Rules Nos. 674 of 1958, 
3410 of 1961, 3624 of 1961. 3465 of 1965, 
2029 of 1967 and 2362 of 1967 in which 
the applications for pre-emption were 


allowed by the’ Courts below in. favour ` 


of raiyats who ceased to be co-sharers 
after the date of vesting. are made ab- 
solute and the orders ‘of the Courts below 
allowing pre-emovtion under S. 26-F are 
set aside. In Civil Rules Nos. 2275 of 
_ 1961 and 3764 of 1961, the orders of the 
Courts below disallowing the. applications 
' for pre-emption under Section 26-F are 
affirmed and these two rules are dis- 
charged. In each of these rules, there 
will be no order for costs in this Court. 


i 
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ARUN K. MUKHERJEA, J. :— 39.. 
I agree. Sik 
SABYASACHI MUKHARJI, J.:— 
40. I agree. 7 
Order accordingly. 
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A. K. MUKHERJEA, SABYASACHI. 
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Sm. Sabitri Devi Saraf, Petitioner v. 
M/s. Ramgopal Motilal Kajoria, Opposite 
Party. 
C. R. 1249 of 1969, D/~ 28-7-1972. 
Index Note:— (A) West Bengal Pre- 
mises Tenancy Act (12 of 1956), S. 10 — 
Application for standardization of rent by 
tenant—Application does not cease to be 
maintainable merely because subsequent- 
ly, the tenancy is determined by notice. of 
ejectment or that the premises are requi- 
sitioned by Government — (Case law dis- 
cussed) — (X-Ref:—. Section 2 (bh) ). 
(Para 5) 
Brief Note:— (A) There is nothing in. 
the scheme of the Act or in the definition 
of the tenant, which defeats an applica-. 
tion, if it was valid and properly made, 
at the time when it was made by the sub-. 
sequent notice of ejectment or by the 


‘subsequent dispossession of the tenant 


Furthermore, the definition of tenant, if 
it be relevant, would be relevant only for 
the determination of the rights of the 
parties at the time of the institution of 
the proceeding, a proceeding validly in- 
stituted must be determined, in accord- 
ance with law, unless there is an indica- 
tion either express or implied in the Act 
that such proceedings become infructuous 
by subsequent events: There is no such 
indication either express or implied in the 


West Bengal Premises Tenancy Act 
(1956). > paid (Para 5) 
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€C. C. Ganguli and Miss Nirmala 
Kumar Chaturvedi, for Petitioner; R. C. 
Deb, S. K. Ray, A. K. Banerjee and Uday 
Sankar Chatterjee. for Opposite Party. 


S. MUKHARJL J.:— On 7-3-1966 


there was an agreement for tenancy 


between the petitioner and the respond-- 


ent, herein in respect of suit No. 2 in 
the ground-floor of premises No. 6, Russel 
Street regarding four rooms, three baths, 
one pantry and one verandah at a month- 
ly rental of Rs. 2,000/-. according to the 
English calendar month. It is stated that 
the petitioner ‘wanted to start-a Nursing 
Home in the said premises in question. 
The petitioner’s case is that the contract 
rent was fixed high because the landlord 
had agreed to renovate the rooms and to 
make certain additions and alterations, 
which, however, the landlord did not do. 
Shortly before the tenancy was created, 


it has been further stated. the premises.’ 


in question had a monthly rental of 
Rs, 500/-, the previous tenant being 
National and Grindlay’s Bank Ltd. On 
the 29th of June, 1966, the petitioner 
made an application to the Controller 
for fixation of fair- rent. On the 14th 
October, 1966, notice for ejectment of 
the petitioner was given by the respon- 
dent expiring with the month of Nov- 
ember. 
tion by the Rent Controller’s Inspector 
and personal inspection by the Rent Con- 
troller, evidence was taken on behalf of 
both sides between llth May. 1967 to 
14th July. 1967. The petitioner’s argu- 
ment in that case was also heard. The 
.-Tespondent argued in part. Thereafter 
on 7th of June. 1967 an ejectment suit 
was filed by the respondent against the 
petitioner being suit No. 1284 of 1967 in 
the Original Side of this. High Court, the 
grounds being default and subletting. On 
the 25th November. 1967 written state- 
ment was filed by the petitioner and 
rent deposited in accordance with the 
provisions of the West Bengal Premises 
Tenancy Act, 1956. On the 23rd Octo- 
ber, 1967 the premises in question was 
requisitioned by the Government under 
the West Bengal Premises Requisition 
and Control (Temporary Provisions) Act, 
1947, On the 24th of October, 1967 pos- 
session was taken by the Government 
of the said premises and the petitioner 
was dispossessed. On the 19th January, 


1968 the Rent Controller dismissed the’ 


application made by the petitioner for 
Axation of fair rent es not maintainable. 
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In the meantime after inspec- - 


- rent of any premises is, 
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The said case was numbered as 435B of 
1966. On the 6th of June. 1968 the peti- 
tioner applied to the Land Acquisition — 
Collector for fixation of rent. On the 

13th January. 1969 the appeal preferred 
by the petitioner against the order of 
the Controller.in case No. 435B of 1966 
was dismissed in Rent Appeal No. 15 of 
1969 by the Court of Small Causes, Cal- 
cutta and the order of the Rent Con- 
troller dismissing the application of the 
petitioner for fixation of the fair rent on 
the ground that it was not maintainable 
was affirmed. On the 6th of February, 
1969 the Land Acquisition Collector re- 
jected the claim “of the petitioner for 
compensation for requisition of the pre- 
mises, .On the 22nd of April, 1969 the 
petitioner moved under ‘Article 227 of the 
Constitution this Civil revision application 
against the aforesaid order of the Court 
of Small Causes dated 13th of January. 
1969 in Rent Appeal No. 15 of 1968 and 
the order of the Rent Controller in case 
No. 435B of 1966 dated 19th January, 
1968, This rule originally came up 
for hearing before a Division Bench 
consisting of P. N. Mookherjee and 
Amiya Kumar Mukherjee. JJ.. and 
by order dated 30th of April. 1970 the 
case has been referred to the Special 
Bench under Chapter VII, Rule 4 read 
with Rule 9 of the Appellate Side Rules 
of this Court. The main question that 
their Lordships felt arose in this case 
was whether during the pendency of a 
proceeding for fixation of fair rent under 
the West Bengal Premises Tenancy Act, 
1956, at the instance of a tenant if the 
tenanted premises was requisitioned arid 
taken possession of by the State Gov- 
ernment under the West Bengal Premises 
Requisition and Control (Temporary 
Provisions) Act,’ 1947. the said proceed- 
ing ceased to be maintainable as a 
matter of law and whether it would fail 
in limine on that preliminary ground. 
Their Lordships of the Division Bench 
felt that the question was’ an important 
one and it necessitated reference to the 
Special Bench: and accordingly the whole 


case has been referred to us- 


; The application for fixation of 
fair rent in this case had been made 
under the provisions of West Bengal 
Premises Tenancy Act, 1956. Therefore, 
it is necessary to refer to the relevant 


_statutory provisions under the said Act 


in order to determine the controversy in 
this case. Section 2 (h) of the said Act 
provides the definition of “tenant” as 
follows :— ` 


“(h) “tenant” includes any person by 
whom or on whose account or behalf, the 
or but for e 
special contract would be, payable and 
also any person continuing in possession 
after the -termination of his tenancy būt 
shal] not include any person against 
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‘whom any decree or: order for eviction 
has been made by a Court of competent 
jurisdiction.” Section 4 provides the ex- 
cess over fair rent to be irrecoverable. 
It stipulates that the tenant shall pay tq 
the landlord fair rent where it has been 
fixed for any premises, such rent and in 
other cases the rent agreed upon until 
fair rent is fixed. It further provides, 
inter alia, that any sum in excess of the 
rent referred to in sub-section (1) shall 
not be recoverable by the landlord. Sec- 


tion 7 provides that where any sum or 


any other consideration has been paid 
by or on behalf of any tenant to a land- 
lord in contravention of any of the pro- 
visions of the Act. the Controller may, 
on application made to him, within a 
. period of six months'-from the date of 
such payment, order the landlord to re- 
fund such sum or the value of such con- 
sideration against the rent payable by 
the tenant. Sub-sectlon (2) of the said 
section further provides that the provi- 
sions of sub-section (1) mentioned here- 
inbefore, shall not apply to any case of 
‘decrease of rent to which Section 12 ap- 
plies. Section 8 provides how fair rent 
would be determined: Section 10 im- 
poses upon the Controller the obligation 
of disposing of the applications made to 
him either by landlord or tenant in the 
prescribed manner to fix fair rent in res- 
pect of any premises, ` Clause (a) of Sec- 
tion 12 provides that where fair rent has 
been fixed by the Controller by decreas- 
ing the rent agreed, the excess amount 


‘paid shall be recoverable under the order — 


of the Controller by instalments or other- 
wise, Clause (b) of Section 12 provides 


where rent has been Increased it would . 


be recoverable by the landlord by instal- 
ments or otherwise as the Controller 
might order with certain limitations. 
Section 13 gives protection to the tenant 
against the eviction in. certain cases. Sec- 
tion ‘21 deals with the deposit of rent. 
Section 22 deals with the time-limit for 
making deposit and consequences of in- 
correct particulars in application for de- 
posit and Section 23 provides for saving 
as to acceptance of rent in certain cases. 
The West Bengal Premises Rent Control 
Act of 1950 provided a slightly different 
definition of the tenant. _It provided— 


"11 “tenant” means any person by 
whom rent is, or but'for a special con- 
tract would be, payable for any premises, 
and includes— 

(i) any person who is liable to be 
sued by the landlord for rent; and 

(ii) any person whose interest in the 
premises has been ipso facto determined 


under sub-section (3) of Section 12 of the ` 


West Bengal Premises Rent Control 
(Temporary Provisions) Act 1948.” 

In view of the certain decisions it may 
‘be’ -mentioned . that the “definition under 
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` premises. 


- said application did not make the 


A.L R. 


the 1950 Act was more or. less similar to 
me definition provided in the Rent Act, 
1920. 


3. The case of F, D. Bellow v. 
T, Elke, 29 Cal WN 30 = (AIR 1924 Cal 
715) was a case under the Calcutta Rent 
Act of 1920. There a tenant applied for 
standardisation of his rent, but before the 
application came on for hearing he was 
ejected from the’ premises in pursuance 
of a decree of the Calcutta Small Cause 
Court. Subsequently the Rent Control- 
ler dismissed the application for fixation 
of standard rent on the ground thet the 
applicant was no longer a tenant of the 
It was held that there was 
nothing in the Act which provided that 
the application would become inopera- 
tive, although properly made in the first 
instance, because subsequent to the mak- 
ing of the application but before the 
rent was standardised a change of tenant 
took place, The words “tenant, if any” 
in Section 15, clause (4) indicated that it 
was possible that when the time came 
for the Rent Controller to give notice of 
his intention under the Act one of the 
parties might have ceased to be either a 
landlord or a tenant. The case Deoki 
Prosad v. Dulichand, AIR 1954. Cal 532, 
the Division Bench of this ‘Court was 


concerned with the case under West. 
Bengal Premises Rent Control (Tempo- 
rary Provisions) Act. 1950. It was held 


that the definition of “tenant” included 
ex-tenant in possession. whose tenancy 
had been determined, by an ejectment 
decree. An application for standardisa- 
tion. of’ rent, validly made by a tenant, 
did ‘not cease to be maintainable, merely 
because, during the pendency of the said 
proceedings. a decree for ejectment was 
passed against him. Reliance was placed 


before the learned Judges on, the case 


of Sukhdeodas Ram Prosad v, Jaintilal 
Jamunadas, AIR 1926 Cal 697, a deci- 
sion upon which reliance was also placed 
before us at the instant reference. It 
was held by the Division Bench in the 
case of AIR 1954 Cal 532 (supra) that in 
view of the decision of the Judicial 
Committee in the case of Karanani Indus- 
trial Bank Ltd. v. Satya Niranjan Shaw, 
AIR 1928 PC 227 the said decision re« 
ported in AIR 1926 Cal 697 must be held 
to have been overruled. We will refer 
to this decision later. The case of ‘Sri- 
kaur Mohta v. Nripen Bhattachariee, 61 
Cal WN 547, was also a case under the 
West Bengal Premises Rent Control Act, 
1950. It was held by the’ Division Bench 
that where at the. time of the applica- 
tion for standardisation of rent there was 
a subsisting relationship. of landlord and 
tenant between the parties, the cessation 
of tenancy during the pendency of the 
same 
incompetent or disentitle the ae 
from maintaining or proceeding. with 


`~ coming thereafter. 


. 
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game, It was further held that the 
standardisation of rent was within the 
exclusive jurisdiction and competence of 
the Rent Controller. In the case of 
Ahamuddin v. Banku Behary Dutt. 31 
Cal WN 308 = (AIR 1927 Cal 305) it was 
held by a Division Bench of this Court 
that a decision fixing the standard rent 
attached to the premises and not to the 
persons or parties to that suit and there- 
fore such a decision was a judgment in 
rem and not in personam. 32 Cal WN 
1093 = (AIR 1928 PC 227) is the deci- 
sion of the Privy Council which has al- 
ready been referred to. That was a case 
under the Calcutta Rent Act of 1920. It 
wes held by the Judicial Committee that 
the words “landlord” and “tenant” in 
Section 15 (1) of the Rent Act one must 
include an ex-landlord and an ex-tenant. 
The word “tenant” in Section 11 must in- 
clude a person whose term under the 
contract of tenancy had come to an end. 
The Act therefore, applied in appropriate 


cases to an ex-tenant and it made no’ 


difference whether the tenancy came to 
an end by effluxion of time or act of the 
landlord or ‘act or default of the 
tenant. It was held even under 
strict words of the definition of “tenant” 
given in clause 2 (g), persons by whom 
arrears of rent were payable at the date 
of their applications to the Controller, 
would be “tenants”. It was further held 
that the Controller had power to fix the 
standard rent so as to operate: retros- 
pectively. In the case of Tarabai Jivan- 
Jal v. Kadamchand, AIR 1950 Bom 839, 
a learned single Judge of the Bombay 
High Court held that an order under the 
Defence of India Rules requisitioning a 
flat was essentially of a temporary nature 
and did not create in the government 
any vested interest in the tenancy. It 
also did not operate as a surrender so 
as to terminate the tenancy. 
ther held that a monthly tenant, there- 
fore, from whose occupation the flat was 
requisitioned continued to be a monthly 
tenant as before. Possession of govern- 


“ment of the flat under. requisition under 


the Defence of India Rules, did not 
amount either to an eviction by title 
paramount or as frustration of adven- 
ture. In the case of State of West Ben- 
gal v. Benode Behari Gupta, (1956) 60 
Cal WN 253 it was held that an order 
fixing the standardized rent in respect 
of a premises governed not only the 
tenant who was in occupation at the re- 
levant date but also those who might be 
Such an order at- 
tached to the premises and was a rele- 
want piece of evidence which had to be 
taken into consideration while fixing the 
compensation ‘payable by the State to 
the owner when the premises were re- 
quisitioned. | 


N 


_ Sabitri Devi v. R. M..Kajoria (SB): 


the’ 


It has fur- 
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© 4. Counsel for: the.. respondent, 
however ' contended that after notice for 
ejectment had -been given in this case, 
the contractual tenancy came to an end, 
and the petitioner at best became a sta- 
tutory tenant. It was urged that a statu- 
tory tenant had only a right to hold on 
to the property. But the moment the 
property was requisitioned and a statu- | 
tory tenant was dispossessed by the 

order of the Government the statutory 
tenant had no further right under the 
Act, Reliance was placed on the obser- 
vations of the Supreme Court in the 
case of Calcutta Credit Corporation Ltd. 
v. Happy Homes (P.) Ltd., AIR 1968 SC 
471. Counsel for the respondent further 
contended that in view of the facts and 
circumstances of this case the applicant 
for standardisation of fair rent had lost 
his rights, if any, to any relief after - 
eviction by the order:-of requisition. Re- 
liance was also placed on the Division 
Bench decision in the case of AIR 1926 
Cal 697 which was a case under the Cal- 
cutta Rent Act of 1920 and wherein it 
was held that an application for 
standardization of rent to Rent Control- 
ler, after a decree in suit for ejectment 
had been passed ejecting the tenant, was 
not competent as there was no tenancy 
in existence thereafter. We are of the 
opinion that in view of the decision of 
the Judicial Committee in the case of 
32 Cal WN 1093 = (AIR 1928 PC 227) 
this . decision maui be held to have been 
overruled. On this question we are in 
respectful- agreement with the views of 
the division bench in the case of AIR 
1954 Cal 532 (supra). Furthermore, the 
facts of the instant case are materially 
different from the facts of the case of 
AIR 1926 Cal 697 (supra). Our attention was 
also drawn: to the judgment of Chatter- 
jee, J. in the case of Bhutnath Mukher- 
jee v. Pranesh Chandra Gupta, Civil 
Revn. No. 42 of 1961 (judgment deliver- 
ed on 18-7-1963 (Cal) ), The learned Judge 
was of the opinion that as according to 
the definition of a tenant in ‘the West 
Bengal Premises Tenancy Act, after a 
decree for ejectment the person who had 
applied for fixation of rent was not a 
tenant, the proceeding became infructu- 
ous, 

5. It appears to us that in view 
of the statutory position, it is apparent 
that in this case when the tenant ap- 
plied for- standardisation of rent he. was 
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„undoubtedly entitled to do so, the tenancy 


had not been determined then by any 
notice for ejectment. Furthermore the 
tenant was at that time in occupation of 
the premises. As mentioned herein- 
before the application for standardisation 
of rent was made on the 29th of June, 
1966 and- the possession of the premises 
was taken from the tenant on the 24th 
October, 1967. -Therefore from. the’ afore= 


520 Cal. 
said facts, it is apparent that not only 


was the application, when made. was e. 


proper application, but furthermore the 
tenant has a valid right to ask for de- 
termination of his liability for rent upto 
24th October, 1967. In view of the pro- 
visions of Section 12' the tenant would 


be entitled to any sum of money in such ` 


a manner as the Controller might order 
if the rent is decreased. Equally the 
landlord would be entitled to recover any 
sum of money pursuant to the order of 
the Controller under Section 12 of the 
‘Act if the fair Tent is determined for an 
amount which is in excess of the amount 
egreed. There is nothing in the scheme 
of the Act or in the’ definition of the 
tenant, in our opinion, which defeats an 
epplication, if it was valid, and properly 
made, at the time whén it was made by 
the subsequent notice of ejectment or by 
the subsequent ‘dispossession of the 
tenant. The definition-of a tenant in this 
case excludes any person against whom 


a decree or order for eviction has -been ° 


passed-by a court of competent jurisdic- 
tion, in this case as yet no decree has 
been passed by any Court of competent 
jurisdiction. Therefore; the fact that 
‘the definition provided in the 1950 Act 
or in 1920 Act is not material on this 
aspect of the matter. The alteration of 
the definition in the facts of this case 
does not -affect the position. Further- 
more. the definition of the tenant, if it 
be relevant, would be relevant only for 
the determination of the rights of the 
parties at the time of: the institution of 
. the proceeding. a proceeding validly in- 
stituted must be determined, in accord- 
ance with law, unless: there is an indi- 
cation either express or implied in the 
Act that such proceeding becomes in- 
tffructuous by subsequent events. We 


have not been able to find any such indi- ` 


cation either express or implied in the 
‘West Bengal Premises. Tenancy Act, 1956. 
Therefore, we are unable to accept the 
position that after service of a notice of 
ejectment a statutory ' tenant has no 
right to proceed or prosecute an appli- 
cation for standardization of fair rent. 
We are also unable to accept the posi- 
tion that if an application for standardi- 
vation for fair rent had been properly 
made by a competent person subsequent 
dispossession of the premises by one of 
the parties. in any way effects the con- 
tinuance of the said proceeding. We are 
mot concerned in this;application with. 
the questions as what ‘would be the ef- 
fect of the determination of the fair rent 
on the future rights of the parties or 
whether a determination of fair rent is a 
judgment in rem or a judgment in per-. 
sonam nor are we concerned with the 


«question whence an order for requisi-- 


tion puts an end to the tenancy or not, 
‘We, therefore.. express’ no: opinion - on 
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these questions. For purpose of this appli- 
cation we hold that the application for the 
standardization of rent in the instant 
case was validly made at the time when 
the said application had been made and 
the same application did not become not 
maintainable or was liable to be dismis— 
sed in limine, in view of the subsequent. 
requisition of the premises by the gov- 
ernment. The Controller, will have 
jurisdiction therefore to determine the 
fair rent and order. the recovery of any 
increase or decrease of the rent as the 
case may be, in the manner indicated 
under Section 12 of the Act. 

In the aforesaid view of the 
matter it must be held that the decisions 
of the Rent Controller in Case No. .435B 
of 1966 dated 19th January. 1968 and the 
judgment of the Court of Small Causes 
in Rent Appeal 15 of 1968, in so far as 
those held that the application in ‘the 


instant case by the tenant for fixation of . 


rent was not maintainable any lenger 
were incorrect. We accordingly set aside 
the said order passed by the Rent Con- 
troller dated 19th of January. 1968 in 
case No, 435B of 1968 as well as the 
order 
Rent Appeal No. 15 of 1968 passed by the 
4th Bench of the Court of Small Causes, 


.Caleutta and direct the Rent Controller 


to hear and determine the said applica- 
tion of the tenant in case of 435B of 1966 
in accordance with law. -The rule is 
made absolute to the extent ‘indicated 
above. In the facts and circumstances of 
this case, we make no order as to costs 
of this application. 


. ARUN K. MUKHERJEA, J.:— 7.. 


I agree. . . 
M. M. DUTT, J. :— ` I agree. 
Rule mak absolute. 
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stranger — However, . since vesting of 
ratyati interest in State by virtue of 
West Bengal Estate Acquisition Act (1 of 
1954) a cosharer ceases to be cosharer 
and is not entitled to pre-empt. under 
Section 26-F. 


Brief Note: (A) When a statute pres- 
cribes that occupancy rights could be 
acquired only in a certain manner laid 
down in the statute, such rights cannot 
be created in any manner not contem- 
plated by the statute. When a landlord 
by a contract of lease confers occupancy 
rights on his tenant. he is bound by it 
and the tenant can exercise the same but 
that does not imply that the tenant be- 
comes an occupancy raiyat so that he 
can exercise the right of pre-emption 
under Section 26-F. A purchaser who 
purchases a-share from a cosharer will 
not be bound by the contract of lease, 
even though occupancy rights including 
the right of pre-emption were granted 
under the terms of the contract by the 
landlord. AIR 1937 Cal 27, Explained. 

(Para 8) 

However since Chapter VI of the 
West Bengal Estates Acquisition Act 1953 
(1) of 1954) came into force all raiyati 
interests in land vested in the State and 
cosharer raiyats of a holding ceased to be 
a cosharer under Section 6 (1) of 1954 Act 
and has lost right of pre-emption under- 
Section 26-F. (Para 14) 


Index Note: (B) Evidence Act (1872), 
Section 115 —- Bengal Tenancy Act (8 of 
1885), S. 26-C — Lafidlord serving notice 
under S. 26-C on cosharer about sale of 
holding to stranger — Notice describing 
cosharer as occupancy tenant — Kobala 
under which stranger purchased holding 
describing it as occupancy holding — Co- 
sharer seeking pre-emption of land sold 
in his capacity as occupancy tenant — 
Purchaser, held, was estopped from chal- 
lenging capacity of pre-émptor as oc- 
cupancy tenant. ‘AIR 1944 Cal 253 and 
AIR 1948 Cal 144, Rel. on; (1954) 58 Cal 
WN 612, Distinguished. (Para 13) 
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AIR 1926 PC-79 = (1927) 31 Cal 
WN 74, Bindeshwari Prasad Singh 
v. Kesho Prasad Singh 


_ S. C. Mitter., for Petitioner; A. D. 


Mukherjee and Hrishikesh Chatterjee. for 
oe Parties, - 


. DUTT, J.:— This Revisiom 
re is pa of the group of Revision 
Cases numbered as Full Bench Reference 
No. 1 of 1968 referred to the Full Beneh 
by Laik and S. K. Mukherjea. JJ. under 
Chapter VII, Rules 1, 2 and 4 of the Ap- 
pellate Side Rules. The point which 
induced the learned Judges of the Divi- 
sion Bench to refer these cases to the 
Full Bench is, whether the right of pre- 
emption under Section 26-F of the Ben- 
gal Tenancy Act survived the West Ben- 
gal Estates Acquisition Act, 1953 (West 
Bengal Act 1 of 1954) after Chapter VI 
thereof came into force. That point has 
been decided by us in our judgment de- 
livered to-day in some other Revision 
Cases included in the Full Bench Refer- 
ence No. 1 of 1968. The present Revi- 
sion Case with which we are concerned, 
involves some other points and as such 
it is being disposed of separately. g 

This Rule has been obtained 
by the petitioner whose application for 
pre-emption under Section 26-F was dis- 
missed by the Munsif. First Court, Aram- 
bagh ‘by his order dated June 24, 1960. 
On appeal by the petitioner. the learned 
Subordinate Judge, Additional Court, 
Hooghly, affirmed the order of the learn- 
ed Munsif and dismissed the appeal. 

3. One Satish Chandra Singha set- 
tled certain land of which the. disputed 
land forms part, by a Patta dated April 
13. 1954 in favour of one Ajit Kumar 
Mondal in occupancy right. Ajit Kumar 
Mondal sold half share in the land to the 
petitioner on July 18, 1958.' The peti- 
tioner. therefore. became a co-sharer of 
Ajit in respect of the holding. On May 
10, 1959 Ajit sold the remaining half 
share to. the opposite parties who are 
strangers, The petitioner made an .ap- 
plication for pre-emption under S, 26-F 
jn respect of the said half share of the 
holding transferred by Ajit in favour of 
the opposite parties. The application was- 
opposed by the opposite parties who con- 
tended inter alia that neither the peti- 
tioner nor the said Ajit Kumar Mondal 
had any right of occupancy in the hold- 
ing concerned and as such tie applica- 
tion for pre-emption under S. 26-F was 
not maintainable. 

4, Both the courts alow have 
taken the view that the right of pre- 
emption under Section 26-F is not avail- 
able-in respect of an occupancy holding 
created by a grant from the landlord. 

5. In this case, there is no dis- 
pute that the predecessor-in-interest of 
the petitioner and the. opposite parties, 
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namely, the said Ajit Kumar Mondal 
was not a settled raiyat of the village 
in which the holding is situate. By 
he Patta dated April 13. 1954 occupancy 
right was conferred by the landlord 
Satish Chandra Singha in favour of Ajit. 
The question necessarily arises whether 
right of occupancy can be created by a 
‘grant and whether the holder of such a 
_ Tight is entitled to avail of the statutory 
right of pre-emption ‘tinder Section 26-F. 
In Bindeshwari Prasad Singh v. Kesho 
Prasad Singh. 31 Cal WN 74 = (AIR 
1926 PC 79). it has been observed by the 
Privy Council that “a right of occup- 
ancy under the Bengal Tenancy Act, 1885, 
appears to be a statutory right. and is 
not conferred by a gift from a proprie- 
tor.” This observation suggests that a 
‘right of occupancy cannot be conferred 
by a grant from the landlord. The-right 
thas torbe acquired in accordance with 
the provisions of the Bengal Tenancy Act. 
6. ‘ Mr. Mitter,;- however, strongly 
. relied on a decision ‘of R. C, Mitter, J. 
in Jogendra Narayan v. Askar Ulla, ILR 
(1937) 1 Cal 455 = (AIR 1937 Cal 27) 
which has been affirmed in the Letters 
Patent Appeal from , that decision by 
Guha and Bartley, JJ. It has been held 
by Mitter, J. that a right similar to oc- 
cupancy right under the Bengal Tenancy 
Act may be conferred by a landlord 
upon his tenant by an` express grant. 
Mitter, J, observed as follows :— 
“Occupancy rights are creatures of 
statutes. or to be mare precise the crea- 
tures of custom adopted by statute, 
which by defining the nature of the evi- 
dence, which a person claiming such 
rights is required to, adduce. have ex- 
tended such rights to a larger class of 
` raiyats. = 
They are creatures of customs or oS sta- 
tute only in the sense that acquisition of 
such rights by raiyats does not depend 
upon the bounty or gift of the landlord, 
but they can be acquired against his 
will. This in my judgment does not imp- 
ly that the landlord cannot by grant con- 
fer on his tenant, rights, exactly similar 
to rights of occupancy. He can in his 
grant define rights which he is granting 
©- to his tenant, by mentioning in detail in 
the different clauses of the Patta the ex- 
act incidents of the rights he is grant- 
ing. If he does so the raiyat or tenant 
would get these rights, and I can con- 
ceive of no principle of law which would 
prevent the raiyat or tenant from suc- 
cessfully asserting those rights given to 
him by his Patta against his landlord, * 
* + s i * * = 
< * = o * * 
+ à s$ * = * = 
~ It may be that in one respect only 
there may be a difficulty namely. about 


the right of pre-emption of the land- 
tord,-by virtue of rule against perpetui- 
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ties, but I do’ not see any difficulty ‘so 
far as the right of occupation of such a 
person is concerned.” 


7. Mitter, J. distinguished the 
aforesaid Privy Council decision by ob- 
serving that the Privy Council did not 
definitely decide the point nor did it de- 
cide it finally. 


8. The Bengal Tenancy Act lays 
down the manner whereby occupancy 
right can be acquired by a raiyat. The 
right of pre-emption as provided: for in 
Section 26-F is one of the rights which 
is available to an occupancy raiyat under _ 
the Bengal Tenancy Act, when a statute 
prescribes that under certain circtiim- 
stances a particular right- can be ac- 
quired by a person, it is difficult to see 
how that right can be created in a man- 
ner not contemplated by the statute. 
When. by a contract of lease a tenancy 
is created, the landlord may confer cer- 
tain rights and impose certain obliga- 
tions on the tenant. Such rights may be 
similar to the rights of an occupancy rai- 
yat under the Bengal Tenancy Act, but it 
cannot be said that an occupancy raiyati- 
holding is created. The landlord who 
confers such rights on the tenant will be 
bound to recognise the same and the 
tenant would be entitled to assert those 
rights against the landlord. This does 
not, however, imply that the tenant be- 
comes an occupancy raiyat so that he 
may exercise the right of pre-emption 


‘under Section 26-F. The right of pre- 


emption under Section 26-F is available 
to an occupancy raiyat against a stranger 
purchaser of a share or portion of the 
occupancy holding from the -co-sharer of 
the occupancy ralyat. Such a purchaser, 
in our opinion, will not be bound by any 
term in the contract of lease whereby 
occupancy rights including the right of 
pre-emption have been granted by the 
landlord. . 

9. In Jogendra Narayan’s case re~ 
ferred to above, ILR (1937) 1 Cal 455 = 
(AIR 1937 Cal 27} under the terms of 
the Patta the tenant was granted the 
right to remain on the land permanent- 
ly and he could be ejected on two grounds 
only. namely, for using the land in a 
manner which would render it unfit. for 
the purpose of the tenancy. or for break- 
ing a condition in the lease which is 
consistent with the provisions of the Ben- 
gal Tenancy Act, It was held that the 
tenants could not be ejected simply by 
the service of a notice to quit as the 
landlord had by the Patta conferred on 


the tenants a right to remain on the 


land permanently .and had contracted 
himself out of the right to terminate the 
tenancy by a six months’ notice to quit. 
As we have already observed that’ the 
landlord would be bound by the terms 


sand conditions of .the lease, the tenants 


i972. ° 

in Jogendra Narayan’s case could not be 
ejected excepting on either of the two 
grounds as provided in the Patta. This 
right of the tenants in that case may be 
similar to the right of an occupancy rai- 
yat under the Bengal Tenancy Act, but 
simply because the tenants were confer- 
red with that right and other rights simi- 
_ ler to occupancy rights under the Ben- 
- gal Tenancy Act, the tenants, in our opi- 
nion, did not acquire the status of an oc- 
eupancy raiyat under the Bengal Tenancy 
Act. Nowhere in the decision in Jogen- 


dra Narayan’s case it has been laid down ` 


that the person’ who is conferred with 
rights similar to occupancy rights, ac- 
quired the status of an occupancy rai- 
yat under the Bengal Tenancy Act, All 
that has been laid down in that decision 
is that a right similar to occupancy right 
under the. Benga] Tenancy Act may be 
conferred by a landlord upon his tenant 
by express grant and that the tenant 
shall be entitled to assert such a right 
against the landlord like any other con- 
tractual right. The decision in Jogendra 
Nérayan’s case does not militate against 
the view taken bv us. 


10. Mr. Mitter, however, submit- 
ted that the opposite parties were eston~ 
ped from challenging the status of .the 
petitioner as an occupancy raivat. The 
question of estoppel arises in this way. 
In the notice under Section 26-C which 
has been served upon the petitioner re- 
Tating to the transfer made in favour of 
the opposite parties. the petitioner 
been described as an occupancy ralyat 
and the holding has been described as an 
occupancy holding. In the Kobala bv 
which the opposite parties purchased the 
half share of the holding the holding 
has been described as an occupancy hold- 
ing. After the said notice was served. 
the petitioner made an application for 
pre-emption by making the requisite de- 
posit. Mr. Mitter contended that in view 
of the fact that the petitioner was des- 
eribed in the notice under Section 26-C 
as an occupancy raiyat, the opposite par- 
ties were estopped from challenging the 
nature of the tenancy or the status of 
the petitioner. In support of his conten- 
tion Mr. Mitter relied on a number of 
Bench decisions of this Court of which 
reference may be made to Malati Bala 
Deb Gupta v. Narendra Chandra Bhat- 
tacharjiee, AIR 1944 Cal 253 and Nural 
Hossain Mallik v, Mihilal Sheikh, AIR 
1948 Cal 144.. In Malati Bala’s case B.K. 
Mukheriea. J. (as his Lordship then was) 
has held that- when a purchaser purchas- 
ed a property which is specifically des- 
ecribed as an occupancy holding and gives 
notice to the co-sharer tenants under 
Section 26-C and on the faith of the re- 
presentation contained in the notice that 


` „the property purchased is an occupancy 


holding. the co-sharer tenants. apply for 
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has . 
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-pre-emption under Section 26-F and de- 


posit-money which is required to be de- 


. posited under that section, a plea of es- 


toppel may he legitimately taken by the 
pre-emptor against the purchaser and un- 
‘less it is shown that- the applicant for 
pre-emption had previous knowledge as 
to the real character of the tenancy, the 
purchaser would be precluded from al- 
leging ‘or proving that the tenancy was 
of a nature different from what it was 
represented to be. The same view has 
been expressed by Chakravartti. J. (as 
his Lordship then was) in the aforesaid 
Bench decision in Nural Hossain’s case. 
In an earlier Bench decision in Surendra 
Narayan v. Notan Behari, 53 Cal LJ 414 
=. (AIR 1931 Cal 483) the principle of 
estoppel was applied in such a case. In 
a subsequent Bench decision in Sankara- 
charja Mullick v. Sk. Sademani. AIR 
1945 Ca] 474, Mukherjea, J. reiterated 
the same principles as laid down in 
Malati Bala’s case. 

11. In a later Bench decision in 
Shiromani Prasad Bhakat v. Raghu- 
nandan Prasad Shaw, (1954) 58 Cal‘ WN 
612. G. N. Das. J. has agreed with the 
decisions in Malati Bala’s case and 
Sankaracharia’s case referred to -above, 
that the plea of estoppel may be avail- 
able to a pre-emptor against the purcha- 
ser. Das. J. has, however. held that in 
order to found an estoppel against a 
purchaser it must be proved that a re~ 
presentation was made by the purchaser ` 
sought to be estopped and that the pre- 
emptor seeking to raise the plea acted on 
the faith of the representation and did 
so to his prejudice. Das. J., has taken 
the view that neither Section 26-C nor 
Rule 25 of the Rules framed under the 
Bengal Tenancy Act reauire that it is the 
transferee who has to file the notice and 
that the’ cases on the point do not lay 
down the proposition that a plea of estop- 
pel arises if the pre-emptor makes a de- 
posit on receipt of a notice under Sec- 
tion 26-C merely reciting that the pro- 
perty transferred is an. occupancy hold- 
ing. According to Das J. the decision in 
Malati Bala’s case and Sankarcharja’s 
case proceeded on the assumption that it 
was the purchaser who gave the notice. 
It therefore, follows from the decision 
in Shiromani Prasad’s case that before 


` 


. the purchaser is held to be estopped from 


challenging the nature of the tenancy, 
the pre-emptor .must prove that the 
notice under Section 26-C describing the 
holditig as an occupancy holding, was 
served by the purchaser and that the 
pre-emptor acted to his detriment on the 
representation made in the notice. 


12. Relying on the decision in 
Shiromani Prasad’s case, (1954) -58 Cal 
WN 612 the courts below negatived the 
plea -of estoppel raised by the petitioner. 
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13. The decision in Shiromani 
Prasad’s case (1954) 58 Cal WN 612 rests 
mainly on the ground that under S. 26-C 
and R. 25 of the Rules framed under the 
Bengal Tenancy Act,, there: is no indica- 
-tion as to who will serve the notice upon 
the co-sharer tenants, It is true that 
there is-no specific indication, but at the 
same time it cañnot be lost sight of that 
the purchaser is vitally interested in get- 
ting the document of transfer registered 
and he will take all steps in that regard. 
It can, therefore, be neasonably presumed 
that the notice under Section 26-C ‘is 
served at the instance of the purchaser. 
We respectfully agree with the view ex- 
'pressed in the decisions in- Malati Bala’s 
case and Sankaracharja’s case referred’ to 
above and -also the ‘decision expressing 
similar view. In the instant case, the 
notice under Section 26-C which was 
. [served upon the Petitioner contains a 
statement that the holding is an occup- 
` janey holding. No explanation has been 
given by the opposite parties why such 
a statement has been! made and there is 
no evidence that e petitioner was 
aware of the true nature of the tenancy. 
The petitioner relying ` upon the state- 
ment in the notice, made the application 
and made the requisite . deposit under 
Section 26-F, ` In -our. view, therefore, 
the opposite: parfies are estopped from 
challenging the nature of the tenancy of 
the petitioner.. g ei 


14. “Although the petitioner suc- 
ceeds on this point, the petitioner can- 
not ultimately succeed in the Rule in 
view of our decision'in the Full Bench 
Reference’ No. 1 of 1968 to the effect that 
on the date of vesting of raiyati inte- 
rests in the State under the West Bengal 
Estates Acquisition “Act. the co-sharer 
raiyats of a holding; ceased to be co- 
sharers in respect of the land of the 
holding which each of the raiyats was 
entitled to retain under sub-sec. (1) of 
Section 6. The petitioner was:'no doubt 
a co-sharer raiyat before vesting, but 

jatter vesting he ceased to be a co-sharer 
and he was not entitled to make an ap- 
plication for pre-emption under S. 26-F. 


15. For the reasons aforesaid, the 
Rule is discharged, but there will be no 
order for costs in this Rule. 


ARUN K, MUKHERIEA, J. :— 
I agree. 


SABYASACHI MUKHARSI, J.:— 47. 
I agree. : 


‘Rule discharged. 
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conditions which obtained at ‘the time of 
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and, in particular, for ascertaining the 
extent and urgency of the evil which is 
sought to be remedied by a particular 
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sub-section (2) of S, 17. The second op- 
portunity is however not given to a ten- 


‘ant against whom an ejectment decree is 


passed or is going to be. passed on any 
other grounds mentioned in Section 13. 
The basis for the landlord’s complaint is 
removed by providing for payment of his — 
dues ‘before any relief is given to the 
tenant. The protection to the tenant is 
counterbalanced by an equal protection” 
for the landlord. In such circumstances 
this extra protection given to. the tenant . 
by the amended proviso to sub-sec, (4) 
cannot be regarded as an unreasonable 
restriction on the landlord’s right to hold 
and enjoy the property. The provisions 
in Act IV of 1968 or Act XXX of 1969 
which have amended the proviso to sub- 
section (4) are not unreasonabe and con- 
sequently not unconstitutional. AIR 1968 
SC°303 & AIR 1968 SC 457, Distinguish- 
ed. (Para 16} 
If the provision of giving a double 


_ opportunity to defaulting tenant is not 


by itself unreasonable it should not be- . 
come unreasonable- merely ‘because ‘re- 
trospective effect has been’ given to the 
legislative provision introducing this 
double opportunity by Section 5 of Aet 


EP/IP/F134/72/DHZ 





ALR- 


1972 


XXX of 1969. There is no bar against 
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. ARUN KUMAR MUKHERJEA, J. :— . 


These appeals make a group of altogether 
six appeals involving more or less the 
same questions. They were referred to 
a Special Division Bench under Rule 1, 
Sub-rule (ii) of Chapter II of the Appel- 
late Side Rules by a Bench consisting of 
the late Chief Justice D, N. Sinha and 


myself on 19th June 1968. The reference . 


was made on the ground that they raise 
one or two common questions of law 
which are of great public importance. 
The Hon’ble the Chief Justice thereafter 
constituted the present Special Bench to 
dispose of these appeals. Since we have 
to dispose of the entire appeals we shall 
have to deal with them separately resolv- 
. ing the questions of law as they arise. 
- This is what we propose to do as here- 
under.— 
Appeal No. 550 of 1962 


2. The original defendant Satish 
Chandra Mukherjee was a tenant under 
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Nos, 136 and 138 of. 


October 1958 on 1 December 1958. 


[Prs,,1-3]. Cal. 525 


the plaintiffs in respect of a shop room 
on the ground floor of premises No. 8-A, 
Lal Bazar Street, Caloutta at a monthly 
rental of Rs. 30.94 np. payable according 
to the English Calendar Month. The. 
entire- premises at 8A, Lal Bazar Street, 
Calcutta was transferred to the plaintiffs ` 
by Srimati Sushila Devi Rampuria and 
Shri Joychand Lal Rampuria who were 
the liquidators of Rampuria Properties 
Ltd.. by a registered deed of conveyance 
dated 13 July 1958. Prior to this trans- 
fer, the tenant, namely. Satish Chandra 
Mukherjee had defaulted in payment of 
rents since September 1957. He, how- 
ever, deposited the rents for September 
1957 to April 1958 on 29 May 1958. After 
the transfer, the plaintiffs as the new 
landlord served through their lawyers a 
notice of ejectment dated 13 September 


1958 on the said tenant-defendant. By - 


the said notice the plaintiffs determined 


‘the defendant’s tenancy and called upon 


him to quit and vacate the aforesaid shop- 
room No. 5 on the expiry of the last day 
of October 1958. The defendant having 
failed -or neglected to do so the plaintiffs 
filed a suit against the said defendant- 
tant for eviction. In the plaint it is 

a that the defendant would not be 
acd to any protection from eviction 
under the provisions. of the West Bengal 


- Premises Tenancy Act of 1956 (hereinafter ` 


referred to as the said Act) by reason of 
the fact that the tenant had defaulted in 
the payment of rent to his previous land- 
lords as well as to the plaintiffs who were 
the successors~in-interest of those land- 
lords “since September 1957 and also for ` 
four months within a period of 12 
months’. Before the suit had been filed 
on 2 January 1958 the tenant had de- 
posited rents for August, September ae 

e 
defendant contested the suit and filed a 
written statement. Sometime later the 
original defendant having died, his heirs, 


namely, Sanjib Mukherjee. Ranjit 
Mukherjee, Manindra Nath Mukherjee, 
Samita Mukherjee and Mrs. Satish 


Chandra Mukherjee were substituted as 
defendants in lieu and place of the origi- 
nal defendant. I shall hereinafter refer 
to- the substituted defendants merely as 
defendants. Defendants Manindra Nath 
Mukherjee and Samita Mukherjee filed 
a written statement on 12 November 1966 
and an additional wien statement on 
24 March 1961, 


3. Certain issues and additional 


issues were framed for determination at 


the time of trial upon the pleadings of 
the parties. They are as follows: 


(1) Is there any relationship of land- 
lord and tenant between the parties in 
respect of the suit premises, ie. the shop 
room. No, 5 on the.ground floor of pre- 
mises No. 8A, Lal Bazar Street, Calcutta? 
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(2) Is the defendant a defaulter in 
the payment of rent for four months 
during the period of 12 months before 
the institution of the suit? : 

(3) Was the notice of .ejectment sery- 
ed on the defendant? If so. is the notice 
legal, valid and sufficient? 

(4) To what relief, if any, are the 
plaintiffs entitled? , ` 


ADDITIONAL ISSUES 


(1) Are the defaults in the payment 
of rent committed by late Satish Chandra 
Mukherjee, the predecessor-in-interest -of 
the substituted defendants and/or the sub- 
stituted defendants prior to 13 July 1958, 
the date of purchase of the suit premises 
_by the plaintiff to be tacked to the de- 

faults committed by the said late Satish 
Chandra Mukherjee and/or the substitut- 
ed defendants from 13 July 1958 on- 
wards? 

(2) Can the plaintiffs take advantage 
of the defaults in the payment of rent 
committed by Satish Chandra Mukherjee 
and/or the substituted defendants when 
the plaintiffs’ predecessor-in-interest were 
the landlord and/or the owners of the 
suit premises? 

4. . After evidence had been adduc- 
ed on behalf of both: sides the learned 
trial Judge came to the following deci- 
' sions:— 

(1) There was a relationship of land- 
lord and tenant between the parties, 

(2) (a) It is not a fact that there had 
been non-payment of rent for all months 
since September 1957 'to date of judg- 
ment, 

(b) Defendants were defaulters in 
payment of rent for the months of 
August, September and October- 1958 be- 


cause of paying them after the due date. 


(c) Further the defendants having de- 
posited the rents from September 1957 
to April 1958 on 29 May were defaulters 
in the payment of rent within the mean- 
ing of the Act for the months of Septem- 
ber 1957 to March 1958 and as such the 
defendants were not entitled to claim any 
protection from eviction under the Act. 

(3) The plaintiffs as transferee-land- 
lords could take advantage of the defaults 
‘made by the tenant before the transfer 
of the property. .In short, the defend- 
ants were not entitled to protection from 
eviction under the Act for having made 
‘defaults in the payment of rent for four 
months within a period of 12 months 
from the commencement of the Act to the 
date of the suit.’ 

(4) The ejectment Geile had been 
properly served and was proper and valid. 

5. On these findings the learned 
trial Judge decreed the suit against the 
defendants and ordered that the plain- 
tiffs would get khas possession of the suit 
premises by removing the defendants 
therefrom. 


A.L R- 


6. The deféndants came on appeal. 
to this Court. After the appeal had been 
filed in 1962 the said Act of 1956 was 
amended. On 26th August 1967, West 
Bengal Ordinance VI of 1967 was pro~ 
mulgated. The hearing of the appeals 
commenced four days later, Le. to say 
on 30 August 1967. 
of the appeal the appellant-tenants made 
an application on 13 September 1967 pray- 
ing for orders extending the time for 
deposit of the amount of rents in arrear 
together with interests and also for’ fixa~ 
tion of the number of instalments by 
which the payments were to be made. 
The appellants contended that they were 
entitled to make this application by rea- 
son of Section 2 of the West Bengal 
Ordinance No. VI of 1967 by which a@ 
new sub-section (2-A) had been inserted 


after the original sub-section (2) of S.. 17 


of the said: Act. The Division Bench 
which was hearing the appeal dismissed 
the application by an order passed on 7 
May 1968. This decision was based main- 
ly on the ground that an application for 
extension of time under Section (2-A) of 
Section 17 could not be made without 
complying with the provisions of sub- 
section (2-B) which required that an ap- 
plication for extension of time was to 
be made before the expiry of the time 
specified in sub-section (1) or sub-s. (2) 
of S; 17 and since this time had expired 
long before the application was made. the 
protection given under sub-section (2-A) 
was not available. to the appellants. A 
copy ofthe order of the Division ‘Bench 
is to be found at page 16 of the Second 
Part of the Special Paper Book prepared 
for the Special Bench. After dismissing 
the application the Division Bench again: 
proceeded to hear the appeal. As I have 
stated already the Division Bench after 


hearing the appeal on 19 February 1968: 


referred it to a Special Division Bench. 
Te It will be remembered in this 


connection that Section 17 had been ex- 


tensively amended at first by West Bengal 
Ordinance VI of 1967 and then on the 
expiry of the Ordinance by Act IV of 1968 
the provisions of which in turn were re- 
enacted by Act XXX of 1969. 


8. . The principal question of law 


‘that induced the Division Bench on 19 


February 1968 to make a reference of the 
case to-a Special Bench was the question 
as to whether the amendment of the 
proviso to sub-section (4) of S. 17 of the 
Act of 1956 introduced by the West 
Bengal Premises Tenancy (Amendment} 
Ordinance, 1967 and later re-enacted in 
Act IV of 1968 and Act XXX of 1969 were 
ultra vires the provisions of the Constitu- 
tion of India and. in particular, Art. 19 
(1) (Ð of the Constitution of India, 


9. When the appeal came up for 
hearing before -the Special Bench Mr. 


During the hearing © 


$ 


w- j 


~ sub-section (2) of S. 17, 
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Chandra appearing for the respondents- 
landlords challenged the vires of the new 
proviso to sub-section (4) of S. 17 of the 
said Act. 
poses and particularly in the matter of 
amendment of sub-section (4) of. S. 17, 
Act XXX of 1969 is a re-enactment of 
Act IV of 1968 it would be enough for 


us to confine our attention to Act XXX of. 


1969. In order to appreciate the chal- 


lenge of the respondents to the vires of 


the Act of 1969 it is necessary to know 
the context in which the challenge arises. 
I am, therefore, indicating below this 
context, 


- 10. It will be remembered that 
Section 17 of the Act of 1956 gives an 
opportunity to defaulting tenants to avoid 
eviction by paying up all arrears of rent 
and by making payments of current 
rents during the pendency of the suit. 
Sub-sections (1) and (2) of S. 17 contain 
these provisions. Sub-section (3) of the 
same section provides that if a tenant 
fails to’ pay up the arrears or to deposit 
current rents in terms of sub-section (1) 
or sub-section (2) within the time speci- 
fied therein, the Court shall have the de- 
fence against delivery of possession struck 
down and shall proceed with-the hearing 
of the suit. In other words all the pro- 
tection given to the tenant ‘under Sec- 
tion 13 of the Act of 1956 would be with- 
drawn if the defaulting tenant does not 
pay rents, arrear and current, in the 
manner laid down in sub-section (1) or 
Sub-section (4) 
es it originally stood, provided, however, 
that if a defaulting tenant makes those 
payments required by sub-section (1) or 
sub-section (2), no decree or order for 
delivery of possession will be made 
against the defaulting tenant. This was 
in the nature of a last. minute reprieve 
for the tenant. But even this reprieve 
was denied to the tenant under certain 
circumstances, The circumstances were 
mentioned in the proviso .to sub-sec: (4). 
The original proviso ran in the following 
manner:— 

_ “Provided that a tenant shall not be 
entitled to any relief under this sub-sec- 
tion if he has made default in payment 
of rent for: four months within a period 
of 12 months”, 


The net effect of the amended proviso 


seems to be this that even a ten- 
ant | who would under ‘the original 
proviso have been deprived of the 


benefit of sub-section (4) if he had com- 
mitted defaults in respect of four months 
within a period of 12 months would again 
be entitled to protection from eviction 
if it appears that he has done this only 
once, In other words, it is only a tenant 
who has obtained once before the relief 
provided for in sub-section (4) and then 
again commits default for four months 


Since. for all practical pur-. 
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within a period of 12 months who would 
be disentitled to- this relief. 

1i. Taking advantage of this 
amended proviso the appellants in the 
instant appeal sought the protection of 


sub-section (4) of S. 17. On the facts of 


this case. since the appellants have not. 

admittedly obtained the relief envisaged 
in sub-section (4) of S. 17 once before 

in another suit, they would in the view 

that we take of this amended proviso be. 

automatically entitled to succeed in this 

appeal. It will be remembered that the 

original decree of eviction was passed: 
against the appellants by virtue of the 
proviso to sub-section (4) as is stood be- 

fore the amendment. Now however, the 

amended proviso would prevent the pas- 
sing of any decree or any order for deli- 

very of possession against them. It is 

this aspect of the amendment introduced , 
by Act XXX of 1969 which the respond- 

ents challenge as ultra vires the provisions- 

ae 19 (1) (f) of the Constitution of 
India. - 


12. The argument advanced by 
the respondents was mainly as follows.. 
The right of the landlord to evict a ten- 
ant and to recover possession of his pro- 
perty is a fundamental right within the 
meaning of Art. 19 (1) ($) of the Constitu- 
tion. Therefore. this is a fundamental 
right which cannot be abrogated, curtail- 
ed or restricted unreasonably. Tenants 
have been given all kinds of protectiom 
in the Act of 1956. The amendment Acts 
of 1968 and 1969 have considerably ex- 
panded the protection that had been ori- 
ginally given to the tenants by the Act 
of 1956. Even so of all the measures of 
protection given by the latest amend- 
ments the protection that is now given to 
the tenant by the amended proviso to- 
sub-section (4) is so wide and of such a 
sweeping nature that from the point of 
view of the landlord it has become ex- 
tremely unreasonable, A suit against & 


tenant is usually concluded after quite a 


number of years. It is not at all unusual 
for 10 or 12 years to elapse before even 
a: successful landlord can throw out his - 
tenant and recover possession of his pre— 
mises. That has been the position ever 
without the new amendment introduced 
by Act XXX of 1969. On top of this, 
now, as a result of the amendment ye 
the proviso to sub-setiocn (4) of S. 17 
even a defaulting tenant who would not 
ordinarily get the protection of sub-sec- 
tion (4) .of S: 17 would be entitled to- 
claim the same protection if he can show 
that he has not on an earlier occasion. 
invoked sub-section (4) ‘and obtained re- 
lief under that sub-section. This protec- 
tion, it was argued. is far beyond reason- 
able limits: it would only encourage the 
defaulting tenants to act or make defaults 
in the assurance that the landlord is 
bound to fail in his attempt to evict the 
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tenant in the first suit. The contention 
of the respondents has been formulated in 
paragraph 4 of the petition in the follow- 
ing words:— 


“The impugned provisions of Ss, 2 
and 5 of the Amending Act 1969 are. also 
ultra vires the provisions of Art. 19 (1) 
(f) of the Constitution. The restrictions 
-ereated and/or imposed on a landlord by 
the said sections in: enjoyment of his 
right granted under Art..19 (1) (f) are 
arbitrary or of an excessive nature be- 
yond what is required in the interest of 
general public and/or. are not in the in- 
terest of general public, and. amount to 
unreasonable restrictions of the land- 
lord’s rights guaranteed under Art. 19 
(1) ( of the Constitution”. i 
Tt was argued that the provision that the 
landlord can succeed against a defaulting 
. tenant only after filing two suits cor- 
stitutes an unreasonable restriction on 
the landlord’s right to enjoy his property 
rights. It was urged that these provi- 
sions “completely ignore the hardship of 
Jandlord of poor financial position” and 
"do not even attempt to strike a pro- 
‘per balance between ‘the freedom guar- 
ranteed in Art. 19 (1) {Ð of the Constitu- 
tion ‘and reasonable restriction in the in- 
terest of general public”. i 


13. Mr. Chandra arguing in sup- 
port of the appellants-tenants sought to 
make out the following points:— 


(1) It is impossible to deny that the 
amendment to the proviso has added a 
very substantial measure of protection to 
the tenants which is far’ in advance of 


-the protection that had been so far. avail-. 


able under sub-section (4). The amend- 
‘ment makes it impossible fora landlord 
to get rid of defaulting tenants without 
succeeding in 2 suits: This itself is an 
unreasonable restriction on the landlord’s 
tight to hold and enjoy their right to 
wroperty. 


(2) Even if the Seompettive operation 
of the amendment can be justified, the 
Per character given to the am- 

dment makes the amending proviso 
eee unreasonable, - : 7 


14. We shall deal with these points 
_ one by one. 


15. We have:t no dnu in our mind 
that the protection that has now been 
given to the tenant is- very substantial. 
_ The reasonableness of such 
should. however. be judged with refer- 
ence to the social philosophy of the time. 
It may not be out of place in this con- 
text to refer to the Statement of Objects 
and Reasons with which Act IV of 1968 
was introduced in the legislature. It will 
. be remembered that the amendment was 
introduced by Act IV of 1968 and continu- 
ed under Act XXX of 1969. There are 


provisions ` 


. ALR 
various Supreme Court Authorities which, 


-justify a reference to the Objects and 


Reasons for the limited purpose of find- 
ing out thé conditions which obtained at 
the time of the introduction of the statu> 
tes and which led to the introduction of 
the legislation and. in particular, for as- 
certaining the extent and urgency of the 
evil which is sought to be remedied by 
a particular statute. The Statement of 
Reasons for the enactment of Act IV of 
1968 contains the following passages— 

“Under Section 17 of the West Bengal 
Premises . Tenancy Act, 1956 as it stood > 
before the amendment by the West’ 
Bengal Premises Tenancy (Amendment) 
Ordinance, 1967 (West Bengal Ordinance 
No. VI of 1967) a tenant who has default- ’ 
ed in payment of rent for four months 
within a period of 12 months was debar- 
red from avoiding ejectment by making a 
deposit or payment ag required by sub- 
section (1) or sub-section (2) of S., 17, 
The Court had no powers, even in cases 
of real’ hardship, of extending the time 
for making the deposit since the provi- 
sions of the Act were causing severe hard- 
ship to the tenants in some cases. it was 
considered necessary by 
of West Bengal to give the tenants:some 
relief by amendment of the Act. Ac- 
cordingly, the West Bengal Premises (Am- 
endment) Ordinance, 1967. was promul~ 
gated by the Governor of West Bengal. 
The main provisions of the Ordinance 
were as follows:— 

(a) * * * * * 

* * kd * * 

(c) the tenant had the opportunity for 
once only to avoid ejectment on the 
ground of default in payment of rent, 
jrrespective of the period of default bv 
making deposit or payment of all arrear 
dues. On any subsequent occasion, how~ 
ever, default in payment of rent for four 
months within a period of twelve months 
debarred him from getting any relief. 

The West Bengal Premises Tenancy 
(Amendment) Second Ordinance was pro- 
mulgated by the Governor of West Bengal 
to continue with certain modifications the 
provisions of the First Ordinance. 

The proposed measure seeks to re- 
place the Ordinance No. II of 1968”. 


- 16. It is perfectly clear that the © 
legislature thought that a tenant should 

be given more than one opportunity for 
avoiding ejectment on the ground of de- 
fault in the payment of rent by making 
deposits or payments-in respect of arrear 
dues as well as by continuing to pay the 
current dues in terms of sub-section (1) 
or sub-section (2) of S. 17 of the Act. If 
the sponsors of the statutes think that 
even a defaulting tenant deserves a se- 
cond. opportunity so long as he is pre- 
pared to pay up all arrear dues prescrib- 
ed by law I do not. see why it would be 


Government. _ 
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unreasonable to give that opportunity to 
the defaulting tenant. It is important to 
remember that the second opportunity 
is not given to a tenant against whom an 
ejectment decree is passed or is going to 
be passed on any other grounds men- 
tioned in Section 13 of the Act. Thus. if 


a landlord requires it for his own use 
there is no reprieve provided for the ten- 


ant. It is only when the landlord’s com- 
plaint is based on the tenant's failure to 
pay the rents that a tenant is given a se- 
-cond opportunity provided, however, that 
he pays up all the arrear dues. There- 
fore, the basis for the landlord’s com- 
plaint is removed by providing for pay- 
ment of his dues before any relief is 
given to the tenant. The protection to 
the tenantis counter-balanced by an equal 
protection for the landlord. We cannot 
in such circumstances persuade ourselves 
to regard this extra protection given to 
the tenant by the amended proviso to 
sub-section (4) as an unreasonable restric- 
tion on the landlord’s right to hold and 
enjoy the property. It would have been 
unreasonable only on the assumption that 
the landlord wanted the house at any 
costs. But this is not the case where a 


landlord seeks to evict the tenant on the. 


ground of default in payment of rent. 
If the defaults are wiped out and the 
current rents are paid, no reasonable 
hardship is caused to the landlord. In 
your opinion.. the whole matter would ap- 
Jpear in a different light if we remember 
jthat tenants do not always default in 
{payment of rent out of sheer wickedness 
or malice towards the landlord. More 
joften than not tenants default because 
they have not got the means to make the 
payment. In the social conditions that 
jobtain in our country it is hardly just 
and proper ta consider poverty as a sin 
which is beyond redemption. Even if the 
widest latitude is given to the poor and 
indigent tenant it would be hard to des- 
cribe the provision which gives such 
latitude as unreasonable, This must be 
specially so when the latitude is not 
given at the cost of the landlord, The 
very essence of Section 17 is to protect 
defaulting tenants by giving them an op- 
portunity to pay up the arrear dues. 
Under sub-section (4) and the proviso as 
it originally stood’ this protection was 
denied to the tenant who was a habitual 
defaulter to the extent that he would not 
pay his dues for four months in a period 
„of 12 months. Under.the new proviso 
` this severity has been relaxed further in 
favour of the tenant. Even such a de- 
faulting tenant is no longer considered 
beyond the pale of redemption and has 
.jbeen given an extra opportunity. but, in 
providing for this extra opportunity the 
landlord’s interests have not been over- 
Jlooked. Looking at the whole matter 
from this point of view we are not pre- 
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pared to consider the provisions in Act 
IV of 1968 or Act XXX-of 1969 which 
have amended the proviso to.sub-sec, (4). 
as unreasonable and consequently. uncon-!- 
stitutional, 


17, At the time of hearing of this: 
appeal Mr. Chandra referred us to cer- 
tain observations of the Supreme Court’ 
in various decisions. We do not think 
that those observations have any bearing 
on the peculiar features of the instant 
case. The reasonableness of a legislative 
provision has to be judged on the merits 
of each individual case separately. We 
confess we have not found the observa- 
tions placed before us to be very helpful. 


18. We were referred to the deci- 
sion of the Supreme Court in K. L. Gupta 
v. Corporation, Greater Bombay, AIR 1968 
SC 303 where Mitter, J. delivering the 
judgment. of the Supreme Court observes 
as follows:— 


"In all such cases, where Targe powers 


.are given to certain authorities the ex- 


ercise whereof may make serious inroads 
into the rights of property of private in- 
dividuals, we have to see whether thera 
is any guidance to be collected from the 
Act itself, its object and its provisions, in 
the light of the surrounding circums- 
tances which made the legislation necesa 
sary taken in conjunction with well- 
known facts of which the Court mighf 
take judicial notice”. 

These observations, if we may say with 
respect, are absolutely unexceptionable 
and completely binding on us. But the 
present case is not a case where any large 
powers have been given to any autho- 
rity. Therefore. these observations are 
not, in our opinion, helpful at all, 

: 19. We were next referred to the 
case of N. S. Gujral v. Custodian of 
Evacuee Property. AIR 1968 SC 457. In 
that case Section 12 of the Displacéd Per- 
sons (Compensation and Rehabilitation) 
Act, 1958 was challenged and in dealing 
with that question the Supreme Court 
regarded “decree” as a property. Mr. 
Chandra apparently sought to argue that 
in the instant case since a landlord is 
being deprived of a decree which he has 
already secured or is sure to obtain in 
the first Court, the legislative provision 
depriving the landlord of that decree 
amounts to unreasonable deprivation of 
property. In our opinion. it is not'a 
correct analogy. What has actually hap- 
pened here is that the new amendment 
to the proviso to sub-section (4) has made 
it impossible for a landlord to get a: 
decree of eviction dr an order for pos- 
session of his property unless the tenant: 
has been guilty of the default specified‘ 
in the sub-section (4) ‘on two occasions 
and, the tenant has obtained the relief: 
under sub-section (4) on an earlier occas 
sion. The conditions which will enable 
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a landlord to get a decree for eviction 
have been made a little more onerous. 

- Tf Section 13 of the Act of 1956 can be 
accepted as regulatory and reasonable 
and if that section is not regarded as 
taking away -of any property right, we. 
do not see how the amendéd proviso- to 
sub-section (4) can be condemned as un- 
reasonable and as making an-inroad on 
one’s property right, 


20. Now we come to the. second 
contention of Mr, Chandra who argued 
that even if the prospective operation of 

' Section 2 (3) of Act XXX of 1969 which 
amended :the proviso is found justified, it 
is impossible to escape the conclusion that 
the retrospective character given to the 
game amendment by ‘Section 5 of Act 
XXX of 1969 makes it an unreasonable 
restriction on the right to hold property 
We do not think this contention is correct. 
either. 


21. It is well : known that the 


Supreme Court has been very cautious in.. 


„treating tite retroactive operation of legis- 
lation as an element of unreasonable- 
mess while dealing with the question of 
infringement of fundamental rights, - The 


retrospective character of a statute is only. 
one of the elements which have‘ to be. 


taken into consideration in determining 
the reasonableness of the restrictions in- 
troduced by a statute! In this connec- 
tion reference may be made to the follow- 
ing Supreme Court decisions: State of 
West Bengal v. Subodh Gopal, 1954 SCR 
587 = (AIR 1954-SC 92); Express News- 
mapers v. Union of India, 1959 SCR 12 = 
(AIR 1958-SC_ 578); Ramkrishna v. State 
of Bihar, AIR 1963 SC-1667 and Asst. 
Commr, Urban Land Tax. Madras v. B. 


& C. Co.. AIR 1970 SC 169. Though the, 


as an 


‘question of retrospectivity enters : 
dealing 


lelement to be considered while 


“lwith the concept of reasonableness under _ 


Art, 19, we must remember that there is 


no bar against retroactive legislation in . 


< Jour Constitution except in regard to cri- 
Iminal legislation, 
22 ! 
tion (sic-provision) of giving a double op- 
portunity to defaulting tenant is not by 
itself unreasonable it should not become 
jJunreasonable. merely because retrospec- 
Itive effect has been given to the legisla- 
_ {tive provision introducing this double op- 
portunity. We must make it clear that 
we say this because of the special con- 
siderations involved in the case of de- 
faulting tenants.. As we have already in- 
‘dicated. the legislative provision contains 
a kind of poise and counter-poise protect- 
dng the interest of the: tenant as well as 
the reasonable interest of the landlord; 
. it must, therefore. be regarded as reason- 
‘able in its impact on the fundamental 
rights guaranteed 
“coming to this 






' Chandra, therefore, fail. 


In our opinion, if the proposi- . 


by the Constitution. In . 
decision we remember . 


A.I. R. 


the important fact that the landlord in 
„such cases is anxious to get his rents and 
is not anxious to, get batk possession of 
‘the premises. Had it been otherwise: we 
might have come to a different conclu- 
gion. In fact, in the case of Kalyani 
Datta v. Pramila Bala Dassi my learned 
brother Mr, Justice Dutt gave a judg+ 
ment to which I was a party and in 
which he held that sub-section (3-A) of 
S. 18 in so far. as-it has been made’ ap- 
plicable to pending suits and appeals is 
ultra vires the provisions of Art, 19 (1) (£) 
of the Constitution: for having placed un- 


reasonable restrictions on the. rights of ~ 


landlords whose suits or appeals for evic- 
tion on. the ground of reasonable require- 
ment are pending. I refer to this case to 
indicate the essential qualitative distinc- 
tion between a case where a landlord re- 
quires a house for his own use: and a 
case where the landlord wants to-get rid 
of. a tenant because he does not pay 
rents regularly. i i 
Both the contentions of Mr.. - 
In the facts and 
circumstances aforesaid we must hold 
that since in the instant case the tenant 
has admittedly never before: obtained re- 
lief under sub-section (4) he will be en- 
titled to the protection provided by the 
amended proviso of that sub-section, - 
24. It remains. for me to mention 
that there was some argument regarding 
the exact effect of the amended proviso. 
We. have, however, sitting in the same 
Special. Bench delivered a judgment to- 
day in another appeal, namely Jamuna 
Prasad Chowrasia v. Kishorila] Poddar, 
(F. A. No. 565 of 1965 (Cal)) in which 


“we have held that under the amended 


proviso, no decree or order for delivery 
of possession can be made against a ten- 
ant who has not committed a default in . 
payment of rent for four months within 
a period of 12 months after having once 
before obtained relief in an earlier suit 
for a similar default. It is not necessary 
for us. to deal with this aspect of the 
matter in this case again, i 
25. the result since it is 
nobody’s case that the appellant had ob- 
tained any relief under sub-section (4) 
of S. 17 in an earlier suit and since we 
have found the amended. proviso to be 
perfectly constitutional we’ must hold that 
in the facts and circumstances of the 
case the appellant will be entitled to 
the protection given by thé amended 
proviso. In the result, we allow the 
appeal and set aside the decree passed 
by the learned Subordinate Judge. We 
order, however, that the respondent will 
get the: costs of both the suit and. the 
appeal. í i f j 
e Nos. 136, £37 and 138 of 
; 26. All these thrée appeals are. 
directed against decrees of ejectment . 


= 
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given in favour of the lahdlord and 


against the tenants in the corresponding. 


suits, namely, Suit No. 1877 of 1959, 1874 
of 1959 and 1886 of 1959 respectively. of 
the City Civil Court Calcutta. 
ants were found guilty in each case of 
having committed defaults in the pay- 
ment of rent for four months ina period 


of 12 months so that the original proviso ` 


to sub-section (4) of S, 17 of the Act 
made it impossible for the tenants in any 


-of these cases to invoke the protective 


provisions of Section 13 of the Act of 
1956. The tenants, however. applied 
during the pendency of the appeals for 
relief under the amended proviso to sub- 
section (4). Confronted with this situa- 
tion it was argued on behalf of the land- 
lords that the provisions of Sections 2 (3) 
and 5 of Act XXX of 1969 which intro- 


-duced the relevant amendments in the 


provisp and also made it retrospective are 
ultra vires the Constitution of India. 


27. Of these three appeals Appeal 
No, 137 of 1962 was not pressed before 
us by the learned Advocate for- the ap- 
pellants on the ground that the land- 
lord has already taken possession of the 
suit premises. Appeal No. 187 of 1962 
is, therefore, dismissed for non=prosecu- 
tion. No order in respect of costs is made 
in this appeal, i 

_ 28 We have just now held that 
the contention that the amended proviso 
is invalid on the ground of unconstitu- 
tionality cannot be sustained. Therefore. 
there is no doubt that the tenants in 
Appeals Nos. 136 and 138 of 1962 will be 
entitled to get relief under the amended 
proviso to sub-section (4) of S., 17. No 


other point was urged on. behalf of the ` 


respondents-landlords. The defence of 
the tenants-appellants was also confined 
to the, question of getting relief under 
3e. amended proviso to sub-section (4) 
of 5. 17. 


29. In the result, these two ap-- 
peals viz. 


Appeal. Nos. 136 and 138 of 
1962 succeed and the~relevant suits .in 
these three appeals are dismissed: the 
judgments of the trial Judge though cor- 
rect at the time of-delivery cannot be 
sustained any longer-and are, therefore, 
set aside. We order. however, that in 


_ each case, the respective respondent will 


get the costs of the suit as well as ‘the 
costs of the appeal. 
First Appeal No. 1038 of 1964: 


30. This appeal is from a decree 
of ejectment given on the ground of 
default in payment of rent for four 
months within. a period of 12 months. 


. The defendant was a tenant in‘respect of 


the second floor and one bath room on 
the ground floor of premises No, 10-A. 
Krishnaram Bose Street, Calcutta, at a 


- monthly rental of Rs. 40/- per month pay- 


able according to the English Calendar 
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The ten-. 


‘.the ground of default. 
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month. The landlord complained that the 
tenant had’ not paid rent for September 
to December 1961 and had also sublet æ 
portion of the premises to one 
Chandra Das without the consent of the. 
landlord. A notice te quit was served’ 


on the tenant and the tenant having fail-.. . 


ed or neglected to quit: the premises the. 
jandlord filed a suit for ejectment. The 
tenant contested the-suit and filed a 
written statement. An issue as to valid 
service... of notice though raised in the 

ginning. was abandoned by the tenant 
at the time of trial. In any event, the 
learned trial Judge deals with the merits 
of this point and ‘finds that the notice 
satisfles the requirements of Section 106 
of the Transfer of Property Act, as well 
as of Section 13 (6) of the Act of 1956. 
The learned trial Judge dismissed the 
landlord’s contention that the defendant 
had sublet a portion of the premises in 
suit. On the question of default, how- - 
ever, the learned trial Judge found that 
the tenant-defendant was guilty.of de= 
fault in payment of rents for September 
to December 1961 and had on that ground 
forfeited his claim to protection under 
the Act of 1956. Before the filing of the 
written statement. however, me tenant 
had filed_an application under S, 17 (2) 
and had made deposits in terms ‘of suba 
section’ (2) of S., 17 in pursuance of an 
order of the ‘learned trial Judge. The 
learned trial Judge granted a decree ‘of 
ejectment in favour of the landlord on 
-At the hearing 
of the appeal the tenant-appellant took 
the point that since he had made the 
deposits required under -sub-section (2) 
of S. 17 and since he had not on any 
earlier occasion obtained relief in terms 
of sub-section. (4) of S. 17. he was entitl- 
ed to protection in the present appeal 
under the amended proviso to sub-set- 
tion (4). . In answer to that, the land- 
lord contended as in the other appeals 
which we are hearing analogously. that 


‘the provisions of Act XXX of 1969 which 


made the amendment to the proviso are 
ultra vires the Constitution. We have al- 
ready held that there is no substance in 

is argument. We hold. therefore, that 
the tenant will be -entitled to relief in 
terms of sub-section (4). The appeal is, 
therefore, allowed and the decree of the 
learned trial Judge which was -correct at 
the time when it was passed, is set: aside- 


We order, however. that the tenant 


‘should pay.to the landlord the costs of 
` the suit as well 


as of the appeal. I 
should. however. record that as I was 
delivering this judgment Mr. H. K. Mitra, 
learned Advocate for the appellant told 
us that Kamal Kumar Nag. the appellant 
has died on 1 July 1972. - Since however, 
this death took place between the con- 
clusion. of the hearing of the appeal and 


the delivery of the judgment this makes 


Subal . 
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no difference by reason of the provisions 
of Order 22, Rule 6 of the Code of Civil 
Procedure. 


First Appeal No, 198 of 1965. 


_ 31. This appeal is also from, an 
order of. ejectment passed against a ten- 
ant appellant on the ground of default 
in payment of rent. It is not necessary 
for us to recount all the facts. for, it is 
the admitted position that the defendant 
‘tenant had neither paid nor deposited 
rents to the landlord: since Pous Badi 
S. Y. 2017. No attempt was made before 
us on the part of the tenant to press any 
point other than the point that the ten- 
ant-appellant is entitled to the additional 
relief granted by the. amended proviso 
. to sub-section (4) of S. 17. It is nobody’s 
case that the tenant-appellant has ob- 
tained relief in an earlier suit under the 
provisions of sub-section (4) of S. 17. 
Therefore. it is cledr that the tenant ap- 
pellant must succeed in his appeal if he 
can come within the ambit of sub-s, (4) 
read. with the amended proviso. “ee 


- 32. Mr, Ghosh eppearing for the 
Jandlord-respondent made two conten- 
tions. First, he argued,that the tenant- 
appellant has not complied with the pro- 


visions of sub-sections (1) and (2) of S. 17. 


of the Act-of 1956. Secondly he argued 
that the provisions of the Act XXX of 


969 which amended the proviso to sub- ` 


section (4) are ultra vires Arts, 14 and 
19 (1) (f) of the Constitution ‘of India. 
On this question of ultra vires he adopted 
Mr. Chandra’s argument as advanced in 
F. A. No. 550 of 1962. : 

_ 83 We shall deal with these two 
arguments one by one. As regards the 
argument regarding non-compliance with 
the requirement of sub-section (2) of 
S. 17. the contention of Mr. Ghosh must 
be rejected. The order.passed by the 
learned trial Judge under sub-section (2) 
of S, 17 was an order passed by consent. 
On 25 April 1964 the learned trial 
Judge dealt with the ‘landlord's written 
objection. to the application under sub- 
section (2) of S. 17. Issues were framed 
‘and lawyers. of both parties were heard. 
. The learned trial: Judge observes:— 

“It is an admitted position that the 
defendant has been in possession of the 
suit premises as a tenant on a rental ‘of 
. Rs, 57.19 np: according to Hindi Calendar 
months and that the defendant has nei- 
ther paid nor deposited rents -accruing 


due at least since Ist Pous Bodi, S. Y. 


2017. The defendant has raised conten-. 
tions to the effect that the. plaintiff is not 
‘the landlord and that the previous land- 
lords did not accept 'the rent etc. Be 
that as it may, both parties agree that 
without. prejudice to the respective con- 
tentions of either party’as to the subsis- 
tence of the relationship of landlord and 


ALR. 


tenant between the parties the defend- 
ant will deposit the arrears of rent at the 
rate of Rs. 57.19 np. according to Hindi 
Calendar within the 15th of each succeed- 
ing month and that the amount will not 
be withdrawn by the plaintiff without - 
getting further orders from. this Court. 
This agreement is accepted. The amount 


` of arrears of rent due upto 2nd Chitra 


Sudi-15, 2017 S. Y. from the lst Pous Bodi 
S. Y. 2017 amounts to, Rs, 2401.98 np. 
The defendant do deposit this sum with-- 
in one month from date and continue 
depositing the rents accruing due hence- 
forth at the rate of Rs..57.19 np, within 
the 15th of each succeeding month ac- 
cording to Hindi Calendar. In’ default, 
the defence against delivery of posses- 
sion shall be struck out. , The amounts 
if deposited, will not be. withdrawn by 
the plaintiff without getting — specific’ 
orders from this Court”, 


_ 34. It is apparent that only a pre- 
liminary order had been passed and the 
final order could not be passed because 
the question as to whether there was any 
relationship’ of landlord and tenant be- 
tween them had not been decided at that 
stage. Even if there had been an irre- 
gularity. since the order was passed by. 
consent the landlord cannot take excep- 
tion to it now. It is true thet the learn- 
ed trial Judge did not include within his 
order any direction as to interests and 
costs, But the details of calculation of 
arrear of rents are not available from the 
order. In any event since both parties 
had accepted the order it is not. now open 
to the landlord to make a grievance of 
it. The fact remains that whatever order 
was passed by’ the learned trial ‘Judge 
under sub-section (2) of S. 17 has been 
complied with by the tenant. | Whether 
the order is final or preliminary. since 
it is a consent order we must. proceed 
on the basis-that the tenant has complied 
with the provisions of gub-section (2). In 
these circumstances this objection of the 
landlord fails. As for the second objec- 
tion’as to the vires of the provisions of 
Act XXX of 1969: whi amended the 
proviso to sub-section (4) of S. 17 we have 
already. found that this objection cannot- 
be sustained. In this view of the matter 

both’ the contentions made out by the 
learned Advocate for the Jandlord-res- 
pondent are found to be of no substance. 
The tenant-appellant, therefore, must 
succeed. and we order as follows: 


` The appeal is allowed: The sence 


-of eviction passed by the learned trial 


Judge even though it was correct at the 
time of the passing of the decree_can no 
longer be sustained and is set aside. The 
tenant, however, must pay to the land- 
lord-respondent the costs. of this appeal 
ag emer as the costs of the suit, 
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SABYASACHI MUKHARJI, F.:— 
35. I agree. 
M. M. DUTT, J.:— 36. I agree. 


Order accordingly. 
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Satsang and another, Petitioners v. 
Kiron Chandra Mukhopadhyay and 
- others. Respondents. 
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Index Note: Cop 
- Ss. 2 (0), 13 (1) (a), 14 (1) (a), 45 — 
“Literary Work’ — Works of a religious 
preacher or compilations of his discourses 
or teaching are ‘literary work’ within 
Section 2 (0) and are entitled to ‘copy- 
right? under the Act — Registration of 
‘works’ not a condition precedent for 
acquisition of copyright in works, 


Brief Note:—~ The right which a 
person acquires in a work, which is the 
result of his intellectual labour is called 
his copyright. The primary function of 
copyright law is to protect from annexa- 
tion by other people the fruits of a man’s 
work, labour, skill or test. It is works 
that are protected and not ideas; if ideas 
can be taken without copying a work, 
the copyright owner cannot interfere. 
The words: ‘literary work’ cover work 
which is expressed in print or writing, 


irrespective of the question whether the’ 


quality or style is high, and are used in 
the sense of written or printed matter. 


Having regard to the law on the 
subject, writings of a religious preacher, 
or this sermons and sayings which are 
compiled by Satsang Society on his be- 
half woyld prima facie. come within the 
meaning of ‘literary works’ and would in 
any view, be protected under the Copy- 
tight Act. In the instant case the 
works as well the compilations of spee- 
ches, discourses etc. in which copyright 
is claimed are the result of the know- 
ledge, labour, judgment, learning. skill, 
test, realisation and understanding of the 
founder of the Satsanga sect and as such 
they are protected under the Copyright 
Act. (1914) 2 Ch 566 and (1916) 2 Ch 
601 (608) and 1925 Ch 383 and (1872) 14 
Eq 431: Halsbury’s Laws of England 
VIII Ed. Art. 690, Rel. on. (Para 13) 

There is no section in the Copyright 
Act. 1957, to the effect that the author 
of a literary work etc. can have no right 
or remedy unless the work is registered. 
A person has an inherent’copyright in 
an original composition or compilation 
without the necessity of its registration. 
AIR 1970 Madh Pra 261 and AIR 1960 
Andh Pra 415. Distinguished, Dictum in 
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1916-2 Ch 601 = 
yright Act (1957), 


[Prs. 1-2] Cal, 533 
AIR 1970 Madh Pra 261 about registra- 


tion requirement held obiter, (Para 14) 
_ Cases Referred: Chronological Paras 
-AIR 1970 Madh Pra 261 = 1970 


MPLJ 475, M/s. Mishra Bandhu 
Karyalaya v. Shivratanlal eae 


AIR 1960 Andh Pra 415 = 1960 
oa LT 219, V..Errabhadrarao 
B. N. Sarma 9, 17 
1925 Ch. 383 = 95 LJ Ch 81, Bri- 
tish Oxygen Co. v. Liquid Air Ltd. 10 
86 LJ Ch 107, 
University of London Press Ltd. 
Vv. University- Tutorial Press Ltd. 


1914-2 Ch 566 = WW. LT 269: E, W. 
‘Savory Ltd. v. The World of Golf 15 


' (1872) 14 Eq 431 = 41 LJ Ch 781, 


Mack v. Petter 12 


ORDER :— The plaintiffs Satsang. a 
registered society under the Societies 
Registration Act and Nani Gopal Chakra- 
barty,- the Secretary, Satsang have made 
this application for interlocutory injunc< 
tion restraining the defendants, Kiron 
Chandra Mukhopadhaya and Kumud 
Bandhu Bal and others from making -any 
further reproduction or printing or pub-- 
lication of the works entitled “Satyanusa- 
ran” “Chhande-Surey-Sabar-Jibon” and 
“Path-O-Patheo” or any of them or 
making any other or further copies or 
colourable imitation of the publications 
of the plaintiff No. 1 entitled “Satya- 
nusaran” “Anusruti” and  ‘Alochona 
Prasangey” and from selling or dispos- 
ing of by way of trade or offering for sale 
any copies of the said works or any 
other copies or colourable imitations of 
the said: publications of the plaintiff. 
No, 1 Satsang till the disposal of this suit 
and for appointment: of a receiver in res- 
pect of all manuscripts, proofs, and other 
originals of the said works in their pos- 
session till the disposal of fhe ‘suit. . 

2; An interesting question of - 
copyright law has been raised in this 
application. Are the works of a reli- 
gious preacher himself in his own hánd- 


` writing and, the compilations of the dis- 


cussions and sermons of a religious prea- 
cher made by the Society founded by 
him “literary works” wi the mean- 
ing of the word ‘work” under the Copy- 
right Act, 1957? 


The religious preacher in this case 
is Anukul Chandra Chakrabartty known 
by his followers and disciples as ‘Sri 
Sri Thakur Anukul”. He himself wrote 
a book “Satyanusaran” in his own hand 
as early as 1316 B. S. corresponding ta 
1910 A. D. recording some of his religi- 
ous teaching and precepts. The said 
book “Satyanusaran” was printed and 
published for the first time in the -yeer 
1919 and thereafter the same ran into 
several editions, Sri Sri Thakur Anukul 
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also known as “Sri Sri Thakur” found- 
ed a society of religious brotherhood and 


charitable organisation consisting of his. 
followers and- disciples known as Sat- 


sang, sometime in the ‘year 1925. This 
society was originally registered at Pabna 
but on 4th April 1951 (when Pabna was 
a part of the then East Pakistan) it was 


` registered at Calcutta under the Societies 


Registration Act. 1860, | 


The object, of the saciety-is to propa- 
gate and to give practical shape to- the 


ideals and activities of Sri Sri Anukul , 
Thakur, 


It owns and runs a publishing 
unit known as Satasang ‘Publishing House 
at Deoghar, : 

3. During the lifetime of Sri Sri 
Thakur the discussions with the sermons 
given by the’ Thakur. were compiled and 


- the. said compilations were published by 


a member of the said society Satsang on 
its: behalf in the year: 1949 under the 
name “Anusruti,” “Since 1949 the said 
book Anusruti was printed and published 
and further volumes of, the. said compi- 


lation Anusruti was published from time. 


to time. 
A volume, which’ was produced be~- 


dore me being the second volume shows . 
‘that these are ‘poetry ‘or poetical ex- 
ieee pressions of Sri Sri Thakur. 


In the pre- 
face it is written that, Sri Sri Thakur 
started delivering “Chhara” or “poetry” 


. in the vear 1940 and continuously’ uttered 


we 


„pressions. 


_ book “Alochona Prosangey”. 


- and 
- ioners state that the resvondents. 


those Charra or poetry: or poetical ex- 
There are numerous such ex- 
pressions and some of them had been 
compiled in the second volume.” 
‘Similarly. during the 


and. precepts of the Thakur were record- 
ed, by his followers who were members 
of Satsang. The same ‘was printed and 
published by the Satsang through its 
press and publishing house. The name 
of this magazine is “Alochane”’. There- 
after. these writings were compiled in a 
This was 
printed and published by the Satsang 
and the last volume was printed and 
published in the year 1969, 


The petitioner’s case is that Satsang . 


is the owner and/or the exclusive licen- 
see: of the -copyright in. the said publi- 
cation viz.. ‘“Satvanusaran” 
“A lochona Prosangey”. The ‘peti- 
are 
infringing the copyright of the said works. 

. 4 The defendant No. 1 Kiron 
Charidra Mukhopadhaya and the defen- 
dant No. 2 Kumud Bandhu’Bal very re- 
cently published the book “Satyanusa- 
ran” written by Sri Sri Thakur Anukul 
Chandra. They also published two other 
books in the name of '“Path-O-Patheo- 
Prosangey” which -are mere quotations 
from some of the volumes of the books 


“Alochona Prosangey” and similarly they. 
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` lifetime of - 
- Sri Sri Thakur the religious teachings 


“Anusruti” | 


ALR. 


also published another book ‘“Chhande 
Surey Sabar Jiban” reproducing in ver- 
batim a substantial part of the publica- 
tion ‘Anusruti”, 


The petitioners: say that the defen- "Je 


dants have infringed the copy-right of 
the petitioner “Satsang” in respect of 
the said works. There was an exclusive 
licence. given by Sri Sri Thakur to Sri 
Amarendra Nath Chakrabartty his eldest 
son to publish his works. viz., ali books 
written. by him and all books containing 
his teachings collected and compiled by 
his followers and his’ disciples being 
members ‘of Satsang for. the benefit of 
the said Satsang. — 


5. On November 13, 1971 notice 


was given by Mr. B. K, Sinha, Advocate, 


.on. behalf of the Penone to the defen- 


dants: Nos. 1 and 2 to refrain from in- 
fringement of copyright of the books of 
the plaintiff. On December 4, 1971. Mr. 
H. P. Ghosh, Advocate, for the défendants 
Nos. 1 and 2, replied to the said letter 
denying the statements contained in the 
said letter, but did not deal with the al- 
legations contained in the said letter. It 
was further stated’in the said letter that 
the defendants Nos. 1 anid 2 are trying 
to procure materials on receipt of which 
they will send a reply dealing’ with al- 
legations in the said letter of Mr. B. K. 
Sinha, Thereafter on December 15, 1874 
there was another reminder given by Mr. 
B. K. Sinha to Mr. H, P. Ghosh but on 
January 6, 1972 Mr. H. P. Ghosh stated 
that they have already filed a suit in the 
second Court of Munsif at Sealdah. 


6. Mr, Gouri’ Mitter, 
General of West Bengal. Mr. A. K. Sen and 
Mr, Dipak Sen appeared before me for 
the plaintiffs. and, by consent Mr, A. K. 
Sen argued the matter for the plaintiffs, 
Mr, Sen submitted that these are literary 
works and ‘original works of Sri Anukul 
Thekur. Literary ‘works include -also 
compilations. Copyright subsists in res- 
pect of these classes of works. Sri Sri 
Thakur himself was publishing these 
works for a long time. Satsang was a 
society established by Thakur himself- 
Originally it was a society. at Pabna 
(which subsequently formed part of the 
then East Pakistan) and since 1951 it is 
a registered society in India.* Sri Sri 

r himself in writing on November 
15, 1957 gave exclusive licence to his son 


` 


-Amarendra Nath Chakraborty to publish 


-his works for and on behalf of and for 
the benefit of the Satsang. and Satsang is 
the exclusive licencee. A photostat copy 
of the licence by Sri Anukul “Chandra 
Chakraborty (Sri Sri Thakur) was pro- 
duced before me, 


1. Mr. A. K, Sen eed: before 


me a copy of the plaint in title suit No. 


360 of 1971 filed by the defendants Kiron 
Chandra Mukhopadhaya and: Kumud 


Advocate- - 
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Bandhu Bal in the Second Court of Mun- 
sif’ at Sealdah. on December 20,. 1971, 


that is, after receipt of the two letters ` 


dated November 13, 1971, and December 
4, 1971 on behalf of the plaintiff. The 
case of defendants Nos, 1 and 2 will 
appear from the plaint filed in Sealdah 
Court. In the plaint in the Sealdah 

Court the defendants stated’as follows: 


(a) Sri Sri Anukul Thakur was a, 


great religious teacher, He is the foun- 
der of the famous religious organisation, 
* known as “Satsang Pabna”. which has 


its branches and offices in different: parts 


of India and in many places of the world. 
Sri*Sri Thakur passed away on January 
27, 1967 at the age of 81. 


(b) Sri Sri Thakur is worshipped by 
his millions of disciples as a prophet. 
Sri Sri Thakur made itterances which 
sounded like the holy sermons. Sri Tha- 
-kur always opined that his sayings and 
the books containing them as also the 
properties of Satsang Pabna did not be- 
Jong to any particular group. At the 
early age of 22 he put into writing in 
his own hand some of his sayings in a 
book in Bengali which he himself named 
as “Satyanusaran”. This book, because 
of the universal nature of the truth con- 
tained in it, came to be read by his count- 
less disciples and had undergone several 
editions. 


(c) There was injunction by Sri Sri 


Thakur against any change in his sayings. 


But as the book “Satyanusaran” under-. 


went editions, there appeared changes, 
deviations and éven distortions. There is 
one edition of the book, namely, seventh 
edition, published by Satsang Publishing 
House in the year 1345 B, S. This edi- 
tion was specially characterised by the 
words “Parishodhita and Paribarjita”. 


(d). The sayings of -Sri Sri Thakur 
cannot be the personal property or asset 
of any group or any individual “either 
by inheritance or by assignments or 
otherwise.” i 


(e) The defendant No. 1 is the eldest 
son of Sri Sri Thakur Anuku] Chandra. 
There are other sons and daughters of 
Sri Sri- Thakur. The defendant No, 1 
first published the above named book 
“Satyanusaran” in the year 1352 B, S. 


and marked it as 8th edition. The defen- . 


dant No. 1 subsequently published other 
books where he described. himself as 
publisher. 
saran” was published in the year 1971. 
In this edition there are certain distor- 
tions. . 
No. 1 and defendant No, 2 have no right 
or claim on the book “Satyanusaran” or 
any other book containing the sermon of 


Sri Sri Thakur as their own either by., 


inheritance or.by assignment or other- 


- wise, nor can they lay any claim on any. 
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‘minimum remuneration. 


The last edition of “Satyanu-.: 


It is claimed that the defendant 
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of the assets or properties ‘left by Sri Sri 
Thakur or belonging to Satsang, Pabna. 

- (f) Even if defendants Nos. 1 and 2 
produced any document showing assign- 
ment or transfer- of copyright to him by 
Sri Sri Thakur or anybody, such docu- 


- ment is challenged by the plaintiff-as not 
- lawful.or real. : 


‘(g) The plaintiff No. 1 Kiron Chandra 


_Mukhopadhaya and plaintiff No. 2, Kumud 


Bandhu Bal were initiated by the Thakur 
in the prime of their youth and have 


uee their lives to the cause. of the 


akur.» They are shocked by the acts 
and conduct of the defendant No. 1. So 
they have published an edition of 
“Satyanusarna” in Bengali for the first 
time in 1378 B. S. 

(h) The plaintiffs Nos. 1 and 2 begged 
money from the disciples of Sri Sri 
Thakur for the publication of. the afore- 
said book and defendant No. 3 Messrs. 
Eastern Printing Press published it at a 
As a result, if 
has been possible for the plaintiffs to dis- 


tribute the copies of this book free of- 


cost among the masses and to acquaint 
themselves with the preachings and sers 
mons-6f Sri Sri Thakur. 

(i) In publishing this edition the 
plaintiffs solely depended on the seventh 


. edition of “Satyanusaran” because it was 


the only genuine edition. 


f (i) The case of the plaintiff is that 
` the defendant No. 1'in publishing a’ muti- 
- lated and distorted edition of the original 


“Satyanusaran” written by Sri Sri Thakur 
and in introducing metaphors therein ac- 
cording to his own whims and conveni- 
ence; has profaned a sacred work of a 
great prophet and has caused - anguish 
agony to his numberless disciples. : 

It is stated that for the above rea- 
sons the suit was filed and in. the suit it 
is claimed that the editions “Satyanu- 
saran” published by defendant Nos; 1 and 
2-including the 20th edition have deviat- 


.ed-from the original writing of Sri Sri 


Thakur. 


In the prayers in the said plaint the . 


plaintiffs Nos, 1 and 2 (defendants Nos. 
l-and 2 herein) prayed. inter alia, 

(i) for 
named “Satyanusaran” of Sri Sri Thakur 


Anukul Chandra, now published by the. 


plaintiffs Nos, 1 (Kiron Chandra Mukher- 
jee) and 2 (Kumud Bandhu Bal) and 
printed by defendant No. 3 (Eastern 
Publishing House) has heen reprinted 
from the seventh edition of the same 
book that was published by Satsang 
Publishing House in 1345 B. S. and this 
edition by the Plaintiffs has not been 


„copied or reprinted in part or in full 


from any of the editions published by the 
defendant No. 1 (Amarendra Nath 
Chakrabortty). ; 


Gi) that the defendant No. 1 (Ame-. 


rendra Nath Chakraborty) has no right 


declaration that the book’ 


4 


. religious. preacher 


t 
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,musaran” reserving the copyright to him- 
‘self in the way he hag done in the edi- 
tions published by him and that plain- 
tiffs have right to print and publish the 
editions referred to above, . 

' (iti) for a declaration that the edi- 


tions of “Satyanusaran” published by the. 


defendant No. 1 (Amarendra Boe 

Chakraborty) and/or defendant No.’ 

{Satsangha Publishing’ House) including 

the 20th edition have deviated: from: the 

original written. by Sri Sri Thakur Anukul 
andra, 


; (iv) for an ee restraining the. 
defendants 


(Amarendra Nath Chakra-. 
bortty, Satsangha and Eastern Press) 
from circulating or selling the copies: of 
thé 20th edition of “Satyanusaran” pub- 
lished by the defendant No. 1 (Amarendra 
Nath Mise a 


Ch 601 at p. 608, (University of London 


Press Lid. v. University Tutorial Press’ 


Lid.) and submitted that these works 
are literary works within the meaning of 
the words literary warks in its Copy- 
wight Act 1957. 
9. Mr. M. B. Sarkar appearing for 
the defendant Nos. 1 and 2 Kiron Chandra 
Mukhopadhaye and Kumud Bandhu ` Bal 


submitted that these works do not come. 
' -within Section 13 of the Copvright Act: 


According to him these works are not 
original literary works. He’ submitted 
that Section 13 cannot be read indepen- 
dently of Sections 16 and 17 of the Copy- 
wight Act: His case ig that these. books 
are religious precepts of a “Guru”? and 
any disciple of the “Guru” can publish 


. these works, and as such Satsang has no 


right of publication. “According to him, 
‘the religious teachings! rand precepts of a 
are. not “literary 
works” and the author .has no copyright 
in respect of such works, He-glso sub- 
mitted that there was no 
licence. He disputed the genuineness of 
the writing dated 15-11-1957. the photo- 
stat copy of which has been shown to me. 

-Mr, Sarkar, further submitted that 
the suit is not maintainable because copy- 
‘eight is not registered’ and as ‘such no 
-guit lies. In support of this contention 
‘he relied upon.a’ decision of the Madhya 
Pradesh High Court reported in AIR 19H 
Madh: Pra 261, (M/s. 
Karvyalaya v. Shivratanlal Koshal), He 
relied upon an observation by the learn- 
ed Judge in this case, at ‘Page 267 which 
is as follows: 

“The Indian Copyright Act 1914 had 
mowhere made any provision for the re- 


gistration of the copyrights. Under the. 


Copyright Act. 1957, it appears that under 
Sections 13 and 45 ‘the registration: of 
book with the Registrar of Copyrights is 
a condition for acquiring copyright with 
sWespect to it. A plain reading of several 
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f tò print and publish an edition of “Satya- 


Sen. cited (1916) 2° 


-any of the 


„exclusive 


Mishra Bandhu. 


A.L R. 
provisions of the Act leaves no. doubt in 


my mind that copyright in book now is 
only secured if it is an original compila- 


tion and-bas been duly’ registered accord- - ` 


ing to the provisions of the 1957 Act. 
Once it is so. registered the author is 
deemed to acquire the property rights in 
the book. The right arising from the re- - 
gistration of the book can be the subject- 
matter of civil or criminal remedy so that > 
without it the author can have no rights 
nor remedies in ‘spite of the fact that the 
work is-an original one” 

Mr. Sarkar next cited another deci- 


aon reported in AIR 1960.Andh Pra 415, 


Vv. Errabhadrarao' v. B. N. Sarma). This 
is a-suit under Hyderabad Copyright Act 
(2 of 1334 F) In the Hyderabad Act 
there is a clear provision that copyright 
in a book or drawing is only secured if 


_it is an. original compilation and has been 


duly. arrays according to the provi- 
sions of the A 

Lastly, Me Sarkar contended that 
the nature of. the document dated Novem- 
ber 15, 1957 is not a licence because it is 
not addressed to anybody. In any event, 
it grants to Shri Amarendra Nath Chakra- ' 
borty, the ‘exelusive right by way of 
licence to print and publish the books 
ahd compilations thereof for the benefit 
of Satsang and, : therefore. Amarendra 
Nath Chakravarty: should have been made 


„a party,, 


10. The question is whether. these 
works come within the meaning of “origi- 
nal literary works” under Section 13 of 
the “Copyright. Act, 1957? Under Sec- 
tion 2 (y) of the said Act “work” means 
folowing works, namely: 
(i) a literary, dramatic, musical .or-arti- 
stic work. The word “literary”: has not- 
been defined, but under Section’ 2 (c) . 
ieee work’ includes tables and com- 


- pilatio: 


in (1916) 2 Ch 601, (University of 
London Press Ltd. v: University. Tutorial 
Press Ltd.) it was held that papers set 
by examiners are ‘literary works’ within 
the meaning of Copyright Act, 1911. At 
page 608 of the judgment, Paterson, J. 
says “in my view. the words “literary 
work” cover work, which is expressed in 


‘ print or writing, irrespective of the ques- 


tion whether the quality or style is high. 
The word ‘literary’ seems.to be used in 
a sense somewhat similar to the use of 
the word ‘literature’ in political or elec- 
tioneering literature. and refers to written 
or printed matter: Papers set by ex- 
aminers are, in my opinion, ‘literary . 
he within the meaning of.the present 
et” í 
This judgment has been followed by 
Romer, J. in 1925 Ch 383 (British Oxygen 
Co. .v. Liquid Air Ltd.). In this case a 
letter written by’ manufacturers to a 
trade-customer offering their goods at a 
low price if the customer agrees to take 
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such goods exclusively from them, is an 
‘original ‘literary work’ within the mean- 
jing of Section 1, sub-section (1) of the 
Copyright Act, 1911 and the writers are 
entitled to copyright therein. 

11. In Halsbury’s Laws of England 
‘Third Edition Volume VII, Art. 690, 
page 376 it appears as follows: ‘Whereas 
the Copyright Act: -1842 gave protection 
to ‘books’ an expression which was defin- 
ed as including a volume, part of a 
volume, pamphlet, sheet of letter-press, 
sheet of music, map, chart, or plan, sepa- 
rately published, copyright under the 
Copyright Act 1911, extends to all lite- 
rary works, and the words ‘literary work’ 
cover work which is expressed in print 
or writing, irrespective of the question 
whether the quality or style is high. and 
are used in the sense of written or print- 
ed matter. The expression ‘literary 
work’ also includes ‘maps, charts, plans. 
tables, and compilations. The change of 
description of the works to be. protected 
brought about by the Copyright “Act, 1911, 
from ‘books’ to ‘literary works’ has not 
cut down, or altered to his detriment, 
tite rights of a person claiming copyright. 

The right which a person acquires in 
a work, which is the result of his intel- 
iectual labours is called his copyright. 
T&e primary function of copyright law 
is to protect from annexation by other 
people the fruits of a man’s work, labour, 
skill or taste. 


without copying a work. the copyright 
owner cannot interfere. The Copyright 
Act mentions as among the subjects of 
copyright, novels and other ‘literary 
works’ maps, charts, plans, tables and 
compilations, all of which count as ‘liter- 
ary works’, lectures, including addresses, 
speeches and sermons, plays, cinema films, 
Bigces for recitation and so forth. Novels, 
plays, poems, - paintings are absolutely 
protected. They must be original in the 
sense not being entirely copies of another 
similar works. In other words, they must 
originate from their authors. They must 
also be substantial enough to deserve the 
name of “works”, 

12. Mr. Sen cited (1872) 14 Eq 431, 
(Mack v. Petter). In this case, the plain- 
df. the publisher of ‘a work which he 
claimed -^to have originated, called “The 
Birthday Scriputure Text Book”, consist- 
ing of a printed diary interleaved, with 
a bl space opposite each day with a 
text of scriputure appended, and which 
was designed as a record of the birthdays 
of friends”, 

Lord Romilly, M. R. said at page 437 
as follows: 

“I am of opinion that the plaintiff is 
‘entitled to an injunction, The defend- 
ants would be at liberty to publish a daily 
text book and so far to adopt the scheme 
of the plaintiffs work; but it was the 
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It is works that are pro- 
tected and not ideas; if ideas can be taken ` 
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plaintiff's own idea to have a text book 
associated with a birthday, and so to 
adopt it to those sentiments of religion 
with which most persons regard a day 
which marks the completion of another , 
year of their lives. The plaintiff is en- 
titled to a copyright in the use of the 
title, “Birth-day Text Book”, whatever 
other words may be associated with it, 
and the defendants must be restrained 
from’ the -publication of their work, and 
they are not entitled to publish a work 
with such a title, or in such a form as 
to binding or general appearances, as to 
be a colourable imitation of that of the 
plaintiff”. 

13. Having regard to the law on 
the subject. writings of a religious prea- 
cher, Sri Sri Thakur Anukul Chandra, or 
his sermons and sayings which are com- 


‘piled by Satasang on his behalf wouid 


prima facie, come within the meaning of 


‘literary works’ and would in my view, 


be protected under the Copyright Act. 
In the instant case, before me, the 
defendants did not claim to have any 
right as licensee. Admittedly these 
works are original works of Sri Sri 
Thakur Anukul Chandra. It is the result 
of the knowledge, labour, judgment, 
learning, skill, test, realisation and under- 
standing of Sri Sri Thakur Anukul 


. Chandra, The compilations are also com- 


pilations of his teachings and his works. 
From the year 1910, these works were 
either published by Sri Sri Thakur Anukul 
Chandra himself or by Satsang at the 
wishes of Sri Sri Thakur Anukul Chandra. 
Before me, a writing’ from the Thakur 
was produced by which he gave exclusive 
licence to publish these books for the 
benefit of the society founded by him. 


‘The eldest son of Sri Sri Thakur, ‘Shri 


Amarendra Nath ‘Chakravorty is the - 
Prodhan Acharya and ex-officio President 
of the Society and the copies of the books 
which are: shown to me are published by 
Shri Amarendra Nath Chakraborty and 
Satsang Publishing House, P., O. Satsang, 
Deoghar. 

Although the rights of the parties 
would be decided finally in the suit, but 
I think that a prima facie case has been 
made out by the petitioners. The defend- 
ants do not claim to have any indepen- 
dent right but their case is that plaintiffs 
have no right, indeed nobody has any 
right and, therefore: the defendants cam 
make publications as disciple of their 
Guru. 

Admittedly, the publications of the 
works of Sri Sri Anukul Thakur have 
been made very recently by the defend- 
ants. The letters placed before me writ- 
ten on behalf of the plaintiff which is 
annexed to the petition show that some- 
times in 1971 the plaintiffs came to know’ 
that the defendants Nos. 1 and 2 are in- 

the copyright of the manti 


~ “copyright. 
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-© Y4. Now, I shall deal with the case 
weported in AIR 1970 Mádh Pra 261 at 
pp, 267, relied on by Mr. M. B, Sarkar. 


With tTegard to the case reported in’ 


- AIR 1970 Madh Pra 261 at p. 267, Mr. - 
` A. K. Sen pointed out that neither Sec- ` 


‘tion 13 nor- Section 45, of the Copyright 
„Act mentions that registration is compul- 
‘sory, nor there is any section in 1957 Act, 
-which provides, that unless there is re- 
_‘fistration the author of any works can- 
mot bring ån action for infringement of 
A plain reading of ‘several 
‘sections of the. Copyright Act, 1957 leaves 
jmo doubt in-my-mind ‘that the conten- 
. Sen is correct. 






author can have no right or remedy un- 
Ness the -work is’ regi tered. Section 13 
of the Copyright Act provides that copy- 
dyight shall subsist throughout India -in 
certain classes of works which are enume- 
rated. in the section. Section 45 of the 
_ Act provides that the author-or publisher 
of, or the owner of or other .person inter- 


‘ested in the copyright: in any work may. 


make an application’in the prescribed 
' form accompanied by ithe prescribed fee 
` to the Registrar of Copyrights for enter- 


‘ing particulars of the: work in the Re- - 


gister of Copyrights. ‘This section does 
mot say that registration. is compulsory. 
The learned Judges “of Madhya Pradesh 
High Court at p> 267 :stated as follows: 
“We are, however, concerned with the 
state of law prevalent under the Imperial 
Copyright Act 1911 -enacted by the British 
Parliament, subject to such modifications 
as stated in the Indian Copyright Act, 
1914, It is necessary for us to deal’ with 
“this aspect, because the learned counsel 
-for-the appellant. during“the course of 
© his arguments obliquely suanesued that 
. the copyright of the-book in question 
- “Saral. Middle School Ank - Ganeet” not 
being registered, neither the author nor 
his assignee had any jkind of right or 
remedy. ‘The whole object of this discus- 
_ Sion is to remove that misconception”. 
“ The learned Judges ‘-further . stated: 
“under the law relating ito copyright. then 


` prevalent to which we! have already re- - 







_jferred, namely. Imperial Copyright Act; 
1911 as adopted and modified under the 
dian conditions’ by: the Indian Copyright 
-JAct, 1914 a person had an inherent copy~ 
‘Tright in an original composition or com- 


15. Mr, A. K. Sen also pointed’ 


out that the learned! Judges of the 
Madhya Pradesh High Court referred to 
and accepted principles in (1914) 2 Ch 
- 566 (567), (E. W. Savory Ltd. v. The 
_ World of Golf Ltd.).. The head note of 
that case is: a, 


ot 
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Under the 
ci -© 26 Vict. C. - 68). 
{Copyright Act 1957. to; the effect that the. 


anything done before registration 


ALR ` 


“In the case of a picture- assigned’ 
with all copyrights, but not registered 
under the Fine Arts Copyright Act 1911; 
the owner of the picture: has such a 
“copyright” as will-enable him to receive’ 
the substituted and enlarged copyright 
given to owners of copyright in substitu- 
tion for their existing rights by S. 5 and 
Sched. I of the Copyright Act, 1911”. 

- It was argued in that case that the 
copytight in a picture was first created 
by the Act of 1862 and Section 4 of ‘that 


Act provides that no proprietor of any. 


copyright shall be entitled to the benefit 
of the Act until his. copyright is register- 
ed. Artistic ‘copyright was one of the 
benefits given by. the Act of 1862 (25 and | 
. Until registration the 
plaintiffs had no copyright, but only an’ 
inchoate right to acquire it by. registra- 
tion. - They: could: not therefore take the 
larger rights given by the Act of 1911. 
. At page 572 of the , judgment 
Nevilie. J, said: i 
“Therefore we have- to ascertain whe- 
ther the plaintiffs at the date of the pás- 
sing of that Act were entitled to copy- 
right. That throws us back upon con- 
sideration of the Act of 1862.- The Act 
of 1862 gives copyright to the author or 
the vendee or assignee of any original 
painting and so on, and by Section 4 it 
is provided that-no proprietor of -any 
such copyright shall be entitled to the 
benefit of the Act until registration — ` 
that is a -reference to registration under 
the Act of 1862. which is there provided 
for and no action shall be sustainable or 
any penalty ‘be recovered in elas of 
t is 
argued that ‘the result of that provision 
is that at the date of passing of the Act 
of 1911 the plaintiffs had no copyright in 
the picture. because undoubtedly they 
had not registered, and I have to con- ` 
sider whether they had copyright. In° 
my. opinion they. had. I think it would 
be strange to hold otherwise, because if 
I did. I should be holding that the Act | 
of 1911 was taking away from them a 
right which at that time they possessed, 


. because had ‘they chosen at that date to 


have registered their copyright they could . 
have immediately afterwards sued any- 
body who infringed it, whereas by ‘the - 
Act of-1911 the whole machinery of re- 
gistration was swept away and it is. im- 
possible to register’ and consequently, 


` unless the Act of. 1911 took something 


away from them. they are entitled to 
something, and that something I take to 
be copyright”, ; 

- 16. Mr. A. K. Sen. submitted that 
under Section 4 of the English Statute 
25 and 26 Vic. C. A. P. LXVIII which 
was an Act amending the law relating to 
copyrights in works of ‘the fine arts and 
for repressing the commission of fraud 
in the production and gale of such works, 





by 


» action shall be sustainable nor any penal- 


3 


p 


1972 
there was a provision (mentioned in the 


said: Act) -that no proprietor of any such 
3 copyright shall be entitled: to the benefit 
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of this Act until such registration and no | 


‘ty be recoverable in respect of anything 
done before registration. Mr. Sen sub- 
mitted that there is no such provision in 


. the Copyright Act 1957 and Section 45 
of the Copyright Act 1957 merely makes : 


registration of copyright optional.. , 
17. In my view, the observations 
of the learned Judges in the Madhya 
Pradesh case to the effect; “under Copy- 
right Act, 1957, unless copyright is re- 
gistered the author will not acquire pro- 
perty right in the book and without it 
the author can have no rights and re- 
medies are observations: in the nature of 
‘obiter dictum’. 
my view in the matter. With respect to 
the learned Judges, I do not find any 
such provision in the Copyright Act, 


- 1957. ; 
The other case cited by Mr. Sarkar 
` which is reported in AIR 1960 Andh Pra” 


415 can have no application under the 
facts of this case 
Pradesh case deals with Hyderabad Copy- 
right Act (2 of 1334F). In the Hydera- 


I have already expressed. 
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ate two of the disciples of Sri Sri Anukul 
Thakur did, not prove that: they have any 


‘right in respect of the aforesaid works. 


Their grievance is that there were dis- 
tortions in the. works and they were 
mentally shocked. Prima facie, I do not 


. think that there is°any right of the de- 


fendants to make separate publications 
and I cannot allow continuation of publi- 
cations of the said works by the defend-. 
ants. 

19. In the premises; I shall prant 
interlocutory injunction as prayed in the 
petition. There will be’ order in terms 


-of prayer (a) of the petition. I shall also 


because. the Andhra. 


bad Act, which is a different statute, there : 
“is clear provision that a copyright’ in a 


book or drawing is. only secured if it is 
an original compilation and has been duly. 


registered according to the provisions of - 


- the Act. 

There is no such provision in the 
Copyright Act,. 1957 (Act XIV of 1957), 
which is similar to Hyderabad Copyright 
Act, and, therefore, this decision cited by 
Mr, Sarkar has’ no application under the 
~ facts of this case. 

18. 


by Mr. Sarkar that Shri Amarendra Nath 


ye 


out that Shri` Amarendra Nath Chakra- 
borty is the Prodhān Acharya or the 
ex-officio President of Satsang. In any 
event. no suit shall be defeated by reason 
of misjoinder or non-joinder of parties. 
Parties may be added at any point of time 
if necessary or the plaint amended. 

In the instant case, 
‘Satyanusaran’ is the work of Sri Sri 
Anukul Thakur. It was published by 
Satsang Publishing House. The other 
works are compilations made by Satsang 
ar by a member of Satsang and, admit- 
tedly, the works were 


Satsang for a long time. Satsang claims 


admittedly, - 


published by” 


'-Apvlication) Govt, 
“With regard to the point taken . 


“Chakraborty should have been made a' 
party, Mr. A. K, Sen has rightly pointed 


1 


appoint the defendants Nos. 1 and 2 re- 
ceivers in terms of prayer (b) of the peti- 
tion without remuneration and without 
security. They will hold all unpublished 
copies, keep an account of the same and 
produce all accounts relating to the 
same at the time of the trial. 
20. ‘Costs of this application will 
be the costs in the cause, 
Rule made absolute. 


Me 
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AJAY KUMAR BASU, J, 

Electrical . Industries Corporation, 
Petitioner ‘v. Union of India and others, - 
Respondents, 

` Matter No. 509 of 1969, D/- 4-2-1972. 

Customs Act’ (1962), S. 131 — Revi- 
sion by Central Government — Duty of 
revisional authority to give opportunity ? 
of personal hearing to petitioner, 

The. revisional proceeding before the 
Central Government is .a quasi-judiciaF 
proceeding. The Commissioner (Revision 
of India therefore, 
should have certainly given an opportu~< 
nity of.personal hearing to the-petitioner, 
who had prayed for such hearing, special~ 
ly when the grounds on which he reject- 


ed the revision were not identical’ as’ ` 


found by the appellate authority. . Case 


Law Discussed, (Paras 16 and 17} 
Cases Referred: Chronological - Parag 
AIR 1971: SC 862 = (1970) 3 SCR 

40. Travancore ‘Rayons Ltd, v. 

Union of India 40 
(1971) 75 Cal WN 102, University 

of Calcutta v. Rabindra. Nath — 

Adhikari 413 
AIR 1970 SC 150 = (1970) 1 SCR > 

457, A.-K, Kraipak v. Union of 

India ` 12 
- ATR 1970 SC 1302 = (1971) 1 SCR 

201, Mahabir Prasad Santosh’ 

Kumar v. State of U, P. iL 


to be the owner and/or exclusive licensee. - 


If Satsang is the 
licensee the matter ends. If Satsang is 
not the owner or exclusive licensee then 
the copyright of the author devolves on 
his death- upon his heirs. These are 
matters which would be decided in the 
suit. In any event, the defendants who 


owner or exclusive _ 


_AIR 1970 SC 1310, Jethmal v. Union 


of India 

AIR 1966 SC 671 = (1966) 1 SCR 
466, M. P. poetics v, Union of 
India 
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AIR 1966 Pat 248 = 1966 BLJR. 
790, Hindusthan General Electrical 
Corpn, pia V, Supdt. of Central 
Excise, Rane 

-AIR 1957 se 648 = 1957 SCA 764 
= 1957 Cri LJ 1026, F. N, Roy 
v. Collector of Customs. Calcutta 8 

M. Banerji, for; Petitioner; D. 
‘for the Govt. of- India. 

ORDER:— This! is an application 
under Art. 226 of the Constitution. taken 
out by the pelikane against ‘the order 
passed by the Commissioner (Revision 
. Application). Government of India and 
for issuance of appropriate writ. 

2. The matter'arises out of ‘draw- 
back of duties of customs’ on the im- 
ported material, namely; copper’ used in 


‘the manufacture of super synthetic ena- 


melled copper wire and subsequently €x- 
< ported.’ Mr, M. Banerji. appearing on 

- behalf of the petitioner, contends that the 
Customs authorities have arbitrarily and 
illegally rejected his.client’s petition for 
the said drawback as'contemplated under 
Section 75 of the New Customs Act. Mr: 
- Banerji contends that he first claimed 
for the drawback before the Assistant 
Collector of Customs. But by the order 
dated the 3lst December, 1965, the said 
Assistant Collector rejected the claim for 
drawback as inadmissible. From that 


order his‘ client appealed to the Appel- - 


late Collector of Customs, Calcutta, for 


the said drawback of duties on 92 cases ` 


of super synthetic enamelled copper wire. 
But by an order dated the 29th Septem- 
ber, 1966. the said Appellate Collector of 
Customs after giving personal hearing re- 
jected the claim- of the petitioner. From 
that order of the Appellate Collector, Mr. 
Banerji’s client went, up to the Central 
Government in revision ‘and asked for 


personal hearing, but the said Commis- ` 


sioner of Revision’ Application without 
giving a hearing to the appellants reject- 
ed their application, : 

3. Mr, Banerji submits that first- 
-ly the reasons given by the Commissionér 


‘in his order, copy of: which is annexure - 


“E’ to the petition the Commissioner has 
rejected the appeal on different grounds 
and not on the grounds by which the said 
appeal was rejected by the Lower Ap- 
pellate Collector of Customs as would-be 
found in the order, being annexures Cc 
and ‘D’ .to the petition, 

4. Mr. Banerji. also submits that 
the revision applications being of quasi 
judicial nature. rule of natural justice 
should have been followed and the revi- 


sion petition should not have been dis-- 


missed without giving a hearing to the 
appellant. ` 

5 Mr. D. Sen appearing for- the 
Central Government òn the other hand, 
contends that the appellant cannot have 
a personal hearing. as a matter of right 


i 


[Prs. 1-10] | Electrical Industries Corpn, v. Union of India 


Sen - 
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and secondly the contention of Mr. 
Banerji that his:revision applications were 
rejected on different ground than the 
ground set forth by the Appellate Collec- 
tor of Customs is not correct and he re- 
fers to the order of the Appellate Col- 
lector in annexure 'D’ to the petition. 
Then he submits that there is not much 
difference in reasonings between annexure 
‘D’ ie. the order of the Appellate Col- 
lector and annexure 'E’, i.e. the order of 
the Commissioner in revision. 

_ 6» But Mr. Banerji points out that 
annexure ‘Œ which is also an order of 
the Appellate Collector is entirely dif- 
ferent from annexure ‘E’ which is the 
order of the Commissioner, Mr. Banerji 
contends that if proper hearing was given 
to his clients or his lawyers they could 
have satisfied the Commissioner. - 

qe I have myself considered both 
the orders in annexures ‘C’ and ‘D’ as 
also ‘E’ arid I cannot say that the Com- 
missioner has rejected the appeal on iden- 
tical grounds as held by the Appellate 
Collector and there is some substance in 
Mr. Banerji’s submissions. 

8.. Various cases were cited from 
the bar on the point of natural justice 
and personal hearing. Mr. Sen ‘drew my 
attention to a case in 1957 SCA p., 764.= 
(AIR 1957 SC 648), (F. N. Roy v, Collec- 
tor of Customs, Calcutta), where Sarkar, 
J, as he then was at page 771 held :— 

“Tt was then stated that the petitioner 
had not been given personal hearing of 
the appeal that he preferred to the Cen- 
tral Board of Revenue and the applica- 
tion in revision to the Government. But 
thene is no rule of natural justice that 
at every stage a person is entitled to-a 
personal hearing. Furthermore. the ap- 
peal was out of time”. 

: Similarly another “case was 
cited by Mr, Sen, (1966) 1 SCR 466 = 
(AIR 1966 SC 671), (M. P. Industries v. 
Union of India). In the judgment Subba 
Rao, J., as he then was, stated: 

"Ag regards the.second contention, I 
do not think that the appellant is entitled 
as of right to a personal hearing. It is 
no doubt a principle of-natural justice 
that quasi-judicial tribunal cannot make 
any decision adverse to a party without 
giving him an effective’ opportunity of 
meeting any relevant allegations against 
him, *. * * * The said-opportunity need 
not necessarily be by personal hearing. 
It can be by written representation. Whe- 
ther the said opportunity should be by 
written representation or by personal 
hearing depends upon the facts of each 
case and ordinarily it is in the discretion 
of the tribunal”, 

10. ‘Mr, “Banerii on` the other 
hand, cites-several cases in support of his 
contentions. The latest case on the sub- 
ject is in ATR 1971 SC 862 in (Travancore 
Rayong Ltd. v. Union of India), By deli- 


1972 
vering judgment Shah, J., as he then was. 
Said: 


“Tt is true that the rules do “not re- 
‘quire that _ personal hearing shall be 
given, but, if in appropriate cases where 


complex and difficult questions requiring. 


familiarity with technical problems are 
raised, personal hearing is given, it would 
conduce to better administration and 
more satisfactory disposal of the griev- 
ances of citizens”. 

11. Similarly in "the case “reported 
in AIR 1970 SC 1302, (Mahabir Prasad 
Santosh Kumar v. State of Uttar 
Pradesh), the Supreme Court laid down: 

“Opportunity to a party interested in 
the dispute to present his case on .ques- 
tions of law as well as fact, ascertain- 
ment of facts from materials before the 
Tribunal after disclosing the materials to 
the party against whom it i intended to 
use them and adjudication .by a reasoned 
judgment upon a finding of the facts in 


controversy and application of the law . 


to the facts found are attributes of even 
a quasi-judicial determination”: 


12. Similarly in another case in- 


AIR 1970 SC 1310, (Jethmal v. Union of 
' India) G, K. Mitter, J. said: 


“Our attention was also drawn to a 


recent decision of this Court in A. K. 
Kraipak v. Union of India, AIR 1970 SC 
150 where some of the rules of natural 
. justice’ were formulated in paragraph 20 
of the judgment. 
well known principle of audi alteram par- 
“tem and it was argued that an ex parte 
ue without notice violated this 


13. Mr. Banerji also cited a 
case reported in 75 Cal WN 102 where 
‘reasonable opportunity’ has been discus- 
sed by their Lordships in the case of Uni- 
versity of Calcutta v. .Rabindra Nath 
Adhikari and it has been said, ` 


“reasonable opportunity means that 


a person should be told all that have 
been found against him and should be 
given a reasonable opportunity to adduce 
any evidence either to contradict or to 
eo that has been found egainst 


14, In a case reported in AIR 1966 ` 


’ Pat 248 at p. 254, Para, 14, it has been 
stated: 


“I have already held that even the 
assessing officer has to act quasi-judi- 


cially, and it necessarily follows that the’ 


appellate authority exercising powers 
under Section 35 and the Central Govern- 
ment exercising powers of revision under 
Section 36 must also act quasi-judicially 


and given the petitioner a reasonable op- ` 


portunity of being heard’ 

15. - In paragraph 9. of the petition 
the petitioner has stated: ; 
“The petitioner prays that it should 
be granted a personal hearing and allow- 


Abdul Rahim v. 


One of these is the - 


_ sider 


Kamalepati Cal. 542 


ed to place such other evidence either 
oral or documentary as may be’ relevant 
to the subject-matter of the case” 

16. Needless to say. that in -spite 
of this prayer, no opportunity was given 
to the petitioner appellant to appear be- 
fore the Commissioner tò place his case 
and the appeal was disposed of ex parte. 

"17. There is no doubt that this 
was a quasi-judicial proceeding. I have 
considered the facts and circumstances 
of this case and. in my opinion, the Com- 


„missioner should have certainly given an 


opportunity to the. petitioner to appear 
before him specially as I find that the 
grounds on which he rejected the appeal 
are not identical as found by the Appel- 
late Collector of Customs. 

18. In that event of the matter I 
make the rule absolute. The matter will 
be re-heard by the Commissioner of Re- 
vision Government of India, after giving 
a reasonable opportunity to the appellant 
to appear personally ‘and/or through 
lawyer before him. 

19. There will be no order as to 
costs. ` 


Rule made absolute. 
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Abdul Rahim and others. Appellants 
v. Kamalapati Mukherjee, Respondent. 

A. F. A.-D. No. 1277. of 1967, D/s 
18-5-1972. i 

Index Note:— (A) Bengal Money 
Lenders Act (10 of 1940), S. 37-A as in- 
serted by Bengal Money Lenders (Am- 
endment) Act (21 of 1965)— S. 37-A ap- 
plies to transactions entered into even 
prior to Amending Act of 1965. ° 

Brief Note:— (A) Section 37-A is at- 
tracted to a transaction of sale and agree- 
ment to reconvey effected by two sepa~« 
rate documents even previous.to the Am- 
endment Act, 1965. Where the defend- - 
ants contested a suit on the ground that 
they had secured a loan and executed 
separate documents of sale and an agree- 
ment to feconvey and took the plea thaf 
the transaction in substance was loan 
transaction and not an out and out sale, ` 
the Court deciding the question as to 
the nature of the- transaction. must con- 
the effect of Section 37-A which 
overrides the proviso to Section 58 (c) of 
T. P. Act (1882). It is therefore wrong 
to hold that in view of Section 58 (c} 
proviso T. P. Act the defendants are in- 
competent to take such plea. S. A., No. 
a of 1960, D/- 10-6- 1966 (Cal), Follow- 


(Para 3} 
Cases Referred: Chronological + Paras 
@1966) S. A. No. 1550 of 1960, D/- 
10-6-1966 (Cal), Ram Charan Sau 
v. Tarak Nath Coomar 


GP/HP/E156/72/SGK/KSB 





542 Cal. 
' Ganga Narayan Chandra, for Appel- 


Tants; Nilmani Goswami, for Respondent.’ 


JUDGMENT:— This appeal arises out 
of a suit filed by the plaintiff-respondent 
- against the defendants-appellants for dec- 
aration of title and confirmation of. pos- 
session or, in the alternative, recovery 
of possession in respect of plots Nos, 1636. 
t757 and 1758 of Mouza Maglampur. 

2.- The plaintiff's case was as 
follows:— 

The defendants were the owners. of 
the plots. but the defendants sold the 
plots to Gobordhan Sahdhu Khan, Nire- 
pada Sadhu Khan and Joygopal Sadhu 
Khan by three different kobalas in 1364- 
65 B. S. Since their purchase the Sadhu 
Khans were in possession of the lands. 
. But in Bhadra 1370 B. S. they sold the 
lands to the plaintiff for Rs, 3,900/- and 
since his purchase the plaintiff has been 
in possession. The defendants .threaten- 
ed the plaintiff with dispossession and 
hence, this suit. The defendants con- 
tested the suit. Their defence was that 


they never sold the lands to the Sadhu’ 


Khans. They took loans from the Sadhu 
Khans, but the Sadhu Khans advanced 
the loans after obtaining out and out 
Kobalas from them. ! There were sepa- 


rate agreements to the effect that if the- 


defendants paid certain sums within cer- 
tain dates, the Sadhu Khans would” re- 
transfer the properties to them, So, the 


defence in substance was that the tran-' 


sactions were not out; and out sales but 
oan ‘transactions. 


3. The Subordinate Judge found 
‘that the transactions were not loan: tran- 
sactions but out and out sale. He, there- 
fore, decreed the suit. The Additional 
. District Judge, who heard the appeal, 
does not appear to have made any in- 
dependent finding about the nature of the 
transactions on a consideration of the 
materials ọn record but he thas said that 
in view of the proviso to Section 58 (c) 
of the Transfer of Property Act the de- 
fendants were not competent to take the 
plea that the transactions were not out 
and out sales but loan transactions,. When 
the learned Judge made this finding. he 
. did not consider the effect of S. 37-A 
. of the Bengal Money Lenders Act as 

amended in 1965. True. the instant 
¢ransactions took’ place earlier than that, 
that is, in 1958. But I have held in Ram 
Charan Sau v. Tarak Nath Coomar. (S, A. 
No. 1550 of 1960 (unreported) decided ‘on 
10-6-1966 (Cal)) that Section 37-A of the 
‘Bengal Money Lenders Act is attracted 


to transactions entered into even pre- 


vious ‘to the amendment Act of 1965. So, 
Section 37-A will be attracted to the in- 
stant case also and in view of S. 37-A 
. fof the Bengal Money Lenders Act it must 

be said that the learned Judge was wrong 


Arun General Industries v. Gunny Trading Co. 


ALR. 


‘when he said that because ‘of: the proviso 
to Section 58 (c) of the Transfer of Pro- 
perty Act, the defendants were not com- 
petent to take the plea that the transac- 
tions were not out and out sales but loan|, 
transactions, The learned Judge- should; 
therefore, have made his own finding 
about the nature ‘of the transactions on 
a consideration of the materials on re- 
cord adduced by the parties,- Mr.. Go- 
swami submits that the judgment of the 
learned Judge read as a whole would in- 
dicate that the learned Judge was also 
of the view that the transactions were 
not loan transactions. It is true that the 
learned Judge made some incidental find- 
ings about repayment and all that. But 
that is-besides the point. Even if there 
is no repayment, unless it jis*out and out 
sale, title does not pass. Moreover. the 
most important question for decision of 
the final Court of fact was if the transac- 


‘tions were; in fact, out and out sales or 


loan transactions and, as I have said, the 
learned Judge has not made any clear 
finding in that respect on the evidence 
on record. The judgment and decree of 
the learned Judge should, therefore, be 
set aside, 

In the. result, the appeal is 
allowed. The judgment and ‘decree of 
the learned Additional District Judge are 
set aside and the appeal sent back to 
him for re-hearing on -merits in the light 
of the observations made above, - 

5. No order is made as to costs im. 
this ‘appeal in this Court, 
Appeal allowed>~ 


’ 





AIR 1972 CALCUTTA 542 (Vv 59 c 117} 
S, C..GHOSE, J, 


Arun General Industries Ltd,, Peti- . 
tioner v. Gunny Trading Coz, Respond- 
ent. 

M No. 244 of 1969, D/- 18-4- 

Index Note:— Forward . Contracts 
(Regulations) Act, 1952,-S. 2(b)}—Arbitra- 
tion Act, 1940, S. 33 — Non-transferable 
specific delivery contract — Arbitration. 
clause in contract — Assignment of con- 
tract — Assignee gets no Tights — Re- 
ference to arbitration by assignee on basis 


of assignment — Can be challenged under 


S. 33, Arbitration Act. AIR 1962 SC 1810, 
Ref.; AIR 1962 Cal 441, Dist. (Para 12}. 
Cases Referred: Chronological Paras 
AIR 1962 SC 1810 = (1963) 3 SCR 

183, Khardah Co. Ltd, v. Raymon 

Co, Pvt. Ltd, 5.7.9 
AIR 1962 Cal 441. Lotus Oil eae 

v. Calcutta Soap Works 
1946 Ch 320 = (1946) 2 All ER 

54, Shayler v. Woolf 
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ORDER:— This is an application for 
determination of the existence or vali- 
dity of 16 several contracts mentioned in 

paragraph 1.of the petition whereby and 
whereunder the: petitioner agreed to sell 
to diverse persons . various quantities of 
jute goods described in the said several 


mentioned in the said contracts. 

2.° The said contracts were. non- 
transferable specific delivery contracts 
within the meaning of the Forward Con- 
tract .(Regulations) Act, 1952. Each `of 
the said contracts contained an arbltra- 
tion clause to the following effect to wit: 

“15. All disputes between the- parties 
shall be referred to the arbitration of 
Indian Chamber of Commerce. Calcutta, 
under the Arbitration Act, 1940, and 
Courts situated within the area of origi- 
nal sjde of Calcutta High Court shall 
have jurisdiction”. 

. The buyers under ‘the said contracts 
purported to assign the rights under the 
Said contracts in favour of the respond- 
ents. The petitioner failed and neglect- 
ed to deliver goods under the said’ con- 
tracts notwithstanding application there- 
for by the buyers and/or the respondents. 
‘Thus disputes and differences arose under 
‘the said contracts between the parties. 

3. The respondents: in terms of 
the arbitration clauses contained in the 
said contracts referred the said disputes 
to the arbitration of the Indian Chamber 
of Commerce, the named arbitrator. Hence 
the application under Section 33 of the 
Indian Arbitration Act has been made by 
the petitioner for the. reliefs fenkoned 
above, 

The petitioner challenges the er 
of the respondent to refer the disputes 
between the parties to arbitration on two 
grounds:— 

First, according to the petitioner, the 
contracts. are non-transferable - specific 
delivery contracts within the meaning of 
Forward Contract (Regulations) Act, 1952. 
Thus, the rights liabilities under the said 
contracts, under the. express terms of the 
contracts, could not be transferred to the 
respondents, 


Secondly. the petitioner submits. that - 


if the said contracts are held to be trans- 
ferable specific délivery contracts, then, 
the same were and are void and illegal 
inasmuch as the said contracts had not 
been entered into by or between or 
through any member of a recognised As- 
sociation. The gaid contracts also were 
not on the forms prescribed _by any re- 
cognised Association and no permission of 
the Central Government was obtained to 
enter into the said contracts. ‘Thus the 
said contracts were entered into-.in con- 
travention of the provisions of the For- 
ward Contract (Regulations) Act, 1952 
and/or the notifications issued thereunder. 


ro Ae 
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The pae, therefore, were and/are ilegal 
and void: - 

Fespondént in ` paragraphs & 
‘and 9 of be affidavit of Jupudy Lakshmi 
Narasimha Rao affirmed on January 20, 


.1970, and filed in opposition to the peti-- 


_ tion herein bas admitted that all the saidi 
contracts on the terms: and conditions ; 


contracts were non-transferable specific: 
delivery contracts for jute goods. ` The- 


‘respondents, however. has denied in the 


said affidavit that the said contracts were: 
and are illegal or void, 


5. Mr. Vyas appearing on behalf 


_ of the petitioner submitted that all the 


contracts in the instant case are ad- 
mittedly non-transferable . specific deli- 
very contracts. By the very terms of 
the contracts, they were not transfer- 
able as the express terms thereof, prohi- 
bited the transfer of the said contracts.. 
Mr, Vyas next submitted that there was. 
ne evidence or proof of assignment in” 
the instant case. Lastly, Mr. Vyas con- 


„tended that in any event. the arbitration 


agreement contained in the said contracts: 
were and are not transferable. Mr. Vyas: 
relied on the case of Khardah Co. Ltd, v. 

Raymon ‘& Co, (Pvt.) Ltd., AIR 1962 SC 
1810. Mr. Vyas submitted that in the 


case of Lotus Oil Co..v. Calcutta Soap. 


Works, AIR 1962 Cal 441. it was held on: 


_the facts that the contract in that case 


was a transferable specific delivery con- - 
tract, f 

6. Mr. Gautam Chakrabarty ap- 
pearing on behalf of the respondent on 
the other hand contended that in an ap- 
plication under Section 33 of the Indian: 
Arbitration Act challenging the legality 
of the contract, all the -parties to the 
contract must be made parties to the pro- ` 
ceedings. In the instant case the original 
parties to the contract ive. the buyers 
have not- been made parties and the ap- 
plication should be dismissed on the-said’ 
ground. The petitioner cannot be allow- 
ed to claim any relief as prayed for in 
prayers (a): (b) and (c) to the petition in 
the absence of original purchasers. Then 
Mr, Chakrabarty submitted that the right. 
the purchaser under the contract - has 
been stated in paragraph 7 in the affida- 
vit-in-opposition. Monies according 
Mr. Chakrabarty were advanced under- 


the contracts and became refundable -tœ - 


the purchasers on the petitioner's default 
in delivering the goods under the con- 
tracts. The buyer’s right to the said’ 
monies under- the said contracts could be 
and have been assigned. The factum of 
assignment of the contract has not been 
challenged and so need-not be proved. 


Ai Mr. Chakraborty also relied om 
the case of AIR 1962 SC 1810 and special- 
ly on the observations of the Court in. 
paragraph 24 of the said judgment ap-. 
pearing at ‘page 1818 of the report. The 
Counsel relied on the case of AIR 1962 


to: , 


: z 
> delivery contract.: 


544 Cal, [Prs,'7-15] © 
Cal’ 444, and submitted. that thé buyer’s 


iz right. to the price advanced could be as-. 
~. signed. 


According “to Mr, Chakrabarty, 
this application has no merit and should’ 
ee dismissed.” 

-In the casa of AIR 1962 Cal 441, 
“he. contract, as appears from the Report, 
- had-no-express term to the effect that the 
gontract. -was a non-transferable specific 


the buyer could: not assign his tights 
under -the contract, there was nothing in 


Z ` ‘the’ said ‘contract preventing the seller 
. from transferring: his right to the price: 


aon goods after effecting: delivery thereof. 
' Thus the contract involved in the said 


“case was held to, be a transferable speci- , 


- fic delivery. contract. 

9. In AIR 1962 SC 1810 there was 
no‘ express‘ term prohibiting transfer by 
- the parties. of rights . under the contract: 
“It was held by the Supreme Court that 
absence of express words forbidding trans- 


.. fer fin. the contract’ itself was. not con-- 


clusive, 7 A contract might be non-trans- 
_ "erable by necessary’ ‘implication in view 
“of ..the fact: that’ the ‘benefits conferred 
-upon the parties, by the contract were 
burdened with liabilities. On that ground 
the contract which, “Was subjectamatter of 
the proceedings in AIR 1962 SC‘1810 was 
held to he non-transferable even in the 
seperate to that effect,” 
10. . dn the instant case the contract 
is admittedly a-non-transferable specific 
alver contract., Clause 16 of the said 
contract... as appears from a sample form 
‘of the said contracts annexed to the peti- 
tion contains a condition to the follow- 
“ing effect, to witi— 


"16. This is a “hon-transferable speci- j 


fic delivery contract. within the meaning 
of the Forward ‘Contracts (Regulations) 
Act, 1952. and as ‘such the rights or liabi- 
Mties under this: contract or .under. any 


: delivery order, Railway Receipt, -Bill of | i 


as 


Arun General Industries v. Gunny Trading Co.” 


On an analysis of. the. 
< said contract it was found that although 


Lading, Warehouse: Receipt. Lorry Recelpt- 
or any other documents bf title relating 
thereto are not transferable”. - 

».. Thus the buyers and- the -seller in 
thé’ instant case expressly” agreed. ‘that 


their rights under the contract were in- 


capable of assignment. -` 


11:. Section 2 (f) of ‘the Rca! 
Contract (Regulations) Act: 1952. defines 


-a non-transferable Specific “Delivery Con- 


tract to. be absolutely unassignable. “In 
the instant case the parties have agreed: 
that the contracts which are the subject- 


“matter of the instant application would-be 


non-transferable specific delivery ‘con- 
tracts as defined by Section 2 KON of the: 
said -Act, : 

- The mere fact that a contract con- 


`~ ‘tains an arbitration clause does‘ not by 


itself make the e 
Shayler v. Woolfe, 


unassignable (See 
1946.. Ch 320. Mr. 


‘ Vya’s contention on this point „anhor. be. 


accepted, s T agh 

12.. In the ‘instant case it appears, 
therefore, that the rights of the parties 
under the contract were incapable’ of 
being assigned and the, respondents acquir- 
ed no right either under the contracts} 
or under.the arbitration clause contained 
thérein. There was or is therefore, no 


` arbitration agreement between the par- 
ties. 


. 13. The assignots of the said con- 
tracts are not necessary parties to this' 
application. They. have not asserted any 
right under the contract, 

14. For all the aforesaid reasons 
this- application must succeed. There shall 
be orders in terms of prayers (d). (e). and 


-5 pi the petition, 


The respondents shall pay the 
cae a this application. 
. oppncruJO allowed. 





END ©- ` S 


